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OPINIONS OF THE ATTORNEY GENERAL FROM JANUARY I, 1911, TO 
JANUARY I, 1912 

(To the Governor) 
301. 

ABSTRACT OF TITLE-DEED OF STATE OF OHIO FRO:\I THE GOVER
XOR-CORRECTIOX OF ERRORS IX DEEDS BY DEEDS EXECUTED 
BY GOVERXOR-PROPERTY OF 0. S. APPLEGATE IX PAULDIXG 
COUXTY, OHIO. 

April 9, 1912. 

HoN. JuDSON HARMON, Governor of Ohio, Columbus, Ohio. 

DEAR SIR :-I have carefully examined the enclosed letter of :\Iessrs. Snook 
& Savage, Attorneys at Law, of Paulding, Ohio, together with the accompanying 
abstract and papers submitted therewith, and beg leave to submit my conclusions 
thereon as follows: 

1. It appears from said abstract that en Xovember. 23, 1888, the State of 
Ohio issued to one, 0. S. Applegate of Paulding County, Ohio, a certificate of 
purchase of the following described real estate: 

"Situated in the county of Paulding and State of Ohio, and 
known as being the central part of the northeastern quarter of Section 
31, Township 3 north, Range 2 east, containing thirty-five acres of land." 

2. The abstract discloses that on the 21st day of July, A. D. 1892, said 0. S. 
Applegate, in consideration of $200.40, by him paid, received a deed from the State 
of Ohio for the following described real estate, to-wit: 

"The south part of the west half of the northeast quarter of Sec
tion 31, Township 3 north, Range 2 east, containing sixty acres of land 
more or less." (Abstract, page 28) 

3. The abstract further discloses that on the 23d day of January, 1855, the 
State of Ohio, for a consideration of twenty dollars executed to one, Joshua 
Davis, a deed for the following described lands, to-wit: 

"The south part of the east half of the northeast quarter (south 
of reservoir) of Section 31, Township 3 north, Range 2 east, containing 
sixty-five acres of land more or less." (Abstract, page 36) 

4. The tract described in paragraph 3 finally became the property of Francis 
B. Dewitt, by virtue of a deed from the State of Ohio, dated :\larch 12, 1892, for 
a consideration of $213.20. (Abstract, page 30) 

5. Taking into consideration the sale of the tracts described in paragraphs 
2 and 3 hereof, there could be but thirty-five acres remaining in the whole quarter 

1-a.G. 
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section, to-wit: Fifteen acres off of the north end of the east half of said quarter 
section, and twenty acres off of the north end of the west half of said quarter 
section. 

6. It is evident, therefore. that a mistake was made in the description of 
land sold to said 0. S. c\pplegate, and that the same should han been described 
as fifteen acres off the north end of the east half of said northeast quarter of 
said Section 31, and the west half of said section, less sixty acres, off the south 
part of said Section 31. 

7. The expressed consiC:eration in said certificate of purchase was $583.45, 
to be paid in five equal installments, together with interest from date at six per 
cent. per annum, on defcrr~d payments: of which amount there remains due and 
unpaid four installments, together with interest thereon at six per cent., from th~ 
23d clay of Xovember, 1888, amounting in all to $ __________ . 

8. On XO\·ember 2, 1910, said 0. S .• \pplegate duly sold and conveyed to one, 
Richard S. \\"oodrow, fifteen acres oft the north side of the east half of the north-
east quarter of said Section 31. (. \bstract, page 33) 

9. On -:\larch 1, 1911 said \Yooclrow sold and com·eyed to one James C. 
Culbertson, all of the east half of the said northeast quarter. expecting one acre 
out of the northeast corner of said cast half of said northeast quarter of said 
Section 31. (.\b;;tract, page 35) 

10. Said \Yoodrow, on the 5th day of ::\ o\·emher, 1911, quitclaimed to the 
Board of Education of Crane Township, Paulding County, Ohio, one acre out 
of the northeast corner of the east half of the northeast quarter of said Section 31. 
(Abstract, page 34) 

11. Said land is "now owned and held by the following persons, in parcels 
described as follows, to-wit: 

Leona Dysinger, Ora Reeb, Elu(:a Stinr, \'erda }f urphy and Ray .-\pplegate, 
as heirs of said 0. S .. \pplegate. decea;;ed, own the west half of the northeast 
quarter of said Section 31, less sixty acres off the south end thereof; James C. 
Culbertson owns the east half of the northeast quarter of said Section 31, less 
sixty-five acres off the south end thereof. less one acre taken out of the northeast 
corner of said cast half of said northeast quarter; the Board of Education of Crane 
Township, Paulding County, Ohio, owns one acre of land in the northeast corner 
of the northeast quarter oi said Section 31, and particularly described as follows, 
to· wit: 

"Beginning at the northeast corner of said northeast quarter of said 
Section 31, thence south sixteen rods, thence west ten rods, thence north 
sixteen rods, thence east ten rods, to the place of beginning." 

12. The heirs of said 0. S. Applegate, han offered to execute and delinr ta 
the State of Ohio a release, in due form, of the land described in said certificate 
of purchase, and pay the balance remaining due upon the purhase price, upon con
dition that the State of Ohio execute and deliver deeds to the sewral parties for 
the several tracts of lands described in parapraph 11 hereof. 

13. In this connection, I desire to call your attention to the following perti
nent provisions of the General Code of Ohio, to-wit: 

"Section 8527. \Yhen the purchaser has died before deed made, and 
the lands have passed to another, by descent or devise, and the title 
still remains in him, or when the person to whom the lands have so 
passed, I": as conveyed them, or his interest therein, to another person, by deed 
of general warranty or quitclaim, upon the proof of such facts being 
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made to him and the attorney-general, the gonrnor ~hall execute the 
deed rlirectly to the person entitled to the land!', according to the true 
intent and meaning of this chapter, although he derives his title thereto 
through one or more successive conveyances from the person to whom 
the land passed by descent or devise. 

"Section 8528. \\"hen, by satisfactory evidence, it appears to the 
governor and attorney general, that an error has occurred in a deed ex
ecuted and delivered in the name of the state, under the laws therco.f, 
or in the certificate of any public officer, upon which, if correct, a con
veyance would be properly required from the state, the governor shall 
correct such error by the execution of a correct and proper title deed, 
according to the intent and object of the original purchase or conveyance, 
to the party entitled to it, his heirs, or legal assigns, as the case may 
require, and take from such party a release in due form, to the state, 
of the property erroneously conveyed." 

3 

14. I have prepared three deeus for the parties respectively entitled thereto, 
for the tracts of land described in paragraph 11 hereof, and submit the same 
herewith for your consideration and approval. 

Very truly yours 
TnroTHY S. HoG.\X, 

Attorlley Ge11eral. 
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720. 

VACAXCIES DO XOT EXIST IX OFFICES OF CHIEF Jt:STICE OF SU
PRDIE COURT, JUDGES OF SUPRDIE COURT AXD JUDGES OF 
COURT OF APPEALS \VHEX JUDICIAL REFOR::-.I GOES IXTO EF
FECT BY COXSTITUTIOXAL Al.IEXD:-IEXT. 

Iuasmuch as there is no pro~·isioll of law for the election, nor for the term 
of office, nor for the salary of the chief justice of the supreme court, authori::ed 
b:;• Article IV., Scctiou 2 of the Constitution as ameuded, such office cannot be 
deemed to have been created, and there is, therefore, no vacanc:;• in that office 
which the govemor at the present time is authari:::ed to fill by appointment. 

Under the prm•ision of Article IV., Section 2, of the new Constitution, which 
prescribes that "the judges now in office" shall conti111te therein until the ends of 
the terms for which thi?y were respectively elected, and the object of which is 
manifestly to make usc of the machinery of the old Coustitution and laws, until 
the new provisious could be set in motion, the judges elected this. year who will 
take office on January 1, 1913, when the amendment goes into effect, will be properly 
in office and will remain therein until the euds of the terms for which they were 
elected. 

There will be no vacaucies 011 Ja111wry 1, 1913, therefore in the offices of the 
Supreme Court Judges which will be required to be filled by appointlllent by the 
governor. 

Inasmuch as unde1· Article IV., Section 6, of the new Constitution, vacancies 
in the Court of Appeals are to be filled by the electors and as laws are to be' 
passed to prescribe the time and mode of such elections, and iu view of the fact 
that the new Constitution further provides that Court of Appeals districts, until 
otherwise provided by law, shall be the same as circuit court districts, aud that cir
cuit courts shall merge into th;; Court of Appealo·, the intention is disclosed to use 
all the machinery of the circuit court until all the machinery of the new Constitu
tion for Courts of Appeals may be put into operation. These p~ovisions, therefore, 
disclose that no vacancies in the Court of Appeals were contemplated by the 
amendments. 

The go'uernor will therefore have 110 duty to perform in respect to the appoint
ment of Judges of the Court of Appeals, February 9, 1913, wizen the present terms 
expire, and those judges elected to the circuit court in November, 1912, shall Olt 

said' February 9, 1913, take their seats as Judges of the Court of Appeals. 

Xovember 18, 1912. 

Ho". Jvoso~ HARMON, Governor of Ohio, Columbus, Ohio. 

DEAR SIR:-You asked me verbally for an opinion as to whether or not there 
would be a vacancy in the office of Chief Justice of the Supreme Court of Ohio 
on January 1, 1913, and whether it would be the duty of the Governor at that time 
or in due season thereafter to appoint a Chief Justice to fill such vacancy. 

The investigation into this question brought into view a consideration of the 
jurisdiction of the Governor to appoint not only a Chief Justice of the Supreme 
Court, but also judges of the Supreme Court and judges of the Court of Appeals, 
and while your inquiry related only to the appointment of a Chief Justice, yet in
asmuch as the Governor may have presented to him the question of vacancies in 
the Supreme Court in reference to the judges and vacancies in the Court of Ap-
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peals on account of the prO\·isions of the new Constitution in nlation to judges, 
I have deem:!d it ad,·isable to assume the liberty of going beyond the scope of your 
inquiry and expressing an opinion on: 

(a) \Yill there he a ncancy in the office of Chief Justice; 
(b) \\"ill there be a vacancy in the office of judges of the Supreme Court; 
(c) \\'ill there be a vacancy in the Court of Appeals? 

FIRST :-.·\s to vacancy in the office of Chief Justice. Section 2 of Article IV 
of the Constitution of Ohio as amended provides: 

"The supreme court shall, until otherwise provided by law, consist 
of a chief justice and six judges, and the judges now in office in that 
court shall continue therein until the end of the terms for which they 
were respectively elected, unless they are removed, die or resign. ':' '~ ':' 
It (the supreme court) shall hold at least one term in each year at the 
seat of government, and such other terms, there or elsewhere, as may be 
provided by law. The judges of the supreme court shall be elected by 
the electors of the state at large for such term, not less than six years, 
as may be prescribed by law, and they shall he elected, and their official 
terms shall begin, at such time as may now or hereafter be fixed by law." 

Section 13, Artivle 1\', Constitution of Ohio, in reference to vacancies in 
the office of any judges, provides as follows: 

"In case the office of an~· judge shall become vacant, before the ex
piration of the regular term for which he was elected, the vacancy shall 
be filled by appointment by the governor, until a successor is elected an() 
qualified; and such succes,or shall be elected for the unexpired term, at 
the first annual election that occurs more than thirty days after the 
vacancy shall have happened." 

Articles XVII, of the Constitution, provides in part, as follows: 

"Any vacancy which may occur in any elective state office other than 
that of a member of the general assembly or of governor, shall he filled 
by appointment by the go,·ernor until the disability is removed or a suc
cessor elected and qualil1ed. E\'l~ry such vacancy shall be filled by election 
at the first general election for the office which is vacant, that occurs 
more than thirty (30) days after the vacancy shall have occurred. The 
person elected shall fill the office for the unexpired term. All vacancies 
in other elccti,·e office' ~hall he tilled for the unexpired term in such man
ner as may be prescribed by law." (As adopted Xovember, 1905.) 

At this point it may be observed that while Section 13 of Article IV is 
special and would ordinarily control with reference to the filling of a vancancy, yet 
it will be kept in mind that .-\rticle XVII is a late amendment, and undoubtedly 
is intended to embrace judges of the supreme court as well a5 other state officers, 
at1d is to he considered exclusive for the purposes of the present question. Sections 
141 and 142 of the General Code bear out this idea, Section 141 being as follows: 

";\ vacancy occurring in an electi,·e state office, other than that of 
a member of the general assembly or of governor, shall be filled by ap-
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pointment by the governor until the disability is removed, or a successor 
is elected and qualified. Such Yacancies shall be filled by election at the 
first general election for the office which is vacant, that occurs more than 
thirty days after the vacancy shall have occurred. The person elected 
shall fill the office for the unexpired term." 

Section 142, General Code, provides as follows: 

"If the office of a judge becomes vacant by reason of the expiration 
of the term of the incumbent, and a failure to provide therefor at the 
preceding election, such vacancy shall be filled by appointment by the 
governor. The person so appointed shall hold the office until a successor 
is elected and qualified. Such successor shall be elected for the unex
pired term at the first general election for the office which is vacant 
that occurs more than thirty days after such appointment." 

. Under Section 142, of the General Code, the Governor's power to appoint is limited 
to vacancies in the office of a judge by reason of the expiration of the term of 
the incumbent and a failure to provide therefor at the preceding election. The 
authority of the Governor ceases when these conditions do not exist. There be
ing no such office as Chief Justice now there could be no expiration of the term 
of the incumbent, and the only possible provision authorizing the appointment of 
a Chief Justice by the Governor would arise under Section 141, General Code, and 
Article XVII of the Constitution afore quoted. 

The question, therefore, to be determined is, \\'ill there be on January 1, 1913, 
in Ohio, an elective state office legally known as the office of Chief Justice? In my 
opinion the answer should be in the negative. The first sentence of Section 2 of 
Article IV does not make the office of Chief Justice elective. If the Chief Justice 
is embraced .in the following, which I doubt very much, to-wit: "Judges of th~ 
supreme court shall be elected by the electors of the state at large for such term, 
not less than six years, as may be prescribed by law, and they shall be elected, and 
their official term shall begin, at such time as may now or hereafter be fixed by 
law," it is by such provision alone, unaided hy any other, made elective, and will 
come within the whole of the terms of the provisions and not part of them. In 
other words, if within its terms we could paraphrase the sentence as follows: 
"The Chief Justice of the supreme court shall be elected by the electors of the 
state at large for such term, not less than six years as may be prescribed by law 
(which means as may in the future be prescribed by law) and he shall be elected 
and his official term begin at such time as may now or hereafter be fixed by law,"' 
then there is no law now in existence providing for the election of a seventh judge. 

\Ye now have Section 1466, of the General Code, which provides as follows: 

"The supreme court shall he composed of six judges, two of whom 
shall be chosen in each enn numbered year. Each judge shall hold his 
office for a term of six years, commencing on the first day of January 
next after his election." 

It appears, therefore, clearly that the law as it now exists and is prescribed 
pro\·ides only for terms of office and their election for six judges and no more, 
and it further appears from the Constitution itself making the office elective that 
the election shall be for such term as may he or as is prescribed by law and the 
elective feature presupposes a term and provision for election. 

As to \\'hat is meant by the term '·vacancy" in Ohio we will find the case of 
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.:\ttorney General YS. Heffner. 59 0. S .. 3f:R, instructi,·e. The <econd ;.ylla1ms of 
that case appears to he in point here; that is. yacancies in office rdcr to <uch 
\'acancies as may occnr jurtuitousiy and not hy creation. 

The authorities seem clear that the Goycrnor has no inherent power a,; Chief 
ExecutiYe to till a yacancy. His prn·:er ari,es from the proYi,ions of the law and 
the Comtitution. 

For the foregoin({ reason I am clearly of the opinion that no duty will de
\·oln~ upon the Go\'crnor in the al"'l'nce of ler.;i<lation upon the suhject to ap
point a Chid Justice for the Supreme Comt of Ohio January 1, 1913, or there
after. It might he added further that it is not to he as;.umec: that the <~ppointment of 
a Chief Justice would be contemplated in the ahscnce of any prrl\·isinn for salary 
or term of nffice. These two elemC'nh arc proper snhjects for kr;islation anr! ar~ 
important clements in determining whether or not the oftice ibeli l1as heen fully 
created. S~ould an appointment be made of a Chid J ustic·e th<' appointee wrmld 
either haye to be one of the present incumbents in oftlce or an entirely new 
judge. If one of the present incumbents in office his term would be gowrncd by 
the law at present defining sl'preme court judges; ii an entirely new appointee 
his term would be entirely undefined. This shows conclusiYCly that as the term 
of ofi:ce would be entirely dcpencleut uron the person chosen for the oflicc that 
there coultl not be iu contemplation oi law at the time whC'n the t,e,-.· Constitution 
goes into effect such an office and such a yacanr.r as the Chid ] tbtice of th~ 
Supreme Court. 

SEcoxn: -:\ow as to the second question: This is <:iscussecl here only in re
lation to the GoYernor; it not bl'ing the intention to discu:;s this que,tiun at all 
in relation to the Court, because that \\·oulcl be improper and entirely out>icle of 
the jurisdiction of this department. 

In the light of the prO\·isions of Section 142, General Cocle, thi< is a Y~ry 

important matter because unless those dectecl to the 'ltpreme hC'nch at the recent 
election under the proYisions of the ole! Constitution are entitled to take their 
scats as judges of the supreme court for tlw t<·rm rnm·ncncing on the J!rst <by of 
January, 1913, there would he three Yacancies for the goyernor of this stat<' to fill. 

To determine this requires consirleration of the meaning of the tlrst sentence 
of Section 2, Article IV of the new Constitution, said section being as follows: 

"The supreme court shell until otherwise proYirled by law consi:;t 
of the chief justice and six juc:gcs, and the jz!ducs now i11 office in that 
court shall continue therein until the enrl of the terms for \•:hich they 
\H're respecti\·ely elected, unless they arc remo\'ecl, die· or rc ... ign.'' 

It will be kept in mind that Section 2 of .\rticle I\' of the new Cn:1-.titntion 
take, effect on January 1, 1913, and tl·e tt·rnb of ofli,·e of the ~upreme juclgt' com
mence on January 1, 1913. As the dates for the commencing of the tntn of office 
of the judges and the taking effect of the new Constitution are one it mig-ht he 
sai<! \Yithout straining a point that the newly elected judge is in office in the "now" 
mentioned in the Constitution; hut I rlo not helie,·e we neecl to rely upon this 
reasonin;;. To meet a situation like the present one a liberal construction of hoth 
statutes and Constitution is certain!)' to he applied; a construction that will a\·oid 
and not lead to.difficulty; a constructio'l baser! on the common seme of the situa
tion. It is apparent upon reading the proyisions of the new Constitution with ref
erence to the judiciary that it is intencled to make use of the machinery uf the 
old Con;,titution and the laws pa,secl in pursuance thereto until the machinery of 
the new Constitution and the bws tr> he passed in pursuance thereto is ;.et in mo-
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tion in regular order. The law, like nature, abhors a vacuum, and to my mind the 
expression "judges now in office" as well embraces the judges of the supreme 
court elected at the recent election under the present Constitution, and who under 
it in the absence of the new Constitution would take their seats January 1, 1913, 
as those who are actually now in the bench and whose terms of office will not ex
pire until the new Constitution is in effect. The very fact that no provision is 
made by the new Constitution for either the election or appointment of judges other 
than those elected and provided for under the present order of things is the 
strongest proof that it was intended that the newly elected judges should assume 
their places on the bench as well as the present ones should continue on the bench. 
There might be some narrowly logical and purely technical objections to this rea
soning, but any other conclusion would seem to me to be only substituting shadow 
for substance. The people unquestionably elected the supreme judges-elect for 
a purpose and not in vain, and any interpretation that would deprive the people 
of their clearly expressed purpose, and these judges of a right that is clearly theirs, 
would seem to me to be not well founded. 

Therefore, in respect to this it is my opinion that the Governor will have 
no duty to perform and that the rights of the newly elected judges to sit is one 
which the Court will determine for itself. 

THIRD :-Coming now to the third question whether there will be a vacancy 
in the Court of Appeals warranting appointment by the Governor. 

Section 6 of Article IV of the new Constitution provides: 

"The judges of the circuit court now residing in their respective 
districts shall be the judges of the respective courts of appeals in such 
districts and perform the duties thereof until the expiration of their 
respective terms of office. Vacancies caused by the expiration of the 
terms of office of the judges of the courts of appeals shall be filled by 
the electors of the respective appellate districts in which such vacancies 
shall arise." 
Section 6 of Article IV of the present Constitution provides: 

"Such (circuit judges) shall be elected at such time and for such 
terms as may be prescribed by law." 

The law by Section 1514, General Code, provides that circuit judges shall be 
elected "and shall hold his office for six years beginning on the 9th day of Feb·· 
ruary next after his election." 

The new amendment provides "The judges of the circuit court now residing 
(January 1, 1913) in their respective districts shall be the judges of the respective 
courts of appeals in such district and perform the duties thereof until the expira
tion of their terms of office." 

1Iany of the circuit judges now in office in Ohio were re-elected on 
the 5th day of X ovember, 1912. Technically, it might be said that. by the language 
of "judges of the circuit court now residing in their respective districts shall be 
the judges of the respective courts of appeals in such district and perform the 
duties thereof until the expiration of their terms of office" would noly permit them 
to fill out the terms they are serving on January 1, 1913. For instance, the term 
of one of the judges of the Fourth Judicial Circuit will expire on February 9, 
1913, and this same judge was re-elected at the recent election. It might be said 
that the provisions of the Constitution entitle him to serve only until February 9, 
1913, but we think that the same reasoning applies in this case that applies with 
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reference to the newly elected supreme judges. There is nothing in the expression 
"until the expiration of their respecti,·e terms of office" to conflict with this idea. 
There is nothing contrary to the conclusion that the circuit judges-elect at this 
time have the right to two fixed terms of office, one ending next February, anti 
one given them by the aforesaid provisions of the Constitution and statutes fixed 
for the period of six years from the 9th of February "next after his election." 

It seems to me that the rule of construction is not too far stretched by hold
ing that the "respecti,·e terms of office" referred to in the recent amendment be 
applied to those two fixed terms which the circuit judges-elect now hold, nor is it 
necessary to refer to a long line of decisions which provide that in order to meet 
situations of this character liberal construction should be applied to Statutes and 
Constitutions. 

Section 6 of Article IV provides that "Vacancies caused by the expiration 
of the terms of office of the judges of the courts of appeals shall be filled by the 
electors, etc.;" also "Laws may be passed to prescribe the time and mode of such 
election, etc." X ow, therefore, as the vacancies in this particular instance would 
be caused, if there were such vacancies, by the expiration of the terms of office, 
and if such vacancies were to be filled by the electors under a form of election 
not as yet prescribed, it follows that no vacancies are contemplated on account 
of the expiration of the term of office until the machinery shall have been supplied 
for the holding of election to fill those vacancies, and as on the 9th of February, 
1913, the present judges of the circuit court will be then judges of the court of 
appeals, and as that date will end the term of such: judges of the court of ap
peals whose terms would expire as circuit judges on that day it is apparent that 
there will be no vacancies on the 9th day of February, 1913, by reason of the 
circuit judges-elect not being entitled to sit as judges of the courts of appeals. 

The new Constitution further provides that the courts of appeals districts 
Llntil otherwise provided by law shall be the same as the circuit court districts. 
It is further provided that the circuit courts shall merge into the courts of appeals 
this disclosing the intention to use all the machinery, as it were, of the circuit court 
until all the machinery of the new Constitution of courts of appeals may he put 
into operation. 

For the foregoing reasons I am of the opinion that the Governor will have 
no duty to perform in respect to the appointment of either Chief Justice or Judges 
of the Supreme Court, or Judges of the Courts of Appeals under the laws as they 
now exist and under the present conditions. 

It is not intended herein to express an opinion as to what would be the situa
tion in case of action by the Legislature upon any of the above subjects, that ques
tion being reserved for investigation should a contingency arise. 

Very respectfully yours, 
TIMOTHY S. HoGAX, 

Attome:y Ge;zeral. 
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(To the General Assembly) 
72. 

OFFICES IXCO:.IP.-\.TIBLE-HEALTH OFFICER AXD :\IDIBER OF THE 
GEXEI{.-\.L ASSDIBLY -SALARY-COXSTITUTIOX .\L PROHIBIT
TIOX. 

Cnder the inhibitio11s of Article II, Section 4, of the Constitution of Ohio, 
a person «:ho accepts the appoilltlllellt to the position of Health Officer in a Village 
is 110n-eligib1e as a J[embcr of the Ce11eral Assembly and may be refused lzis salar:; 
as suclz mcmbe•. 

Cou:::-m1.:s, Omo, January 25, 1912. 

Hox. J. \'. \\'rx.\xs. JI ember House of Rcpresentatiz•es, JI adis011, 0/zio. 

DE.\R Sm :-I am in receipt of your letter of January 23, 1912, which 1s as 
follows: 

'"Cbas. Kempel, Clerk of the House of Repre>entati\"es, writes that 
'he (the _-\.ttorney General) has also ruled that if any member has ac
cepted any other office •:• •:• ·~ •:• such member shall forfeit his compensa
tion for the year." 

'"The mayor and council of our ,·illage haYe offered me the Health 
Officer of our village for the ensuing year. \Yould an acceptance of the 
office cause a forfeiture of the 1912 salary as a member of the legi,la
ture ?" 

Section 4404 and 4405 of the General Code are as follows: 

Section 4-104: 

'"The council of each municipality ~hall establish a hoard of health, 
composed of ti\"e members to be appointed hy the mayor and contirmed 
by council who shall ser\'C v;ithout compen;-;ation and a majority of whom 
shall he a quorum. The mayor shall be pre:oi(:ent hy virtue of his office. 
But in villages the council, if it deems advisable, may appoint a health 
ofJicer, to he apprm·ed hy the state hoard of health who shall act instead 
of a board of health, and fi.;-c his salary and term of office. Such appointee 
shall haYe the powers and perform the duties granted to or imposed upon 
boards of health except that rules, regulations or orders of a general 
character and required to be published, made by such health officer, shall 
he apprond by the state board of health." 

Sectio:1 4405 : 

"J f a municipality fails or refuses to establish a board of health or 
appoint a health officer, the state board of health may appoint a health 
officer therefor and fix his salary and term of office. Such health officer 
shall have the same powers and duties as health officers appointed in 
vilJages in place of a board of health, and his· salary as fixed by the state 
board of health, and all necessary expenses incurrecl by him in perform
ing the duties of a board of health shall be paid by and be a valid claim 
against such municipility." 
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Section 4 of .\rtide II of the Con,titution proYides: 

"Xo person hol::ling office under the authority of the Cnite<l State.;, 
or any lucrativ_. oft!ce under the authority of this state, 'hall be cligilJle 
to. or I ~aYe a seat in, the general assembly: hut this proYision shall not 
l'Xtmd to towmhip officers, justices of the peace, notaries public or 
officers of the militia." 

11 

::lly opinion is that the office of health officer must he re;.;anlerl as a lucrati\·e 
office umler the authority of the State of Ohio, an!l a-; it clot'' not come ·under the 
exceptions prO\·ide<l in 'aid Section 4, the fact that you hl·ld such office, -hould you 
accept the appointment, woUI!I make you non-eligihle ;!'; a member of the General 
Assembly. That is you would lose your title to a seat in the General .\sscmbly, 
and if the payment of salary for the year 1912 to you, as a memher of such General 
Assembly, were resisted, you could not recover the same. 

717. 

Yery truly yours 
TDIUTHY S. HoG.\X, 

Attome::; General. 

OFFICES IXCO::IIP.\TIBLE-::IIDIBER GEXER.\L ASSDIBLY AXD ::IIE:\1-
BER OF TO\\'XSHIP BOMm OF EDL'CATIOX. 

Since the office of member o/ a tow11ship board of educatioll is a luaath·.: 
office, held 1111der autlzorit::; of this slate, u;zder Article 2, Section 4, of tlze Con
stitutioll, a persoll holding such office calli!Ot occuf>)' a seat in tlze GCI!eral Assembly. 
at tlze same time, 110r cm1 lze be elected to the Gelleral Assembly 'IA'izilst lzoldiizg tlzc 
former f>ositiou. 

A person so elected, should resign from tlze board, lzown·er, and may hold 
his scat, pending tlze raising of the queslioll o.f lzis eligibility. 

Opinion to Van S. Deaton, ::II. D., Representative-elect, Alcony, Ohio. 

Xovember 20, 1912. 

VAX S. DEATOX, ::II. D., Represelllati·ve-Elect, A/cony, 0/zio. 

DEAR SIR :-L'nder favor of Xovember 18th, you request my opinion as fol· 
lows: 

''\\"ill you kindly give me your construction of Section 4, Article 
11, of Constitution of Ohio, relating to eligibility of mernhers of Legisla· 
ture. I am a member of the Board of Education of Elizabeth Township, 
::IIiami County, Ohio. Am I a township officer under the provision? 
I have been elected member of Legislature for coming session." 

Article 11, Section 4, of the Constitution is as follows: 

"X o person holding office under the authority of the "C nited States, 
or any lucrative office under the authority of this state, slzall be eligible 
to, or hazoc a scat i;z the gcue;-a/ assembly; hut this provision shall not 
extend to tou.'nship officers, justices of the peace, notaries public, or 
officers of the militia." 
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I am of the opmwn that there can be no question that townships and town
ship school districts are independent divisions. The powers of township officers and 
of members of a township board of education are entirely separate and distinct, 
with reference to general administrative and taxing functions. There can be no 
doubt that a member of a township board of education is not a township officer 
within the meaning of the above constitutional provision. 

Indeed, under Section 4723, General Code, which provides for the abolitio•1 
of joint sub-districts and the annexation of territories actually within another 
township, the territorial jurisdiction of this office may differ. This principle is 
made clearer in Section 4712, which provides that the board of education of a town
ship school districts are independent divisions. The powers of township officers and 
This section clearly evidences a distinction existing in the legislative mind, be
tween members of a township board of education and township offic~rs. 

Since, therefore, a member of a township board of .education is not a township 
officer, that office cannot be within the exception to Article 11, Section "4, as set out. 

The term "eligible" is defined by the Century Dictionary, as follows: 

"1. Fit to be chosen; worthy of choice; desirable. 
"2. Qualified to be chosen; legally qualified for election or appoint

ment." 

It is clear, therefore, that since the position of member of township board of 
education is a lucrative office, held under the authority of this state, you cannot 
hold such position, and at the same time, occupy a seat in' the General Assembly. 
Furthermore, in view of the above definition of the term "eligible," it is clear 
that under a technical construction of this constitutional provision, you could not 
have been elected to that position, whilst holding a position on the board. 

Under date of September 30, 1911, however, I rendered an opinion to Mr. 
M. J. Jenkins, member of the House of Representatives, Plain City, Ohio, in which 
I held that, although Mr. Jenkins was a member of the board of public affairs 
of his village, and therefore not eligible to, nor entitled to have a seat in the 
General Assembly, I advised him, that he might resign as member of the board 
of trustees of public affairs at once, under the apprehension that no question 
would be raised about his membership in the General Assembly. 

I feel that I can, therefore, adopt the policy of the former opinion, and ad
vise you to resign immediately from your position as member of the board, in the 
belief that no question will be raised with reference to your eligibility for the 
General Assembly. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attomey General. 
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i18. 

OFFICES CO:\IPATIBLE-:\1£::\IBER GEXERAL ASSDIBLY AXD :\IDI
BER OF VILLAGE BOARD OF ED"C"C\TIOX. 

Since tlze office of member of a village board of education is not a lucrath·e 
office, a person holding such office is eligible to and ma_y at the same time lza•:e a 
seat in the General Assembly,•. 

Opinion to Chas. A. "'hite, Representative-Elect, Lisbon, Ohio. 

Xovember 19, 1912. 

MR. CHAS. :\. \VHITE, Representative-Elect, Lisbon, Ohio. 

DEAR SIR :-Under favor of Xovember 14th, you wrote as follows: 

"Having been elected one of the State Representatives for Colum
biana County at the election held on the 5th inst., I am writing- you to 
know if I can serve as a member of the Board of Education of our 
village, of which I am at present a member, and also be a member of the 
Legislature?" 

Article ll, Section 4 of the Constitution of Ohio is as follows: 

"X o person holding office under the authority of the United States, 
or any lucrative office, under the authority of this state, shall be eligible 
to, or have a seat in the General Assembly; but this provision shall not 
extend to township officers, justices of the peace, notaries public, or 
officers of the militia." 

I am of the opinion that this proviSIOn is not applicable to your ca~e, ina~

much as the statutes do not provide compensation for the office of member of 
village board of education. 

There are no other legal limitations which I can recall, which would prevent 
you from holding both of these positions. The office of member of village board 
of education is not a lucrative office, and you may, therefore, retain the same if 
you are able to perform its duties, while at the same time, occupying a seat in 
the General Assembly. 

Very truly yours, 
TD!OTHY s. HOGAN, 

Attomey General. 
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9. 
(To the Secretary of State) 

ARTICLES OF IXCORPORA.TIOX-RIGHT TO DIPLOY "\ X.\:\IE SDII
LAR TO THAT OF AX EXISTIXG CORPORATIOX. 

The Secretor:::; of State shall uot file Articles of Incorporation wherein the 
corporate name is similar to that of an existing corporation whose Articles iwve 
bceu filed accordiilq to Ia~<'. 

Cou::~rst:s, OHio, January 6, 1912. 

Hox. CHARLFS H. GRA\"ES, Secretor}' of State, Columbus, Ohio. 

:\I Y DE.\R SIR :-I beg to acknowledge receipt of your letter of X ovember 28th, 
enclosing a copy of letter addressed to you by :\Ir. Augustus B. Stoughton, and 
requesting my opinion upon the question presented in :\Ir. Stoughton's letter. 

I have delayed answering your letter for the reason that ~Ir. Stoughton re
quested, and was given by me, the privilege of submitting authorities upon the 
question which he raised. 

That question is as follows: 

":\fay the Secretary of State, lawfully file and record articles of in
corporation where in the name of the proposed company is the same as 
that of a foreign corporation authorized to transact business in Ohio?" 

Section 8628, General Code, provides as follows: 

"The secretary of state shall not file or record any articles of in
corporation wherein the corporate name is likely to mislead the public 
as to the nature or purpose of the business its charter authorizes, or if 
such name is that of an existing corporation, or so similar thereto as to 
be likely to mislead the public, unless the written consent of the existing 
corporation signed by its president and secretary, be filed with such 
articles." 

The statute does not provide that the Secretary of State shall not file or 
record articles of incorporation wherein the corporate name is that of an existing 
domestic corporation, but simply that he shall withhold official action in the premises 
of the corporate name is similar to that of an existing corporation. 

Unless, therefore, there is some good reason for holding that the scope of 
the section is limited to domestic corporations in this particular, the primary mean
ing of its language, which is applicable as well to foreign as to domestic corpor
ations, ought to be given effect. 

This precise question must be answered, in my opinion, by a consideration of 
the purpose a"nd intent of the entire section above quoted. It seems to me that 
the purpose of the statute is clearly disclosed by the repeated use of the phrase, 
''likely to mislead the public." The statute is not one passed primarily for the 
protection of any class of corporations, but for the protection of the public. The 
possibility of fraud upon the public is equally as great when a foreign and a 
domestic corporation having the same name are both engaged in business in the 
state at the same time as it would be when two domestic corporations having the 
same name were engaged in business in the state at the same time. 

The duty of protecting the public from the possibility of fraud of this 



~XXC.\L REPORT OF THE .\TTORXEY GEXER.\L 15 

cl:aracter is ca;.t by the >ection upon the St:cretary of State. That officer has the 
right to per:.:t1me that no forei;p1 corporations arc or ''"ill J,c cngagecl in business 
::1 the State of Ohio excepting tho'e which ha vc compliecl with the prm·i,ions of 
tl.e statutes of this Stak requiring the securing of a certi~icate of compliance 
from the Secretary of State as a condition prececknt to the doing of lmsiness in 
Oho. 

From all the foregoing, it is my opinion that when propo:<ecl articles of in
coqnration of a clomc,tic corporation arc pn·>entecl to tht: Secn:tary of State, it i' 
his c uty to examine not only the tile.; and rcconls of clomt.·•tic corporation.;, hut 
also ~hose of foreign corporations authorized to tramact hu:.:inc:<s in Ohio, for the 
purpo'ie of ascertaining \\'hether tht: name prOJlo;.;ecl to he u,;ed by the incorporators 
of the new company is the same as or similar to a name of an existing corporation 
of either cla•;s; hut that when the Secretary has conducted such an examination 
and has found no corporation haYing such a name, his duty in the premises is dis
charged, and he is not obliged to search beyond his own records, or to taken 
cognizance of any information as to the possession of the namt: hy any corporation 
other than that disclo,:ed to him hy his own tiles and records. 

I deem it proper to say in this connection that while in all other particulars 
the section under consiclt. ration imposes a >ntmcl cliscrt:tion in the Secretary of 
State, it is otherwise with re,pt:ct to the cla;.s of cases concerning which the 
present inquiry is macle. That is to say, the queo;tion heing as to whether a ginn 
name is likely to mislead the puhlic as to the nature of the business to he trans
acted hyethe proposed corporation, the c:etermination of this question rests in the 
discretion of the Secretary, >o, al,o, when thcrt: is mere similarity of name, an<! 
the question is as to wht'tht:r or not such similarity is likely to misleacl the public. 
nut when it ;:ppcars tbat the name cho;;en hy the incorporators of the propo'L'<l 
C01l1J1any is the same as that of any existi,Jg corporation, either dome,tic nr foreign, 
licensed to clo business in the State, the Secretary has no cli,cretion whaten·r, ancl 
it is his mandatory duty to refu,c to tile or to record tht: articles of the JlWJH"t:d 
coqlOration t•ntil the name thereof is chan,::;e<l. 

Hl. 

Y cry truly yours 
TD!OTHY S. Hot;.\ X. 

"lttorncy Ccncral. 

,\RT!CLES OF L'\CORPOR.\TIOX OF THE HOCKTXG Y.\LLEY BRICK 
CO:\ll'.\:\Y-PC"RPOSE CL\CSI:-RIGIIT TO PERFOR:.\1 Y.\RIOCS 
KIXDS OF BCSI:\ESS . 

.~1;-tic/cs uf /;zcorf'nratio;z colltaillill[} a f'ztrf'ose clause disclusill!f 011 hzteilliol! 
to cundz!, I ;·a.-;u;zs /!i;ids u/ busi11css <"lli! be lcually filed i." tlzc ~·ll.-ii•I!s l:iilds of 
bz!Siilcss u.'lzich tlzc cnrpu;·atimz proposes to car;·J· 011 ;nay be la~,·full}' ca;·;·icd 1111 [,_\' 

f<,·o or ;nor,• co;·tu;·atiuils i.zcorj,oratcd I!iider the la<,•s of this State for sz1ch l:i11ds 
of bz!si11ess c:.-clush·cl_r. 

Cou·~rnes, Omo, January 5, 1912. 

IIox. Cn.\uL•:s H. GR.\\'E'-, Secretary of State, Colzullbz!s, 0/zio. 

]);.:.\ll Sm :-I heg to aclmowleclge reet.•ipt of your lt.-tter of December !Nth, 
enclo>ing application of the Hocking Yallcy Brick Company, a corporation or
ganizer! uncler the laws of the State of :\Iaine, for a ccrtiticate entitliug it to tran-
.:ct 1Jt1'im•,, in this ,tatt:. .\ttachl'<l tn the applicaticn i.; a """"rn copy oi the 
certi!icatc of nr/.[anization of th!-! corJluration uncler the Ia ws of th· State oi 
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Maine. You request my opinion as to the legality of the purpose clause of said 
certificate of incorporation as bearing upon your duty with respect to the issuance 
of the certificate as requested in the application. 

The purpose clause in question is vety lengthy and I shall not burden tl:is 
opinion with a complete quotation of it. Suffice it to say that it enumerates several 
unrelated business purposes. Unquestionably, under Section 8623 General Code 
as interpreted in the case of State ex rei YS. Taylor, 55 0. S., 67, the purpose cbuse 
of the certificate of incorporation is one which could not be used to define the 
powers of a domestic corporation for profit. 

The duty of the Secretary of State in the premises, however, is defined by 
Section 178 of the General Code; the first sentence of that section is as follows: 

"Before a foreign corporation for profit transacts business in this 
state, it shall procure from the secretary of state a certificate that it 
has complied with the requirements of law to authorize it to do business 
in this state, and that the business of such corporation to be transacted 
in this state, is such as may be lawfully carried on by a corporation, or
ganized under the laws of this state for such or similar business, or if 
more than one kind of business, by two or more corporations so incorpor
ated for such kind of business esclusively. * * *" 

While there is great multiplicity of purposes in the clause under consideration, 
I am unable to state in my opinion that any one of the various purposets is such 
a purpose as might not lawfully be carried on by a domestic corporation for 
profit; or, putting it in another way and in the language of the statute, I am of the 
opinion that the various kinds of business which the corporation proposes to carry 
on may be lawfully carried on by two or more corporations incorporated under the 
laws of this State for such kinds of business exclusively. 

I am, therefore, of the opinion that the language of the purpose clause of the 
certificate of incorporation of The Hocking Valley Brick Company affords no 
obstacle to issuance by the Secretary of State of the certificate entitling the corpo
ration to do business in the State of Ohio. 

Very truly yours 
TIMOTHY S. HOGAX, 

Attomey General. 
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26. 

CORPORATIOXS-CERTIFIC.\TE OF \\'IXDIXG CP THROCGH BAXK
RCPTCY-CERTIFICATE OF TAX CQ.:\.1:\IISSIOX-DISSOLCTIOX
RE\'OCATIOX OF CHARTER. 

A certificate of the wi11di11g up of a corporation thrC"ugh ba11kruptc),o pro· 
endings is such a certificate as may 1101 be permitted to be filed by the Secretary 
of State u11less the Tax Commission shall certify that all reports required to be 
made to it ha·ve bee11 filed b)' the corporation pro<•ided in Sectio11 1321 of the Act 
of lu11e 2, 1911, (102, 0. L. 254) 

Such certificate, however, ca11not be accepted by the Secretary of State as in 
effect a certificate of dissolution or Revocation of the Charter of the Bankrupt 
Compa11y as is contemplated b)• Section 11974 a11d 11975 of the General Code. 

The wi11di11g up by proceedi11gs in bankruptc}• is .in effect a dissolutio11 of tlu 
Corporation rather than a revocation of its charter. 

CoLl:Mncs, OHIO, December 25, 1911. 

HoN. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio. 
DEAR SIR :-I beg to acknowledge receipts of your letter of December 7th 

transmitting to me a certificate of H. D. Grindle, Referee in Bankruptcy of the 
District Court of the United States for the Xorthern District of Ohio, \Vestern 
Division in the matter of the Anderson Piano Company, Bankrupt, setting forth 
that a voluntary petition was filed before him the said Referee; that the said 
Anderson Piano Company be adjudged a bankrupt and that the judgment of the 
Referee is that the said company be declared and adjudged a bankrupt accordingly. 
Also a certificate of the said H. D. Grindle discharging the trustee in bankruptcy 
in the matter of the Anderson Piano Company. You request my opinion upon the 
following questions: 

1. Is a certificate of the winding up of a corporation through bankruptcy 
proceedings such a certificate as may not be permitted to be filed by the Secretary 
of State unless the Tax Commission shall certify that all reports required to be 
made to it have been filed by the corporation in pursuance of law, etc., as pro
vided in Section 1321 of the fiCt of June 2, 1911, 102 0. L. 254 therein designated 
as Section 5521 General Code? 

2. Is the certificate submitted in effect a certificate of dissolution or revocation 
of the charter of the Anderson Piano Company as contemplated under Section 11974 
General Code? 

3. Is the winding up by proceedings in assignment or bankruptcy of a cor
poration, or rather the filing of a certificate thereof in the department of the Secre
tary of State in 'effect a dissolution of the company or the revocation of its charter? 

Answering your first question I beg to state that the intention of Section 132 
of the Act of June 2, 1911 is made clear by the first clause thereof which is as 
follows: 

"In case of dissolution or, revocation of its charter, on the part of a 
domestic corporation, or of the retirement from business in this state, 
on the part of a foreign corporation, the secretary of state sha11 not per
mit a certificate of such action to be filed with him unless the commis
sion shall certify etc." 

The word "revocation" makes it clear that the General Assembly did not in
tend to limit the scope of the section to certificates of voluntary dissolution. This 
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section applies to all cases of dissolution or retirement excepting to the case of 
the dissolution or re\·ocation of the charter of a foreign corporation by a court 
of competent jurisdiction. The failure of the section to comprehend certificates of 
this sort seems to he accidental as Section 119i5 requires a certificate of such 
action to be filed with the Secretary of State. H the Anderson Piano Company 
was a domestic corporation for profit then it is a corporation, a certificate of dis
solution or revocation of the charter of which may not be filed by the Secretary 
of State unle's the Tax Commission shall certify that all reports due it have 
been filed by the corporation and all taxes or fees thereon have been paid. 

Your second C!uestion involves consideration of Section 119i4 and 119i5 
General Code which provide in part as follows: 

"In case of diswlution or revocation of its charter, every domestic 
corporation shall file with the secretary of state a certificate thereof.':' ·~ *'' 

Section 119i5 : 

"In case of dissolution or revocation of charter by action of a 
competent court, or the z,•iHdillg up of a corporation either domestic or 
~oreign, by proceedings in assignment or bankruptcy, such certificate 
shall be signed by the clerk of the cou·rt in which such proceedings were 
had. The fees for making and filing it, shall be taxed as costs in the 
preceding, be paid out of the corporate funds, and haYe the same pri
ority as other costs." 

It is significant that in Section 119i5 the winding up 0f a corporation by pro
ceedings in assignment or bankruptcy is treated separately from the dissolution or 
revocation of a charter by action of a competent court. They are clearly not the 
same thing. The effect of the discharge in bankruptcy is not necessarily the dis
solution of the corporation nor, indeed, has the federal court jurisdiction to dis
soh·e a corporation in the State of Ohio hy proceedings in bankruptcy. X o pro
vision of the bankruptcy law attempts to impose such jurisdiction in the District 
Courts of the L'nited States, and it has been expressly held where\·er the question 
has been raised that neither an adjudication of nor a discharge in bankruptcy puts 
an end to the corporate existence. Holland vs. Heyman & Bros., 60 Ga. li4; 
Xational Surety Co. vs. :\Iedlock, 58 S. E. (Ga.) 1131, 19 American Bankruptcy Re
ports 654) . 

. -\s I have already stated Section 119i5 seems to recognize a distinction, ami 
at the same time to recognize that the administration of the assets of a bankrupt 
or insol\"Cnt corporation in all but the most exceptional of cases puts a practical 
end to the corporation and terminates the enterprise in furtherance of which the 
corporation was formed. 

It is clear to me that a certilicate of winding up as described in Section 
119i5 is to be regarded as in a sense a certificate of dissolution within the meaning 
of Section 11975. It is at least a certificate which must be filed with the Secretary 
of State and for which a fee must be paid to the Secretary. This is apparent upon 
the face of Section 119i5. 

L'pon a careful consideration of the subject but without attempting to incli
cate or express an opinion as to what procec:ure ou;:;-ht to he followed in all cases 
in the federal courts-a matter which would seem to be outside of this depart
ment-! beg to state that in my opinion the "winding up" of a corporation, which 
under Section 11975 is to he certili.ccl to the Secretary of State, and evidently to 
have the effect of a dissolution of the corporation, is virtually a voluntary disso-
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lution. That is to ~ay, the court cannot, apparently against the will of the stock
holders of the corporation, put an end to the corporate exi~tence in bankruptcy 
proceedings \JUt because of the exprc=-~ prm·i,ions of Section 119i5 ancl the neces
!,ary implications flmving therefrom a court having jurisdiction in bankruptcy or 
in-oln·ncy may, with the consent of the stockholders of the bankrupt or insolvent 
corporation enter a clecree declaring the corporation wouncl up. The certiiicate 
spoken of in Section 11975 should show a copy of such a journal entry. 

From all the foregoing it follows that a referee in bankruptcy has no power 
whatever over the corporate existence by coment or otherwise, ancl for this reason 
as well as for the reason that neither of the certilicatcs which you band me are 
"signed hy the clerk of the court in which the proceedings were bad"-that is th~ 
clerk of the District Court of the Cnitecl State' for the X orthl·rn District of Ohio, 
\Y estern Division-I am of the opinion that neither of the certificates in questio11 
complies with Section 11974 and 11975 or can be accepted by you as in effect 
a certificate of dissolution or revocation of the charter of the . \nderson Piano 
Company. 

The answer to your third question is suggested by what I have said in dis
cussing your second question. The winding up by proceedings in assignment or 
bankruptcy of a corporation when evidenced by a certificate of the kind above 
described filed in the office of the Secretary of State, is in effect the dissolution 
of the company rather than a revocation of its charter. The difference, however is 
academic inasmuch as the law treats the winding up, the revocation and the dis
solution alike for the purposes of record in the office of the Secretary of State. 
It must not be forgotten, however, that the certificate which the secretary is 
authorized to accept as a "certificate of dissolution" must be that of the clerk of 
the District Court of the 'Cnited States, showing a judgment entry or decree, not 
only discharging the corporation as a bankrupt but also by consent winding up 
the existence of the corporation itself. 

Very truly yours 
TnwTHY S. HoG.\X, 

A ttome:;• Gene;·al. 

63. 

ARTICLES OF IXCORPORATIOX-PURPOSE CLAUSE OF THE TRIXITY 
~IUTUAL FIRE IXSURAXCE ASSOCIATIOX-~IUTUAL PROTEC
TIVE ASSOCIATIOXS-XOX-CO~IPLIAXCE WITH STATUTORY 
REQ'CIRDIEXTS. 

Xot comp/j•ing with the provisions of Section 9594, General Code. 
Tlzc purpose clause of the Articles of Incorporation of tlze Trinity J!utual 

Fire l;zsural!cc .-lssociation is defective. 

CoLl::\!Bt:s, OHIO, January 20, 1912. 

Hox. CHARLES H. GR.WES, Secretary of State, Columbus, Ohio. 

DE.\R SIR :-I return herewith the proposed articles of incorporation of THE 
THIXITY ~I'CTUAL FIRE IXS"CRAXCE ASSOCIATIOX, unapproyed by me. 

The purpose clause of said articles of incorporation is as follows: 

"Said corporation is formed for the purpose of assisting its members 
and protecting them against loss to buildings and personal property by 
fire." 
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This clause seems to evince an intention to engage in the business of a mutual pro
tective association, as defined in Section 9593, General Code. Section 9594, Gen
eral Code requires the articles of incorporation of such an association to define 
specifically one or· more of the purposes enumerated in Section 9593, and to pro
vide that the association shall enforce any contract entered into by its members 
whereby the parties thereto agree to be assessed specifically for incidental purposes 
and for the payment of losses. Measured by the requirements of these two sections, 
the purpose clause of THE TRI~ITY MUTUAL FIRE 1?\SURAXCE ASSO
CIATIOK is defective. 

64. 

Very truly yours 
TIMOTHY S. HOGAX, 

Attorney General. 

ARTICLES OF IXCORPORATIOX-PURPOSE CLAUS-THE MUTUAL 
MOTOR VEHICLE I~SURAKCE ASSOCIATION-AMBIGUITY AND 
DEFICIEXCY. 

CoLUMBUS, OHIO, January 20, 1912. 

HoN. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio. 

DEAR SIR :-1 return herewith the proposed articles of incorporation of THE 
MUTUAL MOTOR VEHICLE IXSURAXCE ASSOCIATIOX, unapproved by 
me, for the reason that the language of the purpose clause is ambiguous as to the 
kinds of losses proposed to be insured against and the property to be insured, 
and for the further reason that the articles do not state that the property to be 
insured shall be in this state, as required by Secti-on 9593, General Code. In 
other respects, the purpose clause, while somewhat roughly drawn, is in compli
ance with the statutes. 

Very truly yours 
TIMOTHY s. HOGAX, 

A !forney General. 

67. 

ARTICLES OF IXCORPORATIOX OF THE REFOR:\I :\IEDICAL I~STI
TUTE-PROFESSIOX AL BUSIXESS-"SAKITORIU:\1"-COXSTIT.U
TIONAL RESTRICTIONS. 

Articles of Incorporation disclosing the purpose of conducting a "Sanitorium" 
where medical services can be coniracted for, shall not be filed. 

If it is the intention of the h1corporators to conduct a "Sanitorium" in the 
statutory sense of the tum i. e. a place where patients are to be received and cared 
for, such a business might be conducted if the purpose was clearly expressed. 

If, 011 the other hand, the intentio11 was that of arranging for medical and 
surgical treatment to all persons in general, :Such business could not be conducted. 

CoLUMBUS, OHIO, January 10, 1912. 

HoN. CHARLES H. GRAVES, Secretary; of State, Columbus, Ohio. 

DEAR Sm :-1 beg to acknowledge receipt of your letter of January 5th, en
closing the proposed articles of incorporation of THE REFORM MEDICAL I~-
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STITCTE, and requesting my opinion as to the legality of the purpose clause there
of, which is as follows: 

"Said corporation is formed for the purpose of conducting an Insti
tute and Sanatorium where medical service and attention can be con
tracted for by said corporation in behalf of patrons and patients apply
ing for medical, surgical and hygenic treatment; said corporation 
furnishing under lawful contract the necessary medical services, aid, 
treatment and assistance; such medical services to be guaranteed and 
furnished through this corporation to people of humble means and others 
who may apply to said corporation for aid and assistance in having such 
service furnished under the supervision of this corporation ; this corpora
tion, however, not engaging professionally by itself in the art and science 
of healing but furnishing on demand and on contract the professional 
services and experience of medical practitioners, duly authorized by law 
to engage in their respective professions, such aid, treatment, assistance 
and advice as may be desired by the patrons of said corporation and its 
lawful business subscribers, agreeing to remunerate it under lawful 
contract." 

Sections 8623 and 8624 of the General Code provide as follows: 

"Except for carrying on professional business, a corporation may be 
formed for any purpose for which natural persons lawfully may associate 
themselves." 

"Section 8624. Corporations for the erection, owing and conducting 
of sanatoriums for receiving and caring for patients, their medical, surg
ical and hygenic treatment, and the instruction of nurses in the treat
ment of diseases and of hygiene, are not forbidden by the next preceding 
section." 

The exception of Section 8624 to the general rule announced in Section 8623 
with respect to a carrying on of a professional business by a corporation should, 
in my judgment, be strictly construed. It is those corporations and those only 
described in Section 8624 of the General Code which are authorized to be forme<! 
for the purpose of carrying on a professional business as defined by the several 
decisions of the Supreme Court relating thereto. 

In my opinion, Section 8624 does not relate to several different kinds of 
corporations, but to one kind of corporation only, namely, those corporations en
gaged in the conduct of sanatoriums. 

The meaning of the word "sanatorium" as used in this connection is well . 
understood. The term is defined by the Century Dictionary as follows: 

"1. A place to which people go for the sake of health; * * * * 
also a house, hotel, or medical institution * * designed to accommodate 
invalids * * *. 

"2. A hospital * * * *." 

Thus, it appears that a sanatorium is in every sense of the word a place where 
patients are received and cared for. The name could not properly be applied to 
a mere office where persons desiring medical attention may come to enter into con
tracts entitling them to the services of medical men. The phrase, "their medical, 
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surgical and hygienic treatment'' as used in the statute refers to the word "patient" 
immediately preceding, and must be read in connection with what goes before it. 
Therefore Section 8624 does not authorize the formation of corporations for th(! 
purpose of the medical, surgical and hygenic treatment of any patients, but does 
authorize a corporation engaged in the business of conducting a sanatorium t.) 
proYide the medical, surgical and hygenic treatment of the patients to be receind 
and cared for therein. 

\ \"hile the language of the above quoted purpose clause is not exactly clear, 
it seems to authorize the proposed corporation to conduct a place-under the nam;! 
of "Institute and Sanatorium" where medical services can be co11tracted for. It 
does not seem to be the intention of the incorporators that the company shall 
receive and care for patients, but merely enter into contracts with them for medical 
services. If it be the intention of the incorporators to conduct such a place of 
business without conducting a place where patients are to be recei,·ed and cared 
for, as at a hospital, then, in my opinion, such intention cannot lawfully be carried 
iroto effect. If, on the other hand, it is the intention of the incorporators to conduct 
a sanatorium, in the exact sense of the word as used in the statutes, then they han! 
used inappropriate language to express that intention. 

For the above reasons I beg to advise that you do not file or record the 
articles of incorporation of THE REFOR11 11EDICAL Il\STITUTE. 

Very truly yours, 
TnfOTHY S. Hoc..-..x, 

A ttonzey Ge11eral. 

68. 

ARTICLES OF IXCORPORATIOX-XA1IE, IDEXTICAL WITH TH.-\T OF 
FOREIGX CORPORATIOX-CAXXOT BE FILED. 

The Si!Cretary of State is vested with a controlli11g discretion ill the matter 
of 'lVhether or not a corporate name is such as will mislead the Public as to the 
purpose or zhe nature of busi11ess etc. 

In cas<:~, hown·er, where it appears that the name is the same as that of a11y 
existing corporation, either domestic or foreign, lice11sed to do bushzess in the State, 
the Seo·etary lzas 110 discretion a11d must refuse to file the Articles. 

CoLt::MBL'S, OHIO, January 6, 1912. 

Hox. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio. 

}fy Dz~AR SrR :-I beg to acknowledge receipt of your letter of X ovember 
28th, enclosing a copy of letter addressed to you by ::O.Ir. Augustus B. Stoughton, 
and requesting my opinion upon the question presented in :\fr. Stroughton's letter. 

I have delayed answering your letter for the reason that 11r. Stoughton re
quested, and was given by me, the privilege of submitting authorities upon the 
question which he raised. 

That question is as follows: 

"}[ay the Secretary of State lawfully file and record articles of in
corporation wherein the name of the proposed company is the same as 
that of a foreign corporation authorized to transact business in Ohio?" 

Section 8628, General Code, provides as follows: 
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''The secretary of ~tate ~hall not file or record any articles of incorp
oration wherein the corporate name is likely to mislead the public as to 
the nature or purpose of the business its charter authorizes, or if such 
name is that of an existing corporation, or ~o similar thereto as to he 
likely to mi~lead the public, unless the written consent of the existing 
corporation signed by its president and secretary, be filed with such 
articles." 

23 

The statute clm~s not provide that the Secretary of State 'hall not file or 
record articles of incorporation wherein the corporate name is that of an existing 
domestic corporation, but simply that he shall withhold official action in the premise.; 
if the corr:orate name is ~imilar to that of an existing corporativll. 

L"nless, therefore, there is some good reason for holding that the scope of the 
section is limited to domestic corporations in this particular, the primary meaning 
of its language, which is applicable as well to foreign as to domestic corporations. 
ought to be given effect. 

This precise question must he answered, in my opinion, by a consideration of 
the purpose and intent of the entire section above quoted. It seems to me that the 
purpose of the statute is clearly disclosed by the repeated use of the phrase. 
"likely to mislead the public." The statute is not one passed primarily for th.: 
protection of any class of corporations hut for the protection of the public. The 
possibility of fraud upon the public is equally as great when a foreign and a do
mestic corporation ha\·ing the same name are both engaged in busine3" in the state 
at the same time as it would be when two C.:omestic corporations having the same 
name were engaged in business in the state at the ~ame time. 

The duty of protecting the public from the possibility of fraud of thi< 
character is cast hy the sections upon the Secretary of State. That officer has the 
right to presume that no foreign corporations are or will he engage<! in hnsines..; 
in the State of Ohio t'XCPpting those which have complied with the provisions of 
the statutes of this State requiring the securing of a certificate of compliance from 
the Secretary of StatP ~ ~ a condition precedent to the doing of business in Ohio. 

From :,ll the foregoing, it is my opinion that when proposed arti.:les of in
corporation of a domestic corporation are presented to the Secretary of State, it 
is his duty to examine not only the tiles and records of domestic corporations, hut 
also those of foreign corporations authorized to tran~act business in Ohio, for the 
purpo~c of ascertaining whether the name proposed to be used by the incorporators 
of the new .:ompany is the same as or s1milar to a name of an existing corporation 
of either class; but that when the Secretary has conclnctecl such an examination 
and has fou1Hl no corporation having such a name, his duty in the premises is clis
eharged, and he is not obliged to search beyond his own records, or to take cog
uizance of any information ao; to the possession of the name hy any corporation 
other than that discJo,ed to him by his 0\\'11 Jiks and rernrcb. 

I deem it proper to oay in this connection that while in all other particulars 
the section under consideration imposes a sound discretion in the Secretary of 
State, it is otherwise with respect to the class of cases concerning which the present 
inquiry is made. That is to say, the question being as to whether a given name 
is likely to mislead the public as to the nature of the business to he transacted 
by the proposed corporation, the determination of this question re,ts in the dis
cretion of the Secretary, so, al~o. when there is mere similarity of names, and the 
question is as to whether or not such similarity is likely to misleacl the public. 
But when it appears that the name chosen by the incorporators of tht• propo<e<l 
company is the same as that of any existing corporation, either domestic or foreign, 
licensed to do business in thl. state, the Secretary has no discretion whateycr, and 
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it is his mandatory duty to refuse to file or to record the articles of the proposd 
corporation until the name thereof is changed. 

73. 

Very truly yours, 
TnfOTHY S. HoGAN, 

Attorney General. 

CORPORATIOXS-ARTICLES OF IXCORPORATIO~ OF THE BURIAL IX
SURAXCE COMPAXY-LEGAL RESERVE LIFE COl\IPAXIES-IN
CREASE OF CAPITAL STOCK-H\CREASE OF NUMBER AND DE
CREASE OF PAR VALUE OF SHARES-CERTIFICATES OF A:MEXD
~fENT-AMEND1fENT OF ARTICLES OF Il'\CORPORATION. 

The certificate of Amendment to the Articles of Incorporation of the Ohio 
Burial Insurmzce Company should be filed, as it complies with the General pro
visions for such certificates.which all Insurance Companies may avail themselves of. 

The par value and the 1!Umber of shares of capital stock is not required to 
be set forth in the charter of the Legal Reserve Life Company. These facts nzay 
be set out however, as among the "such other particulars as are necessary to ex
plain and make manifest the objects and purposes of the Company and the man
!zer in which it is to be conducted" as provided in Section 9340, General Code. 

Section 9345 is exclusive and its provision for the increase of capital stock 
of Legal Reserve Life Ins. Companies by certificate of Amendment represents the 
only possible procedure for such action. 

Such Companies are not authorized by either general or special provisions 
to increase the number of shares or to reduce the par value of each share by 
certificate. 

Among the general amendment statutes however, Section 8719 General Code 
provides a means by which such results may be accomplished, that is, by amend
ment to the articles of incorporation. 

CoLUMBUS, OHIO, January 23, 1912. 

HoN. CHARLES H. GRAVES, Secretary of StateJ Columbus, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of January 5th, sub
mitting to me for my opinion thereon, the proposed certificate of amendment of 
the articles of incorporation of "THE OHIO BURIAL IXSURAXCE CO~I

p ANY;" also a certificate of the increase of the capital stock and of the number 
of shares thereof of the same company; and of your further letter in the same mat
ter advising me of the kind of business which this company is authorized by its 
charter to carry on. 

The certificate of amendment is to the effect, in short, that the name of the 
company be changed, and shows complete compliance with the laws of this state 
respecting the manner in which general corporations may adopt amendments to 
their articles of incorporation. In my opinion, this certificate may be accepted and 
filed by you, as all insurance companies have the right, in my judgment, to avail 
themselves of the general provisions of the law respecting amendments to articles 
of incorporation. The fee to be charged by you for filing this certificate is th!'! 
same as that to be charged for filing any other certificate of amendment. 

The other certificate is perhaps sufficiently described above. It seeks to in
crease the authorized capital stock of the company from one hundred thousand 
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deBars to five hundred thousand do11ars and to reduce the par value of each share 
from twenty-five do11ars to one do11ar and to increase the number of shares from 
four thousand to five hundred thousand, so that the capital stock of the company 
shall hereafter consist of five hundred thousand dollars, divided into five hundred 
thousand shares of one do11ar each. This certificate shows compliance with the 
provisions of Section 8698 and those of Section 8700, which prescribe the procedure 
whereby an ordinary corporation may increase the authorized capital stock and 
the number of shares into which the same is divided, and may reduce the par 
value of the ohares of stock respectively. 

Your letter of January 11th, which sets forth the purpose clause of the 
articles of incorporation of "THE OHIO BURIAL IXSURAXCE CO~IPAXY," 
shows the company was organized as a legal resen·e life insurance company, under 
Section 9340, General Code. That section provides in full as fo11ows: 

"Such persons shaH file in the office of the secretary of state articles 
of incorporation, signed by them, setting forth their intention to form a 
company for the purposes named in this chapter, which articles shall 
comprise a copy of the charter they propose to adopt. The charter shall 
set forth the name of the company, which shall not be the corporate name 
or title used to designate any fire, life, marine, or other insurance com
pany existing under the laws of this state, the place where it is to be lo
cated, the kind of business to be undertaken, the manner in which its cor
porate powers are to be exercised, the number of directors or trustees, the 
manner of electing them and other officers, a majority of whom shall be 
citizens of this state, the time of such election, the manner of filling 
vacancies, the amount of capital to be employed and such other particulars 
as are necessary to explain and make manifest the objects and purposes 
of the company, and the manner in which it is to be conducted. Such 

,. directors and trustees must be stockholders or members, and the number 
thereof may be increased at the will of the stockholders representing 
a majority of the stock, or of a majority of the members, to not more 
than twenty-one." 

•This striking fact is to be noted in connection with the provisions of this 
section: The par value and number of shares of capital stock is not required to 
be set forth in the charter of the company. In this respect, articles of incorpor
ation filed under this section are different from those of any other class of corpor
ations which I can, at the present time, call to mind. In fact, this section is the 
only section which provides in complete detail for the formation of a corporation 
for profit by a method different from that by which ordinary corporations are to 
be organiz~d. 

The failure of the 6eneral assembly to provide that the charter of a legal 
reserve life insurance company should set forth the number of shares and the par 
value of each share ·of stock of the proposed corporation does not seem to be 
accidental. In Section 9342, General Code, which prescribes the duties of the in
corporators of such a company, it is provided that, upon the closing of the books 
for subscription to the capital stock thereof, they shall 

"Distribute the stock among the subscribers, if more than the neces
sary amount is subscribed." 

If the incorporators were bound to a11ot to each subscriber a definite number 
of shares ha\·ing a certain par value each, this provision can not be effecti\·e. 
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I am, therefore of the opinion that it is at least not required that the charter 
of a legal resen·e life insurance company state the par value and the number of 
shares of capital stock thereof. I ha\·e ascertained by examining the records of 
your office that the articles of incorporation of ''THE OHIO BCRL\L 1::\SGR
_\::\CE CO:\IP.\::\Y" do contain a statement of this sort. Such statement is not 
improper. Section 9340, above quoted, provides that the charter shall set forth, 
among other things, 

"Such other particulars as are necessary to explain and make mam
fest the objects and purposes of the company and the manner in which it 
is to be conducted." 

Therefore, the recital in the articles of incorporation of this company as to 
the par value and the number of shares of its capital stock is to be regarded as 
properly a part of its charter. It is not, however, to be regarded as a part of the 
pro\'ision regarding the 

"amount of capital to be employed." 

Section 9345, General Co<k, authorizes a legal reserve life insurance company 
to increase the amount of its capital stock in the manner therein prm·ided. I ha\'C 
htTetofore advised you in other opinions that this statute is to be regarded as ex
clusive and that its effect is to deny to legal rcsen·e life insurance companies th~ 
benefits of Section 8698 to 8700, inclusive, General Code, applicable to ordinary 
corporation<;, and provi<:ing for change' in the capital stock thereof. :\ccordingly, 
iu my judgment, a legal rescn·e life imurance company is not authorized to use 
the procedure outlined in this section for the accomplishment of any result not 
there in contemplated. Said Section 9345 pro\·ides in full as follows: 

''\\'hen in the opinion of the hoard of directors thereof, a company 
organized under any law of this state, rer1uires a larger amount of 
capital than that fixed by its articles of incorporation, if authorized hy the 
holders of two-thirds of the stock, they 'hall file with the secretary of 
state a certiiicate setting- forth the amount of the clesirer\ increase, and 
thereafter the company sl1all be entitle<; to have the increase<! amount of 
capital fixed by the certificate, which shall be investe<l as required by the 
preceding two sections." 
It will be observed that the section does not authorize an increase in the 

number of shares in which the capital stock is divided, nor does it authorize a re
duction in the par value of each share. 

Because of the fact that stipulations regarding the par value and the number 
of shares of capital stock of le~al reserve life insurance companies are not to be 
regarded as illegal when found in the charter of such companies, hut are to he re · 
garded as properly a !)art of the articles of incorporation, I have come to the con
clusion that while changes in the par value and in the number of shares may not 
be mace either under 'Section 9345, General Code, or under Sections 8698 to 8700, 
inclusi\·e, General Code, they may be made hy amendment to the articles of in
corporation. I have already stated my opinion that the provisions· of the general 
amendment statutes are available in proper cases to insurance companies. The fourth 
paragraph of Section 8719, General Code, provides that amendments may be made 

"So as to add to the articles of incorporation anything omitted from, 
or which lawfully might have been provided for originally, in such 
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articles. But the capital stock of a corporation shall not be increased or 
diminished by such amendment, '-' ':' ':' ." 

Paragraph 3 of the same section authorizes amendments to be made: 

"So as to modify * * '-' the objects or purposes for which it was 
formed." 

\Yhile the question IS not free from doubt, I am of the opm1on that this 
section authorizes a life insurance company to change, in unessential particulars, 
any recital of the charter of the company not made therein as a part of the 
recital respecting the amount of capital to be employed. 

I am, therefore, of the opinion that you may lawfully receive and file the 
certificate "increase of capital stock" of THE OHIO BURIAL IXSURAXCE 
CO:\IP AXY, as an increase in the total authorized capital stock. The remaining 
part of the certificate is to be regarded as mere surplusage and does not confer 
upon the corporation power to chang-e the par value of its shares or the number 
thereof. This must be done by amendment. 

:\Iy opinion in this case must not be confused with that of The Republic Acci
dent Insurance Company. That corporation was organized under Section 9510, 
General Code, and accordingly none of the reasoning above expressed applies to it. 

Very truly yours, 
TIMOTHY S. HocAx, 

A ttonze:,• General. 

79. 

A:\IEXD:\IEXT OF THE ARTICLES OF IXCORPORATIOX OF THE E.-\ST 
UXIOX FIRE IXSURAXCE ASSOCIATIOX. 

Resolution is legal and may be filed. 

Cou.;~rm.:s, OHIO, January 24, 1912. 

Hox. CHARLES H .GRAVES, Secretary of State, Columbus, Ohio. 

DEAR Sm :-Acknowledging receipt of your letter of January 15th, and its 
.enclosures, I beg to state that in my opinion the resolution of the EAST UXIOX 
FIRE IXSlJRAXCE ASSOCIATIOX, amending its articles of incorpor~ion 

(which said resolution is enclosed in your letter) is in all respects legal and may 
be filed and recorded by you as an amendment to the articles of incorporation of 
the said association. 

Very truly yours, 
TnwTHY S. HoG.\X, 

Attonze:; General. 
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89. 

CERTIFICATE OF REDUCTIOX OF STOCK OF THE BAXKERS SURETY 
CO::\IPAXY-ILLEGALITY-IXSURAXCE CO::\IPAXY OTHER THAX 
LIFE. 

An lnsura11ce Company other than Life organized under Section 9510, Ge11eral 
Code, is wholly without authority to reduce the amount of its authorized capital 
stock. 

CoLU~IBUS, 0Hro, January 30, 1912. 

Hox. CHARLES H. GRAVES, Secretary of State, Columbus, 0/zio. 

DEAR SIR :-Acknowledging receipt of your letter of January 23d, in which 
you enclose proposed certificate of reduction of the capital stock of THE BA~K
ERS SURETY CO::\IP AXY and request my opinion as to whether it is the duty 
of the Secretary of State to file and record such certificate, I beg to state, in my 
opinion, it is not the duty of the Secretary of State so to do. Assuming from the 
name of this company that it is an insurance company, other than life, organized 
under Section 9510, General Code, it follows at once that in accordance with 
opinions previously rendered by me to your department the company is wholly 
without authority to reduce the amount of its authorized capital stock. 

126. 

Very truly yours, 
TnWTHY S. HoGAN, 

Attorney General. 

COLLECTIOX OF FEE FOR CO::\L\IISSIOX OF CO::-.DIISSIOXER OF 
STATE OF OHIO-DUTY OF GOVERXOR'S OFFICE. 

The statutory duty of collecting the fee of three dollars for the COIIlllllSszon 
of a Commissioner of the State of Ohio pro'uided for by Section 137, General Code, 
rests upon tlze office of the Govemor and not upon the Secretary of State. 

CoLu~mus, OHIO, February 8, 1912. 

H~. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio. 

DEAR SIR :-I am in receipt of your letter of December 12, 1911, m which 
you inquire as follows: 

"Please submit an opinion in wntmg to this Department on the 
question as to whether it is the duty of the Secretary of State to collect 
the fee of $3.00 for a commission of a commissioner of the State of 
Ohio, provided for in Section 137 of the General Code of Ohio." 

Section 137, General Code, provides as follows: 

"There shall be paid by each person receiving a comtnJSSJOn as 
notary public, a fee of one dollar; and by each person receiving a com
mission as commissioner of the state of Ohio, a fee of three dollars." 

Section 138, General Code, provides for the issuance of commissions to 
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judges of courts of record, state and county officers, militia and justices of the 
peace, by the ;;overnor. 

Section 139, General Code, provides that each of the officers named in Section 
138 shall pay a fee to the secretary of state for the making, recording and for~ 
warding of their commissions. 

Section 132, General Code, provides for the appointment by the governor of 
commissioners of the state of Ohio. Section 132 et seq provide for their duties; 
and Section 137, above quoted, provides the fee to be paid for their commissions. 

Sections 138 and 139, General Code, were formerly part of Section 83, Revised 
Statutes. Section 137, General Code, was formerly Section 126, Revised Statutes. 
Sections 138 and 139, General Code, formerly Section 83, Revi~ed Statutes. 
especially pravided that the Secretary of State should receive a fee of fi\·e dollars 
for the making out, recording and forwarding of all commissions of the offices 
enumerated in said section, commissions for the commissioners of the State of 
Ohio not being mentioned therein. Section 132, General Code, formerly Section 
124, Revised Statutes, provided for the appointment of commissioners of the State 
of Ohio. Section 126, Revised Statutes, required a fee of one dollar to be paid by 
each person receiving a commission as notary, but by each person receiving a 
commission as commissioner of the State of Ohio, a fee of three dollars; and the 
statute was silent as to whom fees were to be paid. 

Section 1288, Revised Statutes, repealed by implication by the enactment of 
Section 1284d, Revised Statutes, now Section 2249, General Code, provided that 
the Secretary of the Governor should be entitled to all fees paid into the office of 
the governor; and prior to the enactment of Section 1284b and 1284d, Revised 
Statutes, providing the salary for the secretary to the governor, the fees provided 
by Section 126, Revised Statutes, now Section 137, General Code, were paid to the 
governor's office and went to the secretary to the governor as perquisities of his 
office. \\'hile Section 160, General Code, makes it the duty of the secretary of 
state oo keep a register of commissions issued, specific name of each person com~ 
missioned, office conferred, date and term of commission, except those of notaries 
public, yet, the secretary of state is only authorized by statute to accept only such 
fees for commissions as are enumerated in Section 139, General Code. \Yhile it i~ 
unimportant as to whose duty it is to collect the three dollars for the commission 
of a commissioner of state, it being a mere question of bookkeeping, both the 
governor and the secretary of state being required to turn over the fee to the 
treasurer of state, and account therefor; and since it has been the custom to pay 
such fees to the go\·ernor's office, I believe, under Section 126, ReYised Statutes, 
HOW Section 137, General Code, it is the statutory duty of the GoYernor's office 
to collect such fee. I therefore hold that it is not the duty of the secretary of 
state to collect the fee of three dollars for the commission of a commissioner of 
the State of Ohio, provided by Section 137, General Code; but that such duty rests 
with the off.ce of the Governor of Ohio. 

Very truly yours, 
TnroTHY S. HoG.\X, 

Attome:y Ge11eral. 
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143. 

ARTICLES OF INCORPORATIOX-CORPORATIO~S "~OT FOR PROFIT" 
-\VO::O,IA~'S BUILDIXG AXD REST ROO~I ASSOCIATIOX-XO 
PECUXIARY GAIX TO ).IE::O,IBERS-TWO DOLLAR FEE OF SECRE
TARY OF STATE FOR FILIKG. 

Inasmuch as the Articles of Incorporation of the "Women's Building a11d 
Rest Room Association" expressly provided that the members of the proposed corpo
ration shall receive no pecwziar:y gain therefrom a11d that all accumulatiolls shall be· 
devoted to the specific charitable aims of tlze corporation, its Articles may be filed 
by the Secretary of State who shall be entitled to a fee of two dollars for filing. 
the same. 

CoLUMBUS, OHIO, February 14, 1912. 

BoN. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of February 3d, en
closing the proposed articles of incorporation of the W0::0,1EN'S BUILDIXG AXD 
REST R0011 ASSOCIATION, and requesting my opinion as to the legality 
thereof. You also ask me to state the legal distinction between corporations for 
profit, and those not for profit, and in case the particular artides submitted are in 
proper form, what is the proper fee to be exacted by the Secretary of State for 
filing and recording same. 

The purpose clause of the articles of incorporation is as follows : 

"The purpose for which said corporation is formed is to establish 
and maintain rooms for the use, entertainment and instruction of girls 
and women and their clubs, societies and organizations, and for social 
functions and amusements; to employ teachers and instruct classes of 
girls and women in cookery, domestic science, sewing, dress-making, 
manual training, physical culture, arts and crafts; to prepare and sen·e 
to the public for pay, refreshments, lunches, meals and banquets, as a 
means of raising revenue for said purposes; and by lease, purchase or 
otherwise, to acquire and hold title to real estate, and erect, lease, purcha>e 
or otherwise acquire, and maintain, buildings suitable for said purposes, 
and furnish them with proper and suitable kitchen, diningroom and 
parlor furniture, fixtures, fittings and decorations; to receive, accept and 
apply to said purposes any endowments, gifts, donations, devises and be
quests that may be made to said corporation; to dispose of any surplus 
fund that may thus accumulate, to such charitable and benevolent objects 
as said corporation, by vote of its members, may from time to time desig
nate as beneficiaries thereof; but said fund shall not, nor shall all}' part 
thereof, be distributed as profits to the members of said corporatioll, 
or to allY of them; and, pending final disposition thereof, to loan its funds 
at interest, upon real estate or other securities; and to do and perform 
any and all lawful acts and things in furtherance of the af6resaid pur
poses." 

The corporation is designated as one "not for profit." Lexicographers define 
two meanings of the word "profit": (1) the original or primary meaning of the 
word in which sense it denotes any advantage or accession of good; (2) the 
derivath·e or commercial use of the word, in which sense it denotes "the advantage 
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or ;;a in n:,ulting- to the m·;n~.:r of capital irom its employm~.:nt in any U!l<lvrtakiq;; 
':' ,;, ':' aCfJUisition bvyond t•xpelH:iture; pecuniary gai1, in any action or occupatim'; 
(, ,;, ''." ( C"ntury Diction;,ry.) 

I think it is o\J':ious that in the statute pertaining to corporations the word 
"prolit" i,; u<cd in it-; <it:ri,·atiYe or mmmercial sense. OL\·iously it could not haYe 
UL'L'h u•efl in its ori;.;ir.al -~the, for it is to he pn:sumed that per,ons \\'ould not 
go to the trouble of incorporating cnmpanies unkss some ;:;oo<l or a<IYanta!.!e w~.:re 

expectv•l tn accrue irom their action. 
The <Iistinction het\H'L'!l the t\\"fl cla-,~·s ·flf corporatiot'~ i' reco;.:nizc<l hy the 

Jay;s of n~a:1y state-. Th "e "i othvr •tate.-, l:fl\·:nTr, u•e in many insta::ces the 
term "pecuniary protit" in,;te:-lfl flf simply "11roiit." In my opinion, howen·r, the 
t\vo tcrn1-.. arc !"Y11tJt1otnou..:. 

\\"hnsc pecnniary prolit, then, i,; it, fqr the purpo,;e of securin~ •::hich a corpor
tion of that c\<,,,; is to \;e formed? D"L, t:1e reaping, or intL'iH!ed reaping, of a 
profit by the corporation for the at'complishment or purpo:~e of the incorporation 
constitute the company one "ior protit" of ibdf? Clearly not. :\o enll'rpri,;e is 
capahle of successful accompli,;hment without the me of money. The mo:;t familia~· 
itblam:e of a corporation for profit,--a church-ha' currl'nt t'XPl'tbL'' to mcl't, anrl 
for this purpose collects revenues from its member,;. So, al~o. an etlucational" in
'titntion may charge tuition and may thus be able at the end of a ~ l'::r to ,how a 
balance in its faYor. without altering the essential charactl'r of the coqJOration. 

The test, in my opinion, is found in the right, in expectancy, of the members 
or stockholders of the corporation. I i, under the charter or articles nf incorpora
tion, such members or stocklwl<lcrs arc to ha\·e the right to particip:-:k indi,-i,Jually 
in the pecuniary prulits deriYetl from the usc of the funds or other as;;ets of the 
corp"ration itself, tl•e IattL•r i' organized "{or ;>rfl 1it." If. hu\\ <.:1 L'r, the c"r!1oratio~1 
it sci f. while to he conductul in :;uch a way as, ii possible-, to secure accrl'!ions to 
the fund which constitute's its t'apital, is to <kYntc such accretions nthen\ ise than 
to the pecuniary advantage "i the mem1>ers 'nr 'toc~'holtkrs, thc:1 the cnr;>•Jr;;ti"n 
is on<' "not ior protit." ln nther \\"flr<ls, if the pro•its oj the corpfl;·afi'lll arc to he 
c\i,tributecl ;unong the memhns or stockhoh:ers hy way oi di\ i<len<b or ntlH'f\\ i"'• 
thrn thP corr:oration i< fnr profit: if, on the othe1· hatH!, thne are to he no diYi<kn<ls 
8n<i no di'itrihution of the surplus prolits of the corporation while it r<"maino; ~' 

going concern, then the corporation is one "not for prolit," especially when 'uch 
surplus pro:its ar~ hy the exprL':'S terms of the charter to he distributed to :oom~ 
charitable or deemosynary object or end. 

Tl:e exact question has ne\·er arisen in Obio, and sddom under tbe laws oi 
any f•tl:l'r :.tate. .\uthority for the fort:goinr.; distinction, however i;; found in tbe 
ca,;e oi ~aint Clara Female .\ca<lf'my \'s. St111iYan, llli Ill., 37~. In thi.; ca'>c it 
\\"a' hel<l that an incorporat~.:d aca•:cmy which declare~ no divi<lcnds ancl pays no 
money lfl its mem!Jer5, hut is condncte<l !'nlely for L·clucational and charitable pur
I'"'L'"• i, not a corporation for "pl'cuniary pro:~t'' altbmt!~h it may charg-e fl'C'' for 
tutirm. (Sec Snyder \"S. Chamber of Commerce, 53 0. S., 1-11; State ex rd, \"S. 

Hom~ Co-opcratiYc "Cnion, 63 0. S., 547 . 
. \pp!) inp; these principles to the articles of incorporation now under consider

ation, it is clear, I think. that the incorporators of the \YO:\IE:\'S BCILDI:\G 
A:\D REST R00:\1 ASSOCL\TIO:\ have properly characterized the :.ame as a 
corporation ''not fpr profit." It is expressly prodded, in the purp•"e clause of 
these· articles, that any surplus fund that may he accumulated shall nevL·r he <lis
tnrhl'<l a.; pro!ib to the m~mhers of the corporation or to any of thl'm anf! tbat the 
rc\·cnm·s to be dcriYed from the onlinary actiYitics of the corporation are to be 
deYote<l to the furtheranct: of the principal purposes thereof. "·hich arc "to establish 
and maintain rooms for the use, entertainment and in;,truction of girls and women, 
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and their clubs, societies and organizations, and for social functions and amuse
ments; to employ teachers and instruct classes of girls and women in cookery, etc." 

X ow here in the articles of incorporation is authority sought for the conduct 
of a business which will be productive of dividends or profits to the members of 
the corporation, in the pecuniary sense. Accordingly, on the principles, above stated, 
it is my opinion that you may lawfully receive and file the said articles of incorpor
ation, inasmuch, further, as the subsidiary purposes of the association are all 
ancillary, in my judgment, to the principal purpose thereof, which is single. 

\Vith respect to the fee to be charged, this corporation differs in no particular 
from other corporations not for profit. The Secretary of State is authorized to 
charge and collect the sum of two dollars for filing and recording these articles of 
incorporation. 

149. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

ARTICLES OF INCORPORATION OF THE REFORM MEDICAL INSTI
TUTE AXD AID C011PAKY-PURPOSE CLAUSE-CORPORATIO~ 
CON~<!TING PROFESSIONAL BUSI~ESS THROUGH AGE~TS. 

A purpose clause which discloses the object of providing medical services for 
its subscribers, in reality would effect a corporation formed for the purpose of 
conducting a professional business carried on through the medium of professional 
Agents. 

CoLUMBUS, 0Hro, February 23, 1912. 

HoN. CHAS. H. GRAVES, Secretary of State, Columbus, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of February 12th, 
enclosing the proposed Articles of Incorporation of The Reform .:O.Iedical Institute 
and Aid Company, requesting my opinion as to the legality of the purpose clause 
thereof, which is as follows: 

"The purpose for which said corporation is formed is to engage in the 
business of contracting with applicants and subscribers at regular rates, 
to furnish them, the said subscribers, with the services of regularly ad
mitted practicing physicians, to be paid as to their services by this com
pany, who will hire such physicians as its servants for the use and bene
fit of its subscribers. And further to assist the poor, the improvident in 
maintaining such service for their benefit by reason of moderate sub
scription fees under their control to enable them to be taken care of in 
illness; this corporation by itself, however, not engaging in the practice 
of medicine or in any profession, being simply a purely business corpora
tion to contract with its subscribers for the furnishing of medical services 
of physicians to them the said subscribers." 

In the case of State, ex rei, Physicians' Defense Company, vs. Laylin, 73 0. 
S. 90, the Supreme Court of this state placed a construction upon the implied pro
hibition, found in Section 8623, General Code, upon the formation of corporations 
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for the purpose of conducting a professional business. The court had before it 
the articles of incorporation of the plaintiff company (a foreign corporation) the 
purpose clause of which was as follows: 

"To aid and protect the medical profession in the practice of medi
cine and surgery by the defense of physicians and surgeons against ci\·il 
prosecutions for malpractice." 

and the proposed plan of conducting its business, as stated in its charter, which 
was in part ;::s follows: 

"The association shall issue to physicians and surgeons, for stated 
and agreed compensation, contracts by which it will undertake and agree 
to defend the holder of the ~ontract at its own expense against any 
action brought against him for damages for alleged malpractice * * * ." 

Analyzing this clause and the proposed plan of business the court held, first 
(page 99) that "the plaintiff company is not on insurance company, nor the con
tract it issues an insurance contract." 

This conclusion led the court to the following question, also stated on page 
99 of the opinion: "Is the business in which the Physicians' Defense Company 
proposes to engage, if admitted to this state, professional business?" This question, 
the court answered in the affirmative, upon reasoning, of which the following quo
tation is fully illustrative: 

"The services necessary to be rendered by the company in the carry
ing out and performance of its said contract, being such, as in this state, 
may only be performed by a member of the legal profession, an attorney 
at law, who shall have been first duly authorized and licensed to perform 
the same, are professional services, and ·a business which in its conduct 
or transaction, requires and permits only that character uf service, is 
essentially and certainly, a professional business. But it is said by counsel 
for plaintiff in error, that The Physicians' Defense Company, being a 
corporation, and impersonal entity, cannot and does not itself, engage 
in the practice of law * * * but in what it does, or obligates itself to do, 
it undertakes only 'to act as the agent of the contract holder in retaining 
legal counsel and in managing and maintaining the defense of the suit.' 
How else, we may ask, could the corporation, being an impersonal entity, 
discharge its contractual obligation, other than by the employment of 
natural persons as its authorized agents to carry out and pedorm its said 
contract. 

"The agents to be employed, are and must be, attorneys at law, and 
by the express terms of its contract they are to be employed and paid by 
the corporation. \Vhile, therefore, the services rendered by the persons 
thus employed are rendered to, and in defense of, the contract holder, 
they nevertheless are rendered for, and in legal contemplation are per
formed by, the corporation itself. If this be not the engaging in or 
carrying on of professional business, then it would be difficult to conceive 
how professional business could be engaged in or carried on by a corpor
ation. \\"e are of the opinion that the business proposed is professional 
business, and may not therefore be transacted or carried on by a corpora· 
tion in the state of Ohio * * * *." 

2-A. G. 
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The reasoning of the Supreme Court, as abo\·e quoted, applies aptly to the 
purpose clause of The Reform ::\Iedical Institute and Aid Company. It is frankly 
stated therein that the. company is to employ physicians as its sen·ants and to 
furnish their services to its contract holders. This being the case, it is vain for 
the incorporators to disclaim that the corporation itself is not to engage in the 
practice of medicine, or of any profession. It is, of course, indisputable that the 
practice of medicine constitutes a profession within the meaning of that word, 
and its derivative, as used in Section 8623, General Code. 

I am, therefore, of the opinion that the business p·roposed to be conducted 
by those who seek to incorporate The Reform ::\iedical Institute and Aid Company 
is professional in its nature, and that, therefore, the articles of incorporation pre· 
sented to you, and which are returned herewith, cannot lawfully be filed. 

151. 

Very truly yours, 
Trli!OTHY S. HoGAN, 

Attonzey General. 

ARTICLES OF L~\CORPORATIOX OF THE CENTRAL STORAGE CO~I
PAXY-PURPOSE CLAUSE-MULTIFARIOUS BUSDJESS-STATE
~IENT OF POWER TO ACQUIRE STOCK OF KINDRED AXD NO:N
COMPETI::\G CO:VIPA::\IES. 

Inasmuch as all corporations in Ohio have the power to acquire stock in 
kindred but non-competing companies and as the setting out of such clause seems 
to authori:::e the dealing in stocks as an ilzdependent object, the power should not 
be set out in articles of incorporation. 

A statement of a purpose "to do any and all other acts and things. and to 
exercise any and all other powers which a co-part11ership or natural person could 
do and exercise" is objectionable in that it seems to authorize a multifarious busi
ness. 

CoLD!.!Bt:S, OHIO, February 23, 1912. 

HoN. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio. 

DEAR SIR :-I am in receipt of your letter of February 12th, submitting for 
my consideration and opinion thereon the proposed Articles of Incorporation of 
The Central Storage Company. The purpose clause of these articles is as follows: 

"Said corporation is formed for the purpose of establishing and 
maintaining one or more warehouses for the storage of all kinds of prop
erty, obtaining insurance on the same and making advances when for the 
interest of the company, and purchasing and dealing in same if necessary 
to protect the company from loss, and also leasing lands Qr other prem
ises to obtain storage for property which cannot be conveniently stored in 
the building; and said company will also issue negotiable warehouse re
ceipts for any property in its possession or under its control. To acquire 
by purchase, exchange or otherwise and to hold and dispose of only such 
real estate as may be necessary and incidental to the conduct of the stor
age business. To acquire by purchase, exchange, subscription or other
wise and to hold and dispose of stocks, bonds or any other obligations, 
in other kindred but not competing private corporation, either domestic 
or foreign, but this shall not authorize the formation of any trust 



..L'\XL.U, REPORT OF TilE ..\TTORXEY GEXER..\L 

or combination for the purpose of restricting trade or competition. 
To hold for investment or otherwise, to use, sell or dispose of any 
stock, bonds, or other obligations of any" such other corporations; 
to aid in any manner any corporation whose stocks, bonds or other 
obligations are held or are in any manner guaranteed by the company, and 
to do any other acts or things for the preservation, protection, improve
ment or enhancement of the value of any such stocks bonds or other 
obligations, or to do any acts or things designed for any such purpose; 
and while owner of any such stocks, bonds or other obligations to exercise 
all the rights, powers and privileges of ownership thereof, and to exercise 
any and all voting powers thereon. \\'ithout in any particular limiting 
any of the objects and powers of the corporation it is hereby expressly 
declared and provided that the corporation shall have power to issue 
bond>, stocks and other obligations in payment of real estate or personal 
property purchased or acquired by it, or for any other object in or about 
its business; to mortgage or pledge any stocks, bonds or other obliga
tions, or any real or other property which may be acquired by it, to secure 
any bonds or other obligations by it issued or incurred; to guarantee any 
dividend or bond, or contracts or other obligations; to make and perform 
contracts of any kind and description and in carrying on its business 
or for the purpose of attaining or furthering any of its objects, to do 
any and all other acts and things, and to exercise any and all other 
powers which a co-partnership or natural person could do and exercise, 
and which now and thereafter may be authorized by law." 

35 

These articles are subject to criticism for redundency, inasmuch as all of the 
powers which the incorporators of the company seek to have confered upon it 
would have existed by a mere recital to the effect that the corporation is formed 
for the purpose of establishing and maintaining warehouses, and engaging in the 
warehouse business. Having been empowered so to do, the corporation might, law
fully, have issued negotiable receipts under favor of Section 8457 et seq., General 
Code; might have purchased and dealt in the goods stored by it, if necessary to pro
tect the comvany from loss; might have obtained insurance on goods and made 
advances when for the interest of the company etc.; all as incidental to the busi
ness of a warehouseman. The other recitals in the articles are all expressly made 
as incidental to the principal purpose, excepting those relating to the acquisition 
of stock of other kindred but not competing private corporations. ::\ otwithstanding 
the restrictions placed upon this power, in the articles of incorporation it is stated 
as an independent one. There is no necessity for such statement. The power 
exists in all corporations, without express recital, under favor of Section 8683, 
General Code; and to state it as a separate purpose would seem to authorize a 
corporation to embark independently in the business of dealing in stocks, a thing 
forbidden by the rule of singleness of purpose, applied to Section 2683, General 
Code, by the decision of State v. Taylor, 55 0. S. 67. 

I therefore recommend that that portion of tl1e purpose clause commencing 
with the words, "To acquire by purchase, exchange, etc." and ending with the 
words "and to exercise any and all voting powers thereon" be stricken from the 
articles before they are filed and recorded by you. 

Again, the last phrase of the purpose clause, namely: 

"to do any and all other acts and things, and to exercise any and 
all other powers which a co-partnership or natural person could do and 
exercise, and which now and thereafter may be authorized by law." 
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is objectionable, as it seems to embody an attempt to secure authority to engag:: 
in multifarious business, prohibited by the rule of State vs. Taylor, supra. 

In connection with these articles of incorporation, I beg to point out that 
under Section 10210, General Code, there are certain restrictions as to the internal 
management of corporations formed for the purpose of constructing warehouses, 
and with respect to the right of such corporations to acquire real estate. \Vith 
these proYisions, of course, the state has nothing to do, unless the articles of in
corporation are in conflict with them. Inasmuch, however, as the power to acquire 
real estate is expressly declared to be limited to that which is "necessary and in
cidental to the conduct of the storage business," I am of the opinion that this 
portion of the purpose clause is not objectionable. 

For the reason above stated I beg to advise that the Articles of Incorporation 
of The Central Storage Company be not filed and recorded by you until modified 
as aforesaid. 

Said Articles of Incorporation are herewith returned. 
Very truly yours, 

TD!OTHY S. HOGAN, 
A ttoruey General. 

184. 

ARTICLES OF L'\CORPORATIOI:\-PURPOSE CLAUSE OF THE DAYTON 
MOTIOX PICTURE EXHIBITORS LEAGUE-CORPORATION NOT 
FOR PROFIT-EVIDEKCE OF PECUXIARY ::-.10TIVE A~D RE
STRAINT OF COMPETITIOl\. 

The purpose clause of a contemplated corporation not for profit, which pro
vides for promoting the "interests" of motion picture exhibitors and for furthering 
the welfare of that business, should be ame11ded so as to make clear the absence 
of any pecu11iary motives and to clearly negative any scheme of combination i1~ 

restraint and competit[oll. 

CoLUMBUS, OHIO, ::\farch 8, 1912. 

HoN. CHARLES H. GRAVES, Secretor}' of State, Columbus, Ohio. 

DEAR SrR :-1 beg to acknowledge receipt of your letter of February 21, re
questing my opinion as to the legality of the purpose clause of the proposed 
articles of incorporation of THE DAYTOX ::\IOTIOX-PICTURE EXHIBITORS 
LEAGUE, enclosed therewith. 

Said purpose clause is as follows: 

"The purpose for which said corporation is formed is· for the pro
moting and furthering of the interests of motion picture exhibitors 
within the City of Dayton. and vicinity. 

" (b) To provide such methods and ways as may be necessary for 
the welfare and elevation of the business of such exhibitors. 

"(c) And to protect this particular branch of exhibitors from im
posters and others whose work may degenerate the business of legitimate 
motion-picture exhibitors. 

'(d) And for the purpose of creating a friendly and congenial sen
timent between the members and their families of such motion-pictur~ 
exhibitors." 
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In my opinion you should not file or record these articles of incorporation 
without amendment so as to m(.re clearly define the nature of the business or 
corporate activities proposed to he conducted_ The corporation is formed not for 
profit; yet, it is expressly declared that it proposes to engage in the "promotin~~ 
and furthering of the interests of motion-picture exhibitors within the city of 
Dayton and vicinity." I suppose the presumption would be that the "interests" 
to be promoted and furthered would be some interests other than the pecuniary 
interests of such exhibitors. Xevertheless, to obviate the ambiguity which seems 
to arise here, I think it ought to be required that the nature of the interest to be 
furthered, and the manner of furthering the same, be more explicitly set forth in 
the purpose clause of the articles. 

Again, the second paragraph of the purpose clause declares that the corpora
tion is formed for the purpose of providing "methods and ways necessary for the 
welfare and elevation of the business of the exhibitors." A corporation, not for 
profit, may not, as I have already suggested, engage in the enterprise of promoting 
the pecuniary welfare of persons engaged in any particular business. 

The word "welfare," therefore, should be qualified in such a way as to make 
it perfectly clear that it relates to the morale of the business from the standpoint 
of the public-a worthy object, or to some other matter quite disconnected from 
the pecuniary welfare of the business and those engaged therein. 

The observations just made apply as well to sub-paragraph "(c)" of the pur
pose clause. Here, however, a very slight amplification of the phraseology wouJ, I 
serve to make it clear, I think, that the purpose which the incorporators have in 
mind is the protection of the ·business from those who would by their acts degrade 
the business from the standpoint of the public. This, of course, would be entirely 
pcrmissable. 

X o criticism whatever could be made as to the last sub-paragraph of the 
purpose clause. 

In addition to the criticisms which I have already made respecting this pur
pose clause, it is open also to the objection that it does not clearly negative the 
idea of the formation of a combination in restraint of competition. In the making 
of the amendments suggested, the incorvorators should be careful to avoid the 
use of language which might point to such a purpose on their part. 

Very truly yours, 
TrMOTHY S. HocAx, 

A ttor11ey General. 

220. 

ELECTIOX, PRDIARY-CAXDIDATE :.rAY XOT SERVE OX BOARD OF 
DEPUTY STATE SUPERVISORS OF ELECTlOXS. 

By ~·irtue of the provisions of Section 4967 which are declarator}' of a well 
established priuciple of public policy, a caudidate for nomination at a primary 
electi011 cazwot legally act as a Deputy State Supervisor at such electiozz. 

CoLt:~!Bt:S, 0Hro, :.larch 25, 1912. 

Ho:-;. CHARLES H. GRAvEs, Secretar:J' of State, Columbus, Ohio. 
DEAR SIR :-C'nder date of ;,rarch 23, 1912, you ask an opinion of this depart

ment upon the following: 

"I wish to have your opinion on the question as to whether or not 
a person may lawfully be a candidate for the nomination of an office at 
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the primary election and at the same time serve as a deputy State Super
visor of Elections in the county wherein he is such candidate, and if 
when he was such candidate and did so serve he received the nomination 
for the office for which he was candidate, would such nomination be a 
lawful one?" 

Section 5092, General Code, to which you refer, provides as follows: 

"X o person being a candidate for an office to be filled at an election 
shall serve as deputy state supervisor or clerk thereof, or as a judge or 
clerk of elections, in any precinct at such election. A person serving as 
deputy state supervisor or clerk thereof, judge or clerk of elections, con
trary to this section shall be ineligible to any office to which he may be 
elected at such election." 

Section 4967, General Code, referring to primary elections, provides: 

"At all such elections the polls shall be opened between the hours 
of five-thirty o'clock forenoon and five-thirty o'clock afternoon. County 
boards of deputy state supervisors of elections shall have all the powers 
granted and perform all the duties imposed by the laws governing general 
elections, including furnishing materials and supplies, printing and dis
tributing ballots, providing voting places, protecting electors, guarding 
the secrecy of the ballot, and making rules and regulations not incon
sistent with law, for the guidance of election officiers. All statutory 
provosio11s relating to general electio11s, includhzg" the requirement that 
part of such election day shall be a legal holiday, shall, so far as applic
able, apply to and govern primary elections. 

The statute plainly provides that no candidate for office to be filled at any 
election can be a member of the board of deputy state supervisors of election. 
Any person acting as such member is ineligible to hold any office to which he may 
be elected at such election. 

Section 4967, supra, makes the provisions for the governing of general 
elections applicable to primary elections. The board of deputy state supervisora 
has the same duties to perform in reference to a primary election that it has to 
perform at a general election. The same reasons that should prevent a candidate 
at a general election from acting as a deputy supervisor at such election, apply tG 
primary elections and should prevent him from being both a candidate for nomin
ation and a deputy supervisor. 

It is my opinion that Section 4967, General Code, makes the provisions of 
Section 5092, General Code, applicable to primary elections and to candidates for 
nomination at such primary election. In any event it would be against public 
policy to permit a candidate for nomination at a primary election to canvass the 
returns; make an official count, and certify to his own nomination. 

A candidate for nomination at a primary election cannot legally act as deputy 
state supervisor at such election. If a candidate so serves his nomination at such 
primary election would be illegal and void. 

Respectfully, 
TnWTHY S. HoGAX. 

A ttome:y General. 
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259. 

ARTICLES OF IXCORPOR.\TIOX-TOLEDO BEXE\'OLEXT LOA:\ AS
ASSOCIATIOX-CORPORA TIOXS FOR PROFIT-LOAXS TO :\IDI
BERS \YITHOGT IXTEREST. 

A corporation fomzed to make loa11s to Jf embers without interest, though the 
ltf embers deri·ue 110 direct profit, 1zez•ertlzeless proc•ides a peczmiary be1zejit to its 
ltJ embers and is, therefa~·e, a corporation for profit. 

April 1, 1912. 

HoN. CHARLES H. GRAVES, Secretary of Stale, Columbus, Olzio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of :\Iarch 21, submit
ting to me the proposed articles of Incorporation of THE TOLEDO BEXEVO
LE~T LOAX ASSOCIATIOX, and requesting my opinion as to the legality of 
the same. 

\' The articles of incorporation in question disclose that the proposed associa
tion is incorporated not for profit for the following purpose: 

"The purpose for which said corporation is formed is to provide 
and maintain a fund with which to make loans to members without interest 
and to do all things incident and appertaining thereto that may be law
fully done in carrying out such purpose." 

These articles present a question somewhat different from any which you have 
heretofore referred to me. In this case the corporation itself evidently is not de
signed to engage in any profitable enterprise unless it should reap interest from an 
investment of its funds otherwise than in loans to its members. On the other 
hand, the members of the corporation are not to reap any direct profit, either 
vecuniary or otherwise. X evertheless, the object of the corporation is in the full 
sense of the word a pecuniary one, and it is intended for the pecuniary benefit of 
its members. The old adage that "A penny saved is two pence earned" may be 
perhaps applied to this question. '( 

While I have in a previous opinion advised you that the test of what con
stitutes a corporation for profit is the distribution of the increment of its funds 
among the members of the corporation by way of dividend or otherwise, I am 
disposed, in view of the question which has now arisen, to enlarge upon the former 
definition and to state that it should be broad enough to include all corporations the 
sole purpose of which is the direct or indirect pecuniary benefit of the members. 

:\Ieasured by this definition, the purpose for which The Toledo Benevolent 
Loan Association is sought to be formed is one for profit and the articles are, 
therefore, not in proper form and should not be accepted by you. 

Very truly yours, 
TIMOTHY S. HoGAN. 

Attorney General. 
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281. 

ARTICLES OF IXCORPORATIOX-\VILCOXTOX \VATER CO::\IPAXY
PURPOSE CLAUSE IXDEFIXITE. 

April 12, 1912. 

Hox. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of April l;th enclos
ing the proposed articles of incorporation of The ·wilcoxton \,Yater Company to 
be organized as a corporation not for profit for the following purpose: 

"acquiring, constructing, operating, maintaining and owning a water 
system; acquiring and holding real estate, rights of way, and all acces
sories and appliances, proper, necessary or incidental to carry out the 
purpose herein mentioned." 

You request my opinion as to the legality of these articles of incorporation. 
In addition to the foregoing purpose clause the corporation is to have a capital 
stock divided into shares. 

In accordance with previous opinion to you I beg to advise that you shoul::l 
not file or rec·ord these articles of incorporation, at least without full explanation 
of the real purpose of the incorporators. On the face of the articles the purpose 
of the company appears to be a business purpose in every sense of the word, and 
that being the case the corporation could not be organized except for profit. 

Very truly yours, 
TIMOTHY S. HOGAN. 

Attorney General. 

300. 

ARTICLES OF IXCORPORATIOX-CLEVELAXD FACE BRICK ASSOCIA
TIOX-CORPORATIOXS XOT FOR PROFIT-SIXGLE PURPOSE
PECUXIARY ADVAXTAGE-CO::\IBIXATIOXS IX RESTRAIXT OF 
TRADE. 

April 17, 1912. 

RoN. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio. 

DEAR SIR :-In accordance with the request in your favor of April 11th, I 
have considered .the legality of the purpose clause of the Articles of Incorporation 
of The Cleveland Face Brick Association, a proposed corporation not for profit. 
Said purpose clause is as follows: 

"Said corporation is formed for the purpose of educating the public 
in the uses of face brick; acquiring and disseminating reliable informa
tion in relation to the building trades, among its members and othet:s; 
to protect its members from unjust exactions and demands; to correct 
such abuses in the business as may be advisable; to promote uniformity 
in the customs and usages of the trade; to co-operate for mutual advant
age with architects, builders, and other associations or persons for the 
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purpose of increasing the use of face brick; for co-operation among its 
members and, by publicity and otherwise, advocating the use of face 
brick; and to promote the general welfare of the face brick business." 
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In my opinion the foregoing purpose, while variously stated, is in reality 
single, being the co-operation of persons engaged in the face brick business for 
the general uplift of that business; the purpose is legal; the idea of combination 
in restrain of trade, being, I think, sufficiently negated by the language used; the 
purpose is one which may lawfully be pursued by a corporation not for profit, as 
no direct pecuniary advantage to the members oi the association seems to be con
templated. In this connection I beg to advise that in my opinion the reaping of 
such incidental and indirect pecuniary ad\·antag-es as might accrue to the members 
of a corporation formed for the purpose of elevating and improving the condi
tions of a given business, trade or employment is not sufficient to characterize the 
corporation as one formed for profit. 

Very truly yours, 
TnroTHY S. HoGAX. 

Attorney General. 

316. 

CORPORATIOXs· XOT FOR PROFIT-\YILCOXTOX \YATER CO:\IPAXY 
PURPOSE OF ACCEPTIXG RIGHTS TO SPRIXG WATER FLOW TO 
SUPPLY PUBLIC AT COST-CHARITABLE TRUST. 

A corporation, found solely for the purpose of carr::;ing out a charitable trust, 
whose purpose clause expresses the object of accepting a doJlated right to certain 
spring water flows for the purpose of suppl}•ing water therefrom for public pur
poses at a charge not to exceed actual cxpeuses, is a corporation not for profit. 
The Articles of The Wilcoxton Water Compan::; may therefore, be filed by the 
Secretary of State. 

April 22, 1912. 

Hox. CHAS. H. GR.WES, Secretary of State, Columbus, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of April 18th, enclosing 
redrafted articles of incorporation of The \Vilcoxton \Yater Company, a proposed 
corporation not for profit, the purpose clause of which is as follows: 

"Third. The purpose for which said corporation is formed is to 
meet the conditions of a gift of Celestia E. \Yilcox of Twinsburg Town
ship, Summit County, Ohio, under date of October 4th, 1911, by the terms 
whereof it is provided that, upon the formation of a corporation with 
a subscribed capital of not less than $2,000.00, having for its purpose 
the supplying of water to the people in and about the center of said town
ship, said Celestia E. \Vilcox agrees to grant and convey to such corpor
ation a perpetual right in and to the water flowing from a larg-e spring 
issuing from certain of her lands in said township situate, upon the condi
tions following to-wit: 

"1. Sufficient water shall be left flowing from said spring to meet 
all requirements for watering farm ai1imals in pasture on said 70 acres 
of land. 
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"2. \\'ater shall be furnished to the dwelling houses now on said 
70 acre tract and on the 10 acre tract now owned by me on the west side 
of the highway opposite said 70 acre tract and the watering trough in· 
front thereof, in sufficient quantities for all domestic purposes, but not 
less than is now flowing at said places. 

"3. The water taken from said spring shall be delivered and kept 
continually available for use at the Public Square and School House lot 
at said Twinsburg Center. 

"4. As a condition precedent to the making of said grant and 
conveyance, the Board of Trustees and the Board of Education of said 
Township shall, respectively, by resolution, agree to provide and furnish 
within one year from the date of said grant and conveyance, suitable 
drinking founts at said locations. 

"5. So much of the water as is not required for the purposes afore~ 
said may be used by the people living in and about said Center, upon such 
terms and conditions and subject to such rules, regulations and restric
tions as may be fixed and imposed by said \\' ater Company. 

"6. Said grant and conveyance shall carry with it the right to said 
\\'ater Company at any time to enter upon so much of said 70 acre tract 
as may be necessary to properly improve, safeguard and protect said 
spring, and to build and construct suitable reservoirs and housings, to lay 
and maintain water pipe lines from said spring to the said highway and 
to do all things incident t~ereto-provided that in the laying of such 
pipe lines, the same shall be placed at such depth as will not interfere 
with cultivation of the land. 

"7. Said grant and conveyance shall also contain a provision that 
upon the incorporation of the territory in and about said center into a 
village, such village shall at any time have the right to acquire, take over 
and enjoy all the rights in said spring passing under said grant and all 
property of said \Vater Company, upon paying to such \Vater Company 
a sum equal to the value of all the property and improvements then 
owned by said \Vater Company, exclusive of the rights in said spring, 
and an agreement on the part of said village to furnish water to all 
persons then receiving water from said \Vater Company at the same 
rentals as will be charged by such village generally for like senices. 

"~\nd for the purpose of c!oing only such things as are necessary or 
incidental to meet and carry out the purposes of said gift, with power to 
make regulations for the gO\·ernment of said corporation, and to make 
and enforce terms, rules and conditions for the use of said water,
said terms, rules and conditions to be such as to enable said corporation 
to be self~sustaining, to make repayment to its stockholders of its paid 
up capital and the payment of any indebtedness incurred by it,-but the 
utilities of said corporation shall not be operated for profit, nor shall any 
officer, director or stockholder at any time receive any compensation or 
profit from said corporation, or from the operation of said utilities." 

As may be inferred from some of the foregoing provisions, the corporation 
is to have a capital stock, as further evidenced by the following clause of the pro
posed articles : 

"The capital stock of said corporation shall be Five Thousand 
Dollars ($5,000.00), divided into fifty (50) ·shares of One Hundred Dol~ 
Iars ($100.00) each." 
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Y ott request my opinion as to your duty to file and record these proposed 
articles. 

It appears from the recitals of the purpose clause, as a hove quoted, that the 
sole purpo~e of the formation of this corporation is to carry into effect a gift, in 
the nature of a public grant or easement, in and to the water flowing from a cer
tain spring on private property. Such wakr is to be supplied by the propo~ed 
corporation, first, to occupants of certain designated dwelling houses without charge; 
second, to the public square and school house lot at a certain community center; 
and third, to the people li,·ing in and about the center. The right to charge for 
the furnishing of water is limited to the individuals of this last named class. It 
is also expressly stipulated that the company shall make no greater charge than 
may be sufficient to reimburse its capital account and make it self-sustaining; ancl 
it may be at least broadly inferred from the articles that the purpose of the in
corporators is simply to pro,·ide an organization for the development of the water 
rights for the benefit of the community until such time as the community may 
become incorporated as a village, at which time the property of the company is to 
be sold to the village and the compa'i-!y wound up. 

These articles present a question of some technical difficulty. It is apparent 
that the incorporators do not desire to engage generally in the business of a water 
works company; the numerous restrictions upon the activities of the company 
are such as clearly to negative such an idea. Furthermore, the manifest object of 
the incorporators is to carry into effect a gift which is in no sense a private one, 
but rather a public one. In a broad sense at least, therefore, if not indeed in an 
exact sense, this corporation is formed for the purpose of carrying into effect a 
charitable trust; that being the case the mere fact that, in order to provide for 
the expense of its operation, it is authorized to promulgate rules and, presumably, 
to make and collect charges for services rendered, and the mere fact also that it 
has a capital stock and "reserves the right to reimburse those who have invested in 
it for their outlay therein, are both alike immaterial. The broad and controlling 
purpose of the incorporators determines the propriety of its formation as a corpo
ration not for profit. 

Because, then, the corporation is to be formed for the purpose of carrying 
into effect a charitable trust, and acting as the trustee thereof, I am of the opm1on 
that it may be regarded as a corporation not for profit, and that the articles 
tendered you may be accepted and filed by you. 

378. 

Very truly yours, 
TniOTHY S. HoG.\X. 

;lttomes General. 

ELECTIOX OX BOXD ISSGE FOR PARK DIPROVE:\IEXTS-F.\ILGRE 
TO PUBLISH XOTICE-DlJTY OF BOAIW OF DEPUTY STATE 
SUPERVISORS OF ELECTIO:XS. 

TV/zen notice of election 011 bo11d issue for park improveemnts has not bee11 
made, the questio11 of the effect of _the omissio11 is one with which the Board of 
Electio;zs has ;zo co;zcer;z a;zd said board cai!IIOt refuse to proceed with the e/ectio;z, 
after it has receh:ed the certificate of tlze usolutioil from the cowzcil. 

:\lay 18, 1912. 
Hox. C. H. GR.\\'ES, Seaefa;·y of State, Columbus, 0/zio. 

DE.\R SIR:-.\t your request I have considered a question submitted by the 
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Board of Deputy State Supervisors of Elections of Springfield, Ohio, under date 
of :\lay 15, 1912, wherein it is stated: 

"The city of Springfield is to vote on Tuesday next, on the issuing 
of bonds for park improvements. The resolution passed by council cover
ing the same was duly certified to this board, who, in turn, complied with 
the requirements of law, advertised for bids on ballots, etc., and have 
made all arrangements to have the question submitted at the primary 
election to be held Tuesday, :\lay 21, 1912. It now transpires that the 
provision relating to the publishing of a notice of same intention for four 
consecuti\·e weeks, in two newspapers, has not been complied with. What 
action shall this board (Board of Elections) take; shall they submit or 
refuse to submit the question to a vote under the aforesaid circum
stances?" 

\Vithout quoting the various statutes that might bear upon the subject, suffice 
it to say in all of the laws in reference to bond issues, submitted to a vote of the 
people, the usual provision of the particular law requires that the body authorized 
to make the bond issue shall cause a resolution to be duly ceritfied to the Board 
of Deputy State Supervisors of Elections, and thereupon it becomes the duty of the 
said board to prepare the necessary supplies for the election on said bond issue. 
This certificate is the authority to the Board of Elections for its action, and no 
duty devolves upon the board to investigate and determine whether or not all of 
the necessary regular steps leading up to the election have been complied with. 

I am of the opinion, therefore, that a board of elections, under the state of 
facts set forth above, has no power to refuse to submit the question to a vote, 
but that it is its duty to have prepared the necessary ballots and other supplies 
for the conduct of the election. The question of whether or not some prior neces
sary step has been taken is one with which the election board has no concern. 

391. 

Very truly yours, 
TB!OTHY s. HOGA~ 

Allonzey Ge1zeral. 

CORPORATIOXS-ARTICLES OF IXCORPORATIOX OF LIBBY, :\TcXEILL 
AND LIBBY, A FOREIGX CORPORA TIOX-\V AIVERS OF PRO· 
VISIOXS COXTRARY TO OHIO LAW. 

A foreign corporation licensed to perform certain acts which are not penni:;
sible in Ohio, must waive such privileges before it will be permitted to do business 
in Ohio. 

Without such waiver, therefore, Articles of hzcorporation of a foreign corpor
ation which authorize ownership of stocll in other companies, a1zd severalty of pur
pose coutrary to the laws of Ohio, may uot be filed uutil these Provisions are 
waived. 

:\lay 25, 1912. 

Hox. CHAS. H. GRAVES, Secretary of State, Columbus, Olzio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of :\lay 6th, which is 
as follows: 

"I am in receipt of a sworn copy of the articles of incorporation 
of Libby, :\leX eill & Libby, a foreign corporation organized and exist-
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ing under the Jaws of the state of \\"est Virginia, together with the state
ment of said corporation under Section 179 et seq G. C. Two paragraphs 
of the purpose clause of said corporation are as follows: 

"'Par. 6. To purchase or otherwise acquire, hold, sell, assign, 
transfer, mortgage, pledge or otherwise dispose of shares of the capital 
stock, bonds, debentures or other evidences of indebtedness of any other 
corporation or corporations and while owning the same to exercise all 
the rights and privileges of ownership, including the right to vote 
thereon. 

" 'Par. 7. To carry on any other business whatsoever which the 
corporation may deem proper or convenient to be carried on in connection 
with any of the foregoing purposes, or calculated directly or indirectly, 
to promote the interests of the corporation or to enhance the value of 
its property; and to acquire, own, lease, operate and dispose of any and 
all property, real and personal, necessary or conYenient for the further
ance thereof.' 

"Is it lawful for me as Secretary of State to file such sworn copy 
of charter and such statement and issue the certificate authorized by 
Section 178 et seq. G. C.?" 

Section 178, General Code, provides 111 part as follows: 

"Before a foreign corporation for profit transacts b11'iiness in this 
state, it shall procure from the secretary of state a certificate that it 
has complied with the requirements of law to authorize it to do business 
in this state, and that the business of such corporation to be transacted 
iri this state, is. such as may Le lawfully carried on by a corporation, 
organized under the Jaws of this state for such or similar business, or if 
more than one kind of business, Ly two ur mure cur[Jorations :it.' incor
porated for such kinds of business exclusively." 
Section 179 provides as follows: 

"Before granting such certificate, the secretary of state shall require 
such foreign corporation to file in his office a sworn copy of its charter or 
certificate of incorporation, and a statement under its corporate seal set
ting forth the following: The amount of capital stock of the corpora
tion, the business in which it is engaged or in which it proposes to en
gage within this state; the proposed location of its principal place of 
business within this state; and the name of a person designated as pro
vided by law, upon whom process against the corporation may be served 
within this state. The person so designated must have an office or place 
of business at the proposed location .of the principal place of business 
of the corporation." 
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I am of the opinion that under Section 178 of the General Code a foreign 
corporation applying for certificate of admission may waive or relinquish any 
corporate franchise which it may possess under the laws of its parent state, which 
could not lawfully be exercised in Ohio. That is to say, a corporation having, 
under its charter, powers not recognized as lawful by the laws of Ohio, may state 
that it does not propose to exercise such powers in this state and may be licensed 
to exercise its remaining powers only. 
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In my opinion the corporation in question may not lawfully be licensed to 
transact business in Ohio without waiving, in the manner already suggested, its 
power to exercise full ownership of the stock of other corporations. You are 
aware of the well settled rule in this jurisdiction, to the effect that a corporation 
may not be organized for the principal purpose of owning the stock of other 
corporations and may not own such stock in the exercise of the powers incidental 
to another lawful purpose, excepting to the extent that it may acquire and hold 
the stock of other kindred but not competing corporations. I have already dis
cussed the decisions and statutes establishing these principles, in other opinions 
addressed to your department. 

Paragraph 7 of the articles of incorporation above quoted should either be 
waived by the applicant company or the statement should be made that no business 
will be carried on in Ohio and no right of ownership exercised thereunder, in
consistent with the laws of Ohio. 

Section 178 of the General Code, as abQve quoted, authorizes foreign corp
orations to be admitted to do any business which might lawfully be done by more 
than one corporation organized under laws of Ohio. The effect of this provision 
is to reverse, as to foreign corporations, the rule of singleness of purpose which 
is imposed upon domestic corporations under Section 8636, General Code, as con
strued in State ex rei vs. Taylor, 55 0. S. 67. The mere fact, therefore, that para
graph 7 is general and authorizes the doing of any and all kinds of business 
deemed proper and convenient in connection with its other purposes, by its man
agers, would not render the whole of paragraph 7 objectionable if the same were 
qualified as above stated; if no such qualifying statement were made in the appli
cation, however, the same should be refused by you. 

Very truly yours, 
TrMoTHY S. HoGAN. 

Attorney General. 

395. 

FOREIGN CORPORATION-ARTICLES OF INCORPORATION OF KATAR
NO CO:M:P ANY-OWNERSHIP OF STOCK OF OTHER CO:}.fP ANTES 
-WAIVER 

A foreign corporation whose articles of incorporation include the right to 
own stock in other kindred and non-competing companies, cannot do business in 
Ohio without a waiver of this prov--ision. 

).1ay 25, 1912. 

HoN. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio. 

DEAR SIR :-Answering your letter of ).lay 13th, submitting the application 
of the Katarno Company, a corporation of the State of New York, for a license 
to do business in Ohio, and calling my attention to certain paragraphs of the Articles 
of Incorporation of said company, found on pages two and three thereof, I beg 
to state that in my opinion you should not issue the certificate for which supplica
tion is made unless the corporation disclaims and waives the exercise of the 
powers therein referred to, in the State of Ohio. Said paragraphs are as follows: 

"To acquire by subscription, purchase or otherwise, hold, deal in and 
with, lease, grant, exchange, sell, pledge, mortgage, hypothecate or other
,,·ise dispose of or turn to account the property, good will, stock, bonds 
or other obligations or evidences of indebtedness of any other corporation 
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or association, domestic or foreign, and to issue in exchange therefor 
\he property, good will, stock, bonds or other obligations or evidences of 
indebtedness of this corporation. 

"To aid in any manner any corporation or association of which any 
stock, bonds, securities, or other evidence of indebtedness are held by 
the corporation; and to do any acts or things designed to protect, pre
serve, improve or enhance the value of any such stock, bonds, securities 
or other evidences of indebtedness." 
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Under the settled common law of Ohio the power of one corporation to acquire 
and own, on its own behalf, the shares of stock of other corporations is limited to 
those of kindred but not comreting companies. I need not cite to you the decisions 
of our supreme court and the statutory provisions which establish this well under
stood rule. The powers enumerated in the above quoted paragraph are not ob
jectionable, however, excepting in so far as they relate to the acquisition and con
trol of the stock of-other corporations. 

I herewith return papers submitted to me. 
Very truly yours, 

Tn!OTHY S. HoGAX. 
At~omey Ge11eral. 

4Dl. 

LICEXSE OF LOAX BUSIXESS-LOAXIXG OX SALARIES AXD LOAX
IXG OX CHATTELS ARE DISTIXCT BUSIXESSES. 

The business of loa11i11g Oil salaries, a11d oj loa11ilzg 011 chattels, are treated 
disjunctively in the relati·ve statutes a11d it is evide11tly the ilzte11t that a separate 
license be required for each busilzess. 

~fay 31, 1912. 

Ho"'. CHARLES H. GRAVES, Secretar:y of State, Columbus, Ohio. 

DEAR SIR :-I beg to acknowledge the receipt of your letter of ~fay 8th, re
questing my opinion upon the following question: 

":\lay the Secretary of State issue a single license authorizing an ap
plicant to engage in the 'business of making loans upon chattels or per
sonal property' and 'of purchasing or making loans upon salaries or wage 
earnings,' or if a person wishing to engage in both of such kinds of busi
ness would it be necessary for him to procure two separate licenses?" 

designated as Sections 6346-1 and 6346-7, inclusive: 
I quote the following sections of the Act of June 7, 1911, 102 0. L. 469, thereiil 

"Section 6346-1. Xo person, firm or corporation except banks and 
building and loan associations shall engage or continue in the business 
of making loans upon chattels or personal property of any kind whatso
ever or of purchasing or making loans upon salaries or wage earnings 
without first having obtained a license so to do from the secretary of 
state. •:• '' * * 

Section 6346-2. Application for license to conduct such business must 
be made in writing to the secretary of state and shall contain the full 
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names and addresses of applicants, if natural person, and in case of firms 
or incorporated ·companies, the full names and addresses of the officers 
and directors thereof and under law or laws incorporated, the kind of 
business which is to be conducted, whether chattel mortgage or salary 
loan; the place where such business is to be conducted and such other in
formation as the secretary of state may require. The fee to be charged 
for said license shall be ten dollars per annum and such amount must 
accompany the application. Each license granted shall date from the first 
of the month in which it is issued and shall be granted for the period 
of one year, subject to revocation, as provided in this act, and such 
license shall be kept conspicuously displayed in the place of business of 
the licer:se." 

I find nothing in the remauung sections of the act in any way negativing 
the inference which I have drawn from the above quoted provisions. 

In my opinion the legislative intention embodied in the act from which quo
tation has been made is that separate licenses shall be issued for the business of 
making chattel loans, and for that of making salary or wage loans. The language 
relating to the two classes of business is phrased disjuntively wherever it is used 
in the act, and it clearly appears from Section 2, above quoted, that the license in 
question covers only one kind of business; otherwise, the words "or both" would 
have been inserted therein after the phrase "the kind of business which is to be 
conducted whether chattel mortgage or salary loan." 

Very truly yours, 
TIMOTHY S. HoGAN. 

Attomey General. 

403. 

CORPORATIOX WHOSE ARTICLES OR CERTIFICATE OF AUTHORITY 
HAVE BEEX CA:\CELLED, STILL "EXISTS" FOR TWO YEARS
NEW CORPORATIO~ CA~~OT HAVE SI::vi.ILAR ~A~1E. 

Under Section 5511, General Code, a corporation wlzos< articles of incor
poration or certificate of authorit:,• have been cancelled by the Secretary of State 
for non-payment of fees or failure to report, still has two years within which it 
may be reinstated and pending such time, such corporatio11 must be deemed to be 
existing within the i11tendmcnt of Section 8628, General Code, prohibiting the filing 
of Articles of hzcorporation whose name is similar to that of an existing corpora
tion. 

).lay 31, 1912. 

HaN. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio. 

DEAR Sm :-I beg to acknowledge receipt of your letter of ).lay 6th, requesting 
my opinion upon the following question: 

"In view of the provisions of Section 5511, General Code, found 
on page 252, Volume 102, Ohio Laws, should the secretary of state file 
articles of incorporation wherein the name of the proposed corporation 
is that of one of the corporations whose articles of incrporation or cer-
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ti'i.cate of authority has been cancelled by the secretary of state, according 
to the provisions of said Section 5509, General Code, before the expira~ 
tior. of two years after such cancellation?" 

The followinJ provisions of the General Code are involved in your query: 

"Section 8628. The secretary of state shall not file or record any 
articles of incorporation wherein the corporate name is likely to mislead 
the public as to the nature or purpose of the business its charter 
authorizes, nor if such name is that of an existing corporation, or so 
similar thereto as to be likely to mislead the public, unless the written 
consent of the existing corporation, signed by its president and secretary, 
be filed with such articles. 

,;g 

Section 5509, being Section 120 in the Act of June 2, 1911, 102 0. L. 251, pro~ 
vides: 

"corporation * * * * * * fails or neglects to make any such report 
or return or to pay any such tax or fee for ninety days after the time 
prescribed in this act for making such report or return or for paying such 
tax or fee, the commission shall certify such fact to the secretary. The 
secretary of state shall thereupon cancel the articles of incorporation of 
any such corporation which is organized under the laws of this state 
* * '' * or cancel the certificate of authority of any such foreign corpora~ 
tion to do business in this state * '' * *. Thereupon all tlze powers, 
pri1.:ileges and franchises conferred upo11 suclz corporations, by such 
articles of incorporation or by such certificate of authority shall cease 
and determine. The secretary of state shall immediately notify such do
mestic or foreign corporation of the action taken by him." 

Section 5511, being Seo.:tion 122 of the same act, provides: 

"Any corporation whose articles of incorporation or certificate of 
authority * * * has been cancelled by the secretary' of state * * * upon the 
filing within two years after such cancellation, with the secretary of state, 
of a certificate from the commission that it has complied with all the 
requirements of this act and paid all taxes, fees or penalties clue from it, 
and upon the payment to the secretary of state of an additional penalty 
of one hundred dollars, shall be entitled again to exercise its rights, 
privileges and fanchises in this state, and the secretary of state shall can
cel the entry made by him under the provisions of section one hundred 
and twenty of this act, and shall issue his certificate entitling such corpor
ation to exercise its rights, privileges and franchises." 

There are no other statutes relating to the subject matter in question. There 
is no provision requiring the modification of any of the provisions of the articles 
of incorporation of a company whose corporate authority has been revoked, upon 
the requalification of such corporation, under Section 5511 supra. That is to say, 
it is not provided that if within the two years another corporation acquires the 
use of the name of the moribund corporation, the latter, upon its resurrection, so 
to speak, must amend its articles of incorporation so as to change its name. 

The act of 1911, then, lags definite provisions which might shed light upon 
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the question. Section 8628, naturally enough, is equally silent, that secti01~ having 
been enacted at a time when the proceeding outlined in Section 5509 and 5511 was 
unknown. 

It is obvious, therefore, that the answer to your question must be furnished 
by implication. Section 8628 preserves the right of "an existing corporation" to 
its corporate name. Primarily, of course, a corporation does not "exist" when it 
has no right to exercise any corporate privileges, franchises and powers. This 
is the situation apparently with respect to a corporation whose articles of incorp
oration have been cancelled under Section 5509, which said section expressly pro
vides that "thereupon the powers, privileges and franchises conferred upon such 
corporation * * * shall cease and determine." 

I am of the opinion, however, that the statutory provision last above quoted 
is not strictly accurate. It is not true that all the privileges conferred upon a 
corporation by its articles of incorporation are taken away when they are can
celled under Section 5509; there still remains the privilege of recreating the cor
poration under Section 5511. This is a corporate privilege to be exercised by th-2 
corporation as such, and not by individuals, as is clear from an examination of 
Section 5511. Manifestly, then, if this privilege exists, and if it is to be exercised 
by the corporation as such, the corporation must continue to exist; if this be not 
the case the words of Section 5511 have no meaning; that section expressly pro
vides that the corporation may file the certificate and receive from the secretary 
of state his certificate entitling it to exercise its rights, privileges and franchises. 

From all the foregoing, then, I think it is apparent that a corporation whose 
articles of incorporation have been cancelled under Section 5509 by the secretary 
of state continues in existence, but, so to speak, in a state of suspended animation. 

The only remaining question is as to whether the existence of the corporation, 
under these circumstances, is such an existence as is contemplated in Section 8628. 
l am of the opinion that it is. The last named section is primarily intended for 
the protection of the public, although the. provision respecting the securing of the 
consent of the officers of the existing corporation to the use of its name by a 
proposed corporation shows that the purpose of the section embraces also the 
protection of the rights of the existing corporation. It is from the standpoint of 
the public interest, therefore, that I think the solution of this question ought to 
be worked out. 

I have already adverted to the fact that there is no method provided for a 
compulsory change of name on the part of a reviving corporation in case its name 
has been assumed by another corporation, formed within the two year period re
ferred to in Section 5511. I do not think that such a provision can be implied; 
the statute being silent, I am of the opinion that the secretary of state could not 
require" a dormant corporation, upon restoration to its full privileges, to select 
another name for that reason. That being the case, if after the cancellation 
of its articles by the secretary of state, under Section 5509, the name of an existing 
corporation is chosen by the promoters of a new corporation, and articles of in
corporation are issued to them by the secretary of state, authorizing the use of 
such name, and if, further, upon the filing of the certificate prescribed by Section 
5511 by the original corporation, and the payment of the penalty therein provided 
for, it wouid be the duty of the secretary of state to issue a certificate entitling 
the original corporation to the exercise of all its rights, privileges and franchises, 
including the right to the name it formerly had, then, and in that event, the very 
evil aimed at by Section 8628 would come into existence. There would then be two 
corporations having the same name, and the public injury which might, and doubt
Jess would, result would be just as great as in the case of the formation of a new 
corporation having the name of a corporation existiyg in the full sense of the word. 
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For the reawns abO\·e set forth, then, I am of the opinion that until the two 
years, referred. to in Section 5511, General Code, have expired, the corporation 
whose articles of incorporation have been cancelled by the secretary of state, under 
Section 5509, continues to be an "existing corporation" within the meaning of 
Section 862R, General Code, and that the secretary of state is without power to 
file or record the articles of incorporation of another corporation having the same 
name. 

Yery truly yours, 
TnroTHY S. HoG.\X. 

A ttorlleJ' Ge11eral. 

405. 

CORPORATIOXS ORGAXIZED FOR EXTERTAIX~IEXT, RECREATIOX 
AXD SOCIAL BETTER~IEXT OF ITS :\tDIBERS-ARTICLES OF IX
CORPORATIOX-"~ICTUAL CORPORA TIOXS"-"BEXEVOLEXT AXD 
CIIARTIABLE PURPOSES." 

A corporation orga11i:::ed for tlze "el!lertainmellt, recreatio11 a11d social better-· 
mellt of its members: a11d all others" is not a corporation orga1zi:::ed strictly for 
bellevolimt a~zd clzartitable purposes, within the meallillg of paragraph 4, Section 
176, General Code, providiug for a fee of $25 for mutual corporatiolls so organized. 

!Hasmuch as fllsurance compa11ies cannot constitute "bel!e'uolellt a11d charitabz., 
wterprises" as the term is gellerally used in the statutes, it is therefore not clear 
that all mutual corporatio11s must be flzsura11ce corporations. 

A corporatio11, however, formed for the purpose of the entertailllllent, recrea
tion, and social betterment of its members alone, is for no better reason, a mutual 
corporatio11 thai! is a corporation formed for the financial betterment of its mem
bi'rs alo11e wherein the members do 11ot bear the losses. Such a corporation, there
fore, must be deemed "uot orga11i:::ed for profit and not mutual in its character" 
and the fee chargeable therefor!', is ~2.00 iu accordance with paragraph 5, Secti01~ 

176, General Code. 
~Iay 31, 1912. 

Hox. CHARLES H. GR.WES, Secretary of State, Columbus, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of :\lay 8th in which 
you request my opinion upon the following questions: 

"The purpose clause of the Articles of Incorporation of a corpora
tion not for profit is as follows: 

¢ ':' '''"Said corporation is formed for the purpose of 'the entertain 
ment, recreation and social betterment of its members and all others, in 
providing club rooms, camping locations, and all the necessary accoutre
ments and furnishings of the same, which would tend to the entertain
ment, amusement, recreation and social betterments of its said members 
and others.' 

"I would he pleased to ha1·e your opinion as to what the lawful 
fee is for filing .\rticles of Incorporation with the purpose clause so 
written." 

Paragraph 4 of Section 176 of the General Code prO\·idcs that the fee for 
filing .\rticles of Incorporation of "a mutual corporation not organized strictly 
for benevolent or charitable purposes" shall he $25.00. 
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The purpose clause which you quote to me shows that the corporation is 
organized partly for benevolent and charitable purposes. It is noi:, however, or
ganized strictly for such purposes. So long as its capital and funds are devoted 
in part to the entertainment, recreation and social betterment of members, it is 
not organized "strictly" for benevolent or charitable purposes. 

Paragraph 5 of the same section above quoted provides that the fee for filing 
the articles of incorporation of "corporations not organized for profit, and not 
mutual in their character" shall be $2.00. The question which arises, then, is as to 
whether this corporation, measured by its purpose clause, as above quoted, is "a 
mutual corporation." 

Although the words and phrases above referred to have been in the statute 
ever since its original enactment, and although, also, they must have been given 
a practical interpretation by your department from time to time, I confess that the 
distinctions which they imply seem to me to be somewhat difficult to grasp from 
the purely legal standpoint. 

Permit me, in this connection, to point out certain inferences which naturally 
arise from the language employed in the statute. Paragraph 4 of Section 176 
is in full as follows: 

"4. For filing articles of incorporation of a mutual life insurance 
cor-poration having no capital stock, or of other mutual corporations not 
organized strictly for benevolent or charitable purposes and having no 
capital stock, twenty-five dollors, except as hereinafter provided." 

From this peculiar language but two conclusions logically follow: 1. X ot all 
mutual corporations are life insurance corporations. 2. Some mutual corporations 
are corporations organized wlely for benevolent or charitable purposes. 

In the same connection I beg leave to point out an inference which does not 
arise from this language: Some mutual corporations are not insurance corpora
tions. That i~ to say, at first blush it would appear from the language employed in 
paragraph 4 that the general assembly had in mind the existence of mutual cor
porations other than insurance corporations. Such is not necessarily the case. It is 
inferable that the legislature had in mind other mutual companies other than mutual 
life insurance companies, but not that the reference is to other mutual companie> 
than any kind of insurance companies. 

A contrary inference, however, arises from the second primary inferenc~ 

above referred to. That is to say, if some mutual companies are companies or
ganized strictly for bene\·olent or charitable purposes, then some mutual corpora
tions are not insurance corporations, unless we assume that the legislature did not 
use the words "benevolent and charitable" in the exact sense in which they are 
used in taxation statutes, for example. That is to say, the doing of an insurance 
business is not a benevolent or charitable enterprise in the strict sense of the words. 
Of course, there is a large class of societies, such as fraternal beneficiary societies, 
and the insurance branches of fraternal orders, the purposes of which are commonly 
referred to as benevolent and charitable. :Most of these societies are conducted 
upon what is technically known in insurance law as "the mutual plan" yet, the 
"benevolent" and the "charitable" features which such societies promote are con
fined to a field so restricted as not to come within the definition of the wor•i 
"charity" as formulated in the principles of equity, or in the laws relating to 
exemption from taxation. 

I fear that further analysis of these statutes but tends to confusion. There
fore I do not dwell upon the significance of the phrase "except as hereinafter 
provided" as used in paragraph 4, but turn at once to a simple analysis of para
graph 5 of Section 176, which, in full, is as follows: 
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··For filing articles of incorporation formed for reli~ious, hene\"0-
lent or literary purposes; or of corporations not organized for profit and 
not mutual in their character, or of religious or secret societies: or 
societies or associations composed exclusively of any class of mechanics, 
express, telegraph, railroad or other employes, and formed exclusively 
for the mutual protection and relief of members thereof and their 
families, two dollars." 
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From this paragraph it logically follows that there are corporations not for 
prolit which are not mutual in their character, other than those formed for re
ligious, benevolent or literary purposes, or religious or secret societies, or mutual 
aid societies composed of employes of certain establishments. In view of the fore
going anaylsis, the problem of the practical application of the two paragraphs of 
Section 176, above quoted, consists of an effort to identify and point out the char· 
acteristics of two classes which are evidently different and distinct in the minds 
of the legislature, namely: 

1. ::\Iutual corporations other than life insurance corporations, not organized 
strictly for benevolent and charitable purposes, and having no capital stock. 

2. Corporations not for profit and not mutual in their character, other than 
those otherwise referred to in paragraph 5, supra. 

I have searched diligently in the lexicons and in the law books for a definition 
of the term ''mutual corporations." I have found no such definition, except in the 
Law of Insurance. The ordinary meaning of the term "mutual" imports reciprocal 
acts, conduct or promises as among two or more persons. Thus, in the law of 
contracts, those promises or obligations arc '"mutual" which, being made as be
tween two parties, constitute each a consideration for the other. In this sense 
every corporation, whether having- a capital stock or not, is "mutual." The con
sideration upon which one subscribes for the capital stock of a business corpora
tion is the like subscription made by others to the same enterprise. It will not do, 
therefore, to apply this broad definition to the word "mutual' as used in connection 
with the word '"corporation" in the section above quoted. 

A secondary meaning given by lexicographers to the word "mutual" and by 
them described as an improper use of the term, is defined as follows: 

"Possessed, experienced or done by two or more persons or things 
at the same time; common; joint; as, mutual happiness; a mutual effort. 
(\\" ebster's International Dictionary.)" 

This definition cannot be accepted here. In the first place I am unable to 
find that it has ever been accepted in law. In the second place it is a term which 
like the same word in the other sense just discussed, might be indiscriminately ap
plied to all corporations. 

I think it is perfectly apparent that the word "mutual" as used in these 
statutes, refers to a class of corporation less extensive than the whole. Therefore 
it will not do to say that the legislature had in mind any corporation in which the 
-capital of the different members or stockholders is to be contributed to the end 
that all may share in the benefit derived from its use, for that is characteristic of 
all corporations. Therefore, if a corporation be formed for the purpose of the 
entertainment, recreation and social betterment of its members alone, it does not 
follow that it is for that reason a mutual corporation, anymore than a business 
corporation, formed for the purpose of the financial betterment of its stockholders 
would be a mutual corporation. 

The legislature must be presumed to have used the phrase under discussion 



54 SECRETARY OF STATE 

in some accurate and definable sense. It will not be supposed that the General 
Assembly used terms losely, or employed words in a fee section like Section 176, 
not capable of definition from examination of other sections enacted by it. I be· 
lieve, therefore, that, in search of a definition for the phrase "mutual corporation'' 
we ought to turn first to other sections of the General Code. 

Section 8666 of the General Code provides as follows: 

"The trustees of a corporation created for a purpose other than 
profit, shall be personally liable for all debts of t'he corporation by them 
contracted." 

This section alone is conclusive of the question which you ask. An ordinary 
corporation not for profit lacks one essential element of mutuality. Its members 
are not mutually liable for its debts. These, by statute, are cast upon its trustees, 
although the benefits which the corporation aims to secure are to be shared in 
common by all the members, whether they are trustees or not, yet the detriment 
which may ensue is not to be so shared. Therefore, an ordinary corporation not 
for profit is not a corporation "mutual" in character. 

Section 9593 of the General Code provides as follows: 

"Any number of persons of lawful age, not less than ten in number, 
residents of this state, or an adjoining state and owing insurable property 
in this state, may associate themselves together for the purpose of insur
ing each other against loss by fire and lightning, cyclones, tornadoes or 
wind storms, hail storms and explosions from gas, on property in this 
state, and also assess upon and collect from each other such sums of 
money, from time to time, as are necessary to pay losses which occur 
by fire and lightning, cyclones, tornadoes, wind storms, hail storms and 
explosions from gas to any member of such association. The assess
ment and collection of such sums of money shall be regulated by the 
constitution and by-laws of the association." 

Here is a corporation other than a mutual life insurance corporation, which 
is strictly "mutual in character." X ot only are the profits which may be reaped, 
and the benefits arising under the contracts entered into by the corporation, to be 
apportioned among the members, but the losses and the expenses are to be likewise 
so apportioned. The mutuality is complete. 

Section 9608 of the General Code provides as follows: 

"Any number of persons of lawful age, residents of this state, not 
less than five, may associate themselves together for the purpose of be
coming a body corporate, and insure themselves, and any person becoming 
a member of such corporation, in accordance with the rules and regula
tions thereof, against loss from death of domestic animals, and assess 
upon and collect from each other, such sums of money, from time to 
time, as are necessary to p~y losses which occur from the death of such 
animals to any member of the corporation, and incidental expenses. The 
assessments and collections of such sums of money shall be regulated by 
the constitutiOn and by-laws of the corporation." 

This section affords another perfect example of a "mutual corporation" other 
than a life insurance corporation. 

I have pointed out what seems to me sufficient reasons for denying that any 
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corporation, the expenses of operating which are not legally chargeable against 
the members, is a corporation "mutual in character" within the meaning .of para
graphs 4 and 5 above quoted. I have also pointed out at least two instances or 
illustrations of corporations which are mutual in character and are not otherwise 
provided for in paragraphs 4 and 5. In view of the difficulty of the question, I 
hesitate to embark upon the formulation of the exact definition of these mooted 
terms. I am clearly of the opinion, however, that the corporation the purpose 
clause of which you quote in your letter is not a corporation "mutual in character," 
within the meaning of paragraphs 4 and 5 of Section 176, General Code, and that 
the element of mutuality is not lacking because of the insertion of the words "and 
all others" and "others," but even with these words eliminated, the corporation 
would not be a "mutual corporation." 

I am, therefore, of the opinion that the fee for filing the Articles of In· 
corporation of a corporation having a purpose clause like that which you submit. 
and of all other simple corporations not for profit, the laws relating to which do 
not impose upon the members thereof mutual obligations, is $2.00, that prescribed 
by paragraph 5 of Section 176. 

427. 

Very truly yours, 
Tn!OTHY S. HoG.\X, 

Attonzes Ge11cral. 

CORPORATIOXS-l.JSE OF ~IISLE.\DIXG XA~IE-DETECTI\-E ORG.\X
IZATIOXS AS "POLICE" AXD '"SPECIAL POLICE"-DISCRETIOX OF 
SECRETARY OF STATE. 

Whether or 1101 the use of the zvord "police" or "special police," in the llallle 
of corpuratio11 orga11i::ed for detecti"vc work, under Sectio11s 10199 a11d 10200, Gm
eral Code would be likelJ• to mislead the public in coHtrave11tion to Section 862!:1, 
Ge11cral Code, is a question which rests tvith the discretion of the Secretary of 
State. 

June 11,1912. 

Hox. CHARLE:s H. GRAVES, Secretary of State, Colu111bus, Ohio. 

DL\R SIR :-I beg to acknowledge receipt of your communication of ~lay 2d, 
in which you submit the following question for my opinion: 

"This department is frequently in receipt of proposed articles of in
corporation containing a name in which the words 'Police' and 'Special 
Police' are used, the purpose of which is to engage in private and special 
police, etc. 

"In view of the fact that the word 'Police' might imply some con
nection with or power under the civil authorities, and in view of the 
further fact that Sections 10199 and 10200 of the General Code authorize 
the organization of corporate bodies for the detection and conviction of 
criminals, is it proper for the secretary of state to file and record articles 
of incorporation of the kind above mentioned, but which are not drawn 
under the authority of said Sections 10199 and 10200 of the General 
Code?" 

It will not be necessary to quote the two sections of the General Code to 
which you refer. Suffice it to say that the first section relates to the organization 
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of a corporation for the mutual protection of the property of its members from 
the depredations of horse thieves and other criminals; while the other section 
relates to the incorporation of a company for the purpose generally of apprehending 
and convicting persons accused of felonies or misdeameanors. The later section 
is the first of a series of sections which disclose that the purpose of the authority 
granted in it is to enable a group of persons to associate themseh·es together for 
the purpose of protecting each other against criminals, a purpose somewhat similar 
to that authorized in Section 10199 of the General Code. 

X either of these acts authorizes the incorporation of a business company to 
be conducted for the purpose of pecuniary profit; both a~thorize enterprises mutual 
in their character,-the main idea being that of community protection. 

It would not be misleading, therefore, in my judgment, (although for rea
sons which I shall hereafter state, I do 110t so hold as a matter of law) for a cor
poration, such as mentioned by you, to use the word "Police" as a part of its name. 

A more serious question arises as to the propriety of the use of the word 
''Police" or the phrase "Special Police," in view of the fact that in the proper 
sense these terms are applied only to those appointed by public authori.ty; that is 
to members of the executive branch of the government or its political subdivisions. 
It would seem that by reason of the use of the word "Police" as a part of the 
name of a corporation, unsuspecting parties might be deceived into the belief that 
operafives employed by the corporation really had powers and privileges as public 
officers. 

);' o statute expressly prohibits the use of the word or phrase in question in 
the name of a corporation formed for the lawful purpose of engaging in the 
watchman or detective business. The only provision of law, then, which in any 
way bears on the question is Section 8628 of the General Code, which provides 
as follows: 

"The secretary of state shall not file or record any articles of in
corporation wherein the corporate name is likely to mislead the public as 
to the nature or purpose of the business it charter authorizes, * * * ." 

As I have heretofore advised you, it is for the secretary of state in the exer
cise of the executive discretion given him, to reasonably and not arbitrarily deter
mine what corporate names are likely to mislead the public as to the nature or 
purpose of a business. If the secretary is of the opinion, upon careful considera
tion, that the public is likely to be misle~d by the use of the word "Police" as a 
part of the corporate name of a company organized for any lawful purpose into 
the belief that the company sustains some official relations to the civil authorities, 
or that it is created under one of the sections of the General Code cited by you, 
then it is his duty to refuse to file or record the articles of incorporation. Further 
than this I cannot, as a matter of law, advise you. 

Very truly yours, 
TIMOTHY S. HoGA:>, 

Attorney Ge11eral. 
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456. 

IXSGRAXCE CORPORATIOXS-ORGAXIZATIOX UXDER SPECIAL 
ST.\TCTES-PURPOSES OF PAY~IEXT OF FGXERAL EXPEXSES 
AXD OF SICK BEXEFITS-ARTICLES OF IXCORPORATIOX OF 
ERSTER RADAXTZ. 

Inasmuch as there are special statutory pror!isions go<•enzing tlze organi::ation 
of corporations for tlze specific purposes of pa:y;ing tlze funeral expenses of its 
members aud of pa:y;ing be11ejits to sick a11d deceased members, a corporation may 
not be organi::ed for these purposes, uuder tlze ge1zeral laws, within tlze meani11g 
('f Sectiuu 8623, General Code. 

June 23, 1912. 

Ho::-<. CHARL€5 H. GRAVES, Secretary of State, Columbus, 0/zio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of June 7th, as to 
the legality of the purpose clause of the proposed Article qf Incorporation of "THE 
ERSTER RADAXTZ," a proposed corporation not for profit, which said purpose 
clause is as follows: 

"The purpose for which said corporation is formed is to assist in 
paying the funeral expenses of its deceased members; and to pay weekly 
benefits to its members who may be sick or disabled." 

In State vs. The Pioneer Live Stock Company, 38 0. S., 347, it was held that 
the general language o£ Section 8623, to the effect that corporations may be formed 
under the general laws of the state for any purpose for which natural persons 
lawfully may associate themselves, is subject to the implied qualification that where 
express provision is made elsewhere in the statutes for the organization of cor
porations for specific purposes, such corporation may only be organized under 
such special ,latutes, and not under the general iaw. This is particularly true of 
corporations organized for the purpo;e of doing business which substantially 
amounts to insurance, and that is the point directly involved in the case cited. 

I am of the opinion that the above quoted purpose clause defines a business 
which substantially amounts to insurance, and by virtue of the principle just 
stated, as wdl as by virtue of the express provisions of Section 665 of the General 
Code, which is to the effect that no company shall engage either directly or in
directly in this state in the business of insurance, unless it is expressly authorized 
by the laws of this state, this corporation may not be granted the authority it 
seeks unless its articles comply with the provisions of the law relating to insuranc:! 
companies. 

Our statutes authorize the formation of the following kinds of insurance 
companies: 

1. Legal Reserve Life Insurance Companies (Sections 9339 et seq. of the 
General Code.) 

2. ~lutual Protective Life and Accident Companies (Sections 9427 et seq. 
of the General Code.) 

3. Fraternal Beneficiary Associations, (Sections 9462 et •,eq., General Code.) 
4. Health, Accident and Casualty Insurance Companies, (Sections 9510 et seq. 

of the General Code.) 
The articles of incorporation submitted to me attempt to authorize the do

ing of a Health Insurance Business on the mutual plan, and as such must conform 
to the statutes specifically authorizing the formation of such associations. 
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As to the clause which attempts to confer authority to assist 111 paying the 
funeral expenses of deceased members, this business also is specifically recognized 
as a kind of insurance by Section 666 of the General Code, which provides as fol 
lows: 

"::\o company, corporation or assoctat!On engaged in the business 
of providing for the payment of the funeral, burial or other expenses 
of deceased members, or certificate holders therein or engaged in the 
business of providing an:J' other ki11d of i11surance shall contract to pay 
or pay such insurance or its benefits or any part of either to any official 
undertaker or to any designated undertaker or undertaking concern or to 
any particular tradesman or business man, so as to deprive the repre
sentative or family of the deceased from, or in any way to control them 
in, procuring and purchasing such supplies and services in the open 
market with the advantages of competition, unless expressly authorized 
by the laws of this state and all laws regulating such insurance or ap
plicable thereto have been complied with." 

Formerly a special law found in 97 0. L., 61, therein designated as Section 
3631-a Revised Statutes, authorized the formation of associations for the exclusive 
purpose of providing for the payment of funeral expenses of members, but this act 
was itself repealed in 1908, so that now there is no authority whatever for the 
formation of corporations for the purpose of paying the funeral expenses of de
ceased members; on the contrary, the declared policy of the State, as evidenced 
by the history of this legislation, is against the formation of such corporations. 

· For the foregoing reasons I advise that you do not file or record the pro· 
posed articles of incorporation of the above named company. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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461. 

TAXES AXD TAXATIOX-CORPORATIOXS-\YILLIS FRAXCHISE T.\X 
LA\Y-"DOIXG BCSIXESS" IX OHIO-E.\ST~IAX KODAK CO~IPAXY 
-CODIFICATIOX OF STATUTES. 

Before the codification of the statutes, under Section 2 of tlze TVil/is La-u.•, a 
foreign corporation ·was not liable for the TVillis Franchise Tax in Ohio, unless 
it was "doing busiuess" in this state, and owning or using a part of it.f capital or 
plant in tlzis State, and unless furthermore it was also subject to Section 148c, 
Revised Statutes. 

Since the corporate activity of the Eastman Kodack Compan~,' in Ohio has 
been confined solely to the makilzg of sales to u•lzolesalers and retailers through 
agents and through correspondence, it was not "doing business" in Ohio, within 
the meaning of the statutes. Nor, furthermore; did it OWl! or use a part of its 
capital stock in Ohio, nor was it subject to compliance with Section 148c, Re·vised 
Statutes, a11d it is therefore, not liable for the Willis Tax. 

The mere fact that the .said corporation had volzwtaril;y complied with Sec
tion 148d, Revised Statutes, did not make it subject to 148c, R. S. through estoppel 
or otherwise, for the reaso11 that liability to 148d did not necessaril:y imply liability 
to Section 148c, General Code. 

Section 2, of the Willis Law as codified, now appears as Sectiou 5499, General 
Code, and the requirement therei1~ that corporatiolls shall be "subject to compliance 
with all other provisions of law" is an embodiment of the former pro·<:ision of Sec
tion 2, of the Willis Law, requiring corporations so liable, to be subject to Section 
148c, Revised Statutes; the reason behzg that a corporatio11 subject to Section 148c 
was necessarily subject to "all other proz•isions of law." 

June 23, 1912. 

Hox. CHAS. H. GRAVES, Secretar:y of State, Columbus, Ohio. 

DEAR Sm :-One of the corporations certifted to me Ly your predecessor as 
delinquent for franchise taxes for the years 1902 to 1910, inclusive, is Eastman 
Kodack Company, a corporation of the state of 1\ ew 1 ork. The file number of this 
corporation is F-11844. 

Upon investigation of the records in your office, and conferences with local 
counsel representing the corporation, I find that this case presents the following 
statement of facts: 

"Eastman Kodack Company owns no property in the State of Ohio 
and has none of its capital invested here. Its corporate activities in this 
state arc confined to the making of sales to retailers and wholesalers 
in the line of goods which it manufactures, through traveling agents and 
correspondence." 

It is apparent, therefore, that this corporation is not a foreign corporation 
"doing business in this state and owning or using a part or all of its capital or 
plant in this state," within the language of the original \Villis Law (95 0. L., 125), 
or within the meaning of any of the revisions or codifications of that act, including 
that now in force, being Section 110 of the act in 102 Ohio Laws, 224-249, therein 
designated as Section 5499, General Code, so far, at least, as the above quoted 
portion of such statutes is concerned. 

I need ••ot dwell upon the technical meaning of the phrase "doing business," 



60 SECRET~RY OF ST~TE 

as used in this state. This phrase now has a well understood meaning, which ex
cludes the solicitation of sales by traveling agents or through the mails. (Sec 
Judson on Taxation, Section 183) 

Original Section 2 of the \Villis Law, however, and succeeding revisiom; of 
the same, adopted prior to the adoption of the General Code of 1910, contained in 
addition to the foregoing language, the following: 

"and subject to compliance with the provisions of Section 148c, of 
the Revised Statutes of Ohio, shall in addition to the statements required 
by Sections 148c and 148d, Revised Statutes of Ohio, make a report in 
writing to the secretary of state," etc. 

Inasmuch as during all but one of the years for which. Eastman Kodack 
Company is supposed to be delinquent the statute, as I have just quoted it, was 
in force, it is proper, at the outset in this case, to analyze the provisions of orignal 
Section 2 of the \Villis Law. Such analysis readily discloses the following facts: 

1. Only such foreign corporations as "do business" in Ohio were liable for 
reports and fees. Therefore, if a foreign corporation exercised, in Ohio, corporate 
activities not amounting to the doing of business as such phrase has been julicially 
defined, it was not liable under the \Villis Law. 

2. Only such foreign corporations as, in addition to doing business in the 
state, owned and used a part or all of their capital or plant in Ohio were liab)e 
under the Willis Law. This distinction is perhaps not of great practical importance, 

· inasmuch as the use of capital in action in a state probably constitutes the technical 
"doing of business." 

It would not be profitable to enter into a detailed analysis of these principles. 
Suffice it to say that a foreign corporation may own property in Ohio without be
ing liable for the \Villis fee, but may not do business in Ohio without becoming 
liable therefor. 

The facts respecting Eastman Kodack Company show that this corporation 
did not own any property in Ohio, nor did it use its capital in Ohio save to the 
extent before described, which, as already stated, does not constitute the doing 
of business. 

3. In addition to doing business in Ohio, and in addition to owning or using 
a part or all of its capital or plant in Ohio, a foreign corporation, to be liable for 
\Villis Law taxes, must have been subject to compliance with Section 148c, Revised 
Statutes. 

In order fully to understand the meaning of the phrase "subject to com
pliance with the provisions of Section 148c" in connection with the phrase "in 
addition to the statements required by Sections 148c and 148d, Revised Statutes 
of Ohio," it is necessary to examine into said Sections 148c and 148d, Revised 
Statutes. 

Section 148c, Revised Statutes, provides as follows: 

"Every foreign corporation, incorporated .for purposes of profit, 
now or hereafter doing business in this state, and owning or using a 
part or all of its capital or plant in this state, shall * * * * before it 
proceeds to do any business in this state, * * * file with the secretary 
of state, a statement * * * *. 

"From the facts thus reported, and any other facts coming to his 
knowledge bearing upon the question, the secretary of state shall de
termine the proportion of the capital stock of the company represented by 
its property and business in Ohio, and shall charge and collect from the 
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company, for the privilege of ex~:rcising its franchise in Ohio, one-tenth 
of one per cent. upon the proportion of the authorized capital stock of 
the corporation, represented by property owned and used and husiness 
tramactcd in Ohio '' * *. "Cpon the payment of the said amount the 
secretary of state shall issue to the foreign corporation a certificate that 
such corporation has complied with the laws of Ohio and is authorized 
to clo business therein. 

"Provided, this section shall not apply to * * * foreign corporations 
entirely non-resident, soliciting business, or making sales, in this state by 
correspondence or by traveling salesmen. * * * *." 

Section 148d, Revised Statutes, provides as follows: 

"::\ o foreign stock corporation, other than (certain corporations 
therein enumerated) * * * shall do busine~s in this state without first hav
ing procured from the secretary of state a certificate that it has complied 
with all the requirements of law to authorize it to do business in this 
state, and that the business of the corporation to be carried on in <this 
state is such as can lawfully be carried on by a corporation incorporated 
under the laws of this state for such or similar business * * * or by 
two or more corporations so incorporated for such kinds of business ex
clusively. The secretary of state shall deliver such certificate to every 
such corporation so complying with the requirements of the laws of this 
state. Xo such foreign stock corporations doing business in this state 
without such a certificate, shall maintain any action in this state upon 
any contract made by it in this state, until it shall have procured such 
certificate. Before granting such certificate the secretary of state shall 
require every such foreign corporation to file in his office a sworn copy 
of its charter or certificate of incorporation, and a statement * * * setting 
forth a place within this state which is to be its principal place of busi
ness, and designating * * * * a person upon whom process against such 
corporation may be served within this state * * * *. For each certificate 
thus issued by the secretary of state he shall be entitled to receive and 
shall be paid fees according to the amount of capital stock of each such 
corporation." 
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In Toledo Commercial Company vs. Glen ~H'g Company, 55 .0. S., 217, it was 
held, that being the sole question at issue, that Section 148d, as above quoted, did 
not apply to foreign corporations soliciting business in this state through traveling 
sal~smen or by corespondence, in spite of the fact that this express exception, 
made in Section 148c, was not contained in Section 148d. This holding is upon the 
principle above set forth respecting the definition of the phrase "doing business." 

It thus appears that upon the facts submitted, Eastman Kodak Company was 
never liable to comply either with Section 148c or Section 148d, Revised Statutes. 
I find, however, upon examination of your records, that this company actually 
complied with Section 148d, doubtless, upon a misunderstanding and prior to the 
decision in Toledo Commercial Company vs. Glen ~If'g Co. A further question 
is therefore raised as to the effect of such compliance, inasmuch as with respect 
to the question under consideration, both Section 148c and Section 148d are of 
like application or non-application-i.e., neither properly applies to corporations en
gaged in business in Ohio in the manner in which Eastman Kodak Company has 
always conducted its affairs in this state. It might be urged that the company 
has estopped itself by complying with Section 148d, from denying that it i5 liablP. 
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to comply with Section 148c, and further, from denying that it is liable to make 
annual reports and pay fees thereon as required by the \Villis Law. 

I do not think, however, that the company's compliance with Section 148d 
has any such effect. Sections 148c and 148d, ob\>iously, do not apply to the same 
corporations, although, in this instance, they are both, properly speaking, inap
plicable to Eastman Kodak Company. It does not necessarily follow, therefore, 
that because Eastman Kodak Company has voluntarily and erroneously complied 
with Section 148d it is liable to comply with Section 148c. It does not own or use 
any part of its capital in Ohio; so that, whether or not it has estopped itself from 
denying that it does business in Ohio, it may still he heard as to the additional 
facts involved in Section. 148c. 

As a general proposition, then, Section 148d may and does apply to some 
foreign corporations to which Section 148c does not apply. There are other in
stances of the application of this proposition than the one afforded by the case of 
Eastman Kodak Company. It is sufficient, however, to point out now that whereas 
Section 148d applied to all corporations doing business' in Ohio, Section 148c applied 
to such corporations only as, in addition to doing business in Ohio, owned or used 
all or a o(lart of their capital or plant in this state. On the other hand, however, 
no corporation could be liable to comply with Section 148c without also being sub
ject to compliance with Section 148d. The provisions of those two sections which 
I have already quoted, perhaps, do not disclose this fact fully. It is apparent, 
however, upon a careful examination of both sections and the express exceptions 
therein. 

With the foregoing principles in mind, the exact meaning of the clause, 
"subject to compliance with the provisions of Section 148c of the Revised Statutes 
of Ohio" and "in addition to the statements required by Sections 148c and 148d, 
Revised Statutes of Ohio" becomes apparent. Taken in connection with what 
precedes in original Section 2 of the \"'illis Law, this phrase merely refers to and 
makes clear a fact already deducible from such previous provisions, namely: That 
the \Villis Law is intended to apply to such foreign corporations as are liable to 
comply with Section 148c, and not to those liable for compliance with Section 
148d only. This fact is rendered even more apparent by consideration of the case 
of Southern Gum Company vs. Laylin, 66 0. S., 578, wherein, in defining the nature 
of the exaction made by the \Villis Law, Burket, ]., uses the following language: 

" (Certain) provisions of the constitution are implied limitations 
upon the power of taxation of privileges and franchises, and limit such 
taxation to the reasonable value of the privilege or franchise conferred 
originally, or to its continued value from year to year. Ashley vs. Ryan, 
49 Ohio St., 504 (and other cases) are examples of taxing the con
tinued value of the existing privilege or franchise * * * *." 

The privilege taxed in Ashley vs. Ryan was that of original incorporation 
and it was measured by a fee based upon the amount of the authorized capital 
stock. The privilege taxed by Section 148c, Revised Statutes, was likewise measured 
as to its value, by the proportion of the authorized capital stock of the corpora
tion; and it is expressly recited in that section that this fee is "the same fee re
quired to be paid by corporations formed under the laws of Ohio." It seems clear, 
therefore, that whatever be the nature of the privilege created by compliance with 
Section 148d, that created by Section 148c is the same as that taxed under the 
Willis Law. 

For all the foregoing reasons, then, a corporation which has complied with 
Section 148d is not necessarily liable to compliance with Section 14Sc; a corpora-
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tion which has complied with Section 148d, but is not liable to comply with Section 
148c, is not liable for the \\"illis Tax: and Eastman Kodak Company, not heing 
liable to comply with either Section 148c or Section 148d, hut having voluntarily 
complied with the latter, is liable neither for compliance with Section 147c nor for 
annual reports and fees under the original \Villis Law. 

The foregoing deduction relates to the case of the company in question under 
the law as it existed prior to the adoption of the General Code. \Vhen the Gen
eral Code was adopted the language of Section 2 of the \Villis Law was changed 
so as to read as follows: 

''E\·ery foreign corporation for profit, doing business in this state, 
and owning or using a part or all of its capital or plant in this state, and 
subject to comp/ia11ce with all other provisiolls of law, a11d in addition 
to all other statements required by law, shall make a report, etc." 

So that instead of referring to Section 148c, reference was to "all other pro
visions of law," and instead of referring to compliance with Sections 148c and 
148d, reference is to "all other statements required by law." (Section 5525, General 
Code) 

The same verbal changes are carried into the tax commission acts of 1910 
and 1911, respectively. In my opinion these verbal changes did not effect any 
change in the meaning of the law. A corporation is not "subject to compliance 
with all other provisions of law" unless it is subject to compliance with what was, 
originally Section 148c and what was, originally, 148d. As I have already pointed 
out, a corporation could not be subject to Section 14& without being subject to 
Section 148d. If, however, a corporation were subject to compliance with Section 
148d and not subject to compliance with Section 148r, it would not be "subject to 
compliance with all other provisions of law." In any event, Section 5525, not be
ing completely intelligible upon its face-referring as it does, vaguely, to "all other 
provisions of law"-is to be construed by reference to the corresponding provisions 
of the pre-existing law, upon the well established principle that verbal changes in 
a statute, made in vruct:ss of codification, merely, are not presumed to be made for 
the purpose of changing the meaning of the law; the presumption being that the 
legislature did not intend to change the meaning thereof. If Section 5525 of the 
General Code, and its successors in the acts of 1910 and 1911, are to be thus con
strued, it is at once apparent that the phrase "subject to compliance with all other 
provisions of law" in reality amounts to "subject to compliance with Section 183, 
General Code," (which is the present form of Section 148c, Revised Statutes). 

For all the foregoing reasons I find that the State has no claim against East
man Kodak Company. I have set forth my reasons with such fullness because I 
apprehended, from the fact that this company and perhaps others of the same class 
have been certified to me by your department, that it has been your view that all 
foreign corporations on the books of the secretary of state are liable for \Villis 
taxes. This is not necessarily the case, as I have already pointed out, either under 
the original \Villis Law or under the present statute. 

Very truly yours, 
TIMOTHY S. HoGA::-<, 

Attome:y General. 



64 SECRET.\RY OF ST.i'fE 

507.-18.-155. 

ADVERTISE::\IEXT AKD BIDS-PRIXTIXG BY BOARD OF DEPUTY 
STATE SUPERVISORS OF ELECTIOXS-PLAXS AXD SPECIFICA
TIOXS AXD CO::\TRACT PRICE CAXXOT BE VARIED AFTER AC
CEPTAXCE. 

After specifications for printing ha·ve been submitted by the Board of Elections 
and advertisemellf and bids published therefor and the successful bidder selected, 
the specificaticns cannot later be departed from and further compensation allowed 
for further work notwithsta11ding a misunderstanding by the contracting finn as t:1 

the requirements of the specifications. 

July 12, 1912. 

HoN. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio. 

DEAR SIR :-On February 23, 1912, you submitted to this department a certain 
resolution of the Board of Deputy State Supervisors and Inspectors of Elections 
of Cuyahoga County, wherein is requested my opinion as to the legal right of 
said board to allow extra compensation to the Britton Printing Company, of Cleve
land, Ohio. From said resolution it appears as foJiows 

On the 1st day of September, 1911, The Britton Printing Company of Cleve
land, Ohio, made a proposition to the Boarci of Deputy State Supervisors and In
spectors of Elections of the City of Cleveland, Ohio, as foJiows: 

"VIe should be pleased to furnish you with your registration lists 
as pei: your specifications for the sum of $17.95 per thousand names." 

The board has advertised for bids for the necessary registration blanks and 
lists of names of electors in various precincts in the City of Cleveland, Ohio, and 
had set forth in their advertisement for bids, 

"SPECIFICATIOXS FOR ALPHABETICAL LISTS. 

"The price to be paid to include the cost of composition and press
work, stock and binding and all work provided herein on both sheets and 
pamphlets, as follows: 

"1. For each election precinct in the City of Cleveland ten (10) 
copies of the list of registered voters in said precinct, printed in smaJI 
pica type with headings and footings, on sheets 22x28 inches, the paper 
to be used to be white book paper eighty (80) pounds to the ream. 

"2. For each election precinct in the City of Cleveland seventy-five 
(75) lists of registered voters in said precinct, in smaJI pica type with head
ings and footings, in pamphlet form 9x5% inches, on number two (2) 
book paper, fifty (50) pounds to the ream of a sheet 25x38 inches. 

"Copy will be furnished by the Clerk of the Board on or before 
the last registration for the fall of 191i, and the printed sheets provided 
for in (1) above to be delivered at the Rooms of the Board before 8 
o'clock A. :\f., October 25th, 1911, and the pamphlets provided for in (2) 
above to be delivered at the Rooms of the Board not later than 8 o'clock 
A. ::\I., XO\·ember 1, 1911. 

"Copy for the first days of registration to be furnished at 10 A. ::\1. 
of the morning after the first day of registration being October 6, 1911. 
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"Copy for the second days registration to be furnished at 10 :\. ~!. 

of the morning after the second day of registration being October 13th. 
the Printer's Copy Book for the last two days of registration must be 
furnished by the successful bidder. 

"Two proof copies of the lirst and second days and two proof 
copies of the last two days must be furnished as soon as possible after 
receiving copy. 

DAYS OF REGISTRA TIOX: Oct. 5th, 12th, ZOth and 21st." 
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Upon this advertisement for bids and the specifications for alphabetical lists. 
The Britton Company made their proposition, which proposition was by the Board 
declared to he the lowest and best proposal and accepted the same. 

On Oct. 10, 1911, The Britton Company wrote the following letter: 

''DEPVTY STATE St:PER\'ISORS .\:\:D 1::-;:sPECTORS oF ELECTI0:\:5, City Hall. 
Clezoela11d. 
"DEAR SIRs :-We herewith give you the dates on which we can de-

liver registration names. They are as follows: 
"First day, Wednesday the II th, 12 :00 X oon 
"Second day, Tuesday the 17th, 12:00 Xoon 
"Third day, Wednesday the 25th, 12 :00 ?\ oon. 
"We also call your attention to the fact we did not figure on furnish

ing lists in this manner, and we respectfully call your at~ention to your 
specifications and our letter of September !st. 

•·y ours very truly, 
''THE BRITTOX PRIXTIXG Co." 

After the completion of the work, The Britton Company presented a claim 
to this Board for extra compensation-can the Board legally pay the same? 

The Board of Deputy State Supervisors and Inspectors of Elections in Cuya
hoga County, Ohio, having advertised for bids for work, giving specifications 
therefor as required by law, and The Britton Company having bid therefor, under 
the specifications, they must comply with the specifications and cannot be heard 
to say they did not understand the specifications, no_r the law governing them. The 
Board of Elections cannot likewise ad,·ertise for bids under specifications and 
then allow the bidder to add additional compensation for carrying out the speci
fications and thus defeat the very object of the law. 

Section 4917, G. C., requires certain things to be done and the specifications 
say what the Board want. The specifications seems clear as to what the Board 
want; if The Britton Company did not understand them it was their duty to in
form themselves. The Board has no authority to pay out money except in the 
ordinary way provided by law. 

The specifications and the bids thereunder are matters of record, and I find 
no law to authorize the board to pay more than the amount of the bid, because to 
comply with the specifications and the law might entail loss to somebody. 

Very truly yours, 
TDIOTHY S. HoGA:\:, 

A ttomey General. 

3-A. G. 
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251. 

ARTICLES OF lXCORPORATIOX-~IOTIOX PICTURE EXHIBITORS' 
LEAGUE OF A::-.IERlCA-CORPORATIOX FOR PROFIT-COMBINA
TIO~ IX RESTRAIXT OF TRADE 

April 9, 1912. 
Hox. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio. 

DEAR SIR :-I am of the opinion that the Articles of Incorporation of THE 
~IOTIO~ PICTURE EXHIBITORS' LEAGUE OF A::-..JERICA, submitted to 
me, ought not to be filed by you. 

:\ly reasons for reaching this general conclusion have been set forth in 
a previous opinion. The following phrases of the purpose clause of these particu
lar articles are especially obje~tionable: 

··* * * to collect, preserve and circulate valuable business informa
tion and statistics, to preserve and adjust controversies and misunder
standings between persons engaged in the moving picture business in all 
its branches; to procure and establish fair and equitable prices for serv
ices furnished, and required by said business; and to promote, protect 
and advance the interests of the owners and patrons of moving picture 
theaters; * * *." 

These are clearly business purposes and in furthering them the association would 
he promoting the pecuniary advantages of its members and would thus be an 
undertaking for profit. Furthermore, the above language comes dangerously 
near to defining a combination in restraint of trade and competition, if it does 
not indeed frankly a\·ow the intention to enter into such a combination. 
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Very truly yours, 
TIMOTHY S. HoGAN, 

Attomey Ge11eral. 

ARTICLES OF lXCORPORATIOX-THE DL\IE SAVn\GS SOCIETY
SAVIXGS SOCIETIES NOT CORPORATIOXS ''XOT FOR PROFIT." 

A corporatio11 whose articles disclose the purpose of i11augurati11g a mutual 
111011ey savings syste/11 ca11110l be orga11i::ed as a corporation ··,at for profit." 

The laws for111erly providi11g for the orga11i::atio11 of savi11gs societies as cor
porations 110t for profit IW'ue bee11 repealed. 

~lay 6, 1912. 
Hox. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of April 26th, for
warding to me the proposed Articles of Incorporation of "THE DIME SAVINGS 
SOCIETY," and requesting my opinion as to the legality of the purpose clause 
thereof, in view of the fact that the proposed articles are for a corporation not 
for profit. 

Said purpose clause is as follows: 

''Said corporation is formed for the purpose of inaugurating a 
mutual money saving system." 

I should be inclined to hold this purpose clause to he too vague and indefinite, 
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regardless of the propriety of forming such corporation not for profit. \\'hat a 
'':\[utuai money saving system" is, and what part the corporation would play in 
"inaugurating" such a system, I cannot imagine. 

However that may be, it is clear that the purpose for which the corporation 
is formed is the pecuniary ad1·antage of its members. That being the case, it 
should be organized, of course, as a corporation for profit, unless some statute ex
pressly authorizes the form of organization chosen by the incorporators. 

:\Iy reasons for· this conclusion ha1·e been fully stated in pre1·ious opinion, 
addressed to your department. 

From the name of the proposed corporation, as well as from the language 
used in the purpose clause of the articles, I have supposed that the incorporators 
arc seeking to organize the type of corporation known as a "savings society." There 
was at one time an act of the General Assembly of this state under which corpor
ations might be organized, having the form of corporations not for profit, for the 
purpose of conducting a savings society. I refer you to Swan and Saylor's Re1·isecl 
Statutes of Ohio, page 188. Subsequently, however, this statute was repealed, 70 
0. L., 40-46. The corporate power of such savings societies as had been organized 
under the prior law were presen·ed by the ~epeaiing act, which was itself an act 
to provide for the organization of savings and loan associations. There are se1·erai 
of these "savings societies" stili in existence in Ohio, but, no subsequent legislation 
having changed the law as it existed after the passage of the act last above cited, 
there is no longer any authority for the incorporation of such savings society, at 
least as• a corporation not for profit, with the powers and privileges conferred by 
the now repealed law upon such savings society. 

For ali the above reasons, I am of the opinion that you should not file or 
record the proposed Articles of Incorporation of ''THE DDIE SAVIXGS 
SOCIETY." Very truly yours, 

TIMOTHY S. HoGAN. 

Attome)' Ge11eral. 

588. 

DISSOLUTTOX OF CORPORAT10XS-DIFFEREXT ":\1ETHODS-CERTIFI
CATE OF CORPORATIOX AXD OF COURT-CERTIFICATE OF TAX 
COYI:\IISSIOX-FJLIXG WITH SECRETARY OF ST ATE-XECES
SITY FOR REPORTS FOR :\IOXTH OF ?IIAY WHEX DISSOLUTIO:\' 
OCCURS PRIOR THE:RETO-CODIFICATIOX OF STATUTES. 

When au action is brought by petitiou to Court 1111der Sectiou 11938 of the 
General Code to dissolve a corporation, and, prior to the month of May, a final 
judgment is entered by the court dissolving the corporatio11 and appointing a re
ceiver to wind up its affairs; alld where, after the 31st day of May of the same 
year, a certificate of dissolutio11 issued by the clerk of court rwder Section 11975 
of the General Code, is telldered to the Secretary of State-

HELD: 

1. By virtue of Section 5521 of the General Code the secretary of state ma}' 
not lawfully 1·eceive the certificate of dissolution without IW<Iiug the certificate of 
the Tax Commissiou pro<•ided for in Section 5521 of the General Code to the effect 
that the corporatioll has made all reports required by law to be made to the Com
mission aud paid all taxes, fees alld peualties thereou. 

2. The Tax Commissioll may issue the said certificate prm•ided for b)' Sectiou 
5521 of the Geueral Code without ha<•iug received the report as to capital stock. 
etc., provided for by Sectio11 5495 of tlze Gelleral Code. 
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From the history of the statutes aud particularly from the ez•ideut meaui11g 
of Sectiou 8 of the origiual Willis Law, the codifyiug commissiou has clearly mad.? 
a mistake in drawiug Sectiou 11978 of the Geueral Code, which is a11 exact dup/i
catioll of Sectiou 5520 of the Geueral Code, wheu it carried iuto these sectious til,? 
provisious to the effect that a corporatiou 'll!ould uot· be exempt from the require
meuts to make reports and pay .fees without fi!iug the certificate of dissolution pro
.._,ided .for in Section 11975 of the Geueral Code, wheu such disso/utiou is effected 
by a decree of court. 

It is inteuded by the statutes, as ameuded i11 1902, that 110 dissolution shall 
be complete until a record thereof has been made bJ• the secretary of state through 
the certificates of dissolutiou required to be filed with him. From the evide11t meall
iug of said Sectio11s 5520 and 11978 of the Geueral Code, lwwe<•er, wheu a dissolu
tion is made by order of court, the corporatiou shall be absol·ued from obliyatious 
to file said reports from the date of the judgment, and wheu the judgmeut occurs 
prior to May and the certificate of disso/utio11 is filed subseque11t to that month, the 
dissolution dates bacll to the date of judgmeut, as regards the obligatiou to make 
such reports. 

August IS, 1912. 

Ho::-~. CHARLES H. GRAVES, Secretary of State, Colu111bus, Ohio. 

DEAR SIR :-1. beg to acknowledge receipt of your letter of July lOth, submit
ting for my opinion thereon the question disclosed by correspondence between 
your department and counsel for the ]. \V. Gorrell Coal Company enclosed therein. 
The question is as follows: 

·'An action is brought under Sections 11938, etc., General Code, to 
dissolve a corporation. In said action, prior to the month of May in 
a given year, final judgment is entered by the court, dissolving the cor
poration and appointing a recein~r to wind up its affairs-; after the 31st 
of :\•lay of the same year a certificate of dissolution, issued by the Clerk 
of Court under authority of Section 11975, General Code, is tenderei 
to the Secretary of State." 

Two questions of law arises under these facts. as follows: 

''!. ~lay the Secretary of State lawfully receive and file a certificate 
tendered under such circumstances without having the certificate of the 
Tax Commission provided for by Section 5521, General Code, to the 
effect that the corporation has made all reports required by law to be 
made to the Commission and paid all taxes, fees or penalties thereon? 

''2. Is the Tax Commission authorized to issue the said certificate 
provided for by Section 5521, General Code, if no report to the Tax Com
mission has been made by the corporation during the month of ~Jay, as 
provided by Section 5495, etc., General Code?" 

I have recein·d a similar inquiry from the Tax Commission which has before 
it the cases of the Keever Stone Company and the Patent \Vood Keg Company. 
J shall endeavor so to frame this opinion as to co,·er all the ques'tions suggester.l 
in the letter of the Tax Commission as well as that suggested in your letter. 

I beg to quote the following provisions of the General Code, the applicatio:1 
and effect of which are im·olved in these questions: 

"Section 11941. Upon such petition * '-' * * being filed, an order 
shall be entered requiring all persons interested in the corporation to 
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show cause, if any they ha\·e, why it should not be dissoh·ed, before some 
referee or master commissioner appointed by the court, and to be named 
in the cnler * * '-' *. 

··Section 11943. \\'hen the report is made, if it appears to the court 
that the corporation is insoh·ent, or that its dissolution will he beneficial 
to the stockholders, and not injurious to the public interest, or that the 
objects of the corporation have wholly failed, or been entirely abandoned, 
or that it is impracticable to accomplish such objects, a judgment shall 
be entered dissoh·ing the corporation, and appointing one or more receiv
ers of its estate and effects. The corporation shall thereupon be dis
solved and cease. 

"Section 11945. Such receiver shall be vested with all the estate, 
rear or personal, of the corporation, from the time of his filing the secur
ity required by law, be trustee of such estate for the benefit of the credi
tors of the corporation and its stoskholders, and have alL the powers con
ferred by law upon trustees to whom assigt1ments are marie for the bene
tit of creditors. 

"Section 11974. In case of dissolution or revocation of its charter, 
every domestic corporation shall file with the secretary of state a certifi
cate thereof. If the dissolution is by voluntary action of the corporation, 
such certificate shall be signed by the president and secretary of the cor
poration. 

'"Section 11975. ln case of dissolution or revocation of charter by 
action of a competent court, or the winding up of a corporation either 
domestic or foreign, by proceedings in assignment or bankruptcy, such 
certificate shall be signed by the clerk of the court in which such proceed
ings were had. The fees for making and filing it, shall he taxed as costs 
in the vroceeding as other costs. 

'"Section 11978. The mere retirement from business or \"Oluntary 
•dissolution of a domestic or foreign corporation without filing the certifi
cate provided for in section 11974, eleven thousand nine hundred and 
seventy-five, and eleven thousand nine hundred and seventy-six, shall 
not exempt it from the requirements to make reports and pay fees in ac
cordance with the pr.o,·isions of the next four preceding sections." (I 
shall hereinafter point out this section is erroneously placed where it is 
found in the General Code, and belongs in connection with the corpora
tion franchise tax statutes where, as section 5520, General Code, the 
subject matter thereof may also he found. Said section 5520 will he next 
quoted). 

"Section 5520. The mere retirement from business or voluntary 
<lissolmion of a domestic or foreign corporation, without filing the ct·r
tificate, as prm·ided for in sections eleven thousand nine hundred and 
seventy-four, eleven thousand nine hundred and seventy-five, and ele\"l.:n 
thousand nine hundred and seventy-six of the General Code, shall not 
exempt it from the requirements to make reports and pay fees for taxes 
in accordance with the provisions of this act." (Section 131 of the Tax 
Commission .\ct of 1911, 102 0. L., 204). 

"Section 5521. In case of dissolution or re\·ocation of its charter, 
on the part of a domestic corporation, or of the retirement from busi
ness in this state, on the part of a foreign corporation, the secretary of 
state shall not permit a certificate of such action to be filed with him un
less the commission shaii certify that all reports, required to he made to 
it, han: been tiler! in pursuance of law, and that all taxes or fees and 
penalties then·on elm· from such corporation ha\"C been paid. 

6!) 
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"Section 5695. Between the first day of :.ray and the first day of 
July, 1911, and annually thereafter during the month of ~lay, each cor
poration, organized under the laws of this state, for profit, shall make 
report, in writing, to the commission, in such form as the commission 
may prescribe. 

'"Section 5496. Such report shall be signed and sworn to before an 
officer authorized to administer oaths, by the president, vice-president, 
secretary or general manager of the corporation, and forwarded to the 
commission. 

"Section 5497. Such report shall contain: 
"1. The name of the corporation. 
"2. The location of its principal office. 
"3. The names of the president, secretary, treasurer and members 

of the board of directors, with the post office address of each. 
"4. The date of the annual election of officers. 
"5. The amount of authorized capital stock and the par value of 

each share. 
"6. The amount of capital stock subscribed, the amount of capital 

stock issued and outstanding, and the amount of capital stock paid up. 
"7. The nature and kind of business in which the corroration is en

gaged and its place or places of business. 
"8. The change or changes, if any, in the above particulars made 

since the last annual report . 
. "Section 5498. Upon the filing of the report, provided for in the 

last preceding sections, the commission after finding such report to be 
correct, shall, on the. first Monday of July, determine the amount of the 
subscribed or issued and outstanding capital stock of each such corpora
tion. On the first Monday in August, the commission shall verify the 
amount so determined by it to the auditor oi state, who shall charge for 
collection, on or before AuJust fifteenth, as herein provided, from such. 
corporation, a fee of three-twentieths of one per cent. upon its subscribed 
or issued and outstanding stock, which fee shall not be less than ten dol
lars in • any case. Such fee shall be payable to the treasurer of state on 
or before the first day of the following October." 

The first question which is suggested .to me by the correspondence submitted 
and which I have above stated, is, it seems to me, sufficiently answered by the ex
plicit provisions of Section 5521, supra. That section is plainly applicable to the 
filing of a certificate of dissolution, resulting from an involuntary proceeding. Ir.
deed, it not only applies to the dissolution of a corporation, but to the "revocation 
of its charter" as well. There can be no question, therefore, that the secretary oi 
state is not authorized to file a certificate of dissolution, signed by a clerk of 
courts upon an entry in a proceeding brought under Sections 11938, etc., General 
Code, as before quoted unless the Tax Commission should first certify that all 
reports required to be made to it have been filed by the corporation in pursuance 
of law, and that all taxes or fees and penalties thereon due from such corporation 
have been paid. 

This, of itself, answers the question which you present. The contentions 
of the various counsel interested in these cases, however, are really directed to 
the second question, as I have stated it, and that question is the only one concern
ing which there can be any serious doubt. 

1\Iay, then, the Tax Commission lawfully issue a certificate such as that pro
vided in Section 5521, General Code, in the case of a corporation as to which an 
entry of dissolution, under Section 11943, General Code, has been made by a court, 
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when the certificate required by Section 11975, General Code, has not been filed 
prior to the month of ~lay? 

Two subsidiary questions have been suggested by counsel in connection with 
the main question here, as follows: 

'"l. \\'hat ts the effect of an entry of dissolution under Section 
11943? 

"2. What· is the effect of Section 5520, General Code, as tending 
to disclose the legislative intent as to the application of the Willis law?" 

In seeking for an answer to the first of these two suggested subsidary ques
tions I have found it necessary to go into the legislative history o.f the various 
sections which I have quoted. 

Section 11938 is a very old section, having been originally enacted in 64 0. 
L., 153. The procedure outlined in this and succeeding sections is, as suggested 
by counsel for the Patent Wood Keg Company, adverse in its nature, in that it 
applies to corporations having debts and the rights of creditors are involved therein. 
It was one of three different methods, then or thereafter provided, for the disso
lution of domestic co~porations; the others are found in Sections 8738 to 8743, 
inclusive, General Code, and in Sections 11972 and 11973, General Code, respective
ly. Of these two other methods the first is available only to corporations having 
no debts, while the other apparently can not be completed until the debts of the 
corporation are satisfied, although this does not already appear. I shall not quote 
from or fully discuss the provisions of the sections to which I have just referred, 
suffice it to say that they are correctly referred to by counsel as voluntary in their 
nature. 

In addition to these three proceedings for dissolution of a domestic corpora
tion there are other methods by which a corporate franchise may be terminated. I 
refer, of course,· to proceedings in Quo \Varranto under Section 12304 and to 
similar proceedings under other sections of the General Code. 

All of these methods or means of terminating the franchise to be a corpora
tion were in existence prior to the year 1902, although in that year what are now 
Sections 8740 and 8741, General Code, were enacted as supplementary to what 
was then Section 5674, Revised Statutes. (See 95 0. L., 208). 

The amendment referred to deserves special mention here. Prior to 1902, 
Section 5674, Revised Statutes, proivdes as follows : 

"When a majority of the directors, trustees, or other officers having 
the management of the concerns of any corporation, become satisfied 
that the objects of the corporation can not be accomplished, and no in
stallment of the capital stock of the corporation has been paid, and no 
investments have been made, and no debts incurred which are unpaid, 
they, or the president of the board of directors, trustees, or other officers, 
may call a meeting of the stockholders of the corporation, at such time 
and place as he or they may designate, by publication in some newspaper 
of general circulation in the county wherein the principal office of the 
corporation is located; and if a majority in amount of stockholders pres
ent at such meeting, in person or by proxy, decide that the objects of 
the corporation can not be accomplished, the corporation shall there
upon be dissolved and shall cease." 

By the amendment in question Section 5674 was changed and supplemente<) 
so as to read as Section 8741, General Code, now reads as follows: 

"If all the stockholders present at such meeting in person or by 
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proxy decide to surrender and abandon its corporate authority the cor
poration shall be abandoned and dissolved upon the filing of a certificate 
of the abandonment or dissolution with the secretary of state in the man
ner provided by law." 

It is clear, hO\\;ever, that prior to the amendment of 1902 it was possible to 
dissohe a corporation either by a decree of court or by voluntary action of the 
members of the corporation, and to forfeit and annul the corporate franchise of 
a corporation in proceedings in Quo Warranto without filing any certificate in the 
office of the secretary of state. The typical language found in all the sections is 
that with which original Section 5674, supra, terminates, namely, ''the corporation 
shall thereuptm be dissolved and shall cease." (See Section 11943, General Code, 
supra, as Section 5656, Revised Statutes; Section 12323, General Code, as Section 
6780, Revised Statutes, etc.) 

N'ow, as to one of the methods which I have been discussing the Legislature 
changed-the statutes itself, providing for such method in the manner already pointed 
out, so that instead of the proceeding being complete with the adoption of a reso
lution by the directors and stockholders of a corporation it was not complete until 
a certificate was filed "with the secretary of state in th.e manneF provided by 
law." As to the other methods, however, and the sections providing for them. 
no such change was made. On this point might be constructed an inference to 
the effect that it was not intended that the filing of a certificate with the secretary 
of state should be necessary in a case of dissolution or revocation of a corporate 
charter otherwise than under what was formerly Section 5674a, Revised Statutes. 

Such an inference, however, can not be .supported. While Section 5674a, now 
Section 8741, General Code, provides that the dissolution should be effected "upon 
the filing of a certificate of the abandonment or dissolution with the secretary of 
state, in the manner provided by law" this section itself does not contain the "pro
vision" of which it speaks. It is necessary to look elsewhere for the requirement 
that any certificate be filed with the secretary of state. 

Obviously, the reference here is to Sections 11974, etc., General Code, origin
ally enacted in 95 O. L., 127. I take the liberty of quoting the exact language of 
that act which, significantly enough, is the "Willis Law," so-called. The provisions 
in question are found in Section 8 of the act, which is as follows: 

"Every domestic corporation, in case of dissolution, revocation 
of charter or abandonment of its corporate purposes, shall file with the 
secretary of state a certificate of such dissolution, revocation of chart
er or abandonment; in case of dissolution or abandonment by voluntary 
action of_ the corporation, such certificate shall be signed by the presi- . 
dent and secretary of the corporation ; in case of dissolution, or revoca
tion of charter by action of a competent court, such certificate shall' be 
signed by the clerk of the court entering the decree of dissolution or re
vocation. The fees for making and filing such certificate with the secre
tary of state shall be taxed in the cost in favor of the party paying the 
same and shall have the same priority as other costs m the dissolution 
proceedings. 

* * * * * * * * 
"The mere retirement from business or voluntary dissolution of 

a domestic or foreign corporation without having filed the certificate pro
vided for in this section, shall not exempt it from the requirements to 
make reports and pay fees in accordance with the provisions of this act." 

It will be observed that the provisions of present Section 5520 are substantially 
the same as the last paragraph of this section. 



.\:\"XT.:.\L REPORT OF TilE .\TTORXEY GEXER.\L- 73 

This section was subsequently amended in immaterial particulars 111 97 0. L., 
383. 

The significance of the provisions now found in Sections 11974, etc., become~ 
at once apparent when the legislative history already detailed is i1westigated 
These provisions were a part of the \Villis Law itself. By other provisions of the 
same original law it was made the duty of the secretary of state to exact from 
each corporation organized under the laws of this state an annual report and an 
annual fee thereon; which said fee, in the case of Southern Gum Co. vs. Laylin, 
66 0. S., 578, was held to be an annual tax on the continuing annual value of the 
franchise to be a corporation. It was provided that the secretary of state might 
request the :\ttorney General to bring certain actions to enforce compliance with 
the provisions of the act. By virtue of other statutes the secretary o·f state had 
in his office a complete record of corporations organized under the laws of Ohio, 
but uo record whate·ver of the dissolution, abandonment or ouster of any such cor
porations. Accordingly, it would be impossible for him, in the administration of 
the \Villis Law, to know what corporations of those found on his records were 
liable for the annual and fees unless some method was provided by which he might 
have a record of dissolutions and revocations. The General Assembly intended 
to afford such a method as a part of the scheme of taxation embodied in the \Villis 
Law by enacting Section 8 thereof, now Section 11974, General Code. 

\Vhat, then, was the effect of the enactment of Section 8 of the \Villis Law 
upon the statutes providing for the various methods of the termination of a fran
chise to be a corporation other than formerly embodied in Section 5674, Revised 
Statutes, and now found in Sections 8740 and 8741, General Code? In my opinion, 
there can be but one answer to this question. A domestic corporatiou could 11 ot 
be effectually dissoZ.z:ed either by the court iu a proceediug in dissolutiou or Quo 
Warranto, orb:',' tlze voluntary action of tlze members of the corporatiou, after April 
11, 1902, uuless a certificate was filed with the secretary of state. 

The reason for this conclusion is found in the very explicit language of 
Section 8 itself. In the first place, that section in its original form, as well as in 
its form in Sections 11974 and 11975, General Code, applies not only to the '"dis
solution" of corporations but to the "revocation of charter" as welL Further
more, the method of causing the certificate to be filed in case of dissolution or re
vocation by action of a competent court, was expressly provided for. E am not 
now speaking of the time when the dissolution becomes effective as against the 
state. I assert, merely, that no court, after the passage of Section 8 of th~ 
original Willi~ Law, could completely exercise its power to dissolve or oust a 
corporation without causing a certificate to be filed with the secretary of state. 

:'\ow, the fact that Section 8 was a part of the Willis La)V has further signifi
cance than that already dwelt upon. Because it was manifestly the purpose of the 
legislature in incorporating Section 8 into the act to afford to the secretary of 
state a means of knowin6 what corporations were in existence to be given here, 
for the purpose of charging them with the Willis tax, it seems to follow that as 
to all corporations, the record of the incorporation of which is found on the record 
books of the secret~y of state and no record of the dissolution or revocation of 
which is there found, the liability for Willis Law reports and fees exists. That is 
to say, it is presumably true--or was under the original \Villis law-that all do
mestic corporations not dissolved on the books of the secretary of state are in ex
istence for \Villis Law purposes and are required to make the annual reports 
and pay the fees thereon. I have said that presumably a corporation not di~soh·ed 
on the records of the secretary of state is in existence and liable to fees under 
the \Villis Law. It does not necessarily follow, however, that a certificate of dis
solution, when filed by the secretary of state, does not relate back and terminate 
the life of a corporation as of some other date. Other things being equal, of course, 
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it is true, that the requirements of Sections 11974 and 11975 being a part of the 
machinery of dissolution, and the dissolution itself not being complete until these 
requirements are complied with, the corporation would remain in existence until 
a certificate is filed with the secretary of state; and particularly would it seem 
that a corporation would continue in existence for the purpose of the \Villis Law 
because the requirement as to the filing of the certificate was enacted as a part of 
that law. 

It is contended, however, that other things are not equal because Section 5520 
provides· that "the mere retirement from business or voluntary dissolution of a 
domestic corporation, without filing a certificate * * * shall not exempt it from the 
requirements to make reports and pay fees or taxes in accordance with the pro
visions of this act." It is pointed out that this section enumerates volu11tary dis
solution, among other things, and does not mention dissolution by decree of court 
or revocation of charter. The rule of enumeration and exclusion is relied upon to 
sustain the inference that if a corporation be dissolved by decree of court such 
dissolution, of itself, without the filing of a certificate, is sufficient to exempt the 
corporation from making reports and paying fees. 

Strength is lent to this contention by the fact that Section 5521 certainly in 
pari materi with Section 5520 expressly mentions "revocation of charter" and refers to 
"dissolution," as already pointed out, in such a way that dissolution by decree of 
court was meant thereby as well as voluntary dissolution. It could be argued here 
that the obvious difference between the language of Sections 5520 and 5521, as 
1 have pointed it out, establishes the conclusion that the former is of much narrow
er application than the latter. Opposed to his contention is the fact that in Section 
5520, as in Section 11978, the ''certificate" referred to is expressly designated as 
''the certificate provided for in sections eleven thousand nine hundred and se\·enty
four, eleven thousand nine hundred and seventy-five, and eleven thousand nine 
hundred and seventy-six of the General Code." I\'ow, Section 11975 provides for 
the filing of a certificate "in case of dissolution or revocation of charter by action 
of a competent court;'' so that the mention of the certificate provided for in Section 
5520 would seem to extend the scope of that section to dissolutions by decree of 
court and revocations of charter, and virtually to make such section to read as 
follows: "Xo dissolution of a domestic corporation, without filing the certificate 
provided for by law, shall exempt it from the requirements to make reports, etc." 

At the most, however, I think that the specific mention of Section 11975 in 
Section 5520, taken in connection with the language, "The mere retirement from 
business or voluntary dissolution," creates a doubt as to the exact scope of the 
section. It is here that the legislative history already referred to and partly de
scribed becomes of service in ascertaining the true meaning of Section 5520. 

I have already ·pointed out that Section 5520, while enacted as Section 131 
of the Act of 1911, is, in reality, a transposition of the subject matter of Section 
11978 to its proper place in the General Code. The language of the two sections 
is practically identical. Section 11978 is a codification of Section 8 of tl)e Willis 
Law as amended in 97 0. L., 383. Said Section 11978 contains the same con
tradictory provisions already described in connection with Section 5520. It is a 
familiar and often applied principle of statutory interpretation that if there is 
ambiguity apparent upon the face of a codified statute, such ambiguity may be 
resolved by construing the meaning of the original act. The theory of this rule is 
that changes made in the process of codification are presumed not to be made 
with the intention of changing the meaning of the law. I need not cite authorities 
upon this well settled point. 

Section 8 of the original act must then be referred to as indicating the mean
ing of Section 5520, General Code. At the risk of repetition let me quote certain 
portions of said Section 8 which, I think, throw a great deal of light upon the 
question now under consideration: 
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"In case of dissolution or abandonment by voluntary action of the 
corporation, such certificate shall be signed by the president and secre
tary of the corporation; in case of dissolution or revocation of charter 
by action of a competent court, such certificate shall be signed by the 
clerk of the court * * *. 

"The mere retirement from business or voluntary dissolution of 
a domestic * * * corporation, without having filed the certificate pro
vided for in this section, shall not exempt it from the requirements to 
make reports, etc." 

Substantially the same language as that above quotea is now found in Sections 
11974, 11975 and 5520, above quoted, except that the codifiers assumed that the 
phrase •'the certificate provided for in this section" as used in original Section 8, 
referred to the certificate to be signed by the clerk of court as well as that to be 
signed by the president and secretary of a corporation. I do not think that this 
assumption was correct. Section 8 defines what constitutes "dissolution by- vol
untary action of a corporation." That ·is treated as a species of dissolution, sep
arate and distinct from dissolution or revocation by action of a competent court. 
When, therefore, later in the same section the phrase "the mere retirement from 
business or voluntary dissolution of a domestic * * *corporation" is used I can 
not escape the conclusion that it was· not intended that said phrase should include, 
within the scope of its meaning, the dissolution or revocation of the charter of 
a corporation by action of a competent court. 

I am satisfied, therefore, that when the General Assembly in codifying said 
Section 8 as Section 11978, General Code, referred to "the certificate provided for 
in Section 11975" it was guilty of a mistake. If this language be eliminated from 
Section 11978 and from Section 5520, General Code, which is patterned after that 
section, there could be no doubt as to the meaning of these sections, which would 
then be free from ambiguity. 

It follows then that Section 5520 is to be construed strictly so as to mean 
that the mere vo!u11fary dissolution of a domestic corporation, without filing a 
certificate, shall not exempt it from the requirements to make reports and pay 
fees. Does it then follow that any other kind of dissolution, without filing the 
certificate provided by law, does exempt the corporation from these requirements? 
Upon a careful consideration I am of the opinion that this conclusion follows. 

Two reasons have induced me to adopt this view: In the first place, if the 
subject matter of present Section 5520 had not been incorporated expressly in 
Section 8 of the original Willis Law it might have been argued that by necessary 
inference the dissolution of a corporation, whether by decree of court or other
wise, was not complete, for the purposes of the Willis Law, until the certificate is 
filed. I have already considered the argument on this point, but when the General 
Assembly took it upon itself to qualify the section by interposing the language 
under consideration especially in connection with the other language showing the 
distinction in the mind of the Legislature between "voluntary dissolution" and 
'"dissolution by action of a competent court," I think it must be presumed that 
it was not intended that in cases of dissolution by action of a court the liability for 
\Villis Law reports and fees should continue until the certificate was filed. 

In the second place, as I have already pointed out, what was originally Section 
5674, Revised Statutes, was so amended and supplemented at the same session 
of the General Assembly at which the \Villis Law was passed, and only a few days 
thereafter, as to leave no doubt about the question of legislative intent. The 
original statute just mentioned provided that "if the majority in amount of stock
holders present at such meeting * * * decides that the objects of the corporation 
can not be accomplished, the corporation shall thereupon be dissolved and shall 
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cease." The Legislature so changed this language in the act found in 95 0. L., 208, 
as to prm·ide that ''if all the stockholders present at such meeting * * * decide to 
surrender and abandon its corporate authority, the corporation shall be abandoned 
and dissolwd U!)o.n the filing of a certificate of such abaudonment or dissolutiou 
with the secretar-s of state in the ma1111er provided b:y law." 

Of course, the General Assembly had in mind the provisions of Section 8 
of the \Villis Law when it passed this act. It saw fit then expressly to amend the 
provisions as to volwztarJ' dissolutions in order to conform to the \Villis Law. No 
such amend111e11t was made in and to the statutes of quo wan·anto or the sections 
proz·iding for the dissolution of a corporation by action of a competent court. 1 
cannot believe that the express amendment of the one group of statutes and the 
omission to amend the provisions as to other methods of terminating the corporate 
franchises were accidental, especially in view of the language of Section 8 of the 
\Villis Law as already analyzed. I think it is clear, therefore, that the Legislature 
in enacting the vVillis Law and the other statutes passed as a part of the same 
scheme of legislation, did not intend that the liability of a corporation whose 
charter is taken away from it by decree of a competent court should continue under 
the vVillis Law until the certificate is filed with the secretary of state. 

I am, for the foregoing reasons, of the opinion that when an order of disso
lution has been made in a proceeding brought under Section 11938, etc., General 
Code, prior to or during the month of May it1 any year, such a decree terminates 
the existence of the corporation for vVillis Law purposes and no report need be 
made for that year, although technically perhaps the dissolution may not be com
r Jete until the certificate has been filed with the secretary of state. 

I am accordingly of the opinion that if it is made to appear to the Tax Com
mission that a corporation not yet dissolved on the records of the secretary of stak 
has, nevertheless, prior to or during·the month of May in any year, been dissolved 
by action of a competent court, or that its charter has been revoked in quo war
ranto proceedings during the same period of time, the Commission may and 
should if the corporation is not de,linquent for other reports, certify to the secre
tary of state that all reports required to be made to it have been filed in pursuance 
of law and that all fees and penalties thereon due from such corporation have 
been paid. 

673. 

I shall send a copy of this opinion to the Tax Commission. 
Very truly yours, 

TIMOTHY S. HocAx, 
Attorlle)• Gweral. 

ARTICLES OF IKCORPORATIOK-THE XOR\VOOD RETAIL GROCERS' 
A)JD BUTCHERS' ASSOCIATIOX-IN"DEF!l\ITENESS. 

Hox. CHARLES H. GRAVES, Secretary of State, Columbus, Ohio. 

DEAR SIR :-In compliance with the request of your favor of October 4, 1912, 
I have considered the legality of the purpose clause of The Norwood Retail Gro
cers' and Butchers' Association. a proposed corporation not for profit, which pur
pose clause is as follows: 

"The purpose for which said corporation is formed is for the 
mutual benefit of its members.'' 

In my opinion this statement lacks the definiteness which is required by the 
statute. It does not define any purpose whatever. Every corporation is, in a sense, 
formed for the mutual benefit of its members. If the incorporators of this en-
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tt rprise desire to obtain permi,sion to be a corporation they must specifically set 
forth and descrihe the kind of activity which they desire authority to undertake 
under corporate organization. Yours 1·ery truly, 

TnroTHY S. Hoc;.1x. 
A ttor11ey Ge11eral. 

682. 

:'IICTCAL 1:'\SCR.-\.\TE CORPOR.\TIO:'\S-.\RTICLES OF 1:'\CORPOR.\
TIO:'\ OF THE FIRST GREEK C.-\THOLTC RCSSI.\:'\ L':'\10:'\ OF ST. 
GEORGE IX THE ST.-\TE OF OHIO :'\OT .-\PPROVED BEC.\USE 
BE:'\EFIT l':'\CERT.\1:'\ A:\D .\SSESS.:'IIE:'\T CERT:\1:'\. 

The statutes do 1101 a11/hor/::e the t•·a11sactio11 of a m11111al i11s11rance b11siness 
upon a plan that lea·;·es uncertain the amou11/ of the death be11efit a11d makes cer
taill the amount of lf1e assessme11f. 

The articles of the First Greek Catholic l?ussia11 l'nioll of St. Georye in the 
State of Ohio therefore ~vhich slate the purpose of payiny a sick benefit of $5.00 
per week auJ of assessiuy the su1n of $1.00 each i11 case of a member's death. and 
payi11y the total aiiiOIIIII to the wife ur estate of the deceased. ,·a11110I be appro1•ed. 

· October 26. 1912. 

HoxoR.\HLE CH.\HLES H. GR.\\'ES, Secretary of State. Columbus. Ohio. 

DEAR SIR:-[ beg to acknowledge receipt of your letter of September 24th, 
transmitting the proposed Articles of 1 ncorporation of THE FIRST GREEK 
CATHOLIC RUSSIA:'\ U:'\10:\ OF ST. GEORGE I:\ THE STATE OF OHIO, 
a proposed corporation "not for profit," formed for the purpose of, 

"To pay a 'ick benefit of $5.00 per week also members will be levied 
the stun of $1.00 each in case of a member's death. this amount to he paid 
to his wife or estate." 

The articles were transmitted to me for my consideration. I tind myself unabk 
to approve them for the reasons suggested in my opinion to you under date of 
June 23, 1912, in the matter of ''The Erster Radantz." In that opinion I stated upon 
the authority of State ,.,_ The Pioneer Live Stock Company, 38 0. S., 347, that in 
order that an insurance company might Iawfutty he formed under the statutes of 
this state, its purpo"e must conform to one of the statuti's authorizing the forma
tion of insurance companies. I alw catted attention to the express provisions of 
Section 665 of the General Code in this connection. 

These principles being accepted it is obvious, I think. that the .-\rticles of In
corporation in question can be accepted hy you, if at all, only as those of a "mutual 
protective as,ociation" formed under Section 9427 of the General Code, which 
pr01·ides in part as follow': 

'':\ company or association may he organized to transact the busi
ness of life or accident or life and accident insurance on the assess
ment plan, for the purpose of mutual protection and relief of its mem
bers, and for the payment of stipulated sums of money to the families. 
heirs, executors, administrators, or assigns of the deceased memhers of 
such company or association, as the member may direct, in the manner 
provided in the by-laws. * ~· * *" 

The purpose clause in question, though brief, so explicitly states the proposed 
method of doing business hy the corporation to be formed as to make it clear that 
it is not in cunformity with the aho1·e quoted section in that it is not proposed to 
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provide ··for the payment of stipulated sums of money" to the wi,·es or estates of 
the deceased members, but merely an indefinite sum consisting of $1.00 from each 
member of the association as the membership may he constituted at the time of 
a given death. The evident intention of the statute being that the sum shall be 
stipulated in advance, and the evident intention of the incorporators being that 
the association shall not agree to pay any definite sum, I am constrained to hold 
that the latter does not conform to the law in this respect. 

Indeed, I am not certain that the payment of $1.00 a member to be assessed 
against the members in case of death constitutes the transaction of the business of 
life insurance "on the assessment plan" as provided in the statute. As I understand 
the meaning of the phrase "assessment plan" as used herein, it is that which is 
clcscrihed by Bradbury, J., in delivering the opinion in State ex rei., vs. Life In
surance Company, 58 0. S., 1-29, as follows: 

''The amount of the call is uncertain and depends upon the will 
of the managing body of the concern, its board of trustees." 

In short, the statutes of this state does not seem to authorize the transaction 
of a mutual insurance business upon a plan that leaves uncertain the amount of 
the death benefit and certain the amount of the assessment. 

For the foregoing reason, I am obliged to return herewith, without by ap
proval, the proposed Articles of Incorporation of The First Greek Catholic Russian 
Union of St. George in the State of Ohio. 

733. 

Very truly yours, 
Tn!OTHY S. HoGAN, 

Attorne:y General. 

ARTICLES OF IXCORPORATIO:'\ OF THE :'\ORTH BLOOlviFIELD GAME 
PROTECTIVE ASSOCIATIO:\'-CORPORATIOX ::\OT FOR PROFIT
FEE-PURPOSE OF ASSISTIXG GOVER:\'MEXTAL FU0JCTI01\S. 

Corporations ma:y not be formed for the purpose of dischargi11g govemme11tal 
ful!ctiol!s, though they ma:y be formed for the purpose of assisti11g officers of the 
law i11 the pcrforma11ce of their duties i11 a legitimate waJ'. ---- ---- ---- _____ _ 

Under this limitation, therefore, the Articles of the North Bloomfield Game 
Protective Associatio11, stati11g the purpose of "the protection of game a11d the el!
jorcemellt of the game lwws of the State of Ohio," ma:y be filed, and the fee of 
~2.00 for fili11g Articles of Cor1~oratio11s 11ut for profit should be c:racted. 

:\'ovember 19, 1912. 

HoN. CHARLES H. GR.WES, Secretar:y of State, Columbus, Ohio. 

DEAR SJR :-I beg to acknowledge receipt of your letter of Xovember 12th 
enclosing proposed articles of incorporation of The Xorth Bloomfield Game Pro
tective Association, a corporation not for profit, for the purpose of "the protection 
of game ancl the enforcement of the game laws of the State of Ohio." 

You request my opinion as to your duty, as secretary of state, to file these 
proposed articles of incorporation and also as to the lawful filing fee therefor. 

It is evidently not intended that this corporation be organized under Section 
10200, General Code, which provides that: 

''_-\ny number of persons, not less than fifteen, a majority of whom 
must be residents of this state, may become incorporated for the purpose 
of apprehending and convicting any person or persons accused of either 
a felony or misdemeanor." 
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This is apparent because the articles of incorporation are subscribed by 
fi \"e individuals only. do not believe that Sections 10199 (not quoted) and 
10200 are to be regarded as exhaustive, in the sense that no corporation, not for 
profit, may be formed to promote the enforcement of law save under one or tlw 
other of these sections. Both of these sections confer special powers upon the 
corporations organized thereunder in addition to the general powers of a corpora-
tion not for profit. The purpose of protecting game and enforcing the game laws 
of the State of Ohio is, in my opinion. one for which "individuals lawfully may 
associate themselves" within the meaning of Section 8623, General Code, in spit·~ 

of the fact that these functions are go\·ernmental in their nature and are expressly 
\·ested by statute in the wardens and deputies of the State Fish and Game Commis
sion. Stricti\- speakiug, of course, the langua6e chosen by the incorporators is 
unfortunate in that indi\·iduals clearly may not associate themselves for the pur
pose of discharging any governmental function. Giving the articles a liberal con· 
struction, however, which I apprehend more accurately expresses the exact intentio•• 
of the incorporators, it would seem that the purpose defined is rather that of assist
ing the officers of the law in the discharge of their duties in a legitimate way. This 
is a purpose which is not unlawful and in my opinion the articles of incorporation 
in question may be properly received and filed hy you. 

I know of no feature of these articles which in any way distinguishes the 
proposed corporation from an ordinary corporation not for profit. That being 
the case, the filing fee pro\·ided hy Section 176, General Code, paragraph 5. should 
be exacted for filmg these articles. That fee is $2.00. 

Very truly yours, 
TDtuTHY S. HoG.\X, 

A ttonzey Gel!cra/. 

734. 

ARTICLES OF 1:\C:ORPORATlO:\ OF FIRST GREEK CATHOLIC RUS
SIA:\ UXIOX OF SAIXT GEORGE-XOT TO BE FlLED AS ;'IIUTUAL 
PROTECTIVE ASSOCIATIOX FOR 1:\SURAXCE ASSESS;"~IE:\T 

PLAX. 

The p!trpose deji11cd ilz the proposed articles of i11corporatio11 of The First 
Greek Cathvlic Russsia11 C11ioll of Sai11t George, as beiug "to pay a sick be11ejit of 
five dollars (~5.00) per week," does 11ot suf!lcie11tl.\' state a11 i11telltio11 to orga11i::r 
1111der Sectioil 9427, Ge11eral Code. as a "mutual protecti·ve associatio11." 11or is there 
a11y thi11g iu the purpose clause to i11dicate that tlze ph111 of f>e11sio11en is the "As
sessmellt pla11" as required by the statutes. 

September 18, 1912. 

Hox. CHARLES H. GR.\\'~:s, Secretary of State, Columbus. Ohio. 

DEAR StR :-I beg to acknowledge receipt of your letter of X ovember 12th en
closing proposed articles of incorporation of the First Greek Catholic Russian Union 
of St. George in the State of Ohio, a corporation not for profit, for the purpose 
of "to pay a sick benefit of five dollars per week." 

You request my opinion as to your duty to file and record these articles of 
incorporation, and also as to the lawful filing fee therefor. 

These articles of izicorporation have heretofore been submitted to me in 
another form. At that time I advised you that the business proposed to he done 
by this company was one substantially amounting to insurance, so that in order 
that it might properly he organized its charter must conform to some of the stat
utes providing for the organization of insurance companies. I advised you further 
that i"f this ~ociety could be regarded as coming within any of the classes of in-
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surance companies provided for by statute it would ha Ye to he regarded as a 
"mutual protecti\·e association," the organization of which is coYered by Section 
9427, General Code. That section provides in part as follows: 

··A company or association may be orgaaized to transact the busi
ness oi life or accident or life and accident insurance on the assessment 
plan, for the purpose of mutual protection and relief of its members, 
and for the payment of stipulated sums of money to the families, heirs 
executors, administrators, or assigns of the deceased members of such com
pany or association. as the member may direct, in the manner provided 
in the by-laws. * * *" 
Upon careful consideration I am of the opmwn that the purpose ~efined be

ing "'to pay a sick benefit of fiye dollars per week" does not sufficiently state an in
tention to organize under Section 9427 as ahove quoted. There is nothing in the 
foregoing purpose clause to indicate that the plan of business is the "assessment 
plan" as required by the statute. 

For this reason I am of the opinion that you may not lawfully file the pro
posed articles of incorporation of the First Greek Catholic Russian Union of St. 
George. 

This conclusion makes 
submitted by you. 

it unnecessary for me to consider the further question 
Very truly yo~1rs, 

TIMOTHY S. HOGAN, 
A ttorlley General. 

743. 

SECRETARY OF STATE ~IA Y J\'OT :-.1AI:\T AIX OFFICES O.UTSIDE OF 
COLU:-.fBUS FOR ISSUI:\G AUTO:-.IOBILE LICENSES. 

The statutes are positive alld clear ill their directioll that the office of the 
secretary of state shall be located ill Columbus alld that applicatiolls for automo
bile licellses must be filed ill said office. 

The secrctar.v of state is 11ot authori:::ed, therefore, to maillfaill a11 office out
side of Columbus for the purpose of receivillg applii:atiolls of automobile ow11ers 
alld doillg other work i11cidellfal thereto. 

December 7, 1912. 

HoN. CHARLE~ H. GRAvES, Suretar_\' of State, Columbus, Ohio. 

DEAR SIR :-ln your letter of December 5, 1912, you request my opinion as 
follows: 

"\Viii it be lawful for me, as Secretary of State, to maintain an 
office outside of the City of Columbus, for the purpose of receiving ap
plications of automobile owners for registration of automobiles, the is
suing of certificates of registration, the delivery of automobile tags and 
the receiving of the fee therefor?" 

Section 6294 of the General Code of Ohio provides as follows: 
"E\·ery owner of a motor vehicle or vehicles operated or driven upon 

the public roads or highways of this state, annually before the first day 
of January of each year, for each motor vehicle owned or acquired, ex
cept as otherwise provided in this chapter, shall cause to be filed by mail or 
otherwise, together with the payment ·of a registration fee of fiye dollars 
for each gawline or steam motor vehicle and a registration fee of three 
dollars for each electric motor nhicle, in the office of the Secretary of 
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State, an application for registration, for the following year beginning 
the first day of January of such year, containing a brief description of the 
vehicle to be registered, including the name of tlie manufacturer, the man
ufacturer's number of the motor vehicle, if number there be, the character 
of the motor power, the amount of such motor power stated in figures 
of hor~e power, the name and address of the owner of such motor ,-c
hicle, and the name of the county of the state in which he resides." 

81 

L'nder the Constitution of Ohio of 1802 ARTICLE VII, Section 4, Chillicothe 
was established as the seat of government until the year 1808, and by act of the 
General Assembly thereafter was changed to the town of Columbus, and by the 
>ubsequent act of the General Assembly and the Constitution of 1851 (Constitution 
of Ohio 1851, ARTICLE XV, Section I) Columbus was established as the seat of 
government until otherwise provided by law and has so continued. 

The General Assembly of Ohio on February 17, 1816, passed the following 
act, which is now Section 14225 of the General Code (Appendix to General Code, 
pages 156-7) : 

'"That the auditor, treasurer, and secretary of state, shall in the 
month of October next remove or cause to be removed, the books, maps 
and papers in their respective offices, to the offices prepared and designated 
for them severally, in the town of Columbus * * * and the said public 
officers shall there attend and keep their offices respectively from and 
after that time, any law to tire contrary notwithstarrdirrg." 

The law making power of our state has inpositive terms fixed Columbus as 
the seat of our government and just as positively provided under the above quoted 
act where you as secretary of state must keep and maintain your office and the 
records thereof. · 

Section 6294 of the General Code enjoins upon the owner of a motor vehicle 
making application for a tax or certificate of registration the duty of filing his ap
plication ··;,, the office of the secretary of state" by mail, or otherwise, and Section 
6299 of the General Code enjoins upon the secretary of state the duty of filing such 
application in his office, and register such motor vehicle with the name and address 
of the owner thereof and the facts stated in such application in a book or index 
kept for that purpose under the distinctive number and identification mark assigned 
to such motor vehicle by the secretary of state, and provides further that: 

"Such book or irrdex shall be kept hr tire office of secretary of state 
and be open to the inspection of any person during reasonable brtsiness 
lzours, etc." 

I have carefully considered your inquiry and investigated all the constitutional 
and statutory provisions of our state on the subject of your office and the duties 
relating to the matter of records pertaining to motor vehicles and have reached 
the following legal opinion: 

(a) That you can have no office outside of the City of Columbus, the seat 
of our state government. 

(b) That under the law you must receive the application of owners of motor 
vehicles at )'OI!r office by mail or otherwise and that the record provided for under 
Section 6299 must be kept. at your said office the same being open to any person 
at all reasonable hours. 

, The laws on the subject abo,·e referred to are so positive in their provisions 
and the intent of the Legislature in relation to where your office shall be and the 
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purpose of the record being kept therein that I can reach no other conclusions 
than those above stated. 

Respectfully yours. 
TntoTBY S. Hoc.\x. 

Attomey Geueral. 

745. 

ARTICLES OF I:\CORPORATIO.\' OF TXSURA.\'CE CORPORATIO.\' ~lUST 
BE FILED U.\'DER SPECIAL STATUTES-CEDAR GROVE S:\IOKI.\'G 
A.\'D BE.\'EFTCIAL ASSOCIATIO.\'. 

Articles of iucorporatiou which disclose the purpose of couductin.r; a form of 
insura111e nuts/ be formed under the spuial statutes providing for insuran<e t'Orpor
atious, aud su1h may 11ot be filed as a wrporatiou uot for pro/it. 

HoxoRAULE CHARLES H. GRAVES, Suretary of State, Columbus, Ohio. 

DF.AR S!R :-1 beg to acknowledge receipt of your letter of K ovember 25th, 
transmitting for my consideration the proposed articles of incorporation of "THE 
CEDAR GIWVE S?viOKIKG AND BE.\'EFICIAL ASSOCIATIO.\','' a proposed 
incorporation not for profit, the purpose of which is: 

''to promote sociabilit~· among fellow workmen, to assist its mem
bers in sickness or distress. and aid the families of deceased members by 
voluntary contributions under rules, regulations and by-laws to be 
adopted.'' 

This purpose clal!se seems to disclose an intention on the part of the incorpor
ators to form a company for purposes substantially amounting to the transaction of 
an insurance business. That being the case, I am of the opinion, as I have frequently 
advised you, that its articles of incorporation must conform to someone of the 
special provisions under the favor of which corporations may be organized for 
such purposes. The foregoing articles do not conform to any of the statutory 
provisions. l deem it unnecessary to discuss the failure of the articles to conform 
to the different pro,·isions in question in detail, but content myself with the state
ment that there is no statutory provision authorizing the formation of a corporation 
for the purpose of carrying on any enterprise such as is described in these articles. 

I, therefore, advise that you do not file or record them. 
Very truly yours, 

Tn!OTHY S. HOGAI'O, 

Attoruey General. 
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(To the Auditor of State) 
61. 

STATE BOARD OF AGRICCLTCRE-TRAXSFER OF SHO\\" LICEXSE 
FUXDS TO AGRICULTURAL FUXD-DUTIES OF AUDITOR OF 
STATE-LEGISLATIVE DEPARTCRE FRO:\! STATUTORY PROVIS
IOXS-ESTABLISHED LEGISLATIVE CUST0:\1-CO:\STITUTJOX,\L 
LAW. 

The Auditor of State should 11ot transfer from the Ge11erol Rez•e11ue fw~d 
to the State Agricultural fu11d or OIIJ' other fu11d, a11 anro1111t equal to the receipts 
from show licenses jrom the .vear 1882 to the year 1910 or from the year 1846 to 
the year 1910, or a•l.\' other like period of time. 

The statutes speci/icially prescribe for the tra11sfer to tile agricultural fuud of 
receipts derived from show lice11ses aud other sources, bitt the departure from these 
provisions bs the /egislat1tre for a period of sixty years for supportable reaso11s, 
and a11 adoption of a differeut custom, is e11titled to ··almost co11clusit•e weight." 

Cou.:Mnt:s, OHIO, January 17, 1912. 

HoN. E. :J.I. Ft:LLINGTON, Auditor of State, Col11mbus, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of January 3d, re
questing a reconsideration of an opinion rendered by me to the Secretary of the 
State Board of Agriculture, under date of June 29, 1911, respecting the duty of the 
Auditor of State to transfer the collections of show licenses from the years 1883 
to 1910 from the general revenue fund to the agricultural fund. 

The request for a reconsideration is based upon an additional statement of 
facts in your letter to the effect that prior to the year 1910, when the law re
organizing the State Board of Agriculture and constituting it a department of the 
State Government went into effect, there was no '"Agricultural Fund" in the 
treasury of the State; that from 1883 to 1910, the show licenses, or rather the 
State's portion thereof, paid into the state treasury had been olaced to the credit 
of the general revenue fund, and moneys had been appropriated from the general 
revenue fund for the support of the Ohio State Board of Agriculture during all 
these years in excess of the amount of such show license money. 

As throwing light upon your statement that prior to the reorganization of 
the State Board of Agriculture, there had been no State Agricultural fund, I have 
consulted the Revised Statutes and find that what was known as the "State Agri
cultural Fund" is mentioned but three times therein, as follows: 

1. In connection with the show license law it was mentioned, as pointed out 
in the letter of the Secretary of the State Board of Agriculture to me, in Section 
4418, R. S., this section provided in part that "Half of the moneys collected by 
the several county treasurers under that law should be credited to the '"State Agri
cultural Fund." 

2. In connection with the fertilizer law, the "Agricultural Fund" is mentioned 
in Section 4446e of the Revised Statutes, which required the Secretary of the 
State Board of Agriculture to pay into the fund any surplus arising from license 
permits issued under that law; and in the same chapter of the Revised Statutes, 
in connection with the commercial feedstuffs law, it was required by Section 4446s 
that any surplus arising from issuance of licenses for the sale of commercial feed 
stuffs should be placed to the credit of the Agricultural Fund. 
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3. By Section 4185, R. S., it was provided that a certain part of the pro
ceeds of the sale of escheated lands should be paid into the State Agricultural 
Fund. 

These. then. were the source of the State Agricultural Fund. The use to 
which such fund was intended to be de\·oted was prescribed in Section 3695 R. S .. 
which was as follows: 

to, 

'"The State Agricultural Fund shall be at the disposal of the (state) 
board (of agriculture) for the improve:nent of the agricultural interests 
of the state.: * * * *."' 

ln like manner, Section 3694, R. S., authorized the State Board of Agriculture 

··audit and pay its ordinary expenses * * * out of any fund 111 its 
possession or out of the State Agricultural Fund, * * * *." 

The act creating and incorporating the original State Board of Agriculture 
was passed in 1846, 44 0. L., 70. At the next session of the General Assembly. 
in 1847, tlv~re was passed an act entitled, "An act to create a permanent agricultural 
fund in the state of Ohio, and for other purposes, 45 0. L., 43." The first section 
of that act provided as foJlows: 

"There shall be created, from the several sources hereinafter men
tioned, a fund, which shall be known as the 'State Agricu\tural Fund.'" 

The sources of which this section speaks, as are apparent from the remaining 
sections of the act, are as follows: 

1. Show license moneys (Sections 2 of the act.) 
2. Escheated lands (Sections 3 of the act.) 
Between the years 1847 and 1898, these constituted the only sources of the 

fund known as the "State Agricultural Fund." In 1898 the section above referred 
to of the fertilizer law was passed, and in 1904 the commercial feed stuffs act be
came a Jaw. Section 6 of the act of 1847 became Section 3695 R. S., above quoted. 

l\Iy information is that prior to the reorganization of the State Board of 
Agriculture, no such fund as the '"State Agricultural Fund" was maintained in the 
state treasury, but that all appropriations for the use of the State Board of Agri
culture were made from the general revenue fund. I have taken the liberty to 
verify this statement and have found it to be absolutely correct. From the state
ments above made by me, you will obsern that no change in the law took place in 
the year 1882, as assumed in your letter and in that of the Secretary of the State 
Board of Agriculture to me. The date at which the State ."-gricultural Fund was 
created and at which the obligation on the part of the fiscal officers of the state 
to credit payments of show license moneys to such a fund came into existence was. 
as I have already pointed out, the year 1847. I have examined at random se\·eral 
volumes of the session laws between the year 1847 and the year 1882, and have 
found that all appropriations for the use of the State Board of Agriculture were 
made from the general revenue fund. For example, in the year 1859, the legisla
ture, in its general appropriation bill, enacted the following item : 

"For the State Board of Agriculture, being proceeds of show 
licenses, and escheated lands, the sum of two thousand nine hundred and 
ninety-nine dollars and forty-one cents." (56 0. L., 221.) 
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This appropriation was made from the general re,·enue fund, and it shows. 
not only the custom of appropriating for the use of the State Board of Agriculture 
from that fund, but also a helief on the part of the legislature, at any rate, that 
the proceeds of show licenses and escheated lands which were in the state treasury 
belonged in the general revenue fund. I find upon investigation, as aforesaid. 
that this custom of appropriating the exact amount of the proceeds of show license~ 
and of escheated lands continued for a time, when the legislature began to appro
priate, as you yourself state, sums greater than the amount in the treasury from 
such sources, and eventually came to disregard such amounts altogether. 

\\'hy this practice should ha,·e arisen seems on the face of matters to require 
some explanation, in view of the express language of the act of 1847, above quoted. 
"\n explanation has occurred to me, which is entirely conjectural, hut I venture to 
suggest the ~ame as tending to throw some light upon what may have taken place. 

The act of 1847 purports to create a fund which is to be at the exclusive rli5-
posal of the State Board of Agriculture. The evident intention was to make a 
permanent and continuing appropriation of the moneys arising from two SL'';rcc' 
referred to in the act to the State Board of Agriculture. This was possible under 
the constitution of 1802, then in force, which provided, in Section 21 of ,\rtick l 
thereof that, 

"Xo money shall be drawn from the treasury, but in consecl't<' ;: · 
of appropriations made by law." 

In 1851, four years after the passage of the act creating the State Agricultural 
fund and appropriating it to the use of the State Board of Agriculture, the prest>nt 
constitution was adopted. Section Z2 of Article II thereof provides that, 

''Xo money shall be drawn from the treasury, except in pursuance 
of a specific appropriation, made by law: and no appropriation shall be 
made for a lo11ger period lha11 lwo years." 

. Tt may ha,·e heen the ,·iew of the fiscal officers of the state and of the le_5is
latures, as evinced by the policy above referred to, that this change in phraseology 
as between the Constitution of 1851 and that of 1802 effected a repeal of the whole 
act pro,·iding for the creation of the state agricultural fund as a separate fund 
not subject to appropriation by the general assembly. It may have been the view 
that the intention of the act of 1847 was not to create a ''fund" in the technical 
sense but merely a sub-division of the general revenue fund. The policy of the 
state, as above described, is consistent with either of these two theories. 

At any rate, it is clear that the full effect could not be given to the provisions 
of the act of 1847 under the Constitution of 1851. \Vhat was done was evidently 
an effort to obsen·e the spirit of the act of 1847, by making appropriations from 
the general revenue fund equal to or greater than the amounts received from show 
licenses and escheats, without keeping such moneys in the treasury as a separate 
fund. 

It is possible also that doubt may have been felt as to the constitutionality of 
the act of 1847 on the ground that the old State Board of Agriculture was a private 
corporation. At any rate, we are confronted by a policy of legislation and ad
ministration of mor<> than sixty years' standing, under which the Sate Board of 
Agriculture has recei,·ed the equi,·alent, at least, of what was intended for it 
under the act of 1847. 

A policy of such standing is entitled to almost conclusi,·e weight. It is my 
opinion, therefore, in view of all the foregoing, that the Auditor of State should 
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not transfer from the general reYenue fund to the State Agricultural fund or any 
other fund an amount equal to the receipts from show licenses from the year 1882 
to the year 1910, or from the year 1847 to the year .1910, or for any other like 
period of time. l\Iy previous opinion to the Secretary of the State Board of Agri
culture was based upon the face of the statute to which he called attention, and I 
am indebted to you for calling my attention to the history connected with the 
matter. 

87. 

Very truly yours, 
TrMOTHY S. Hor.Ax, 

Attomey General. 

POLICE OFFICERS-l\IARSHALS, COXSTABLES AXD CHIEFS OF 
POLICE-ALLOWA:!'\CE EXPEKSES BY l\TAGISTRATE-AUTOl\JO
BILE HIRE-TRAKSPORTING, PURSUING AXD SUSTA.I::\IXG 
PRISONERS. 

A Magistrate is not autlzori:::ed by statute to make allowances to C oustables, 
Marshals or Chiefs of Police for expeuses iucurred in pursuing prisouers aud 
therefore, an item a/owed by a magistrate for automobile hire as au expense in
curred in the performance of such duty is illegal. 

Such officers however, may be reimbursed for expenses incurred in transport
ing aud sustaiuing prisouers. 

CoLCMBUS. OHIO, January 30, 1912. 

HoN. E. M. FcLLISGTON, Auditor of State, Columbus, Ohio. 

DEAR SIR :-Under date of November 28, 1911, you ask an opinion of this 
department upon the folowing: 

"Since automobiles have come into general use, it appears from cost 
bills presented to this department that police officers and constables find 
it very convenient in almost any form of case to hire automobiles at an 
expense of from ten to twenty-five dollars. So far, we have been disal
lowing these items. 

I herewith present two cost bills from Athens County, in which you 
will note that the police officer in each case, has charged ten dollars for 
automobile service. 

· "Question: Is a charge for automobile service made by a police 
officer, a legal charge against the State, and should the same be paid 
as other costs?" 
The offenses charged in the cases for which cost bills are presented are felonies 

and the accused has been convicted and sentenced to the Ohio Penitentiary. 
The fees to be allowed constables is provided for in section 3347, General 

Code, which provides: 

''For services rendered, duly elected and qualified constables shall 
be entitled to receive the following fees: For serYice and return of copies, 
orders of arrest, warrant, attachment, garnishee, writ of replevin, or 
mittimus, forty cents, each, for each person named in the writ; service 
and return of subpoena, twenty-five cents for one person, senice on each 
additional person named in subpoena, ten cents; service of execution on 
goods or body, forty cents; on all money made on execution, four per 
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cent.; on each day's attendance before justice of the peace, or jury trial, 
one dollar; each day's attendance before a justice of the peace on criminal 
trial, one dollar; on each day's attendance before justice of the peace in 
forcible detainer, without jury, one dollar; summoning jury, one dollar; 
mileage, twenty cents for the first mile, and five cents per mile for each 
additional mile; assistants in criminal causes, one dollar and fifty cents per 
day, each; Tra11sporfi11g a11d sustai11i11g priso11ers, a/lowa11ce made b.\' 
the magistrate, a11d paid 011 his certificate; serving all other writs or 
notices not herein named, forty cents, and mileage as in other cases; 
copies of all writs, notices, orders or affidavits served, twenty-five cents; 
summoning and swearing appraisers in case of replevin and attachment, 
one dollar in each case; ad\·ertising property for sale on execution, 
forty cents; taking bond in replevin, and other cases, fifty cents; each 
day's attendance on the grand jury, two dollars." 

87 

Section 4387, General Code, prO\·ides for the fees of a marshal as follows: 

"In the discharge of his proper duties, he shall have like powers, 
be subject to like responsibilities aud shall receive the same fees as 
sheriffs aud constables in similar cases, for services actuall}• performed by 
himself or his deputies and such additional compensation as the council 
prescribes. In no case shall he receive any fees or compensation for 
services rendered hy any watchman or any other officer, nor shall he 
receive for guarding, safekeeping or conducting into the mayor's or 
police court any person arrested by himself or deputies or by any other 
officer a greater compensation than twenty cents." 

Section 4534, General Code, 102 Ohio Laws, 476, prO\·ides for the fees of 
chiefs of police, as follows: 

"Ia felonies, and other criminal proceedings not herein provided for, 
such mayor shall have jurisdiction and power, throughout the county, 
concurrent with justices of the peace. The chid of police shall execute 
and return all writs and process to him directed by the wayor, and shall 
by himself or deputy attend on the sittings of such court, to execute the 
orders and process thereof and to preserve order therein, and his juris
diction and that of his deputies in the execution of such writs and process, 
and in criminal cases, and in cases of violations or ordinances of the cor
poration, shall be co-extensive with the county, and in civil cases shall 
be co-extensive with the jurisdiction of the mayor therein. The fees 
of the mayor in all cases, excepting those arising out of violations of 
ordinances, shall be the same as those allowed justices of the peace for 
similar sen·ices and the fees of the chief of police or his deputies i11 all 
cases, e.rcef>lillg those arisi11y out of violatio11s of ordi11a11Ces shall be the 
same as those allowed sheriffs a11d co11stables i11 similar cases." 

Section 2997, General Code, 102 Ohio Laws, 93 provides: 

"In addition to the compensation and salary herein provided, the 
county commissioners shall make allowances quarterly to each sheriff for 
keeping and feeding prisoners, as provided by law, for his actual aud 
11ecessar.v exf>euses illcurred a11d expended in pursui11g o1· tra11sporting 
f>ersolls accused or com!icted of crimes and offenses, in com·eying and 
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transferring persons to and from any state hospital for the insane, the 
institution for feeble minded youth, Ohio hospital for epileptics, boys' 
industrial school, girls' industrial home, county homes for the friendless, 
houses of refuge, children's homes, ~anitariums, convents, orphan asylums 
or homes, county infirmaries, and all institutions for the care, cure, cor
rection, reformation and protection of unfortunates, and all expenses of 
maintaining horses and vehicles necessary to the proper administration 
of the duties of his office. The county commissioners shall allow the 
sheriff his actual railroad fare and street car fare expended in serving 
civil processes and subpoenaing witnesses in civil and 'Criminal cases, and 
may allow his necessary livery hire for the proper administration of the 
duties of his office. Each sheriff shall file under oath with the quarterly 
report herein provided a full, accurate and itemized account of all his 
actual and necessary expenses, including railroad fare, street car fare 
and livery hire mentioned in this section before they shall be allowed 
by the commissioners." 

The fees in question, as shown in the cost bills, purport to have been allowed 
by the magistrate, although no certificate to that effect is presented. The only 
authority of a magistrate to make an allowance of fees is found in the clause in 
Section 3347, General Code, which is "transporting and sustaining prisoners, allow
ance made by the magistrate, and paid on his certificate." This allowance is for 
""transporting and sustaining prisoners." One of the costs bills charges for pursu
ing prisoners. There is a difference between pursuing and transporting prisoners 
which is recognized in Section 2997, General Code, when it provides: '"for his 
actual and necessary e~penses incurred and expended in pursuing or transporting 
persons accused or convicted of crimes and offenses." By virtue of Section 3347, 
General Code, the magistrate can only allow for transporting and sustaining pris
oners and not for pursuing prisoners. 

·while Sections 4534 and 4386, General Code, allow marshals and chiefs of 
police the same fees as sheriffs and constables in similar cases, yet there is no 
authority of statute. extending the provisions of Section 2997, General Code, to 
constables, marshals, or chiefs of police, so as to give the county commissioners 
a right to allow them their expenses in pursuing persons accused or convicted of 
crimes. 

Section 3015, General Code, provides: 

'"The county commissioners may allow an·d pay the necessary ex
penses incurred by an officer in the pursuit of". a person charged with 
felony, who has fled the country." 

By this section the county commissiot;ers are authorized to allow the neces
sary expenses of an officer incurred in the pursuit of a person charged with a 
felony, who has fled the country. 

Section 3016, General Code, provides: 

"In felonies, when the defendant is convicted the costs of the 
justice of the peace, police judge, or justice, mayor, marshal, chief of 
police, constable and witnesses, shall be paid from the county treasurer 
and inserted in the judgment of conviction, so that such costs may be 
paid to the county from the state treasury. In all cases, when recogni
zances are taken, forfeited and collected and no com·iction is had, such 
costs shall be paid from the county treasury." 
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The cases in question come within the provisions of this latter section. 
It is my conclusion, therefore, that any allowance made by a magistrate to 

a constable, marshal, or chief of police as his expenses incurred in the pursuit of 
a person charged or COtl\'icted of a felony is unauthorized and cannot be paid from 
the state treasury as part of the costs. 

An allowance made by the magistrate to such officers for transporting and 
sustaining prisoners would be a proper item of cost in such cases. 

The allowance made by the county commissioners to an officer as his neces
sa•y expenses in pursuing a person charged or convicted of a felony, who has fled 
the country, would be a proper charge in the cost bill of such case. 

157. 

The items for automobiles in the two cases presented should be disallowed. 
Respectfully, 

TnwTHY S. HOG.\X, 

Atton1ey General. 

STATE AID FOR SCHOOLS-EFFECT OF S;\IITH LA\Y-1lAXJ:\1U~l 

LEVY-DUTY OF AUDITOR OF STATE-REPEALS BY EviPUCA
TIOX. 

Since repeals by implicatiou are uot admitted 1mless the latter act is clearly 
illcOIIsistellf with the former, a11d si11ce both constitutio11al and legislative provisio11 
is made for "thorough and efficie11t schools," the State Aid law for week school 
districts has 110t been repealed by the Smith Law, aud the Auditor is still authoriud 
under the proper circumsta11ces to issue his warra11t for State Aid as prm•ided i11 
Sectiou 7959 Ge11eral Code. 

Such warrant shall only be issued whe11 the ma.rimum let•y for school board 
purposes, (three-fourths of which has beeu made for tuitiou purposes) is ill
sujjicieut to e11able the Board to pay $40 per mouth for itJ teachers for eight 
mouths of the year. 

The "maximum ln•y" provided for in tl1e State Aid law which was formerls 
restricted by the twelve mill limitatio11, is uow, by reason of the Smith Law, 
subject to the four limitatio11s provided for therei11. It therefore, follows that 
~t·lwt the Budget Commissiou determiues to be the "maximum legal school leV),' for 
the district" shall be the ma.riuwm levy for the purpose of the State Aid Law. 

Whe11, therefore, the Board has properly certified a su!Jiciwt sum to the 
Auditor to pro-z_·ide sufficiently for payment of its teachers, and the Budget Com
missioll has reduced the allowauce to such an exte11t that teachers cannot be paid 
$40 per mouth for eight months in the :year under the restrictions of Section 7959 
General Code and three-fourths of such allowance is made for tuition purposes, 
the State Auditor may issue his State Aid Warraut. 

CoLUMBUS, OHIO, January 17, 1912. 
Hox. E. ~f. FGLLINGTox. Auditor of State, Columbus, Ohio. 

DE.\R SIR :-I am in receipt of a letter from you under date of Xonmber 
14th stating a certain question so succinctly that I am constrained to quote the 
same in full: 

"In view of the many perplexing questions relatiYe to what is 
known as 'State Aid for \\'eak School Districts' ha,·ing been presented 
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to this department, and with the end in new oi clearing some of the 
conflicting provisions relative thereto l request your opinion on the 
following: 

''Section 7595, General Code. '::\ o person shall be employed to 
teach in any public school in Ohio for less than forty dollars a month. 
\Vhen a school district has not sufficient money to pay its teachers forty 
dollars per month for eight months of the year, after the board of edu
cation of such district has made the maximum legal school levy, three
fourths of which shall be for the tuition fund, then such school district • 
shall receive from the state treasurer sufficient money to make up the 
deficiency." 

''Section 5649-3a (0. L., 102, page 270). 'On or before the first 
Monday in June, each year * * * each board of education * * * shall sub
mit or cause to be submitted to the county auditor an annual budget, setting 
forth in itemized form an estimate stating the amount of money needed 
for each month thereof. * * * *' 

''Section 5649-3c ( 0. L. 102, 271) 'The county auditor shall lay be
fore the budget commissioners the annual budgets submitted to him * *. 
The budget commissioners shall examine such budgets and estimates 
prepared by. the county auditor * * * *. In making such adjustments 
the budget commissioners may review and change the annual estimate 
contained in such budgets, and may reduce any or all the items in any 
such budget * * * * .' 

''The maximum levy for school purposes to be made by a board of 
education prior to June 2, 1911, was 12 mills, and the maximum levy for 
school purposes to be determined by the budget commissioners under the 
Act passed May 31st, 1911, and approved June 2, 1911, is 5 mills. 

''Section 7595, General Code. '* * * * after the board of education 
of such school district has made the maximum legal school levy.' 

"The former law provided for a maximum levy of 12 mills, to be 
made by the board of education. 

The present law provides for a maximum levy of 5 mills to be de
termined by the budget commission. 

"Question: Under the existing law, is the Auditor of State 
authorized to issue his warrant for State Aid provided in Section 7959, 
General Code? 

"Question: If und~r the existing laws the Auditor of State is author
ized to issue his warrant for State Aid provided in Section 7595, General 
Code, what is the maximum levy (three-fourths of which shall be for 
tuition purposes) necessary to qualify a school district to receive State 
Aid? 

''Question: Is the school district in which the budget commission
ers have determined the school levy to be 5 mills qualified to receive 
state aid, having entered into contracts with the teachers for $40.00, 
$50.00 and $60.00 per month respectively if after the teachers have per
formed services under the contracts for a period of six weeks it rescinds 
former contracts and enters into new contracts at the uniform salary of 
$40.00 per month, providing any deficiency in excess of an average of 
$40.00 per month for eight months is paid from outside sources other 
than tax collections?" 

Your first query raises the question as to whether or not the State Aid Law 
is repealed by the act of June I, 1911, 102 0. L., 270 popularly known as the 
"Smith one per cent. law.'' 
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You have yourself quoted enough of the prO\·isions of the two acts involved 
in this question to illustrate the scope of each. As affecting the present question 
it need only be added that the Smith law does not expressly repeal the State Aid 
law or any part thereof, nor does it expressly amend any provision of the State 
Aid Law. \Vhatever influence the enactment of the Smith Law had upon the 
effect and operation of the State Aid Law must, therefore, be ascertained by impli
cation. The present question is as to whether or not the Smith Law repeals the 
State Aid Law. It is a maxim of statutory construction that implied repeals are 
not favored. The question being as to whether a prior statute is repealed by one 
of subsequent enactment, a court will look to the controlling intent of both for the 
purpose of ascertaining whether or not the one can be reconciled with the other. 
If the essential intention of the earlier statute is imcompatible with that of the 
later one, no course is open to the court but to hold that an implied repeal has been 
effected. If, however, the later statute can be given full effect-and it must at all 
events be given full effect-without impairing the essential idea of the earlier 
statute, the earlier statute will be regarded as still in force, though perhaps modified 
to some degree by the provisions of the later one. 

Applying this test to the two statutes under consideration the conclusion is 
reached that there has been no implied repeal. The essential idea and purpose 
of the whole state and thus to carry more completely into effect the mandate of 
Article 6, Section 2 of the Constitution which provides that, 
of the weak school district law is to further equality of opportunity to the youth 

'"The general assembly shall make such provision by taxation, or 
otherwise, as, that the income arising from the school fund, will secure 
a thorough a11d ejjicie11t system of co111111011 schools throughout the state 
***}~*" 

The full intent of the framers of this constitutional provision was not realized 
so long as boards of education of the more wealthy districts of the state were able 
to pay their teachers such compensation as would attract the ablest members of 
the profession, while those of the poorer districts found themselves unable to pay 
compensation that would attract any competent teacher. Under such conditions 
the youth of the poorer districts did not receive the same school advantages as 
those of the more wealthy districts, and thus the common school system of the 
state was not equal "thorough and efficient throughout the state." In point of 
fact, as is well known, this was the actual condition of affairs under the scheme 
of legislation which provided merely for the levy of the state common school fund 
and its redistribution on the basis of enumerated pupils. It is quite apparent, 
therefore, that the obviation of this condition and the closest possible approxima
tion of the constitutional idea must have been the legislative motive evinced in the 
enactment of the State Aid Law. If there were any doubt about this point the 
~ame would be removed by consideration of the very first sentence of the act 
which is as follows: 

"~o person shall be employed to teach in any public school in Ohio 
for less than $40.00 a month." 

To provide funds necessary to accomplish this purpose the legislature in the 
same act proceeded to pledge the support of the state to such districts as might 
not have "sufficient money to pay their teachers $40.00 per m0nth for eight months 
of the year." 

The money which any school district would have under the scheme of legis-
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lation in force at the time of the passage of the State Aid Law would have been 
derived from two sources, viz, the state common school fund, and the proceeds 
of local levies for school purposes. It ~vas the intent of the act. as manifested by 
the further provisions thereof, that the ability of a school district to pay its 
teachers the minimum wage therein prescribed should be measured· by the maximum 
revenue that could be made available to the district from these two sources. Such 
a test was absolutely necessary from a practical standpoint. It required that each 
board of education make the "maximum legal school levy, three-fourths of which 
shall be for the tuition fund," as a measure of the ability of the district to raise 
sufficient money to pay its teachers $40.00 a month for eight months. 

It thus appears that the full and complete essential legislative intent em
bodied in the State Aid Law was that State aid should be afforded to such school 
districts as were unable from the limits of taxation applicable to local school levies 
to pay their teachers $40.00 per month for eight months in the year, so that this 
minimum wage could at all events be paid by every school district in the state. 

The foregoing, I believe to be the true construction of the State Aid Law. 
That is, I understand the phrase ''the maximum legal school levy" as therein used 
to mean "the maximum levy for local school purposes which may be made 
within the limitations upon the taxing power prescribed by the state." It was clearly 
not the intent of the general assembly to adopt by reference the existing limita
tions of the taxing power for this purpose and to make them a part of the State 
Aid act for all time so that a change in the degree or method of limiting the 
taxing power for local school purp'oses would work an implied repeal of the 
State Aid act. The phrase seems to have been purposely adopted with a view to 
permitting its adjustment, so to speak, to any changes made by the legislature in 
the taxing statutes. 

?\ow at the time the State Aid Law was passed the sole anr! only limitation 
upon the taxing power for local school purposes was that of twelve mills which 
restrained the authority of the board of education in making its local levies. If 
the legislature had chosen in the meantime simply to raise or to lower this limita
tion of mills there would have been no question, I think, but that the new rate 
would have been the "maximum levy for school purposes" within the meaning of 
Section i595, and that such legislation would not in any way have impaired the 
continuing effect of the weak scl;ool district law, although it might have had the 
practical effect of rendering a larger number of school districts eligible to state 
aid than had been eligible under the previous legislation. 

So much then for the construction of the state Aid Law, and the determina
tion of the controlling intent thereof. X ow here in that law can there be found an 
intention to make any specific limitation or any specific kind of limitation or test 
of ability of a local school distric-t to levy locally for tuition fund purposes. But 
even if such an intent could be found in the State Aid Law it would have been 
a minor and unessential element of that law not to be preserved, in my judgment, 
at the hazard of thwarting the essential and principal purpose of the act by and 
through some subsequent legislation changing the manner of ascertaining the 
limits of taxation. In either'view of the case such a change would not repeal the 
State Aid Law by implication. 

X ow the Smith one per cent law applies principally to limitations on the tax
ing power and its essential intent has to do with such limitations although there 
are minor provisions of the act which relate to the expenditure of moneys raised 
by taxation. It would not be profitable in this opinion to go into details of the 
operation of the law. These are lucidly explained by the supreme court in the 
journey entry in the case of State ex rei vs. Sanzenbacher incompletely reported 
in the 84th Ohio State, and in paragraph 4 thereof as subsequently modifier!. 
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Broadly speaking, the law prm·idcs that in no taxing district shall a greater amount 
of taxes be levied in 1911 or in any year thereafter than was le,·ied therein for all 
purposes in the year 1910; that in no taxing district shall a greater amount of 
taxes be levied for all purposes in the year 1911 or thereafter than will necessitate 
a rate exceeding ten mills exclusive of levies for interest and sinking fund purposes; 
that in no case shall all levies exclusi,·e of emergency levies and inclusi,·e of in
terest and sinking fund levies in the aggregate require a rate in any taxing 
district exceeding fifteen mills; that local levies for school purposes, for example. 
shall be limited to five mills; that the enforcement of the several limitations of 
the act shall be effected by and through the agency .of what is known as the budget 
commission, the sole duty of which body is to see that in no taxing district any of 
the limitations of the act are exceeded. 

The interposition of the budget commission has, so to speak, a redewing 
·authority as to tax levies, creates a check upon the levying power of the hoard of 
education. Xo longer is that power untrammeled save by the single limitation of 
twelve mills or by any other single limitation. Xow levies of a hoard of educa
tion must, so to speak share with other local levies applicable in the same terri
tory in the fund to be derived from the maximum levy for all purposes as pre
scribed by the Smith Law. It is the duty of the budget commission to determine 
the proportion in which the school district shall thus share in the gross fund, but 
in the exercise of this power the budget commission is itself limited by the con
struction of the act as enunciated by the supreme court in the case above cited, 
and must observe as far as possible the proportions of five mills, three mills and 
two mills etc., pr~scribed by Section 5649-3a of the law. 

The ultimate conclusion then is that in the Smith Law the legislature has 
provided four limitations above enumerated upon the power to levy for local 
school purposes instead of one as formerly. The enforcement of all of these 
limitations is left to an administrative board created for that purpose; but the 
limitations themselves are none the less limitations prescribed by the law of the 
state just as the former limit of twelve mills was a limitation imposed by the law 
of the state. There is, therefore, nothing essentially different in the Smith Law 
with respect to the purpose and intent of the State Aid Law from the provisions 
in force at the time the .. State :\id Law was adopted. 

It follows from all that has· been said that whether or not the particular 
method of applying the State's limitation upon the taxing power of the hoard of 
education which was in force at the time of the enactment of the State ,\id Law 
be regarded as having been in the mind of the General Assembly when the law 
was passed, and whether or not levies under the Smith Law be regarded as being 
made by the board of education or by the budget commission, the Smith one per 
cent. law merely changes the method of determining what the maximum levy 
for school purposes under the law of the state, which may in a gi,·en instance he 
applicable to a particular school district, is; that, therefore, it does not seem to be in
consistent with any of the provisions of the State :\id Law and certainly not with 
the controlling and essential provisions thereof; and that for these reasons the 
State Aid Law was not repealed when the Smith Law was enacted. 

\\' e come now to the question directly raised hy your second inquiry,-a 
\'ery practical one from your view point as to how the State :\id Law is to be 
applied under the Smith one per cent. law. This question may he answered hy 
ascertaining what is the "maximum legal school levy" as referred to in Section 
i595 and as fixed by the Smith Law. 

If it he deemed essential to the legislative purpose in the enactment of the 
State Aid Law that the test in all e\·ents he applied to tue acliou of the board of 
education, then this question must he approached from OJ)e end; if the per,;onality, 
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so to speak, of the board of education be deemed an unessential provisiOn of the 
State Aiel Law then a different method must be adopted. In either event, however, 
the conclusion reached is the same. If the exact meaning of the State Aiel Law 
be that a board. of education is entitled to State aid for its district, if it has done 
all in its power under the law to raise the money by taxation and is unable to 
raise enough because of limitations on its power to pay its teachers $40.00 a month 
for eight months, then we need only to inquire as to what the power and duty 
of the board of educatio11 is under the law. It appears from Section 5649-3a of 
the Smith Law that it is incumbent upon the board of education to file annually 
with the county auditor an estimate setting forth in detail form the needs of the 
school district for the incoming year. \Vhen this is done the board of education, 
so to speak, drops out of the machinery of taxation entirely. It now devolves upon 
the budget commission to compare this estimate with the estimates from other tax
ing districts including the territory of the school district or part thereof for the 
purpose of ascertaining whether or not all the money estimated to be needed by 
the several taxing authorities can be levied in every part of the territory of the 
school district without exceeding any of the limitations of the Smith Law. If 
this can be done the budget commission simply certifies each estimate to the county 
auditor untouched by it, and the county auditor computes the rate of taxation 
necessary to produce the estimated amount on the duplicate of the district. If, 
however, it is ascertained that all the sums estimated as needed for the incoming 
year for the several taxing districts, if allowed, would require a rate or amount of 
taxation which would offend against one or more of the limitations of the Smith 
Law, then it is the duty of the budget commission to reduce the estimates sub
mitted to it, and the several items thereof having clue regard to proportions of 
which the several taxing authorities submitting estimates are permitted to levy 
taxes according to the internal limitations of Section 5649-3a by such amounts 
as will insure compliance with every limitation of the law. 

It thus appears that the power of the board of education as such is exhausted 
when it has filed its estimate. In this view of the case, then, the maximum exer
cise of power which the board of education itself may make, is the filing of an 
estimate which shall include all of its needs for the incoming year. This method 
of reasoning leading to the conclusion above reached is open to objection however 
because it is at least questionable whether the intention of the General Assembly 
in the enactment of the State Aid Law was to refer to the exercise of power by 
the board of education. It seems more likely to me at least that the real intention 
was to refer to the maximum levy of taxes for the school district whether that 
levy be regarded as having been made in the full sense by the board of education 
or by some other body, such as the budget commission. That is to say, if instead 
of the Smith one per cent. law the General Assembly had enacted a law providing 
that the county commissioners should determine the rate of taxation for local 
school purposes, I do not think such legislation would have impaired the State Aid 
Law despite the mention in that law of the "board of education." So, whether or 
not it is now the board of education which determines the amount or rate to be 
levied for school purposes the real intention of the State Aid Law applies to the 
taxing officer or board which does ultimately determine the rate of taxation for 
local school purposes; or more accurately, the real intention of the State Aid law 
is to impose its test upon the making of the maximum legal school levy whatever 
that may be, and by whatever agency it may be effected. 

X ow the budget commission in a philosophical sense is not the levying 
authority. It is not so designated in the law nor was it so regarded by the supreme 
court, as is evident from the language of that court employed in its decision in the 
case above cited. The Smith Law imposes certain limitations; these. must be en-
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forced by some administrative authority; the budget commission is created for this 
purpose; it is simply the agency of the state whereby the will of the legislature is 
carried into effect ; its determinations have the force and effect of legal limitations 
upon the taxing power just as if they were regarded as acts of the General As
sembly. There is not one limitation upon the school levy, but as I ha\·e said there 
are four such limitations. The action of the budget commission is simply the ap
plication of these limitations. It follows, as a matter of course, that what the 
budget commissi011 determines to be the maximum amount which' may be ln•ied 
for a school district for local school purposes is "the maximum legal school /e~"}' 

for that district." This definition of the term satisfies e\·ery requirement of Sec
tion 7595. 

I have already pointed out that the legislature did not necessarily have in 
mind a single limitation on the taxing power in enacting the State Aid Law, but 
certainly did have in mind any and all limitations which might at a given time 
curb the power of taxing for local school purposes. 

It follows from what has been said that it is erroneous to regard the five 
mill limitation of Section 5649-3a which applies expressly to levies for local school 
purposes as being the "maximum legal levy for school purposes," or at least as 
being the only maximum levy for such purpose under the Smith Law. ln a given 
instance other limitations of the Smith Law may interfere and prevent this limi
tation of five mills from operating at all. Thus if the needs of a school district 
which are to be determined by the board of education without reference to the 
duplicate, and without computing the number of mills necessary to produce suffi
cient revenue therefor, are found by the budget commission to involve a levy of 
four mills on the duplicate of the district, and the needs of other taxing districts 
levying in the same territory, as reported to the budget commission, are such that 
this levy of four mills together with the others would produce an aggregate levy 
which would violate the ten mill limitation of the Smith Law of the fifteen mill 
limitation thereof, or the limitation measured by the amount of taxes levied in 
the year 1910, then it would devolve upon the budget commission to reduce the 
estimate of the board of education together with those of other taxing at;thorities 
so as to enforce the limitations of the law. If the effect of such reduction would 
be to make it impossible for the school district to pay its teachers $40.00 a month 
for eight months, then such district would be in the position of being without 
sufficient funds to comply with the \:V eak School District Law under its power of 
levying for local school purposes. lt would be a weak school district in every 
sense of the word as contemplated in the State Aid Law, and in my opinion if 
qualified in other respects should be giYCn State Aid. 

The only manner in which the five mill limitation of the Smith Law could 
he practicall.v applied as the "'maximum levy for school purposes" within the mean
ing of the State Aid Law in a case like that above described would be by holding 
that if the budget commission reduce the estimate for local school purposes below 
that which is certified to it, it does so at the peril of disqualifying the district for 
State aid; or rather my holding that a school district which does not need five 
mills in order to pay its teachers $40.00 a month can never receive State aid, and 
that, therefore, the budget commission ought never to reduce the estimate of such 
school district because its action would result in a deficiency which could not be 
supplied by the state. 

Such a holding is impossible under the language of the Smith law. The 
budget commission is not supposed to be advised as to the number of teachers em
ployed by a board of education nor as to the amount of compensation to he paid 
to each. The Smith Law does not provide that the commission shall take into 
-:onsideration any such matters in making its reductions, and the supreme court 
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has expressly prO\·ided that reduction shall be made with due regard to the pro
portions of which the various taxing districts, includjng the same territory, are 
permitted to levy by Section 5649-3a. Therefore, it cannot be held that the budget 
commissi-on is obliged, practically or otherwise, to investigate and determine for 
itself the necessity of a school district under the \Veak School District Law so 
as to guide it in its action in reducing the budget. Such a holding would also 
result in producing a lack of uniformity in the operation of the Smith Law as 
effecting all taxing districts excepting school districts. If the Smith Law was 
amended so as to provide that an estimate filed by a board of education as pre
scribed by Section 5649-3a should set forth the various facts required as a condi
tion precedent to qualification as a weak school district by Section 7595, General 
Code, and that such estimate should not be reduced below five mills, if the effect 
of such reduction would be to make it impossible for the district to pay its teachers 
$40.00 a month for eight months, then it would nave to be held that the five mill 
limitation of the Smith one per cent. law, which would tlze11 be the o11ly li111itatio11 
applicable to local school levies so far as the tuitio11 frmd was co11cerned would 
b? the maximum levy within the meaning of Section 7595. In the absence of such 
express language in the section the opposite conclusion which I have already ex- · 
pressed must necessarily follow. 

A construction of the two statutes which would regard the five mill limitation 
as the maximum legal school levy within the meaning of the state aid law would, 
therefore, result in denying state aid to school districts unable, because of the 
operation of the law of the State to pay their teachers $40.00 per month for eight 
months. Such a holding would defeat the purpose of the State Aid Law in its 
entirety. If this be the meaning of the Smith Law, then, in my judgment, it has 
worked an implied repeal of the State Aid Law, and for that very reason this con
struction is not to be favored. 

On the other hand, I am aware that the opinion which I have expressed, and 
the construction which I have approved, are likely to result in an abuse of power by 
the budget commission, and certainly will result, with or without abuse of power, 
in causing many more school districts to come with in the classification of weak 
school districts than have heretofore been found therein. Perhaps it is fair to say 
that the construction which I have adopted will render school districts weak which 
have heretofore never been able or willing to qualify as such. I am frank to say 
that at the time I made up my mind as to the true meaning of the two statutes 1 
was impressed with the idea that that meaning would result in a condition which 
would seriously embarrass the treasury of the state by either exhausting the state 
common school fund from which appropriations for state aid have heretofore been 
made and necessitating the distribution of said fund generally in a lesser amount 
per enumerated pupil than has heretofore been the practice; or, on the other hand, 
would result in necessitating appropriations for state aid from the general revenue 
fund, which seems to be already taxed to its full capacity. 

I have given due weight to this consideration although, it being a mere argu
ment of inconvenience, it is not entitled to great weight in determining what the 
law is. It simply amounts to an objection that the construction which I have 
formulated would render the State Aid Law too expensive to the state, and would 
render its operation subject to abuse in fav~r of the school districts and against 
the state. It is a sufficient answer to these objections to say, as to the first, that 
the matter of expense is entirely conjectural, and, as to the second, that, having 
regard to the essential intent and purpose of the state aid law, a construction 
~vhich might be open to abuse as against the state is at all events to be preferred 
to one which would certainly lead to a denial of the benefits of the State Aid Act 
to any school district, and would thus defeat the essential purpose of that act, 

-· 
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and that it must be presumed in law that the budget commission will not abuse 
the powers entrusted to it. 

From all the foregoing I am of the opinion, in answer to your first question, 
that the auditor of State is authorized to issue his warrant for state aid as pro
vided in Section 7595, General Code, despite the passage of the Smith one per cent 
law, so-called. 

In answer to your second question, I beg to state that in my opinion 'the 
maximum levy necessary to qualify a school district to receive state aid in any 
levy, or rather any estimate of amount made by the board of education of a 
school district and filed with the county auditor as represented the total amount 
necessary for all local school purposes for the incoming year, three-fourths thereof 
being for tuition purposes, if only said estimate is reduced in such manner as to 
leave undisturbed the proportion which the tuition fund bears to the total school 
levy, by the action of the budget commission ; that is to say, a practical rule for 
the guidance of the auditor of state in discharging his duty under Section 7596, 
General Code, and under the Smith one per cent. law is as follows: 

The auditor of state must require from the county auditor a certified state
ment of the following facts: 

1. The amount estimated by the board of education for its budget as neces
sary for tuition fund purposes. 

2. The amount so certified as necessary for all other local purposes. 
The auditor of state must ascertain in whether the amount certified for tuition 

purposes is less than three-fourths of the total amount estimated to be necessary 
for all purposes exclusive of sinking fund, and if so he need investigate no further 
and must refuse to issue his warrant. 

3. The amount of the estimate for the several purposes as reduced by the 
budget commission. The auditor of state must then ascertain whether the tui
tion fund estimate as reduced still constitutes three-fourths of the total amount 
estimated for all purposes exclusive of sinking fund as reduced. If the proper 
proportion still exists the district is thus far qualified; if not the auditor need 
investigate no further and must refuse to issue his warrant. 

4. The amount of money paid over to the board of education by the county 
treasurer at the February and August settlements to the credit of the tuition 
fund for local school purposes. 

5. The number of teachers employed in the school district; the salaries con
tracted for, and the number of persons of school age in the district. 

These facts are to be used in determining the qualifications of a school district 
the same as they have heretofore been used for that purpose. 

6. The deficiency for the relief of which state aid is asked. 
The deficiency for which a state aid voucher may be issued by the auditor 

of state may not exceed the difference between the amount of revenue paid to 
the board of education at the two semi-annual settlements (Item 4 above), and 
the amount estimated by the board of education as constituting its needs for the 
incoming year (Item 1 above), unless the amount estimated was not cut down by 
the budget commission, as shown by comparison of items 1 and 3 above. If the 
amount estimated has not been reduced by the budget commission the board of 
education would, therefore, be itself responsible for the deficit, in that it did not 
exercise the degree of care required by the letter and the spirit of the Smith Law 
in providing for its expenditures for the incoming year, and then, in my judgment, 
the board has failed to qualify. If, on the other hand, as already indicated, the 
board's estimate was reduced by the budget commission, and yet the amount of 
the deficiency added to the amount of revenue paid O\'er by the county treasurer 
at the semi-annual settlement exceeds the amount of the estimate, then the board 

4-A. G. 
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of education is not disqualified, but is not permitted to have state aid for the en
tire deficiency, but only for that part which equals the difference between the 
revenues actually collected and the amount of its estimate. 

As I have enumerated the ,·arious items which I think ought to be set forth 
by the county auditor in his certificate to the auditor of state I have tried to in
dicate the rules that are to guide the auditor of state in acting thereon. 

I realize that this method of procedure is quite different from that hereto
fore in vogue, and seems, at first blush, to distroy the old distinction between a 
weak school district and one which is not weak. In reality there is no such change 
of status. The method above suggested simply provides the relief necessary to 
enable a school district to pay teachers $40.00 per month for eight months in the 
year when the inability to pay such sum for such time is due to the operation of 
the limitations of the taxing power to be exerted for local school purposes, which 
limitations are created by the law of the state. This is precisely what the original 
state aid act is. If more school districts become weak than have been weak in the 
past under this ruling, this is but a natural result of the imposition by the Smith 
law of four limitations upon the taxing power in place of one. At the same time 
the procedure above outlined discourages carelessness and niggardliness in esti
mating expenses for the incoming year, and will operate in furtherance of the 
intention of the Smith Law in this particular. 

vVith respect to your third question I beg to state that I have under advisement 
another question submitted by you which is closely related thereto. I would prefer 
with your consent, to consider these two questions together and to pass upon 
them at the same time. I, therefore, ask your indulgence in permitting me to 
withhold my opinion at this time upon that question and to incorporate its answer 
in the other opinion ref erred to. 

158. 

Very truly yours, 
TIMOTHY s. HOGAN, 

Attomey General. 

STATE AID TO SCHOOLS-PAY11ENT Of SUPERINTENDENT AND IN
STITUTE EXPENSES NOT INCLUDED WITHIN LIMITATIONS
TUITION FUXD-TEACHERS' SALARIES. 

A Board of Education is not to be deuied State Aid by reason of tlie fact 
that is PaJs autlzori::ed expeuses other than teachers' salaries out of the tuitio11 
fzmd, such as SuJ>erilzte11dent's salary and institute fees. 

The amouut of Stale Aid allowed, however, shall not exceed such sum as is 
necessary to make teachers' salaries equal to $40.00 per month. 

CoLUMBUS, OHIO, February 26, 1912. 

Hox. E. :\I. FuLLINGTON, Auditor of Stale, Columbus, Ohio. 

DEA~ SIR :-Under date of September 19th you have requested my written 
opinion as follows: 

"Under the Act to provide for State Aid for weak school districts, 
is the district entitled to State Aid which has employed a Superintendent 
in excess of forty dollars per month? Does the employment of a Super- · 
intendent or a teacher in excess of forty dollars per month, disqualify 
a school district to receive State Aid?" 
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In answering the above question I assume that the Board of Education of 
such weak school districts made the maximum levy of twelve mills, three~fourths 
of which was used for tuition purposes, hut that the total amount received for 
tuition purposes for the school year ending August 31, 1911, was insufficient, and 
therefore a deficit was created. I also assume that the question is asked in ref~ 

erence to the law prior to the passage of the Smith one per cent. law passed by 
the last legislature. 

Section 7595 of the General Code provides: 

"X o person shall be employed to teach in any public school in 
Ohio for less than forty dollars a month. \Vhen a school district has 
not sufficient money to pay its teachers forty dollars per month for 
eight months of the year, after the board of education of such district 
has made a maximum legal school levy, three-fourths of which shall 
be for the tuition fund, then such school district may receive from the 
state treasurer sufficient money to make up the deficiency." 

The fund from which the school teachers are paid is the tuition fund of 
such district and is made up from two sources. 

1. From the amount received from the State of Ohio from what is designated 
the "State common school fund" and the "common school fund," which under 
the provisions of Section 7603, General Code is to be expended only in the pay
ment of salaries of superintendent and teachers. 

2. From three-fourths of the taxes raised by the maximum school levy. 
The salaries of school teachers are to be paid monthly. 
Section 7595, General Code provides that no person shall he employed to 

teach in any public school in Ohio for less than forty dollars per month. 
\Vhile the Supreme Court in the unreported case of Layne, Administrator 

vs. Board of Education, Xo. 11428 on the docket of the supreme Court, seems to 
have held that a board of education may contract with a teacher for less than 
forty dollars per month notwithstanding the provisions of Section 7595, General 
Code that no teacher shall be employed for less than forty dollars per month, yet 
as the provision that no teacher shall be employed for less than forty dollars a 
month is contained in the same section as the provision for State Aid, I think it 
clearly to be the intent of the legislature that in order for a school district to re
ceive State Aid all the teachers thereof shall be employed at a salary of at least 
forty dollars per month, being the minimum salary provided in such section, and 
that if a board of education does not pay each and every teacher at least forty 
dollars a month, the minimum salary provided in such section, such school district 
shall not be entitled to receive State Aid. 

The section further provides that when a school district has not sufficient 
money to pay its teachers forty dollars per month for eight months in the year 
after the board of education of such district has made the maximum school levy, 
three-fourths of which shall be for tuition fund, then such school district may 
receive from the State treasury sufficient money to make up the deficit. 

The tuition fund of a school district is the fund from which various pay
ments shall be made other than to teachers. For instance, Section 7702, General 
Code provides that a city board of education shall appoint a suitable person to 
act as superintendent of the public schools. It would seem that the appointment 
of such a superintendent was mandatory upon the city school district. 

Section 7690, General Code provides that each board of education may ap
point a superintendent of the public schools and it would seem to me that such 
provision although not mandatory was permissive. 
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Under the provisions of Sections 7735 and 7736 General Code a board of 
education is required by law to pay the tuition of elementary pupils either from 
the tuition or contingent fund. 

By the provisions of Section 7751, General Code a board of education is re
quired to pay the tuition of pupils of a high school from either the tuition or 
contingent fund providing no further levy has been made under said section. 

By the provision of Section 7870, General Code a board of education is re
quired to pay in addition to the regular salary the amount due the teachers for 
attendance at teachers' institutes. 

It would, therefore, appear that while the tuition fund is primarily for the 
payment of teachers' salaries at forty dollars per month, yet there are certain 
obligations fixed upon the board of education by law to pay from such tuition 
fund obligations other than the salaries of teachers. In other words, the institute 
fees are to be paid in addition to the teachers' salaries, the superintendent's salary 
is to be paid in addition to the teachers' salaries and the tuition fees of elementary 
pupils and high school pupils are to be paid either from the tuition or contingent 
fund, and therefore, should the contingent fund be insufficient the liability is 
placed against the tuition fund. 

It will, therefore, be seen that it is not contemplated by the legislature that 
the tuition fund of a school district shall be used solely for the payment of sal
aries of teachers thereof, but that the same shall also be used for other purposes. 

As I view the provisions of Section 7595, General Code it means simply if the 
school district does not receive into its tuition fund a sum which would be sufficient 
to pay its teachers forty dollars a month for eight months, such school district is 
entitled to receive enough money to make up the amount which would be necessary 
to pay its teachers such minimum salary. It does not mean, as it seems to me, that 
the board of education cannot pay other obligations which are placed either pri
marily or secondarily upon the tuition fund from such tuition fund, nor does it 
mean that it is restricted to the payment of the minimum salary to the various 
teachers of the school district, but merely that the state will only pay to such 
school district the difference between the total amount of the tuition fund received 
and the amount which would have been necessary to pay its teachers the minimum 
salary. 

I am, therefore, of the opinion that a board of education may use the tuition 
fund . .for the payment of obligations in excess of forty dollars a month for teachers, 
but that in applying for State Aid such board of education shall only be entitled 
to an amount which would equal a sum necessary to pay the requisite number of 
teachers a salary of forty dollars a month after deducting the total amount of 
the tuition fund actually received. 

Very truly yours, 
Tn!OTHY S. HoGAN, 

Attomey Geueral. 
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198. 

APPROPRIATIOX FOR :\IAIXTEXAXCE OF OHIO XATIOXAL GUARD
"DRILL PAY" IXCURRED PRIOR TO FEBRUARY 11, 1911, BUT PAY
ABLE :\IARCH 1, 1911. 

The apfropriation bill passed for "Jfaintena11ce Ohio Xatio1wl Guard" has 
uot been made as strict legality requires, from the State Jfilitary fund. The 
amormt appropriated howez•er, is in strict conformity with the law relating therein, 
and the departure is founded in an established custom, which there is no occasio•z 
to question. 

Said appropriation bill expressly provides that the funds provided for shall 
not be used to pay liabilities incurred prior to February 10, 1912, yet, i1zasmuch as 
the liability for "Drill Pay," although originating at the time the soldier performs 
the duties, is not due and payable until reports are properly made to the Adjuta11t 
General, i. e. 111arch 1st, no liability can be said to exist as far as tire stale is con
cerned, rmtil the1L Therefore, "Drill Pay" must have been hrtended by the Legis
lature to be met by the appropriation extending from February 11, 1911 to February 
11, 1912. 

CoLlJlllBt:s, 0Hro, :\larch 12, 1912. 

Ho:-<. E. :\I. Ft:LI.INGTON, Auditor of State, Columbus, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of February 23d, re · 
questing my opinion as follows: 

"Out of the appropriation made to the Ohio Xational Guard for 
the years 1911 and 1912, is paid the "Drill Pay" of the enlisted men of 
the Guard. In 1910, the Adjutant General exhausted his ;:~ppropriation 
for other purposes, and did not have enough money to complete the 
drill pay. The Legislature in 1911 made an appropriation to meet this 
deficiency out of amount allotted to them under the law for 1911. 
They are now confronted with the same proposition for their obligations 
for drill pay for the year 1911. Their appropriation for :\faintenance 
Ohio ::\ational Guard is exhausted, and they have some liabilities for 
drill pay. Section 2 of the General Appropriation Bill for 1912, provides 
that the moneys appropriated shall be available to pay liabilities incurred 
on and after February 16, 1912, but shall not in any way be expended 
to pay liabilities or deficiencies existing prior to February 16, 1912. This 
provision will not permit of my allowing the vouchers issued for drill 
pay in 1911 out of the appropriation for ::\Iaintenance of Ohio Xational 
Guard for the year 1912, unless it is construed that this is a continuing 
appropriation. If this view is taken, there should he some point where 
the liability against succeeding years' appropriations should cease, and 
it is contended by the Adjutant General that this should be at the close 
of the two year period, February 16, 1912. 

"I would be pleased to have your view of the situation, and advise 
as to whether or not I can pay liabilities incurred for drill pay prior to 
February 16, 1912, out of the appropriation for :\Iaintenance Ohio Xa
tional.Guard,' made in the appropriation bill for 1912." 

The following sections of the General Code must be considered in connection 
with the question which you ask: 
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"Section 5265. The auditor of state shall credit to the 'state mili
tary fund' from the general revenues of the state, a sum equal to ten 
cents for each person who was a resident of the state, as shown by each 
last preceding federal census. Such fund shall be a continuous fund 
and available only for the support of the orga!1ized militia. It shall not 
be diverted to any other fund or used for any other purpose. 

"Section 5266. The general assembly shall appropriate annually, 
and divide into two funds, the amount authorized by the preceding 
section. Such funds shall be respectively known as the 'state armory 
fund' and 'maintenance Ohio national guard fund.' 

"Section 5267. From the 'maintenance Ohio national guard fund,' the 
ad"jutant general shall pay the per diem, transportation, subsistence and 
incidental expenses of militia companies, inspections and incidental ex
penses of camp, including horse hire, fuel, lumber, forage of horses, and 
medical supplies. 

"Section 5268. From the 'state armory fund,' the board shall pro
vide armories by leasing, purchasing or constructing as provided in this 
chapter." 

I presume that the auditor of state has performed the duty devolving upon 
him by Section 5265, and that there is in the state treasury a fund known as the 
"~tate military fund," which is a continuous fund and available only for the sup
port of the organized militia, not to be diverted to any other fund or used for 
any other purpose. If that is the case I am convinced by considerations that 
seem to me to be obvious that such a fund, so set apart, is not to be regarded as 
a subdivision of the general revenue .fund of the state. If it were a subdivision of 
the general revenue fund of the state any general assembly might appropriate any 
portion of it for any uses and purposes whatever. 

The history of appropriations to which you refer generally in your letter 
is perhaps best disclosed by .quotation from the bills passed by the last session 
of the General Assembly. 

On February 22, 1911 there was passed, and on February 28th there was 
approved, an Act, being House Bill 117, entitled "An Act to make partial appro
priations for the last three-quarters of the fiscal year ending N" ovember 15, 1911, 
and the first quarter of the fiscal year ending February 15, 1912." Section 1 of 
that act provided in part as follows: 

"That the following sums, for the purposes hereinafter specified, 
be, and the same are hereby, appropriated out of any moneys in the state 
treasury to the credit of the general revenue fund, not otherwise ap
propriated, to-wit: 

* * * * * * * * 
OHIO NATIONAL GUARD 

Maintenance Ohio National Guard __________________________ $50,000.00" 

Section 2 of that act provided as follows: 

"The moneys appropriated in the preceding section shall not be 
in any way expended to pay liabilities or deficiencies existing !)1"ior to 
February 15, 1911, nor shall they be used or paid out for purposes other 
than those for which said sums are specifically appropriated as aforesaid.'' 
(102 0. L. 14-27) 
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On April 26, 191 1 the General Assembly passed an Act, approved April 28, 
1911, of which the following is a complete copy: 

".\n Act to make appropriations for the maintenance of the Ohio 
national guard. , 

"\VHERE.\S, At the session of the general assembly in 1909, an act 
was passed entitled 'An act to provide the carrying into effect the pro
visions of article 9, of the Constitution of Ohio,' and, 

"\\"HEREAS, By reason of the carrying into effect the provisions of 
this act in the appropriations of the moneys for the maintenance of the 
Ohio national guard various liabilities than outstanding and since in
..:urred for transportation and other items making up the maintenance 
account could not be ascertained or known by the state until after Feb
ruary 15, 1910, or February 15, 1911, and then the amounts could not be 
paid from either of the appropriations for the years beginning February 
16, 1910, or February 16, 1911, and are, therefore now outstanding and 
unpaid for the want of authority only on the part of the state to pay 
these liabilities, existing prior to the above named dates, from the funds 
set aside on January 1, 1910, or January 1, 1911, for the maintenance of 
the Ohio national guard, such liabilities now aggregating twenty 
thousand seven hundred six dollars and eighty cents ($20,706.80) ; 
therefore, 

''Be it enacted by the General Assembly of the State of Ohio: 
"Section 1. That there be and is hereby appropriated from any 

moneys raised, set aside or coming into the state treasury for the main
tenance of the Ohio national guard for the year ending December 31, 
1911, to pay liabilities outstanding and unpaid prior to February 15, 
1911, the sum of twenty thousand seven hundred six dollars and eighty 
cents ($20,706.80)." 

On May 31, 1911 the General Assembly passed an act entitled "An Act to 
make general appropriations," which was approved June 14, 1911. (102 0. L. 373). 
The first section of this act provided in part: 

"That the following sums, for the purposes hereinafter specified, 
be and the same are hereby appropriated out of any moneys in the state 
treasury to the credit of the ge11era/ re'i/elllU {u11d, not otherwise ap
propriated, to-wit: 

* * * * * * ~ * 
OHIO ~ATIONAL GL'ARD 

State armory fund ----------------------------------------$200,000.00 
:\faintenance Ohio national guard __________________________ $206,005.80" 

Section 2 of said act provided as follows: 

"That the moneys appropriated in the preceding section shall be 
available to pay liabilities incurred on and after February 16, 1911, but 
shall not in any way be expended to pay liabilities or deficiencies existing 
prior to February 16, 1911, nor shall they be used or paid out for pur
poses other than those for which said sums are specifically appropriated 
as a fo'resaid." 

Another act, passed and approved on the same respective dates as the act 
just mentioned, and similarly entitled, provided as follows: ( 102 0. L. 393) 
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"Section I. That the following sums, for the purposes hereinafter 
specified, be and the same are hereby appropriated out of any moneys 
in the state treasury to the credit of the ge11eral revwue ju11d, 11ot 

otherwise appropriated, to-wit: 

* * * * * * * * 

OHIO NATIONAL GL'ARD 

State armory fund-----------------------------------------$200,000.00 
:Maintenance Ohio national guard ___________________________ 276,712.10" 

* * * * * * * 
"Section 2. That the moneys appropriated in the preceding section 

shall be available to pay liabilities incurred on and after February 16, 
1912, but shall not in any way be expended to pay liabilities or deficiencies 
existing prior to February 16, 1912, nor shall they be used or paid out 
for purposes other than those for which said stuns are specifically ap
propriated as aforesaid * * * "' *." 

The Act of April 28, 1911 is quite ambiguous because it appropriates neither 
from the general revenue fund nor from the state military fund, but from "any 
moneys raised, set aside or coming into the state treasury for the maintenance 
of the Ohio national guard for the year ending December 31, 1911." I take it, how
ever, that rather than to hold this act invalid for ambiguity a court would regard 
it as aptly describing "the state military fund." It is to be observed that the act 
of April 28, 1911 is the only act which appropriates any money from the "state 
military fund." Yet, I am led to believe, from the statements in your letter, that 
the sum of $476,712.10, being the amount appropriated for the year 1912 for the 
state armory fund and the maintenance of the Ohio national guard, equals the 
amount which would be produced by setting aside ten cents for each person in 
the state as shown by the last preceding federal census; that is to say, the popula
tion of the State of Ohio, as shown by the census of 1910 was 4,767,121. 

This amount should be designated as a separate fund and the general 
assembly virtually ignored Section 5265 et seq. when it appropriated for the year 
1912, for example, for the maintenance of the Ohio national guard, and for the 
state armory board, from the general revenue fund. However, I am aware that 
this is a practice in accordance with the custom of many years standing, in pur
suance of which many funds, designated in the statutes as separate from the gen
eral revenue fund, are treated in the appropriation bills as subdivisions thereof. 
With the propriety of this custom I have nothing to do. 

By process of addition it will at once be ascertained that the $50,000 appro
priated from the general revenue fund by the partial appropriation bill, the $20,-
706.80 appropriated from the state military fund by the act of April 28, 1911, the 
$206,005.30 appropriated from the general revenue fund by the general appropria
tion bill for 1911, and the $200,000.00 appropriated for armory purposes by the 
general bill of 1911 from the general revenue fund, in the aggregate, equal the 
amount of $476,712.10, which, I have already stated, appears to be the amount of 
the state military fund. 

It appears, therefore, that although the legislature has erroneously and in
advertently appropriated from two separate sources for the maintenance of the 
Ohio national guard and for state armory purposes, it has, in the aggregate, ap
propriated the exact amount of the state military funds. I have taken the liberty 
to consult the books of your office as to the manner of handling the four ap
propriations for the year 1911 and find that credit has been given to the Ohio 
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national guard for the entire sum of $476,712.10. I mention this fact because I 
had drawn from your letter the erroneous conclusion that the $20,706.80 appro
priated by the act of April 28, 1911 had been charged against the partial or the 
general appropriation for the same purpose. This is not so, as I have already 
stated; and the Ohio Xational Guard has received credit for and has expended 
all but a small part of the total amount of what would have been the "state mili
tary fund," if the legislature had properly designated the source of its appropria
tions for this purpose. 

In fact, the legislature appropriated more than the amount of the state 
military fund; for purposes designated in Section 5267 as within the general 
description of "maintenance Ohio national guard" the sum of $5,500 for trans
portation deficiency was carried in the unauthorized deficiency bill of the year 1911, 
and appropriated out of the general revenue fund. (102 0. L. 367) I presume, how
ever, that this item is more properly a part of the extraordinary expenses incident 
to the riot servke of the national guard and should be considered together with 
the appropriation of $180,000 for this purpose, found on page 3 of 102 0. L., 
rather than considered as an addition to the amount appropriated for current 
needs of the national guard. 

Confusing, then, as is the language used by the general assembly in its ap
propriation bills, the arithmetical coincidence above referred to leads me to con
clude that its intention was that the amount of what would be the "state military 
fund," ascertainable on January 1, 1911, exclusive of that appropriated for armory 
purposes, should be expended for the payment of liabilities incurred in maintain
ing the Ohio national guard from February 15, 1911 to February 15, 1912, and for 
paying liabilities incurred for transportation and other miscellaneous items ap
pertaining to the maintenance of the Ohio national guard, existing on and incurred 
prior to February 15, 1911. 

It is perfectly clear, I think, that the intention of the legislature was that 
the amount of this fund, ascertainable on January 1, 1912, should be divided be
tween the purposes of the state armory boa;rd for the fiscal year beginning February 
15, 1912 and to pay liabilities incurred in maintaining the Ohio national guard 
from anc.l after February 15, 1912. 

The state military fund is a continuing fund, but the appropriations made 
therefrom are not and could not be "continuing appropriations," as you say the 
adjutant general has suggested to you. The express language of Section 2 of the 
partial and general appropriation bills, above quoted, preclude any such conclusion, 
at least any conclusion that either of these appropriations may be used to pay 
liabilities incurred or deficiencies existing prior to the date named in the section. 
In the sense that these appropriations may be used to pay liabilities incurred at 
any time after the expiration of a year from the date named in Section 2 of each 
bill, the appropriations may be said to be continuing; that is to say, it is provided 
in the 1911 bill, for example, that the money therein appropriated shall not be 
used to pay deficiencies incurred prior to a certain date, but it is not provided 
therein that such appropriations shall not be used to pay liabilities incurred after 
any given date. In other words, the legislature has not defined the posterior date 
beyond which liabilities may not be incurred and paid for out of the appropria
tion. Inasmuch, however, as the legislature is presumed to have obeyed the con
stitution, there is an implied limitation of this sort, to-wit: two years from the 
date of passage of the bill ( not two years from the date at which liabilities might 
first be incurred and paid out of the appropriation, as you erroneously state). 

It therefore follows that the moneys appropriated in the partial bill for 1911 
are available to pay liabilities incurred in maintaining the Ohio national guard 
between February 15, 1911 and February 28, 1913; those appropriated by the act 
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of April 28, 1911 are available to pay only those liabilities and deficiencies ex
pressly mentioned therein but may be expended at any time up to April 28, 1913; 
those appropriated in what I have designated as the general bill for 1911 may be 
expended to pay any liability incurred between February 16, 1911 and June 14, 
1913; and those appropriated in what I have termed the general bill for 1912 may 
be used tQ pay liabilities incurred between February 16, 1912 and June 14, 1913. 

I have thus tried to define the exact life and meaning of these various ap
propriations. The use of such general words as "continuing appropriation," "ap
propriation for the year 1912" etc. is really meaningless, unless these terms are 
accurately defined. 

JVIuch of the foregoing discussion is, of course, of little value in connection 
with this question because the first three of the four appropriations above men
tioned have now been, as you state, almost, if not c'ompletely, exhausted; so that 
the only money now appropriated and not expended for the maintenance of the 
Ohio national guard is that appropriated from what I have termed the 1912 bill. 
The sole question, therefore, is as to when an obligation for drill pay is "incurred" 
within the meaning of Section 2 of that act. 

The subject of drill pay is regulated by Section 5288 of the General Code, 
which provides as follows: 

"Each regularly enlisted man in the organized militia of this state 
shall be paid twenty-ftve cents for each regular weekly drill attended, 
not to exceed forty-eight weeks in one year, to be paid quarterly upon 
the presentation of the proper certified muster and pay-roll to the adjutant 
general. Upon his approval, the state auditor shall issue his warrant 
upon the treasurer for the amount certified to as above provided in favor 
of the officer making the certificate as hereafter provided." 

I am informed by the Adjutant General that by the regulations of the Ohio 
national guard which, by virtue of Sections 5240 and 5291, General Code, have 
the force and effect of law, if not inconsistent with the statutes, the elates for the 
quarterly payment are so fixed that one of them is ~1arch first; that is to say, on 
the first of 1Iarch of a given year the adjutant general will have presented to 
him for his approval a properly certified muster and pay-roll showing the amount 
of drill pay clue to the officers and enlisted men of the Ohio national guard for 
the preceding three months. At this time, also, the state auditor will have pre
sented to him the pay-roll so approved, upon which he is required, if there be 
money in the treasury appropriated for that purpose, to issue the warrant upon the 
treasurer. 

Section 5289 provides as follows: 

"The commanding officer of each company, troop, battery, hospital 
corps or band, at a stated hour during the regular weekly drill, shall 
call the roll of his command and keep a record of the members present 
and the absentees. From this record he shall make intriplicate muster 
and pay-rolls at the end of each quarter, to which he shall attach his 
certificate, and forward to the adjutant general." 

If this section stood alone it would be clear that so far as the statutes are 
concerned the adjutant general would not be in a position to know what obliga
tions for drill.pay had been incurred until each commanding officer had forwarded 
to him the muster and pay-roll of his particular command duly certified. It is 
true that Section 5291 provides that, 
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"The adjutant general shall make such regulations, require such 
bonds and reports, and furnish such blanks as may be necessary to carry 
out the provisions of the preceding three sections." 

and that by virtue of this section the adjutant general seems to have power to 
require reports other than those required to be made by Section 5289 itself. How
ever, it is my judgment that the only method of paying the pay-roll is that out
lined in Section 5288 and Section 5289, above quoted: therefore, although the 
adjutant general has the means of advising himself as to the amount of drill pay 
due for drills held between December 1st and February 15th, for example, he has 
no power to issue separate vouchers nor to certify to the auditor of state that 
portion of a pay-roll separately from that reported by drills held between February 
15th and 1\farch 1st. 

This fact must, in my judgment, be taken into account in determining what 
the legislature's intention was in the use of language like that quoted from the 
second section of the 1912 appropriation bill. \Vhilc, in the strict sense of the wonl, 
the liability for drill pay is incurred when an enlisted man, for example, reports 
for drill pay upon a specified date, yet, from the standpoint of the State, there can 
be no liahility, until the various steps have been gone through with and properly 
certified pay-rolls have been presented to the adjutant general and approved h.v 
him. Furthermore, the indivisibility of the quarterly pay-roll resulting from the 
express terms of Section 5288 indicates, to me at least, that the legislatnr~ ~ould 
not have intended a part of any pay-roll, and especially that falling due on March 
1st, to be paid, part from one appropriation and another part from another. 

Xow, it might be urged that because the 1911 appropriations are available 
to pay the entire pay-roll falling due on :March 1st if a sufficient balance remained 
in the account thereby created, therefore, it can not be said that the general as
sembly intended that this pay-roll should be met out of the 1912 appropriation, 
so-called. This, however, does not necessarily follow, because of the peculiar 
nature of the "state military fund," as I have already described. On the face of the 
statutes defining that fund it appears to be the intention of the general assembly 
that each calander year shall take care of itself, so to speak, in the maintenance of 
the Ohio national guard. We are, therefore, to regard the appropriations, pre
sumably made in pursuance of these statutes, as being primarily intended to meet 
the charges against the state treasury on account of the maintenance of the militia 
for a given year. This, I believe to be the controlling intention of the legislature 
and to shed light upon the meaning of Section 2 of the appropriation act. 

From all the foregoing considerations I am of the opinion that no part of 
the pay roll presented on 1\1arch 1, 1912 is a liability incurred prior to February 
15, 1912, and that the entire pay roll then coming due may lawfully be paid out 
of the appropriation for the year 1912. 

This holding might seem to be inconsistent with the act of April 28, 1911, 
above quoted; upon careful examination of that act, however, it will be ascertained 
that the deficiency then existing and therein recognized as having been created 
and incurred prior to February 15, 1910 and February 15, 1911, respectively, are 
described as items of transportation and other miscellaneous items; drill pay is 
not expressly mentioned; it may have been a matter of fact that a part of these 
deficiencies consisted of drill pay; however, the legislative intent is manifested 
in the language used, and if there was any drill pay disch::)rged out of this twenty 
thousand dollar appropriation that feature of the matter would not come to the 
attention of the average member of the general assembly in voting for the bill. 
Therefore, I cannot believe that it can be held that the general assembly has, by 
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passing the act of April 28, 1911, construed its ordinary appropnatwn acts, and 
the language customarily used by it in the second section thereof with reference 
to the time when a quarterly pay roll is incurred. 

216 

Very triily yours, 
TntoTHY S. HOG.\X, 

Attonzey General. 

TAXES AND TAXATI0X-S~IITH mm PER CEXT. LAW-STATE AID 
FOR SCHOOLS-"11AXIMUM LEVY" BY BOARD OF EDUCA TIO)..f
SHRI~KAGE IX TAX COLLECTIOXS-FOR:\IER OPIXIO)J 110DI
FIED. 

The maximum levy necessary to quali!J• a school district to receive State 
Aid is any estimate of amou11t :y,( of which are for tuition purposes made by the 
Board of Education to the C owzty Audtor as representi11g thi! total amount !lec
essary for all school purposes for the coming :year, regardless of 1·eductions made 
by the Budget Com mission, prov·iding such reductions are made so as to preserve 
wzdisturbed the %, proportion for tuition purposes. If a board of education fails 
to estimate an amou11t sufficiently large to pay its teachers forty dollars per III011tlz, 
it is not entitled to State Aid. Tlzis rule must be qualified however, to the extent 
that a Board is not disqualified by reason of a mere shrinkage in tax collections. 

The statement, therefore of a former opinion to the effect that a Board of 
Education whose estimate had been reduced by the Budget Commission, would be 
e11titled to State Aid to tlze extent of a difference between the amozmt allowd by 
the Budget Commission, and the amou1zt estiuzated must be overruled. 

March 18, 1912. 

Ho:-r. E. M. FULLINGTON, Auditor of State, Columbus, Ohio. 

DEAR SIR :-At your request I have reviewed and reconsidered a portion of 
my opinion to you under elate of J aauary 17th, respecting the effect of the Smith 
One Per Cent. Law, so-called, upon the law which provides State Aid for weak 
school districts. 

In that opinion, I undertook to set forth a detailed set of tests for the use 
of the Auditor of State in determining whether or not a given school district 
would be entitled to State aiel. You now call my attention to a hypothetical state 
of facts as to which the application of the tests suggested by me seems difficult, 
and in the light of which some of the statements in my opinion seem mutually 
inconsistent. That state of facts 1s as follows: 

"A board of education filed an estimate with the county auditor 
under the Smith Law, which said estimate is in point of fact too low-that 
is, not sufficient in amount to supply the needs of the district under the 
State Aid Law for the ensuing fiscal year. The Budget Commission, 
in the discharge of its duties under the Smith Law, reduced the estimate 
thus made and filed with the county auditor by the board of education." 

The question is, of course, as to whether or not, under my pre,·ious opinion, 
or under the law as I now see it, the school district under such circumstance, would 
be entitled to state aid. 

An answer to this question is found in the following paragraph of my former 
opinion. 
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"6. The deficiency for the relief of which state aid is asked. 
"The deficiency for winch a state aid voucher may be issued by the 

auditor of state may not exceed the difference between the amount of 
nvenue paid to the board of education at the two semi-annual settle
ments (Item 4 abO\·e), and the amount estimated hy the board of edu
cation as constituting its needs for the incoming year (Item t above), un
less the amount estimated was not cut down by the budget commission, as 
shown by comparison of items 1 and 3 above. If the amount estimated 
has not Leen reduced by the budget commission the board of education 
would, therefore, be itself ro:sponsible for the deficit, in that it did not 
exercise the degree of care required by the letter and the spirit of the 
Smith Law in p~ovidii.g for its expenditures for the incomin,5 year, 
and then, in my judgment, the board has failed to qualify. If, on the 
other hand, as already indicated, the board's estimate was reduced hy the 
budget commission, and yet the amount of the deficiency added to the 
amount of reve1~ue paid over by the county treasurer at the semi-annual 
settlement exceeds the amount of the estimate, then the board of educa
tion is not disqualified, but is not permitted to have state aid for the en
tire deficiency, but only for that part which equals the difference he
tween the revenues actually collected and the amount of its estimate." 

109 

The language here used by me is consistent with the language of a previous 
paragraph of the opinion which I also quote: 

''In answer to your second question, I beg to state that in my 
opinion the maximum ]e,·y necessary to qualify a school district to recei,·c 
state aid is any levy, or rather any estimate of amount made by the 
board of education of a school district and filed with the county auditor 
as representing the total amount necessary for all local school purposes 
for the incoming year, three-fourths thereof heing for tuition purposes. 
if only said estimate is reduced in such manner as to leave undisturbed 
the proportion which the tuition fund bears to the total school levy, hy 
the action of the budget commission; that is to say, a practical rule for 
the guidance of the auditor of state in discharging his duty under Section 
7596, General Code, and under the Smith One Per Cent Law is as fol
lows:" 

Upon a careful reconsideration of these two paragraphs of my former opinion, 
I am of the present opinion that they are inconsistent with the reasoning that 
preceds them. This inconsistency is partly disclosed by language used in the first 
of the two paragraphs quoted above, that is to say, if the amount estimated by 
the f>Oard of education has not been reduced by the budget commission, and yet 
the returns from taxation are insufficient to carry into effect the purpose of the 
State Aid Law, then the responsibility for the deficiency rests upon the board 
of education and not upon the Budget Commission; this is equh·alent to saying 
that the deficiency is not created by the limits of taxation, but by the volun
tary act of the board of education itself. The case then would virtually he the 
same as one· under the old law, in which the board of education had levied ten 
mills, say, under the erroneous belief that such a le\'Y would enable it to pay its 
teachers forty dollars a month. 

It now seems obvious to me that if a boa~d of education fails to estimate the 
le,·y needed by it for the incoming year at an amount sufficiently large to enable 
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it to pay its teachers forty dollars per month, it is not entitled to any state aid 
whatever, regardless of whether or not the budget commission reduces its est:mate 
below that amount originally certified by the board. 

I recall that I had in mind at the time of the preparation of the former 
opinion, the fact that the income from taxation is invariably less than the total 
amount levied. There are certain fees of the county auditor and county treasurer 
which must be deducted from the gross levy, and certain shrinkages dae to de
linquencies of tax payers which experience had demonstrated to be inevitable. I 
had thought that it was incumbent upon the board of education merely to consider 
its actual needs in making up the budget, without regard to these shrinkages, and 
I have thought also that the intention of the two laws under consideration, read 
together, is that the State shall supply deficiencies arising· from such shrinkages. 
On the reconsideration that I have given to the matter, I have not changed my 
opinion in this respect. I am still of the opinion that an innocent mistake on the 
part of the board of education as to the shrinkage due to delinquent taxes and the 
fees of county officers, ought not to disqualify the board. I see, however, that my 
consideration of this point has lead me to formulate conclusions, in the former 
opinion, that were to broad. To make the matter short, and at the same time to 
furnish you with a complete rule of action, I beg to set forth, without further dis
cussion, my exact views relative to the manner in. which a situation like that above 
described should be handled. 

If the board's estimate has not been reduced by the Budget Commission, 
and yet there is a deficiency, the Auditor of State, from the facts before him, as 
set forth in the former opinion, must ascertain whether or not the amount of the 
deficiency, added to the returns from taxation, exceed the estimate of the board. 
If it does, then it is obvious that the board's estimate was too low, and the board 
is disqualified; if it does not, then it is equally obvious that the difference between 
the returns from taxation and the estimate of the board is due solely to the shrink
ages from tax delinquencies and officials' fees. Under such circumstances, the 
school district would be qualified for state aiel, and, of course, would secure the 
entire amount of the deficiency asked for. 

If, on the other hand, the estimate of the board has been reduced by the 
Budget Commission, and yet the deficiency asked for·, added to the returns from 
taxation, exceed the estimate of the board, it is obvious that the deficiency is not 
entirely due to shrinkages in. revenues, nor to the action of the Budget Commis
sion, but in part at least, to the failure of the board of education to make a care
ful and complete estimate of its needs. This being the case, the district is dis
qualified, not only to the extent of the difference betw~en the amount of the 
estimate and the sum of the deficiency asked for and the revenues received, as 
suggested in the former opinion, but also for any state aid whatever. 

In the light of the discussion which has preceded, I think it will be en
tirely clear to you, if I state, as my final conclusion on the matter, that a board 
of education is disqualified from receiving for the district state aid if it fails to 
estimate the needs of the district under law which requires the payment of forty 
dollars per month for all the teachers therein, regardless of whether or not the 
Budget Commission has reduced its estimate; but that in making its estimate under 
the Smith Law, a board of education, in order to qualify for state aid, is not re
quired to assume the risk of shrinkages in tax collections, and if its estimate is 
for an amount, which if received from taxation would enable the schools to run 
for eight months and the teachers to be paid forty dollars per month, then 
state aid may be received to cover the shrinkages in revenues even though the 
budget commission has not reduced the board's estimate. 
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I trust that I have made myself clear. All portions of the former opinion 
incoasistent with this opinion are to be regarded as overruled. 

217. 

Very truly yours, 
TD!OTH\' S. HOG.\:\', 

Attonze!,' Geueral. 

TRAVELlXG EXPEXSES CHARGEABLE BY PUBLIC OFFICIAL AG.\IXST 
STA1E-TIPS-PORTER'S FEES- LOXG DISTAXCE TELEPHOXE 
:\fESSAGES-:\IESS:\GES TO F.UllLY. 

:\farch 22, 1912. 

Hox. E. :\f. Ft:LLIXGTOX, Auditor of State, Colulllbus, Ohio. 

DEAR SIR :-I am in receipt of your letter of :\larch 14, wherein you state: 

"In the examination of the financial transactions of the depart
ment of Adjutant General of Ohio, the examiners of this department 
find items in the expense accounts of officers and employes of the de
partment for tips, porters and telephone messages. 

"Being in doubt as to the legality of charges for tips and porters, 
your opinion is respectfully requested for our guidance in auditing such 
accounts. 

"It has been held that the official residence of a state official is at 
Columbus and not where he resided at the time of his election or ap
pointment. 

"If such officials elect to maintain their families at their home 
instead of at Columbus, are charges for long distance telephone mes
sages to them, legal items of expense chargeable to the state? 

If a state official or a national guard officer on duty be c-ontinued 
away from home longer than expected, whether a resident of Columbus 
or elsewhere in the state and he telephones or telegraphs his family that 
he will not be home when expected, is such expense personal or can he 
charge same to the state?" 

and in reply I beg to say that a "tip" is defined as a gift or gratuity and the 
Century Dictionary defines it as a donation to one for some service or pretended 
service while in the employ of another and for which the employer makes pay
ment. In any light it is a gratuity or donation to one who is ready and willing 
to receive but who confessedly has no right to demand, and therefore cannot be 
considered as an expense chargeable to the State as other expenses may be. 

Money paid to a porter may or may not be a legal expense, depending upon 
the character of service rendered and whether the doing of that for which money 
was given was, or was not, a part of his duties under his employment. 

Long distance messages to members of an official's family who maintains his 
home outside of Columbus cannot be considered as an expense incident to an 
office. 

Telegraph or telephone messages by an official when absent on duty advising 
his family of an unlooked for detention may be considered as an official expense 
where the railroad fare, hotel bills and the like are properly chargeable to the 
State. This is regarded as somewhat doubtful and is based not so much upon the 
strict legality of the charge as it is upon the fact that a state official has the same 
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duty to perform toward his family as an individual. An indi,·idual should and 
would go to that expense, and the state should not object to the same as lo1g as 
it was kept within reason. 

293. 

Very truly yours, 
TrMOTHY S. HoGAN, 

Attoruey Gneral. 

ABSTRACT OF TITLE-SITE FOR WO~IETh''S REFOR~IATORY SITU
ATED IN U?\IOX COUXTY, PARIS TOWNSHIP-DEFECTS. AND 
0~\liSSIONS. 

April 10, 1912. 

HoN. E. M. FuLLINGTON, Auditor of State, Columbus, Ohio. 

DEAR SrR :-In response to your verbal request of recent date I have .~xamined 
the abstract of title to the site for the proposed Womans' Reformatory described 
as follows: 

''The following real estate situate in the State of Ohio, County 
of Union and Township of· Paris, being part of surveys Nos. 3,354 and 
4,069, and bounded and described as follows: 

"Beginning at a stake in the west line of survey No. 3,354 and in 
the center of the Collins Gravel Road; thence with the center of said 
road north 82° east 175 40/100 poles to a stake in the center of said road 
(witness an iron pipe S. 2)4° E. 20 feet) northwest corner to lands 
owned by Samuel F. Barr; thence with the west line of said lands south 
2° 15' east 162 33/100 poles to an iron pipe in the northerly line of the 
right of way of the C. C. C. & St. L. Railway Company; thence with 
said line south 42° west 231 3/100 poles to a stake in the west line of 
survey Xo. 4,069; thence with said line north 7° 15' west 149 35/100 
poles to a stone northwest corner of said survey No. 4,069 and south
west corner of said survey No. 3,354; thence with the west line of said 
survey No. 3,354 north 2° 15' west 16 15/100 poles to the place of be
ginning containing 257 80/100 acres be the same more or less." 

The following, in my judgment, require correction: 
A statement is made at Section Xo. 20 that Catherine A. Hickey is the same 

person as Catherine A. Barry, who was a party to the title. Her remarriage 
should be proved by a certified copy of the probate records of the proper county 
or by affidavit if the latter can be obtained. The pleadings in a partition suit at 
l\o. 19 may disclose this fact and if so, a copy therefrom would be sufficient. 

The agreement of parties to a division of survey No. 4,069, as stated in 
Section ?\ o. 53, should be copied in full. 

The alleged affidavit as to the death of John S. Fulton, the names of his sur
viving heirs, etc., is not sworn to by anyone. This should be corrected by an 
affidavit in proper form. 

It appears from an examination of Section No. 80 that part of the above 
described property was conveyed by John Cratty, executor, to the Springfield & 
:\Iansfield Railroad Company, and the succeeding section of the abstract shows 
what purports to be a deed for the same premises from. the Cleveland, Columbus, 
Cincinnati & Indianapolis Railway Company to John 'vV. Robinson. No evidence 
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is adduced to show that the name of the Springfield & :\Iansfield Railroad was 
changed to the Cleveland, Columbus, Cincinnati & Indianapolis Railway Company 
as alleged by the abstractor. It seems to have been taken for granted that the 
latter company sold said real estate to Robinson, as the alleged deed therefor does 
not appear to have been signed or recorded. Affidavits of disinterested persons 
having knowledge of these facts should be procured. 

The will of James W. Robinson, Section 82, is nol abstracted so as to show 
that it was properly witnessed as required by the laws of Ohio, and the statement 
that Section 83 should be embodied in an affidavit. 

The warranty deed shown at Section 88 recites that the grantee assumes a 
mortgage of $4,500.00, but there is nothing to show by or to whom said mortgage 
was given, the date thereof, or whether the same has been released. 

The foreclosure proceedings referred to in Section 128 should be abstracted 
so as to show how they affected the chain of title. 

The mortgage given by J. W. Robinson and wife to Ester E. Caryl as shown 
at Section 131, appears to have been released by the alleged heirs of the mort
gagee, her estate not having been settled through the prqbate court. There is 
nothing to indicate that the parties signing such release were the heirs of said 
Ester E. Caryl except their own statement. No power of attorney or other evi
dence of the legal authority of A. L. Caryl and William Caryl to execute such re
lease as attorneys for Clifton Caryl has been presented. The agreement of said 
alleged heirs appointing two of their number to settle the estate should be ab
stracted verbatim so as to show the signatures of all the parties. Affidavits should 
be obtained from persons acquainted with the facts as to the time of the death 
of Ester E. Caryl, the names, ages and relationship of her surviving heirs and 
as to the payment of her legal debts. 

Certificates of the clerk of the United States District Court for the Southern 
District of Ohio, Eastern Division, as to the pendency of suits and judgments in 
said court against the persons making deeds to the State of Ohio should be at
tached to the abstract. 

The following liens are outstanding against said property : 

The general taxes due June 20, 1912, on the Samuel F. Barr tract of 174 
acres (Marysviiie School District), $49.49. 

The general taxes due June 20, 1912, on the Lincoln Baker tract of 106 
acres, $25.77. 

The general taxes due June 20, 1912, on the Hiram and Jane E. Crottinger 
tract of 78~ acres, $24.82. 

Mortgage for $3,200 from Lincoln Baker and wife to the Aetna Life Insur
ance Company shown at exhibit No. 138. 

~Iortgage from Lincoln Baker and wife to the Commercial Savings Bank, 
of Marysville, for $800, shown at exhibit 139. 

Mortgage from Lincoln Baker and wife to ]. Walter Kennedy duly trans
ferred and now held by the Commercial Savings Bank of Marysville for $2,400, 
as shown by exhibit No. 140. 

The taxes mentioned above should be paid and the mortgages duly released 
before the deeds pass to the State of Ohio. 

The deeds from Samuel Barr and wife, Lincoln Baker and wife, Jane Eliza 
Crottinger and Hiram Crottinger, husband and wife, to the State of Ohio for 
the various parcels of land that go to make up the whole tract described in the 
caption are in legal form; and upon the correction of the abstract and the pay-
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ment of mortgages and taxes as above indicated will be sufficient to convey to the 
State of Ohio a good and sufficient title in fee simple. 

386. 

I herewith return the abstract and deeds. 
Yours very truly, 

TIMOTHY S. HOGAN, 

Attorney General. 

BRIBERY-MEMBER OF GENERAL ASSEMBLY CANNOT RECEIVE PAY 
AFTER CONVICTION FOR-EFFECT OF APPEAL. 

A member of the General Assembly who is convicted of receiving a bribe is 
disqualified from holding public office and from the date of his conviction, vouchers 
due to him as such member must be denied. 

Pending an appeal from such conviction, however, the status quo of the pay
meuts accming should be preserved. 

May 24, 1912. 

HoN. E. M. FuLLINGTON, Auditor of State, Columbus, Ohio. 

DEAR SIR:-You inquire verbally through your deputy, Hon. A. W. Beatty, 
as to whether or not voucher should be issued to L. R. Andrews, formerly a mem
ber of th.e General Assembly, to-wit: A member of the State Senate of Ohio 
from the Eighth Senatorial District, for services as such member of the General 
Assembly. In reply thereto I beg to advise that Section 12823 of the General 
Code provid~s, among other things, that, 

"* * * whoever, being a member of the General Assembly, or 
a state or other officer, public trustee, agent or employe of the state or 
of such officer or trustee, either before or after his election, qualifica 
tion, appointment or employment, solicits or accepts any valuable or bene
ficial thing to influence him with respect to his official duty, or to in
fluence his action, vote, opinion or judgment, in a matter pending, or 
that might legally come before him, shall be fined not more than five 
hundred dollars or imprisoned in the penitentiary not more than five 
years, or both." 

Senator L. R. Andrews was convicted of offending against this section, and 
sentenced by the Common Pleas Court of Franklin county, Ohio, on the twenty
seventh day of April, 1912, to the Ohio penitentiary for a-period of nine months. 
The foregoing section was amended by an act of the last General Assembly, but 
Senator Andrews was convicted under the section quoted. 

Section 12824 of the General Code provides as follows: 

"A person convicted under the next preceding section is disquali
fied from holding any public office or appointment under this state, and, 
if not a state officer, shall be removed from office or employment by 
order of the court." 

. It will thus appear that since April 27, 1912, Senator Andrews . has been 
legally disqualified from holding any public office under this state, his conviction 
and sentence ipso facto disqualifies him, and will continue so to do until and un-
less the judgment of conviction be reversed. • 
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Therefore, it is my opinion that you would not be warranted in issuing to 
him any voucher for salary claimed, since the date of his conviction. However, 
inasmuch as an appeal in his case is pending, the appropriation from which his 
salary would be paid if he were entitled to it should not lapse as to him, but the 
status quo preserved pending the determination of his said appeal. 

402. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

CO:l\STITUTIONAL CONVENTION- RIGHT OF ~IE~IBERS AXD E~I

PLOYES TO ~IILEAGE TO AND FRO~I CHILLICOTHE-SEAT OF 
GOVERN~IENT. 

Under Section 50, General Code, members of "the Constitutional Convention 
are e11titled to receive mileage to and from the seat of government, and for this 
purpose the seat of govemment is any place to which the couvention may adjoum, 
by authority of Sectio1t 3 of the act of 102 0. L., p. 298. 

The members are, therefore, entitled to their mileage to and from Chillicothe 
during the period of their adjoumment to that place. 

As it is the duty of the employes to go where directed, they should, there
fore, be reimbursed for their transportation expenses, to a11d from Chillicothe. 

:May, 29, 1912. 

HoN. E. M. FuLLINGTON, Auditor of State, Columbus, Ohio. 

DEAR SIR :-I am in receipt of your letter of May 25th, in which you make 
the following request for my opinion: 

"I am requested by Mr. C. B. Galbraith, Secretary of the Con
stitutional Convention, to request an opinion from you on the right of 
the state to pay members of the convention their mileage from the city 
of Columbus to Chillicothe and return on the occasion of the adjourned 
meeting of the convention while at Chillicothe on May 9th. 

"Your opinion is also desired as to the right of the state to pay 
the expenses of transporting the employes of the convention to and from 
Chillicothe on account of such meeting. I am enclosing herewith copy 
of the resolution passed by the convention directing the employes of the 

convention to go to Chillicothe." 

Section 20 of the act providing for the Constitutional Convention, 102 0. L., 
298, provides : 

"* * * the delegates of the convention shall be entitled to the 
same compensation and mileage for their services as is allowed by law 
to members of the General Assembly for one year, and the officers and 
employes of the convention, as far as practicable, shall be entitled to 
the same compensation for their services as is allowed by law for similar 
services to officers and employes of the General As~embly. * * *" 
Section SO of the General Code, after providing that each member of the 

General Assembly shall receive a salary of one thousand dollars, provides: 
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'·* * * each member shall receive two cents per mile each way 
for mileage once a week during the session from and to his place of 
residence by the most direct route of public travel to and from the 
seat of government, to be paid at the end of each regular or special 
session. * * *" 

Section 54 of the General Code is as follows: 

"The president of the senate, and speaker of the house of repre
sentatives, shall ascertain the number of days' attendance of each mem
ber and officer of the respective houses, during the session, the number 
of miles of travel of each member to and from the seat of government 
and certify such attendance and mileage, and the amount due therefor, 
to the auditor of state." 

Section 3 of an act to provide for the election to, and assembling of a con
vention to revise, alter, or amend the constitution of the State of Ohio, found 
in the Ohio Laws, volume 102, at page 298, provides as follows: 

"That the delegates so elected shall assemble in the hall of the 
house of representatives, in the city of Columbus, on the second Tues
day of January, A. D., 1912, at ten o'clock a. m., with authority to ad
journ to any place or places within this state for holding of the COI!Ven
tion; and may, for the purpose of a temporary organization, be called to 
order by the oldest member present. They shall be entitled to the 
privileges of senators and representatives, named in Section 12, Article 
II, of the constitution." 

It will be seen that it expressly appears that the delegates to the Constitu
tional Convention are authorized to adjourn to any place or perhaps within this state 
for the holding of their convention. The seat of government, so far as the Consti
tutional Convention is concerned, was Chillicothe on the day on which they held 
their session there. The intention to give members mileage to the seat of govern
ment from some place is expressed, and inasmuch as the delegates were assembled 
at Columbus, it appears only reasonable that the mileage of delegates ~hould be 
calculated from Columbus to Chillicothe. 

In my mind, both the letter and spirit of the law, and plain principles of justice 
require that the delegates should receive their mileage, and no reason suggests 
itself to my mind to the contrary. I am, therefore, clearly of the opinion that the 
delegates to the present Constitutional Convention have the right to receive mile
age from the city of Columbus to Chillicothe and return ·on the occasion of the 
adjourned meeting of the convention while at Chillicothe on May 9. 

Now, coming to your second question, the employes are subject to the con
trol of the convention, and when ordered to go to Chillicothe by the convention, 
which order was made in the form of a motion, duly adopted by the convention, 
it seems to me they had no choice in the matter, but it was their duty to go where 
they were directed; and, therefore, the transportation expenses incurred by the 
said employes in making said journey should be allowed, and paid out of the fund 
provided for by law for the uses and purposes of the Constitutional Convention. 

Yours very truly, 
TIMOTHY S. HoGAK, 

Attor11ey Ge11eral. 
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413. 

ACDITOR OF ST.\TE-D"L'TY TO ISS"L'E \\'ARR.\XT FOR PAY~IEXT OF 
CO~nliSSIOXERS FOR T,\KTXG DEPOSITIOXS AS ALLOWED BY 
CO~niOX PLEAS CO"L'RT, "L'POX REQ"L'EST, OF .\ DEFEXDAXT IX ..:\ 
CRDIIX :\L CASE. 

When a bill of costs in a crimillal case, certified to the Auditor of State. 
col!taills or has attached tlzerelo, a certificate or copy tlzereof, slrmi.Jillg tire pay
ment frolll tlze county treasury of an allowance mode by tire Court of Common 
Pleas to Commissiollers appoillted to take depositiolls, upon request of the defel!d
aut as provided in Sectiolls 13668 aud 13669. General Code, tlze auditor should 
issue his warrallf for tire same, 1111der provisiolls of Section 13726, Gel!erol Code, 

June 3, 1912. 

Hox. E. ~r. Fn.LJXGTox, Auditor of State, Columbus, Olzio. 
DEAR SIR:-Your communication, dated ~lay 4, 1912, enclosing two certified 

criminal cost bills, one being the case of State vs. John Kocyanic, Xo. 1266, Com
mon Pleas Court of Trumbull County, and the other being the case of State vs. 
Pietro Petito, Xo. 2635, Common Pleas Court, Ashtabula .County, both col!taillillg 
items of charges for takillg depositioll, was received, and you request my opinion 
as to the legality of the charges in the said cost bills for taking depositions. In 
reply I desire to say that Section 13668 of the General Code provides: 

"\Vhen an issue of fact is joined upon an indictment and a material 
\\"itness for the defendant resides out of the state, or, residing within the 
state is sick or infi rn, or about to the state or in confined in prison, 
such defentand may apply, writing to the court or the judge thereof 
in vacation, for a commission to examine such witness upon interrog
atories thereto annexed. The court or judge may grant such commis
sion and make an order stating in what manner and fnr what length 
of time, notice shall be given to the prosecuting attorney before such 
witness shall be examined." 

Section 13669 of the General Code provides: 

"The examination of such witness shall be taken and certified, and 
the return thereof to the court made as for taking depositions in civil 
cases. The commissioners so appointed shall recei\·e such compensation 
as the court of common pleas shall direct to be paid out of the county 
treasury and taxed as part of the costs in the case." 

Under the provisions of the above quoted sections, the defendant in any 
criminal case is given the privilege of taking depositions in his behalf of witnesses 
as therein specified, and such compemation shall be paid to the commissioners so 
appointed hy the court under the provisions of said sections as the court of com
mon pleas shall direct to be paid out of the county treasury, and taxed as part of 
the costs in the case, and that privilege is so plainly stated in the said sections 
ahove quoted that if the commissioners so appointed by the court to take deposi
tions, as provided in said section, have been paid out of the county treasury upon 
the direction of the comon pleas court, and properly charged in a cost bill and a 
certificate properly attached to the sheriff's certified cost of bill to you as auditor 
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of state, there can be no question in my mind as to the legality of the same, and 
you should issue your warrant on the tresurer of state for the payment of the 
same, under the provisions of Section 13726 of the General Code. 

In the case of the State vs. Pietro Potitio from Ashtabula County, the proper 
certificate or copy thereof of the court of common pleas showing the amount to 
be paid to the commissioners by the court of common pleas, and the· payment there
of out of the county treasury as provided by Section 13669, is attached to the cer
tified cost bill in the proper form, and therefore a warrant should be issued by 
you for the said amount to the county of Ashtabula. But in the case of John 
Kocyanic, from Trumbull County, the certified cost bill does not contain, nor has 
not attached thereto a certificate or copy thereof showing the allowance made by 
the common pleas court and the payment thereof from the county treasurer to 
the commissioners appointed by the court to take such deposition, and until such 
certificate is properly made by the clerk of the courts, and attached to the said 
certified cost bill, I am of the legal opinion that you should not issue a warrant 
to the treasurer of state for the payment of the said costs, and suggest that you 
direct the clerk of the courts of said county to attach such cerificate, as above 
stated. 

437. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attomey General. 

EXPENSES, TRAVELI~G-BOARD OF CHARITIES l\IAY ~OT ALLOW 
EXPENSES OF LADY VISITORS IXCURRED ATTE~DING CO~
FERENCE OUTSIDE OF STATE. 

There being no statutory provision requirilzg these duties or authori:::iug pa'y
ment for the same, members of the Board of Lady Visitors may not be allowed, 
by the Board of State Charities, expenses incurred in attendiug the National Con
ference of Charities and Correction at Buffalo, N. Y. 

June 20, 1912. 
(Attention of the Hon. A. W. Beatty) 

HoN. E. l\f. FuLLINGTON, Auditor of State, Columbus, "Ohio. 

DEAR Sm :-On June lOth you submitted to this department a certain vou.cher, 
issued by the State Board of Charities to one :\!iss B. V. for traveling expenses 
from June 6 to July 2, 1909, to be paid from the appropriation for the Board of 
Lady Visitors. 

You call our attention to the first two items of said bill, calling for $38.80 for 
expenses incurred in attending the National Conference of Charities and Cor
rection at Buffalo, N. Y. and desire to know whether or not such item is a proper 
charge. 

The law in force at the time the charges were made is found in 99 Ohio 
Laws, page 349. Said Act provides: 

"Section 1. The governor shall appoint; not later than l>Iay 1, 1908, 
and each year thereafter, a committee consisting of six women, to visit 
the benevolent, correctional and penal institutions of the state. The 
term of appointment shall be for one year. 

"Section 2. It shall be the duty of such committee to visit such 
benevolent, correctional and penal institutions as often and at such times 
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as they deem proper to ascertain whether the purposes of the institutions 
are being successfully carried out and whether the inmates are receiv
ing reasonable care and attention, provided that such committee shall 
visit such institutions not less than twice during each year. They 
shall prepare a complete report in writing concerning their observations 
and conclusions and present the same to the board of state charities. 

"Section 3. The members of said committee shall receive no com
pensation, but, upon presentation of properly certified and itemized state
ments of necessary expenses incurred in the performance of their duties, 
the board of state charities shall order the payment of the same from any 
money appropriated for this purpose. 

"Section 4. That Sections 675a, 675b, 766 and 767 of the Revised 
Statutes be and the same hereby are repealed." 
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An examination of Section 3 of said act discloses that said committee, 
known as the board of lady visitors, are to receive no compensation for their 
services, but are to be allowed the "necessary expenses incurred in the perform
ance of their duties." 

There is no provision in said act for the payment of the expenses of said 
committee to any conference, state or national, nor can I conceive it to be a part 
of their duties to attend a national conference of charities and correction. The 
duties of such committee are those set forth in Section 2 of said act, and no other. 

In comparing said act with the provisions. of the Revised Statutes, Section 
633-15, relating to the board of county visitors, it is to be noted that said board 
of county visitors is allowed not only the actual expenses incurred in the discharge 
of its duties, but also the actual necessary expenses incurred "in visiting any 
other charitable or correctional institution for the purpose of information and in 
attendance upon any convention or meeting held within the State of Ohio in the 
interest of. and to deliberate upon charitable or correctional methods or work to 
an amount not exceeding $100.00 per annum." 

Furthermore, the legislature has seen fit to provide that the trustees of 
children's homes shall not receive compensation for their services "but the said 
trustees and the superintendent shall be allowed their necessary expenses while 
on duty, including expenses as duly accredited delegates to state and national 
conferences devoted to child saving and other correctional and charitable work"-
99 0. L. 185 ·(now Section 3087, General Code). 

It will, therefore, be seen that the legislature, in enacting the law in reference 
to trustees of children's homes, had in mind the ad,·isibility of such trustees at
tending state and national conferences. 

The duties of the committee under the act in the 99 0. L. hereinbefore set 
forth in full, having been fully set forth in Section 2 thereof, and Section 3 thereof 
permitting payment for necessary expenses incurred in the performance of their 
duties, and there being no provision for the allowance of expenses for attendance 
at a national conference of charities and correction. I am of the opinion that 
such a charge can not be allowed and paid from the appropriation made by the 
legislature for the board of lady visitors. 

Very truly yours, 
TIMOTHY S. HoG.\X, 

Attorney Gel!era/. 
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464. 

STATE AID FOR SCHOOLS XOT BARRED \VHEX EIGHT :\IO~THS SES
SIO~ PREVEXTED BY FIRE. 

It is the intent of Sections 7644 and 7595, General Code, that a Board of 
Education shall maintain a school session of not less than thirty-two Weeks in each 
:year as a condition precedent to obtaining State Aid. 

It is not the intent to demand the impossible, however, and wlze11, through 
destmcti011 of the school building by fire, compliance is absolutely prevented, 
failure to maintain an eight months' session will not preclude the right to State Aid. 

June 26, 1912. 

RoN. E. lVI. FuLLINGTON, Auditor of State, Columbus, Ohio. 

DEAR SrR :-Under d~e of June 21st you request our opinion on the following: 

"In B, Township School district, there are nine sub-districts. At 
the beginning of the year the Township Board of Education employed 
nine teachers at $40.00 per month for the period of eight months. After 
the teachers employed in District No. 6 had taught 114 days, the school 
house burned down, and from the peculiar location of the district, it was 
impossible to secure a building in which to continue the school, and the 
Township Board of Education had no funds from which they could con
struct a new school building. From further information developed in 
the case, we find that there were enumerated in this sub-district only 13 

· school youth, and that the average attendance during the 114 clays was 
only 5 pupils, and because of the busy season among the farmers, it is 
thought that if the school had been continued there would possibly not 
have been an average attendance of over two pupils. B. Township will 
be an applicant for State Aid at the close of the schonl year, August 
31, 1912. 

"Question: B. Township, being the unit, will the failure to have 
school the full eight months, for reasons beyond the control of the Board 
of Education disqualify B. Township from receiving State Aiel, providing· 
all other conditions and requirements under the State Aiel Act have been 
compiled with?" 

Section 7644, General Code provides as follows: 

"Each board of education shall establish a sufficient number of ele
mentary schools to provide for the free education of the youth of school 
age within the district under its wntrol, at such places as will be most 
convenient for the attendance of the largest number thereof. Every ele
mentary clay school so established shall continue not less than thirty
two nor more than forty weeks in each school year. All the elementary 
schools within the same school district shall be so continued." 

Section 7595, General Code provides as follows: 

"X o person shall be employed to teach in any public school in Ohio 
for less than forty dollars a month. \Vhen a school district has not suf-
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ficient money to pay its teachers fort)' dollars per month for eight 
months of the year, after the board of education of such district has 
made the maximum legal school leyy, three-fourths of which shall be for 
the tuition fund, then such school district may receive from the state 
treasurer sufficient money to make up the deficiency." 

It will be seen from the above sections: 

121 

First:-That it is the duty of the Board of Education to have at least eight 
months school, and also that the State will, upon the board contracting with the 
teachers at $40.00 per month, make up to such board of education a sum necessary 
to meet the salaries of such teachers, providing said board has not sufficient money 
to pay said sum for eight months. \\'hile it is true that the State Aid Law, as 
J construe it, requires that the board of education shall provide eight months of 
schooling in order to entitle it to state aid yet in the instance you have cited, a 
school house has burned down in one of the sub-districts and it is impossible to 
secure a building in which to continue the schools. I do not believe that it wa~ 
the intention of the legislature to require the impossible in order to entitle a school 
district to state aid. The said" district having complied with all the requirements 
of the law to entitle it to state aid, and through no fault of theirs not being able 
to continue the school for the time required by law, I am of the opinion that 
under the facts stated in your inquiry the said Board of Education would not be 
debarred from state aiel. To hold otherwise would be to hold that circumstances 
over which the board has no control would prevent it from receiving the benefit 
of the statute in relation to state aid although said board has don~ all in its power 
to entitle it thereto. This I do not believe was the intention of the legislature. 
I, therefore, hold that the failure of the board to have school in one of the districts 
thereof for the full eight months for reasons entirely beyond the control of said 
board would not disqualify it from receiving state aid, providing all other con
ditions and requirements under the state aid act have been fully complied with. 

520. 

Very truly yours, 
TnroTHY S. HoGA~, 

Attumey General. 

DOW AIKE:\ TAX-PEX.\LTY FOR XOXPAY:\IEXT OF OXE HALF TAX 
OX JUXE 20-DUTY OF ASSESSOR. 

there is 110 statutory provision requiring a' dealer in intoxicating liquors to 
voluntarily give notice to the tax authorities of that fact. Each dealer is bound 
under penalty however, to pay one half of the Dow Aiken Tax on or before June 
20th, and December 20th, respecti'i.:el~,' of each year and whm having started in busi
ness in April he fails to pay one half of said tax on or before lzme 20th, he is 
liable for said amount with 20 Per cent. Penalty. 

July 10, 1912. 

Hox. E. :\I. Ft:LLIXGTOX, Auditor of State, Coltt111bus, Ohio. 

DE.\R SIR :-Answering your letter of June 21, 1912, wherein you state: 

"A certain county was voted wet several months since. On the 17th 
day of June, 1912, the County Auditor disconred that :\Ir. "A" had been 
engaged in the sale of intoxicating liquors from the 13th day of April, 
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1912, without making any report to the Auditor or paying the Aiken tax, 
as required by law, and from evidence secured, he was attempting to 
evade the law requiring such payment. The liquor tax year beginning on 
the Fourth Monday of May, the Auditor required Mr .. ,A' to pay the 
full amount of tax from April 13th to the Fourth Monday of May, to
gether with 20 per cent. penalty. 

"QUESTION :-Is Mr. 'A' liable (because of his failure to comply with 
the law in giving proper notice) for One Thousand Dollars, and 20 per 
cent penalty, for the liquor tax year beginning the Fourth :\fonday of 
:\lay, 1912 ?" 

Section 6071 of the General Code provides for the tax on the business of 
trafficking in intoxicating liquors. 

Section 6072 of the General Code provides: 

''Such assessment, with any penalty thereon, shall attach and operate 
as a lien upon the real property on and in which such business is con
ducted, as of the fourth Monday of l\'Iay each"year, and shall be paid at 
the times provided for by law for the payment of taxes on real or per
sonal property within this state, to-wit: one-half on or before the 
twentieth day of June, and one-half on or before the twentieth day of 
December of each year." 

Section 6073 of the General Code provides what tax is assessable for a part 
of the year. 

Section 6081 of the General Code provides: 

"Each assessor shall return to the county auditor, with his other 
returns, upon a blank to be furnished by the auditor for that purpose, 
a statement, as to each place within his jurisdiction where such business 
is conducted, showing the name of the person, corporation or co-partner
ship engaged therein, a brief and accurate description of the premises 
where it is conducted, and by whom owned. Such statement shall he 
signed and verified before the assessor by such person, corporation, or 
co-partnership." 

Section 6082 of the General Code provides : 

"J f such person, corporati_on or co-partnership, on demand, refuse'! 
to furnish the requisite information for the statement, or to sign or 
verify it, such fact shall be returned by the assessor, and thereupon the 
assessment on said business shall be fifteen hundred dollars. If such 

. assessment is not paid when due, there shall be added a penalty thereto 
of twenty per cent. which shall be collected therewith." 

An examination of the liquor statutes discloses that there is no provision of 
law requiring a liquor dealer to give notice of his going into the business of 
trafficking in intoxicating liquors. Under Section 6081, supra, the duty of securing 
or attempting to secure the statement therein provided for devolves upon the as
sessor. 

When a person goes into the business of trafficking in intoxicating liquors 
upon the first day of the Aiken tax year, he may pay the first half of the assess
ment on or before June 20th. June 20th is the last day, and if payment is not made 
by that date, the penalty prescribed by law attaches. 
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In the case of ::\[r. "A," I do not think the fact that he was derelict in the 
payment for the period from April 13th to the fourth :\[onday in :\[ay, and for 
which time he became chargeable with both the tax and the penalty, renders him 
liable to make payment for the next half year (he still remaining in the business) 
before the time fixed by law, to-wit: on or before June 20th, and if he would make 
payment of the half year's tax on June 20th, it is my opinion that there would be 
no authority of law for placing any penalty thereon. 

As stated in Section 6082, supra, if the assessment is not paid wl1en due, the 
penalty attaches, and the tax for the first half of 1912 would not be finally due 
until June 20th. 

It is, therefore, my opinion that the auditor properly charged ::\Ir. "A" with 
the full amount of the tax from April 13th to the fourth :\Ionday of :\[ay, to
gether with 20 per cent. penalty, but that he would not be authorized on June 17, 
1912, to place :\Ir. "A" on the duplicate for the $1,000.00 tax and 20 per cent penalty. 

540. 

Very truly yours, 
TIMOTHY S. HOGA::-<, 

Attorne~· Ge11eral. 

EXPEXSES-DUE OF STATE OFFICIALS I~ ~ATJOXAL ASSOCJATIO~ 
::\JAY XOT BE PAID BY THE STATE. 

llf embers of the slate departme11ts are not authori::ed to become members of 
natiol!al organi::atious aud as there is no legal provision therefor, the dues of such 
association may not be 111ade chargeable agaiust the slate. 

July 23, 1912. 

BoN. E. M. Fl'LLIXGTON, Auditor of State, Columbus, Ohio. 

DEAR STR :-I desire to acknowledge receipt of your letter of July 17th, wherein 
you state that you desire an opinion from this department, af your earliest con
venience, upon the following request: 

"There are a number of :\ational Associations of state officials, 
such as Commissioners of Insurance, Commissioners of Common Schools, 
S1.1perintendents of Banks and Banking, Fire ::\Iarshall and other depart
ments. 

"These organizations are for the purpose of discussing matters of 
importance to State Departments. 

"At least a part of these associations publish the minutes of their 
proceedings and debates and distribute them among the officials interested. 

"In view of the above facts and conditions, and for the guidance 
of this department, your official opinion is respectfully requested on the 
following question : 

"'Are the annual dues, which are for the purpose of defraying the 
expenses of such organizations, chargeable to the state and payable from 
the contingent fund of such departments?' " 

In reply to your inquiry, I desire to say that the annual dues, which 
are for the purpose of defraying the expenses of such organizations as are men
tioned in your inquiry, do not constitute legal expenses of any of the mentioned 
departments. This is by Yirtue of the fact that there is no statutory authority re-
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quiring any of the heads of such departments to become members of any such na
tional associations, as referred to in your inquiry. Furthermore, I find no statutory 
authority for the payment of such dues. The heads of state departments, such as 
the Commissioner of Insurance, Commissioner of Common Schools, Superintendent 
of Bank and Banking, Fire ::\farshal and other heads of departments, are governed 
entirely by specific statutory provisions and cannot in any case exceed their statu
tory authority. 

Therefore, in direct answer to your inquiry, I am of the opinion, that annual 
dues, which are for the purpose of defraying the expenses of such organizations, 
cannot be charged to the state and cannot legally be paid out of the contingent 
funds of such departments. 

I am, 

627. 

Very truly yours, 
TIMOTHY s. HOGAN, 

Attomey General. 

CmdPE~SATIO~-::\IE1rBERS OF STATE DE~TAL BOARD PAID FOR 
DAYS ACTUALLY DIPLOYED OXLY. 

U11der 1317, General Code, the members of the State Dental Board are ell
titled to ten dollars for "each day actually emplo3•ed in tlze discharge of his official 
duties" and his ueccssary e.rpeuses incurred," a11d 110 additional payment can be al
lowed for the days required to come to and return from the place where tlze mect
iugs of tlze beard are held. 

September 5, 1912. 

Ho~. E. :\I. FuLLINGTON, Auditor of State, Columbus, Ohio. 
DEAR Sm:-Your favor of July 17, 1912, is received, in which you state: 

".[ submit herewith copy of letter from R. H. V., D. D. S., and 
would kindly request your opinion on the questions. he proposes, the most 
important of which you will note is, Can he legally charge 111ore than one 
per diem in every 24 hours? Can he legally chargC! per diem on Sunday? 
Can he legally charge per diem for one-half day?" 

In the letter enclosed, the facts are stated as follows: 

"Tn April, I was called to Cincinnati for two days, April 22d and 
April 23d. The work required that I be in Cincinnati at 8 a. m., on the 
22d, and that I stay there until about 5 or 6 p. m., on the 23d. To do this, 
I had to leave Toledo the evening of the 21st, and did not get back to 
Toledo until the morning of the 24th. 

"In case number two we had a meeting in Columbus on the 13th, 
which was called at 9 o'clock a. m. This necessitated leaving Toledo 
the day previous, and we were in session really from 9 a. m. until 10:00 
or 10 :30 p. m. This necessitated my staying in Columbus all night Satur
day, and did not reach Toledo until Sunday afternoon. 

"\Vhat I want to know is whether in the case of my Cincinnati trip, 
I should be allowed for three days' allowance or two days', and in the 
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case of my Columbus trip, whether or not I am entitled to one or two 
days' allowance?" 
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The person who makes the above inquiries is a member of the State Dental 
Board and the compensation to be paid is for services as a member of said board. 

Section 1317, General Code, prescribes the compensation of the members of 
the dental board as follows: 

"Each member of the state dental board shall receive ten dollars 
for each day actually employed in the discharge of his official duties, and 
his necessary expenses incurre.d. The secretary shall receive an annual 
salary to be fixed by the board, and his necessary expenses incurred in 
the discharge of his official duties. The compensation and expenses of 
the secretary and members and the expenses of the board, shall be paid 
from moneys received under this chapter, upon the approval of the 
president and secretary." 

The compensation is fixed upon a per diem basis, that is, the member is paid 
for each day actually employed in the discharge of his duties. The statute does 
not specify the number of hours that will constitute a day for which the compen
sation is to be paid. 

In the first case submitted it does not appear whether the services were per
formed in attendance at a board meeting, or otherwise. It does appear, however, 
that the member performed services only upon two days, to-wit, April 22d and 23d. 
Parts of other days were consumed in going to and returning from Cincinnati. 
In the second case there was a meeting of the board which was in session upon only 
one day, although it appears that the session was a lengthy one. Parts of other 
days were also consumed in 'traveling to and from the place of meeting. 

The question is, whether or not a member of the state dental board is en
titled to his per diem for the days required of him to get to and to return from 
the place of meeting, when in fact no business is transacted or actual scn·ices per
formed on such days. 

In the case of Stevens vs. United States, 38 Court of Claims (U. S.), 452, it 
is held: 

"The question involved here is one of statutory construction, whether 
certain examiners of Indian lands are entitled to their per diem while 
work is suspended, they at the same time being required to hold them
selves in readiness to resume work. 

"I. The act of 14th January, 1889 (25 Stat. L., 642), authorizes the 
appointment of certain examiners by the Secretary of the ] nterior; the 
compen~ation in no event to exceed six dollars per day. They are not en
titled to the compensation during a period of suspended work. 

"II. A per. diem compensation is generally intended for days of 
actual service." 

\Vhile this case is not directly in point, it shows that when compensation is 
paid upon a per diem basis, the compensation is usually paid only for the days of 
actual work. 

In the statute now under consideration, a member of the dental board is paid 
a per diem "for each day actually employed in the discharge of his official duties." 

A board can only act as a body. The board itself is composed of individuals, 
but the official acts of the board are not the acts of the individuals, but are the 
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acts of the board as a body. The time a member of a board would be "actually em
ployed in the discharge of his official duties," when the services are performed in 
connection with a meeting of the board, would be the time that the board was in 
session. 

If it were held that a member of a board was entitled to pay for days used in 
traveling to and from the place of meeting, we would have the situation of one 
member of the board receiving more pay than another member for the same services, 
to-wit: attendance at the board meeting. 

Again, if the members of the dental board were entitled to a per diem for days 
used in coming to a meeting, they would also be entitled to their per diem for the 
days necessary to return from said meeting pl'!ce. In other words, in the first case 
submitted, the members would be entitled to four days, and in the second to three 
days pay. 

It is my conclusion that the per diem provided as compensation for the mem
bers of the state dental board by Section 1317, General Code, is paid for the days 
actually employed in the discharge of the duties of such member, and not for the 
days required to come to and to return from· the place where the meetings of the 
board are held. 

In the first case submitted, the member is entitled to his per diem for two 
days only, to-wit: for April 22d and 23d. 

In the second case, he is entitled to compensation for one day only, to-wit, 
the thirteenth of the month in question. 

\Vith this view of the situation it is not necessary to pass upon the specific 
questions asked in your inquiry. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 
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(To the Bureau) 
13. 

CO:\IPE:\SATIOX OF CHIEFS OF POLICE-:\IARSHALLS AXD COX
STABLES-ALLOWA:\CE OF COSTS BY COUXTY C0:\1:\IISSlOXERS 
-:\IISDDIEAXOR CASES. 

The Count)• Commissioners ha1·e 110 authority to allow Chiefs of Police, 
i\fa,·shalls vr Constables their expenses in pursuing, arresting and transporting 
persons accused of misdemeanors, except that b;y reason of Section 30l9, General 
Code, the·y,o may make an allowance in place of fees in cases of misdemeanor where
ill the defendant proves insolvent. 

CoLt:Mncs, OHio, January 4, 1912. 

Bureau of lnspectioa and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMAN :-Under favor of Xovember 10, 1911, you ask an opinion of this 
department upon the following: 

"Section 3347, G. C., authorizes magistrates to make allowances to 
constables for the transportation and sustenance of prisoners. 

"Section 4387, G. C., provides that marshalls of villages shall re
ceive the same fees as sheriffs and constables in similar cases. 

"Section 4534, G. C., as amended 102 0. L. 476, provides that the 
fees of chiefs of police shall be the same as those of sheriffs and con
stables in similar cases. 

"Section 2997, as amended 102 0. L., 93, provides that county com
missioners shall make alowances to sheriffs for actual and necessary 
expenses incurred in pursuing and transporting persons accused or con
victed of crimes and offenses. 

"Quarcre: :\lay the commissioners allow chiefs of police, mar
shals and constables expenses in pursuing, arresting and transporting per
sons accused of misdemeanors?" 

The sections of the General Code, referred to by you, provide as follows: 
Section 3347, General Code, provides: 

"For services rendered, duly elected and qualified constables shall 
be entitled to receive the following fees: For service and return of 
copies, orders of arrest, warrant, attachment, garnishee, writ of replevin 
or mittimus, forty cents, each, for each person named in the writ; 
service and return of summons, twenty-five cents for each person named 
in the writ; service and return of subpoena, twenty-five cents for one 
person, service on each additional person named in subpoena, ten cents; 
serivce of execution on goods or body, forty cents; on all money made 
on execution, four per cent.; on each day's attendance before justice 
of the peace, or jury trial, one dollar; each day's attendance before 
justice of the peace in forcible detainer, without jury, one dollar; sum
moning jury, one dollar; mileage, twenty cents for the first mile, and five 
cents per mile for each additional mile; assistants in criminal causes, one 
dollar and fifty cents per day, each; transporting and sustaining prison
ers, allowance made by the magistrate, and paid 011 his certificate; 
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sen·ing all other writs or notices not herein named, forty cents, and 
mileage as in other cases; copies of all writs, notices, orders or affidavits 
sen·ed , twenty-five cents; summoning and swearing appraisers in case 
of replevin and attachment, one dollar in each case; advertising property 
for sale on execution, forty cents; taking bond in replevin, and all other 
cases, fifty cents; each day's attendance on the grand jury, two dollars." 

Section 4387, General Code, provides: 

."In the discharge of his proper duties, he shall have like powers, 
be subject to like responsibilities and shall receive the same fees as 
sheriffs a11d co11stables in similar cases, for services actually performed 
by himself or his deputies and such additional compensation as the coun
cil prescribes. In no case shall he receive any fees or compensation (or 
sen·ices rendered by any watchman or any other officer, nor shall he 
recei\·e for guarding, safekeeping or conducting into the mayor's or 
police court any person arrested by him or deputies or by any other 
officer a greater compensation than twenty cents." . 

Secti'on 4534, General Code, as amended 102 Ohio Laws, 476, provides: 

"In felonies, and other criminal proceedings not herein provided 
for, such mayor shall have jurisdiction and power, throughout the county, 
concurrent with justices of the peace. The chief of police shall execute 
and return all writs and process to him directed by the mayor, and 
shall by himself or deputy attend on the sittings of such court, to execute 
the orders and process thereof and to presen·e order therein, and his 
jurisdiction and that of his deputies in the execution of such writs and 
process, and in criminal cases, and in cases of violations of ordinances of 
the corporation, shall be co-extensive with the county, and in civil cases 
shall be co-extensive with the jurisdiction of the mayor therein. The 
fees of the mayor in all cases, excepting those arising out of violation 
of ordinances, shall be the same as those allowed justices of the peace 
for similar services and the fees of the chief of police or his deputies in 
all cases, excepting those arising out of violatio11s or ordinances shall be 
the same as those allowed sheriffs a11d co11stables in similar cases. 

Section 2997, General Code, 102 Ohio Laws, 93 provides: 

"In addition to the compensation and salary herein provided, the 
county commissioners shall make allowances quarterly to each sheriff 
for keeping and feedi7tg prisoners, as provided by law, for his actual 
and necessary expenses incurred and expending itt pursuing or transport
ing persons acwsed or convicted of crimes and offenses, in conveying 
and transferring persons to and from any state hospital for the insane, 
the institution for feeble minded youth, Ohio hospital for epileptics, boys' 
industrial school, girls' industrial home, county hr,mes for the friend
less, houses of refuge, children's homes, sanitariums, convents, orphan 
asylums or homes, county infirmaries, and all institutions for the care, 
cure, correction, reformation and protection of unfortunates, and all ex
penses of maintaining horses and vehicles necessary to the proper admin
istration of the duties of his office. The county commissioners shall 
allow the sheriff his actual railroad fare and street car fare expended 
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in sen·ing civil processes and subpoenaing witnesses in civil and criminal 
cases, and may allow his necessary livery hire for the proper adminis
tration of the duties of his office. Each sheriff shall file under oath 
with th!'! quarterly report herein provided a full, accurate and itemized 
account of all his actual and necessary expenses, including railroad fare, 
street car fare and li,·ery hire mentioned in this section before they 
shall be allowed by the commissioners." 
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Section 3347, General Code, prescribes the fees to which constables shall be 
entitled to receive, but does not purport to determine as to who shall pay such 
fees. The magistrate is authorized to make allowances to constables for trans
porting and sustaining prisoners, but does not authorize payment from any public 
fund. Section 4387, General Code, likewise prescribes the fees to which a marshal 
shall be entitled and that they shall be the same as those rect>ived by sheriffs and 
constables in similar cases, but does. not authorize their payment from a public 
fund. The same is true of Section 4538, General Code, which fixes the . fees of 
chiefs of police. 

Section 2CfJ7, General Code, authorizes the county commissioners to make 
an allowance quarterly to sheriffs for keeping and feeding prisoners and for his 
actual and necessary expenses incurred in pursuing or transporting persons accused 
or convicted of crimes. There is no provision of statute extending this authority 
so as to affect the expenses of constables, chiefs of police and marshals. 

The authority of the county commissioners to make allowances in the pur
suit and prosecution of persons accused of crimes is found in the following sec
tions: 

Section 3015, General Code, provides: 

"The county commissioners may allow and pay the necessary ex
penses incurred by an officer in the pursuit of a person charged with 
felony, who has fled the country.'' 

Section 3016, General Code, provides: 

"In felonies, when the defendant 1s convicted the costs of the 
justices of the peace, police judge, or justice, mayor, marshal, chief 
of police, constable and witnesses, shall be paid from the county treas
ury and inserted in the judgement of conviction, so that such costs 
may be paid to the county from the state treasury. In all cases when 
recognizance are taken, forfeited and collected and no conviction is had, 
such costs shall be paid from the county treasury." 

Section 3017, General Code, provides: 

"In no other case whatever shall any cost be paid from the state 
or county treasury to a justice of the peace, police judge or justice, mayor, 
marshal, chief of police, or constable." 

Section 3019, General Code, provides: 

"In felonies where in the state fails, and in misdemeanors where in 
the defendant proves insolvent, the county commissioners, at any regular 
session, may- make an allowance to any such officers in place of fees, but 

5----A. G. 
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in any year the aggregate allowance to such officers shall not exceed the 
fees legally taxed to him in such causes, nor in any year shall the aggre
gate amount allowed an officer exceed one hundred dollars." 

Sections 3015, 3016 and 3017, cover cases in which a person is charged with 
the commission of a felony and do not cover your question. 

Section 3019, General Code. authorizes an allowance in place of fees, in 
felonies where the State fails, and in misdemeanors where in the defendant proves 
insolvent. 

l\ one of the above statutes, except Section 3019 as above stated, authorize 
the county commissioners to make allowances to chiefs of police, marshals and 
constables. :\for do I find any other statute granting them such power. The com
missioners have limited jurisdiction. They have only such powers as are given 
them by statute. In the absence of statutory authority they cannot make payment 
of fees or expenses out of any county fund. · 

It is my conclusion, therefore, that the county commissioners have no author
ity to allow chiefs of police, marshals or constables their expenses in pursuing, 
arresting and transporting persons accused of misdemeanors. As provided in 
Section 3019, General Code, supra, they may make such an allowance in place of 
fees in misdemeanors wherein the defendant proves insolvent. 

14. 

Respectfully, 
TnmTHY S. HoGAN, 

Attorney General. 

VILLAGE COUXCIL OF PO:\IEROY-ILLEGAL CONTRACTS-POMEROY 
AXD I1IASON CITY FERRY CO!VIPANY-PUBLIC IMPROVEMENTS 
-STATUTORY REQUIREMENTS. 

A contract between a ·pillage council and a ferry company wherein the latter 
agrees to co11stntct a roadway in consideration of freedom from the payment of 
lice11se fees, is an attempt to contract for a Public improvement without fulfilling 
the statutory requirements a11d is therefore, illegal. 

It is tlli! settled policy of the courts of this State to aid 11either party to an 
illegal contract and therefore, the village cannot recover the license fees, which, 
in accordance with the terms of an illegal contract, were not collected. 

The unaccrued license fee, however, may be collected. 
No recover)• can be had against any official of the contract was made in good 

faith and zc•ithout collusion. 

CoLUMBUS, OHIO, December 29, 1911. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GExTLDfEN :-Under favor of October 24, 1911, you ask an opinion upon the 
following: 

"In 1898, the council of the village of Pomeroy entered into an 
agreement with a ferry company to remit the license fees fixed by 
ordinances of said village for a period of fifteen years as consideration 
to said company for the construction of a vitrified brick roadway at the 
public landing in said village, said ferry company being engaged in oper
ating a ferry across the Ohio river at said point. Said agreement has two 
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years to run, and the department is requested to pass upon the validity of 
the same and whether it is binding agreement upon the pre!'ent village 
council. If said agreement is held to be illegal, what, if any, finding for 
recovery should be made and against whom? If no finding for recovery 
can be maintained, what, if any, recommendation is proper in the 
premises." 

131 

From the report of the examiner attached I take the f<'llowing statements 
of fact: 

"In 1898 the council of the village of Pomeroy, Ohio, entert!d into 
an agreement with the Pomeroy and ::\Iasoo City Ferry Company to remit 
the license fees for a period of fifteen years, the consideration being that 
said company would construct a vitrified brick roadway from Front 
Street to low water mark, or, as near thereto as is possible to do so; said 
roadway to be the property of the village at the expiration of the agree
ment. 

"In accordance with the agreement the ferry company immediately 
constructed the roadway and have enjoyed the same ever since. 

"The agreement has run for a full period of twelve years and had 
the village recei\·ed the license required by the ordinance they would 
have received the sum of $1,800.00. The fifteen years would be $2,250.00 
for which said village is to receive the improvement as constructed and 
maintained by the said ferry company at an approximate cost of $1,000. 

"The following is an abstract of the council journal of said village 
relative to the agreement with the said ferry company. Being the only 
legislation therefor. 

"September 5, 1898 :-':\Iayor Baily of ::\Iason City was present and 
submitted a proposition on behalf of the Ferry Company to pave a road
way up the ferry landing and keep in repair for twenty years provid
ing the council would remit their license for that period; referred to 
committee.' 

"September 12, 1898 :-'The committee appointed to confer with the 
ferry company reported that they had offered to contract the levee in 
accordance with their first proposition; provided council would remit 
their license for a term of 16 years. Report accepted.' 

"'A motion that the chair appoint a committee of four to confer 
with the ferry people and be given power to act, providing the ferry 
company will make said improvement upon council remitting their license 
for a period not to exceed 15 years; motion carried.' 

"October 11, 1898:-'Mr. Jenkinson reported that the committee 
which had been appointed by council to confer with the ferry company 
had made arrangements with them to impr9ve the levee in accordance 
with the agreement previously made and in accordance with the contract 
made by said committee.' " 

Several legal questions arise from the situation which you present. 
First : J s the contract illegal? 
Second: If illegal, can recovery be had against the ferry company? 
Third: If illegal, what, if any, official is responsible for the loss to the city? 
In order to determine the illegality of this contract, it will be necessary to 

examine the statutes as in force in 1898 at the time the contract was entered into. 
Section 2303, Bates Rev. Stat. 1900, provided: 
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"\Vhen the corporation makes an improvement or repair provided 
for in this chapter. the cost of which will exceed five hundred dollars 
it shall proceed as follows: 

"First: It shall advertise for bids for the period of two weeks, 
or if the estimated cost exceed fi,·e thousand dollars, four weeks, in two 
ne,~·spapers published in the corporation, or one newspaper, if only one 
is published therein; or by posting advertisements in three public places 
in the corporation, if no newspaper is published therein. 

"S<:concl: The bids shall be filed with the clerk of the board of 
public improvements or board of public works (city commissioners) 
as the case may be, sealed up, by 12 o'clock at noon on the last day, as 
stated in the advertisement." 

There are other provisions of this section which state how the bids shall be 
opened, the contract let. and how the contract shall be made. 

Section 2304. Bates Re\·. Stat., 1900, provided: 

"\\hen it is deemed necessary by a city or village to make a public 
improvement, the council shall declare by resolution the necessity of 
such improvement, and shall give twenty clays written notice of its pas
sage to the owners of the property abutting upon the improvement, or to 
the persons in whose names it may be assessed for taxation upon the tax 
duplicate, who may be residents of the county, which notice shall be 
sen·ed by a person . designated by the council upon such person in the 
manner provided by law for the service of summons in a civil action, 
and publish the resolution for not less than two nor more than four con
secutive weeks in some newspaper published and of general circulation in 
the corporation; * * * * *" 

Section 2702, Bates Re\·. Stat., 1900, provided: 

"Xo contract, agreement or other obligation involving the expendi
ture of money shall be entered into, nor shall any ordinance, resolution 
or order for the appropriation or expenditure of money, be passed by the 
council or by any board or officer of a municipal corporation, unless 
the auditor of the corporation, and if there is no auditor, the clerk there
of, shall first certify that the money required for the contract, agreement 
or obligation, or to pay the appropriation or expenditure is in the treas
ury to the credit of the fund from which it is to be drawn, and not ap
propriated for any other purpose, which certificate shall be filed and im
mediately recorded; and the sum so certified shall not thereafter be con
sidered unappropriated until the corporation is discharged from the con
tract, agreement or obligation, or so long as the ordinance, resolution 
or order is in force; and all contracts, agreements or other obligations, 
and all ordinances, resolutions and orders entered into or passed contrary 
to the provisions of this section shall be void;" 

The requirements of the foregoing statutes have not been complied with in 
the making of the contract under consideration. The contract was for a public 
improvement, whether of a street or of a public levee does not appear. I take it, 
however, that the improvement was upon ground dedicated to public use, or 
owned by the public. The improvement was at a cost in excess of five hundred 
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dollars, and therefore, should have been let at competitive bidding as prm·ided 
in Section 2303, supra. Failure to comply with this statute goes to the legality of 
the contract. 

In Upington et al, vs. Oviatt, 24 0. S. 232, the fourth syllabus reads: 

"The provisions of Section 562, prescribing the time and manner 
of advertising for bids for doing the work and furnishing the materials 
for the proposed impro,·ement, were designed for the protection of the 
tax-payer, and are peremptory. A failure, substantially, to comply with 
those provisions, is a defect which goes to the legality of the contract 
and of the subsequent assessment." 

In the case of J\JcCioud vs. City of Columbus, 54 0. S., 439, the syllabus is 
as follows: 

"\Vhere a municipal corporation, acting under chapter 4, division 
7, of Title XII, Revised Statutes, impro\·es a public street, the provisions 
of section 2305, prescribing the mode and time of advertising for bids, 
are mandatory, the compliance with which is a condition precedent to the 
power of the municipality to enter into a valid agreement in respect 
thereof." 

The preliminary resolution provided for in Section 2304, Bates was not 
passed. There are other requirements which have not been followed, but these 
are sufficient to show that the plain provisions of the statutes were ignored and 
that the contract in question was not properly entered into and is illegal and void. 

The next question to be considered is, can recovery be had against the ferry 
company? 

In case of Buchanan Bridge Co., vs. Campbell, 60 0. S., 406, the syllabus 
reads: 

"A contract made by county comtmsswners for the purchase and 
erection of a bridge in violation or disregard of the statutes on that 
subject, is void, and no recovery can be had against the county for the 
value of such bridge. Courts will leave the parties to such unlawful 
transaction where they have placed themselves, and will refuse to grant 
relief to either party." 

In case of State vs. Fronizer, 77 0. S., 7 it is held: 

"Section 1277, Rt!vised Statutes, which authorizes a prosecuting 
attorney to bring action to recover back money of the county which has 
been misapplied, or illegally drawn from 'the county treasury, does not 
authorize the recovery back of money paid on a county commissioners' 
bridge contract fully executed but rendered void by force of section 
2834b, because of the lack, through inadvertence, of a certificate by the 
county auditor that the money is in the treasury to the credit of the fund, 
or has been levied and is in process of collection, there being no claim 
of unfairness or fraud in the making, or fraud or extortion in the execu
tion of such contract for such work, nor any claim of effort to put the 
contractor in statu quo by a return of the bridge or otherwise, the same 
having been accepted by the board of commissioners and incorporated as 
part of the public highway." 
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These decisions settle the policy of the courts in this· State as to these illegal 
contracts. As between the parties to the illegal contract, the courts will aid neither 
and will leave them just as it finds them. 

In this case the village has the public improvement and the ferry company 
has had its license fees remitted for twelve or thirteen years. The recital in the 
agreement that the village is to have the improvement at the end of fifteen years 
does not affect the situation. If it is made upon public land or a street dedicated 
to public use the village has the improvement for all practical purposes. \Vhat 
has been done the courts will not undo. The contract however, has two or three 
years to run. The license fees have been remitted year by year by authority of 
this contract which was not binding upon the city. The city officials are not re
quired to remit the license fees and may, and should, proceed at once to collect 
them from the ferry company for future use of the wharf. Under the ruling in 
the above cases the license fees which have been remitted cannot now be collected. 

\\' e now come to the liability of the officers. 
The rule of recovery is laid down as follows in the fifth syllabus of case 

of McAlexander vs. Haviland Village School, 7 N. P. N. S., 590, as follows: 

"Public funds paid out on a contract, completed in good faith and 
free from fraud and conclusion, can not be recovered back at the instance 
of a tax-payer, notwithstanding the contract was illegal and void." 

This was an action, among other things, to recover from the members of the 
board of education and from the contractor, the amount of money paid out upon 
an illegal contract for the construction of a school house. 

On page 600, Cameron, ]., says : 

"vVhile the court finds that the contract for the building and con
struction of said school house was illegal and void, yet the court further 
finds that said contract has been fully executed, and the building built, 
completed and paid for, in good faith, free from fraud or collusion 
on the part of said board, the members thereof, or the contractor. 

"It is, therefore, the further order and judgment of the court that 
the mandatory injunctions prayed for, should be and are refused, as is 
also the prayer for a finding of the amount of money claimed to be 
illegally paid out by said board of education on account of said pro
posed school buildings and judgment therefor." 

If the improvement was made in good faith, and there was no fraud or 
collusion, the officers who participated in the illegal contract are not liable for the 
license fees remitted. The officer or officers who have remitted these license fees 
from year to year in good faith and without fraud or collusion, cannot be held 
liable therefor. 

In conclusion : 
The contract entered into in 1898 is illegal and void. 
N' o recovery can be had against the ferry company for license fees which 

have been remitted. 
No recovery can be had against any official if the contract was entered into 

in good faith, and without fraud or collusion. 
The ferry company should be required to pay the necessary license fee for 

the future, or be denied the priveleges of the public wharf or landing. 
Respectfully, 

TniOTHY S. HoGAN, 
A ttomey General. 
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25. 

CITY'S LIABILITY TO COUXTY FOR JAILIXG-PRISOXERS IX STATE 
CASES-).IAYOR'S COURT-COUXTY JAIL. 

The city is uot liableo to reimburse the county for money paid for keeping 
priso11ers in jail in cases wherein defendants have been committed to jail from a 
mayor's court for violation of state laws. 

The county should pay for the mainte11ance of prisoners confined in the 
county jail pending a trial before a mayor's court for an offence committed or 
charged in violatio11 of a state law. 

CoLt:MBt:S, OHIO, January 15, 1912. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Your favor of December 19, 1911, is received, in which you 
ask an opinion of this department upon the following: 

"Should the city reimburse the county for amount paid to sheriff 
for keeping prisoners in jail in cases wherein the defendant has been 
committed to the county jail from the mayor's court (there being no police 
court) for violation of state Jaws? If defendants in state cases are re
manded to the county jail j•e11ding a trial before the mayor's court, 
should the city or the county pay for maintenance?" 

Section 13507, General Code, authorizes a magistrate to commit a person 
accused of crime to county jail pending trial, as follows: 

"If it is necessary, for just cause, to adjourn the examination of 
the accused, the magistrate may order such adjournment and commit 
him to tlze jail of the county, until such cause of delay is removed, but 
the entire time of such confinement in jail shall not exceed four days. 
The officer having custody of such person, by the written order of the 
magistrate may detain him in custody in a secure and convenient place 
other than the jail, to be designated by such magistrate in his order, not 
exceeding four days. The officer in whose custody any person is de
tained shall provide for the sustenance of such prisoner while in custody." 

Section 13494, General Code, g-rants power to a mayor to issue warrants, as 
follows: 

"Justices of the peace, police judges and mayors of cities and villages 
may issue process for the apprehension of a person charged with an 
offense and execute the powers conferred and duties enjoined in this 
title." 

Section 13716, General Code, pro\·ides: 

"\\"hen a person convicted of an offense is sentenced to imprison
ment in jail, the court or magistrate shall order him into the custody of 
the sheriff or constable, who shall deli\·er him, with the record of his 
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connct10n, to the jailor, in whose custody he shall remain, in the jail 
of the county, until the term of his imprisonment expires or he is other
wise legally disc:harged." 

Section 13717, General Code, 101 Ohio Laws, 41, provides: 

"\Vhen a fine is the whole or part of a sentence, the court or magis
trate may order that the person sentenced remain imprisoned in jail until 
such fine and costs are paid, or secured to be paid, or he is otherwise 
legally discharged, provided that the person so imprisoned shall receive 
credit upon such fine and costs at the rate of sixty cents per day for 
each day's imprisonment." 

The above statutes grant authority to sentence persons convicted or 
accused of crime to imprisonment in the county jail. The penalty of each offense 
must be looked to to determine the extent of the imprisonment which may he 
imposed. 

Section 2997, General Code, 102 Ohio Laws 93, authorizes the county com
missioners to make allowances to the sheriff for keeping and feeding prison~rs, 

as follows: 

"In addition to the compensation and salary herein provided, the 
county commissioners shall make allowances quarterly to each sheriff 
for keeping and feeding prisoners, as provided by law, for his actual 
and necessary expenses incurred and expended in pursuing or transport
ing persons accused or convicted of crimes and offenses, in conveying 
and transferring persons to and from any state hospital for the insane, 
the institution for feeble minded yourth, Ohio hospital for epileptics, boys' 
industrial school, girls' industrial home, county homes for the friendless, 
houses of refuge, children's homes, sanitariums, convents, orphan asylums 
or homes, county infirmaries, and all institutions for the care, cure, cor
rection, reformation and protection of unfortunates, and all expenses 
of maintaining horses and vehicles necessary to the proper administra
tion of the duties of his office. The county commissioners shall allow 
the sheriff his actual railroad fare and street car fare expended in serv
ing civil processes and subpoening witnesses in civil and criminal cases, 
and may allow his necessary livery hire for the proper administration 
of the duties of his office. Each sheriff shall file under oath with the 
quarterly report herein provided a full, accurate and itemized account of 
all his actual and necessary expenses, including railroad fare, street car 
fare and livery hire mentioned in this section before they shall be al
lowed by the commissioners." 

Section 12384, General Code, provides : 

"The commissioners of a county ,or the council of a municipality, 
wherein there is no workhouse, may agree with the city council, or other 
authority having control of the workhouse of a city in any other county, 
or with the board of district workhouses having a workhouse, upon what 
terms and conditions persons convicted of misdemeanors, or of violation 
of an ordinance of such municipality having no workhouse, may be re
cei\·ed into such workhouse under sentence thereto. The county commis
sioners, or the council of a municipality, are authorized to pay the ex-
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penses incurred under such agrement out of the general fund of the 
county or municipality, upon the certificate of the proper officer of such 
workhouse." 

The abO\·e section applies to the workhouses and not to jails. 

137 

Section 4564, General Code, prescribes that the city may have the use of the 
jail for imprisonment under ordinances, but that such use sh~ll be at the expense of 
the city, as follows: 

"Imprisonment under the ordinances of a municipal corporation 
shall be in the workhouse or other jail thereof, if the corporation is pro
vided with such workhouse or a jail. Any corporation not provided with 
a workhouse, or other jail, shall be allowed, for the purpose of im
prisonment, the use of the jail of the county, at the expense of corpora
tion, until it is provided with a prison, house of correction, or work
house. Persons, so imprisoned in the county jail shall be under the 
charge of the sheriff of the county, who shall receive and hold such per
sons in the manner prescribed by the ordinances of the corporation, 
until discharged by due course of law." 

This section applies in cases of violations of ordinances and not to viola
tions of state laws. 

Section 4125, General Code, provides: 

"The marshal or chief of police shall provide all pc:rsons confined 
in prison or station houses with necessary food during such confinement, 
and see that such places of confinement are kept cleat1 and made com
fortable for the inmates thereof." 

Section 4126, General Code, provides: 

''Council shall provide by ordinance, for sustaining all persons 
sentenced to or confined in such prison or station house, at the expense 
of the corporation. On the presentation of bills for food, sustenance, 
and necessary supplies, to the. proper officer, certified by such person as 
the council may designate, such officer shall audit them, under such rules 
and regulations as the council prescribes, and draw his order on the 
treasurer of the corporation in favor ~f the officer presenting such bill, 
but the amount shall not exceed forty cents a day for any person so 
confined." 

These two latter sections apply to prisons and station houses of the city and 
not to jails, of the county. 

Section 4128, General Code, provides: 

"\<Vhen a person over sixteen years of age is convicted of an 
offense under the law of the state or an ordinance of a municipal cor
poration, and the tribunal before which the conviction is had is author
ized by law to commit the offender to the county jail or corporation 
prison, the court, mayor, or justice of the peace, as the case may be, 
may sentence the offender to the workhouse, if there is such house in 
the country. ~Vhen a committment is made from a city, t·i/lage, or town
ship in the county, other thau ilz the llllmicipality coutai11illg such work-
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house, the cOUllcil of such city or village, or the trustees of such towl!
ship, shall trallsmit with the mittimus a sum of 111011ey equal to forty 
cents per day for the time of the commitme11t, to be placed in the hands 
of the ~uperintendent of the workhouse for the care and maintenance of 
the prisoner." 

This latter section was passed upon by the circuit court i•1 the case of Cleve
land vs. Commissioners, 10 Cir. Court, :.J. S., the syllabi of which case are as fol
lcws: 

"The liability of county commtsstoners for maintenance of prison
ers, sentenced by the common pleas court to a city work house, is not 
essentially contractural, but is based rather on the mandatory require
ments of Section 1536-369 Revised Statutes. 

"Section 1536-369 is comprehensive, and excludes the interpolation 
of any supposed but unexpressed policy of the state as reflected by past 
legislation with reference to the distribution of the expense of maintain
ing prisoners offending against state statutes and city ordinances re
spectively." 

Henry, J., in stating the case, says on page 278, as follows: 

"* * * * *The action below was brought by the city to recover 
from the county the agreed price for maintenance in the city work
house of prisoners committed thereto for violation of state statutes. 
The theory of the city is that the county is ultimately liable for such 
n'laintenance in all cases where the offense is statutory, and that the city's 
ultimate liability for such maintenance is confined to cases of violation 
of city ordinances." 

He further says, on page 280: 

"lf it be contended that a literal enforcement of Section 1536-369, 
Revised Statutes, would saddle the city with expense of maintaining 
some prisoners convicted by its own police court, or before justices of 
the peace elected and sitting within its boundaries, of state offienses 
committed QUtside its· corporal<; limits, it may be answered that such 
tribunals are presumed to be clothed with and to exercise their extra
municipal jurisdiction for the benefit of the community within and for 
which they act, just as similar tribunals in outlying townships of the 
same county may in certain like cases, and with equal propriety charge 
their own communities in respect of offenses committed in such city. 
Concerning the possibility of a trifling over-lapping of benefits or ex
penses as between the taxpayers of ·a city and the tax payers of outly
ing municipalities and townships in the same county, the maxim de 
minimus non curat lex is peculiarly applicable." 

The situation presented by the case in hand is the opposite of the one ad
judicated in 10 C. C. N. S. 277, supra. 

In that case the city was asking for compensation from the county for keep
ing prisoners convicted of state offenses in its own workhouse. In the present 
case the county would be asking compensation from the city for keeping prisoners, 
convicted of state offenses, who are confined in the county jail. 
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Both the city and the county are important factors in the government of the 
State. The city has jurisdiction of local affairs while the county has more general 
duties and performs more of the functions of the State. 

The statutes do not charge the city with liability for keeping prisoners in the 
county jail who have been charged or convicted of offenses in violation of state 
laws. The county, as the representative of the State, pays for the keeping of these 
prisoners in the first instance and without statutory authority the county cannot 
place the liability therefor upon the city. 

The city, therefore, is not liable to reimburse the county for money paid 
for keeping prisoners in jail in cases wherein defendants have been committed 
to jail from a mayor's court for Yiolation of state laws. 

The county should pay for the maintenance of persons confined in the county 
jail pending a trial before a mayor's court for an offense committed or charged in 
violation of a state law. 

28. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 

MAGISTRATES-FEES-SITTIKG IN TRIAL-FINAL JURJSDICTION
FJ)JAL DISPOSITIOX-MISDEMEANOR. 

A magistrate is not entitled to the statutory fee of $1.00 for "sitting in trial" 
of a cause, tmless he has fiual jurisdiction therein, and makes a final disposition of 
the same. 

A magistrate, in cases of misdemeanor where the defendant pleads guilty, 
can render filial judgment only where the complaint is made by the party injured. 

CoLUMnus, 0Hro, Xovember 27, 1911. 

Bureau of Inspection aud Supervision of Public Offices, Departmwt of Auditor 
of State, Columbus, Ohio. 

GENTLE~IE::'< :-I beg to acknowledge receipt of your letter of October 26th, 
in which you state: 

"Under .date of June 10, we made inquiry of you as to your opinion 
in regard to the jurisdiction of justices of the peace in certain cases and 
fees of the magistrate and constable. That inquiry, we meant to refer 
only to general offenses other than these coming within the special juris
diction of magistrates under the provisions of Section 2718c, Revised 
Statutes, now Section 13423, General Code. With that understanding, 
we desire your opinion in answer to the folowing questions: 

"Are the magistrate and constable, or either of them, entitled to 
$1.00 for sitting in or attending trial, respectively, under the following 
circumstances: 

"1. \Vhen a person is brought before a justice of the peace or 
mayor of a village or of a city not having a police court, charged with a 
misdemeanor under the laws of the state and pleads guilty, and the mag
istrate renders final judgment without a written waiver by the accused 
of his right to a trial by jury. This primarily involves another question: 
'Can the magistrate reuder final judgment under such conditions i'' 
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"2. \Vhen the person so charged with a misdemeanor waives ex
amination and is bound over to court. 

"3. ·when such person so charged pleads guilty and is sentenced by 
the magistrate, either with or without a waiver of a jury." 

In reply to your first question I desire to say that Section 13510 of the Gen
eral Code provides as follows: 

"\Vhen a person charged with a misdemeanor is brought before a 
magistrate on complaint of the party injured and pleads guilty thereto, 
such magistrate shall sentence him to such punishment as he may deem 
proper, according to law, and order the payment of costs. If the com
plaint is not made by the party injured, and the accused pleads guilty, the 
magistrate shall require the accused to enter into a recognizance to ap
pear at the proper court as is provided when there is no plea of guilty." 

Under the section just quoted, when a person is charged with a misdemeanor 
on complaint of the party injured, such magistrate has final jurisdiction without 
a written waiver by the accused of his right to trial by jury; but if the complaint 
is filed by any person other than the one injured, said magistrate has not final 
jurisdiction and must recognizance the accused to the proper court of the county 
in which the crime was committed. 

Section 13511 of the General Code provides as follows: 

"When the accused is brought before the magistrate and there is 
no plea of guilty, he shall inquire into the complaint in the presence of 
such accused. If it appear that an offense has been committed and that 
there is probable cause to believe the accused guilty, he shall order him to 
enter into a recognizance, with good and sufficient surety, in such amount 
as he deems reasonable, for his appearance at the proper time and before 
the proper court; otherwise he shall discharge him from custody. If 
the offense charged is a misdemeanor and the accused, in a writing 
subscribed by him and filed before or during the examination, waive a 
jury and submit to be tried by the magistrate, he may render final judg
ment." 

The section prescribing the fees of a justice of the peace is Section 1746. 
General Code, and provides in part: 

"* * * * * justices of the peace, for the services named when 
rendered, may receive the following fees: * * * *sitting in the trial of a 
cause, civil or criminal, where a defense is interposed, whether tried to 
the justice or to a jury, one dollar; * * * * *" 

Section 3347, General Code, provides as to fees of constables. It is 111 part: 

"For services rendered, * * * constables shall be entitled to recei\·e 
the following fees: * * * * each day's attendance before justice of the 
peace on criminal trial, one dollar, * * * *." 

X ow, in order to properly answer your questions,. it is necessary to decide 
what is a trial. The Supreme Court of Ohio in the case of Palmer vs. State, 42 
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0. S. 596, held that a trial is a judicial examination of the issues, whether of law 
or of facts, in an action or proceeding. The United States Court, in the case of 
l:nited States vs. \\"inslow Curtis, 4 :\[ason's Reports, at page 232, held that: 

·'.-\ trial means the trying of a cause and not the arraignment and 
pleading preparatory to such trial." 

I am, therefore, of the opinion that a preliminary hearing is not a trial, and 
that in order to entitle a magistrate or constable to the fees provided hy the sections 
above quoted, for attending a trial, the magistrate having jurisdiction of said case 
must have final jurisdiction therein. 

In answer to your first question, therefore, I am of the opinion that a magis
trate, under the circumstances set forth therein, could not render final judgment 
in any case other than those specifically provided by statute, where the defendant 
pleads guilty and does not waive the right to trial by jury, unless the complaint 
was filed by the party injured, as provided by the section above quoted. 

In answer to your second question I am of the opinion that where a person 
charged with a misdemeanor waives examination and is bound over to the proper 
court by the magistrate, there has been no trial, under the definition and rule above 
quoted, and the magistrate and constable, therefore, would not be entitled to the 
fee of $1.00 under said statutes. 

Replying to your third question-when a person charged with a misdemeanor 
pleads guilty and is sentenced by the magistrate according to the rules above set 
forth, either with or without a waiver of a jury, where that may be done under 
the statute, and the magistrate makes final disposition of the case, f am of the 
opinion that the magistrate and con,;table are entitled to the fee of $1.00 for each 
day's attendance at said trial. 

Very truly yours, 
Tr;roTHY S. HoG.\:-:. 

Attomey General. 

33. 

OFFICES IXCO:\IPATIBLE-CITY AUDITOR A~D CLERK OF COUXqL, 
CLERK TO DIRECTOR OF SAFETY, CLERK TO DIRECTOR OF 
SERVICE, CLERK TO THE BOARD OF COXTROL, A~D SECRE
TARY OF THE Sl ~KI~G FU~D TRUSTEES OR "cOLLECTOR OF 
\VATER RE~TS. 

The office of city auditor serz•es as a check upou aud is therefore incompatible 
with those of clerk of cou11cil, ch?rk to director of safety, clerk to tire board of 
control, or collector of water rentals.-Salary. 

By Section 4509 of tire Ge11eral Code, city auditor may lrowet•er, act as clerk 
of the sinking fwzd trustees, where 110 other clerk is legally pr01•ided for a11d lie 
ma_y receh•e the salary pro;:ided for that positioll. 

CoLt:Milt.:S, OHIO, December, 19, 1911. 

Bureau of Inspectioll and Supervisiorr of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GEXTLEMEX :-I herewith acknowledge receipt of your communication of 
Xovember 20th wherein you submit for consideration and opinion the following: 
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"Is it legal for the city auditor to sen·e as clerk of council, clerk 
to the director of safety, clerk to the director of service, clerk to the 
board of control, (secretary of the sinking fund trustees,) or collector 
of water rentals if said city auditor has been selected or appointed to 
said position by the proper authority? And, if so appointed, is he en
titled to the compensation fixed by council for each of said positions in 
addition to his salary as city auditor?" 

In reply thereto section 4284 of the General Code provides for the duties of 
the city auditor as follows: 

"At the end of each fiscal year, or oftener if required by council, 
the auditor shall examine and audit the accounts of all officers and de
partments. He shall prescribe the form of accounts and reports to be 
rendered to his department, and the form and method of keeping 
accounts by all other departments, and, subject to the powers and duties 
of the state bureau of inspection and supervision of public offices, shall 
have the inspection and revision thereof. Upon the dt;ath, designation, 
removal or expiration of the term of any officer, the auditor shall audit 
the accounts of such officer, and if such officer be found indebted to 
the city, he shall immediately give notice thereof to council and to the 
solicitor, and the latter shall proceed forthwith to collect the indebte·d
ness." 

Section 4286 of the General Code provides as follows: 

"On the first Monday of each month, detailed statements of the 
receipts and expenditures of the several officers and departments for the 
preceding month shall be made to the auditor by the heads thereof. The 
auditor shall countt rsign each receipt given by the treasurer before it 
is delivered to the person entitled to receive it, and shall charge the 
treasurer with the amount thereof. If the auditor approves any voucher 
contrary to the provisions of this title, he and his sureties shall be in
dividually liable for the amount thereof." 
The General Code is silent as to whether a city auditor can legally serve 

as such auditor aod at the same time sene as clerk of council, or clerk to the 
director of service, or clerk to the board of control, or clerk to the director of 
safety,· or as collector of water rentals. Under the common-law rule, offices are 
held incompatible when one office is subordinate to or in any way a check upon 
the_other office. 

Section 4284, quoted above, makes it the duty of the auditor to examine and 
audit the accounts of all officers and departments of municipalities. 

Section 4286, quoted above, makes it the duty of the several officers and 
departments of municipal government to make a detailed statement monthly to 
the city auditor. 

It follows, therefore, that the office of city auditor acts as a check upon the 
various officers and departments above enumerated. Therefore, it is not legal 
for a city auditor to serve as a clerk of the council, or as clerk to the director of 
safety, or as clerk to the director of service or as clerk to the board of control, 
or as collector of water rentals. It necessarily follows that 3uch city auditor 
would not be entitled to the compensation fixed by council for each of the abon 
enumerated positions in addition to his salary as city auditor. 

The above reasoning and conclusion likewise applies to the city auditor 
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serving as such officer and at the same time sen-ing as secretary of the sinking 
fund trustees, except in the case where Section 4509 of the General Code inter
venes. Said Section 4509 of the General Code provides as follows: · 

"The trustees of the sinking fund, immediately after their appoint
ment and qualification, shall elect one of their number as president and 
another as vice-president, who, in the absence or disability of the presi
dent, shall perform his duties and exercise his powers, and such secretary, 
clerks or employes as council may provide by an ordinance which shall 
fix their duties, bonds and compensation. \\'here no clerks or secretary 
is authorized, the auditor of the city or clerk of the village shall act as 
secretary of the board." 

Therefore, by virtue of the last cited statute, where there is no clerk of the 
sinking fund trustees, then the city auditor shall act as such clerk anrl when so 
acting as such clerk under and by virtue of said section, it is my opinion that the 
city auditor would not be legally entitled to the compensation pro\·ided by the 
city council for the clerk of the sinking fund trustees in addition to his regular 
salary as city auditor. 

34. 

Very truly yours, 
TIMOTHY s. HOG.\X, 

Attorney Geueral. 

PUBLIC nLPROVEMENTS-STATUTORY REQUIREMENTS AS TO CON
TRACTS-POWERS OF DEPARTMENT OF PUBLIC SERVICE
CO:\IPETITIVE BIDDING AND ADVERTISEMENTS. 

The Departme11t of Public Service of a city is not authori:::ed to purchase 
material at competiti·ue biddi11g for tire improveme11t of a street a11d to lrire labor
ers aud teams to do ilre work of co11siructing such illrprovcl/lellt a11d to pa:y such 
laborers a11d teams by tire da;!;. 

A11 assessmerrt for the cost of srtch labor agailrst the abrtffi11g property wo11ld 
be illegal aud void. 

CoLt:MBt:S, 0Hro, December 22, 1911. 

Bureau of /uspectio11 a11d Super7.'isiou of Public Offices, Columbus, Ohio. 

GEXTLEMEX :-Under date of December 8, 1911, you ask an opinion upon -the 
following: 

'Is it legal for the department of public service of a city to purchase 
the necessary material for the pa\·ing of a street at competitive bid and 
employ labor and teams by the day to construct the imprO\·ement at the 
wage fixtd by council for laborers and teams, and assess the total cost 
of the improvement (less city's portion) against abutting property by 
special assessments?" 

Section 3833, General Code, prescribes the manner 111 which the contract for 
1.he improvement of a street shall be let as follows: 

"The contract for any such improvement shall be let by the director 
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of public service, in the same manner as other contracts, and in case all 
bids be rejected such director in cities and the council in villages may 
order a readvertisement for bids." 

Section 4328, General Code, prescribes how public contracts shall be let as 
follows: 

''The director of public service may make any contract or purchase 
supplies or materials or provide labor for any work under the super
vision of that department not involving more than five hundred dollars. 
\Vhen an expenditure within the department, other than the compensa
tion of persons employed therein, exceeds five hundred dollars, such ex
penditure shall first be authorized and directed by ordinance of council. 
11/hen so authorized and directed, the director of public service shall 
make a written contract with the lowest and best bidder after advertise-
1/lellt for not less than two nor more than four co11secutive weeks in a 
uewspaper of general circulation within the city." 

The above sections provide that contracts for improvements of streets, when 
they exceed five hundred dollars, shall be let at competitive bidding, upon publica
tion. · If the city were to employ persons as laborers and hire teams to do the 
work, after purchasing the material at competitive bidding, that much of the im
provement would not be made in compliance with the above sections. 

In case of Upington, et al, vs. Oviatt, 24 0. S., 232, the fourth syllabus reads: 

"The provisions of section 562, prescribing the time and manner 
of advertising for bids for doing the work and furnishing the materials 
for the proposed improvement, were designed for the protection of the 
tax payer, and are peremtory. A failure, substantially, to comply with 
those prO\·isions, is a defect which goes to the legality of the contract 
and of the subsequent assessment." 

In case of ~IcCioud vs. City of Columbus, 54 0. S., 439, the syllabus is as 
follows: 

"'Where a municipal corporation, acting under chapter 4, division 7, 
of Title XII, Revised Statutes, improves a public street, the provisions 
of section 2303, prescribing the mode and time of advertising for bids, 
are mandatory, the compliance with which is a condition precedent to 
the power of the municipality to enter into a valid agreement in re
spect thereof." 

The statutes have provided the manner in which a contract for the improve
ment of a street shall be made and the provisions thereof are mandatory and must 
be complied with. Xot only the contract but the assessment levied against the 
abutting property would be void upon failure to substantially comply with the pro
visions of the statutes. 

Sections 3833 and 4328, General Code, supra, require that a contract for the 
labor and material shall be let at competitive bidding. Failure to do so will make the 
contract and special assessment void. 

The department of public service of a city is not authorized to purchase 
material at competiti\·e bidding for the improvement of a street and to hire laborers 
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;:ond teams to do the work of constructing such improvement, and to pay such 
laborers and teams by the day. An assessment for the cost of such labor a~ainst 
the abutting property would be illegal and void. 

37. 

Respectfully, 
Tn!OTHY S. HoG.\:s", 

Attoruey General. 

COUXTY SURVEYOR-CO~IPEXSA TIOX-EXPEXSES WHEX DIPLOYED 
BY DAY-FOOD, LODGIXG AXD HORSE FEED. 

A county surve·sor whetl employed by the day may under Section 2822, Gen· 
eral Code, be allowed such expenses as meals aud lodging for himself a11d feed 
for his horses. 

January 16, 191 ~ 

Bureau of l11spection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-Under date of November 23d, you stated that you desired my 

opinion whether Section 2822, General Code, a~lthorizes the payment of such ex
penses as meals and lodging for the surveyor and feed for his horse when em
ployed by the day on county work. 

Section 2822 of the General Code in part provides: 

"When employed by the day, the surveyor shall receive five dollars 
for each day and his necessary actual expenses." 

As the statute is so broad in its language, I am of the opinion that it would 
cover all amounts necessarily and actually expended by the county surveyor in 
pursuance of his duties as such surveyor, and would include meals and lodging 
for himself and feed for his horses necessarily and actually incurred while in 
the performance of his duty, and 1 am, therefore, in full accord with the opinion 
of Hon. \Vade E. Ellis, rendered by him as Attorney General, on May 31, 1906. 

It will be noted that Section 2822 supra contains no provision therein for 
mileage for the county surveyor when employed by the day. 

This, as I view it, clearly distinguishes this case from the case of Richardson vs. 
State, 66 0. S. 108, wherein the Supreme Court considered the question of rea
sonable and necessary expenses actually paid to be charged by county commis
sioners. In that case the court held· that mileage allowed a commissioner was in
tended to compensate him for all traveling expenses while traveling on official 
business. Therefore, the reasonable and necessary expenses provided in addition 
to the compensation and mileage of a commissioner meant solely official expenses 
as distinguished from those which pertained to his personal comfort and necessity. 

As Section 2822, General Code, does not provide mileage for the surveyor 
when employee! by the day on county work, I am of the opinion that such case 
does not apply to the question submitted. 

Very truly yours, 
TIMOTHY S. HoG.\N, 

A ttomey Geueral. 
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51. 

VILLAGE OF FINDLAY, OHIO-CLASSIFICATIO~ OF CITIES-EFFECT 
OF UNCONSTITUTIONALITY, ON POWERS OF COUXCIL-POW
ERS TO CREATE AND RE~IOVE POLICE JUDGES AND CLERKS OF 
COURTS. 

In 1902 the Couucil of the Village of Findlay passed an ordinance establish
iug a police court, and in 1910 passed an ordinance repealing the ordiuance pro
vidiug for a police judge. 

Neither ordinance was autlzori:;cd by a valid existing statute, a11d, therefore, 
the appoint111e11t of both police judge and clerk of courts, thereunder, was null 
a11d void a11d there is 110 vaca11cy at the preseut time to be filled by the Goveruor. 

CoLUMBUS, OHIO, December, 11, 1911. 

Bureau of Inspection a11d Supervision of Public Officers, los, T. Tracy, Deputy, 
C olmnbus, Ohio. 

ing: 
DEAR Srn. :-Under favor of May 27, 1911, you ask an opinion of the follow-

"You will note by ordinance of December 22, 1902, a police court 
was established in the City of Findlay, Ohio. The police judge was 
elected for a term of four years and a police clerk was appointed for a 
term of two years. A subsequent ordinance of date October 24, 1910, 
repealed the ordinance providing for a police judge. 

"Quaere: Is said repealing ordinance sufficient to abolish the posi
tion of police judge and that of police clerk, or. should the Governor 
be notified to fill the vacancy? 

:·Does the repealing ordinance abolish the position of clerk, or may 
said clerk continue in office, serving as clerk to the mayor who has dis
charged the .duties of police judge since the abolishment of the court?" 

The first question to be considered is the right of council to abolish the posi
tion of police judge. 

The ordinance of October 24, 1910, seeking to abolish the office of police 
judge purports that it was passed by authority granted in Section 1785 of the 
Revised Statutes, said Section 1785, Revised Statutes, was carried into Bates 
Statutes of 1904, as Section 1536-797, and has not been repealed or amended by 
the General Code. It is now carried into the appendix of the General Code. 

Said Section 1536-797, Rev. Statutes, provides: 

"In cities of the first class, and in cities of the third grade, third 
grade a, and third grade c, of the second class, there shall be a court, 
held by the police judge, which court shall be styled the police court, 
and be a court of record. Provided that in cities of the third grade c, 
the city council by a two-thirds vote may abolish the office of police 
judge and vest the mayor of said city with all the powers of a police 
judge as provided by the Revised Statutes of the State of Ohio; and 
when such office of police judge has been so abolished, it shall not be 
again re-established except by a like vote of council, but no action of 
council shall extend or curtail the term of office of a mayor or police 
judge who may be serving at the time the change may be made by 
council." 

This statute was passed when the method of classifying c1hes was in vogue, 
and carries such classification into its provisions. The classification of cities was 
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declared unconstitutional by decision rendered June 26, 1902, in case oi State vs. 
Jones, 66 0. S., 453. 

The classification of cities was provided for in Sections 1546 to 1552 of the 
Revised Statutes (Bates, 1902). The ).Iunicipal Code, passed October 22, 1902, 
repealed Sections 1546 to 1552 (see 96 Ohio Laws, 97). Said act as to repeals 
did not become effective until :=-.ray 4, 1903. Thereafter the classification of cities 
was abolished. 

Section 231 of the :\Iunicipal Code provided for its taking effect as follows: 

"For the purpose of carrying into effect the powers and duties con
ferred and imposed upon present councils, boards of legislation, or other 
legislative bodies, by the provisions of this act, and for the purpose of 
conducting the first election to be held in every municipality hereunder, 
and of preparing for the change in the organization of municipalities 
herein provided for, this act shall take effect from and after the fifteenth 
day of 1\ovember, 1902; aud for all other purposes this act, and every 
portion of the same, iucluding the repeal of existing laws, shall take 
effect on the first Mouday in May, 1903, and the following sections of 
the Revised Statutes of Ohio, are hereby repealed:" 

Said Section 1536-797, Revised Statutes, authorized the council of c1tles of 
the third grade c, of the second class, to abolish the position of police judge. 
On October 24, 1910, the time when the city council of Findlay attempted to 
abolish the office of police judge, there was no city of the second class, third 
grade c, as the statute making much classification had been repealed. ~ven though 
the classification of cities had not been abolished, Findlay would not come within 
the second class, third grade c. Applying the previous Section 1548, Bates Re
vised Statutes, 1902, we find that in accordance with the population of Findlay 
in 1890, it was a city of the third grade, second class, by the population of 1900, 
it was a city of the third grade b, and by the census of 1910, would have been a 
city of the second class, third grade, as it was in 1890. 

The Secretary of State's report of the population of the municipalities of 
Ohio, shows that in 1890, Findlay had a population of 18,553; in 1900 a population 
of 17,613, and in 1910, a population of 14,858. Section 1548, Revised Statutes 
(Bates, 1902), provided that cities having a population of not more than 20,000, 
and not less than 10,000, as found by the federal census should be known as cities 
of the second class, third grade; and that those having a population of not less 
than 16,000 and not more than 18,000 should be known as the second class, third 
grade b. The other classifications do not fit the population of Findlay. 

The provision of Section 1536-797, granting authority to abolish the office of 
police judge could not apply to the City of Findlay. 

A municipality can only exercise the powers granted it by statute. In October, 
1910, the council of cities were not authorized by statute or otherwise to abolish 
the position of police judge. 

The action of the council of Findlay in passing the ordinance attempting to 
abolish the office of police judge was unauthorized in law and is null and void. 

The next question is, should the governor be notified to fill the vacancy? 
This inquiry calls into question the legality of the establishment of the 

police court of Findlay. 
It appears that on December 22, 1902, the city council passed an ordinance 

purporting to establish a police court. 
The first section o·f said ordinance provides: 

"That a police court of and for the City of Findlay, be and the 
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same hereby is created and established, the same being deemed expedient 
and required by law. That the officers of said court shall consist of a 
police judge, a prosecuting attorney and a clerk." 

Section 2 provides for the election of the police judge, the appointment of 
the clerk by the police judge, and that the city solicitor shall act as prosecuting 
attorney. 

Section 3 provides for the bond of the police judge and clerk, and Section 4 
fixes the salaries of said officers. 

This ordinance was passed during the interim between the passage of the 
l\Iunicipal Code abolishing the classification of cities, and the time the repealing 
clause of said act became effective. 

Section 1785 of the General Statutes of 1880, (Bates 1536-797, supra), es
tablished police courts in cities of the first class only. In 1887, as shown in 84 
Ohio Laws, 26, this section was amended so as to include cities of the third grade 
of the second class. In 88 Ohio Laws 160, cities of third grade, a second class, 
were included, and in 93 Ohio Laws, 615, (April 21, 1898), said section was passed 
in its present form. 

According to the census of 1890, it has been seen that Findlay was a city of 
the second class, third grade, and according to the census of 1900, it became a 
city of the ..;econd class, third grade b. 

It appears therefore that as early as 1890, Findlay, being a city of the 
second class, third grade, was included in the cities in which the statute provided 
that a police court should be established. However, from the ordinance passed 
in 1902, purporting to establish a police court, I conclude that said City of Findlay 
had no police court prior thereto. 

Section 4568, General Code, provides for the salary of the police judge as 
follows: 

"The judge ~f the police court shall receive no fees or perqmsttes, 
but shall receive such annual compensation, not to exceed two thousand 
dollars, as the council prescribes, payable quarterly, from the city treas
ury, and such further compensation, payable from the county treasury, 
as the commissioners of the county deem proper. ;\othing in this section 
shall prohibit the police judge from receiving the fees for or taking the 
acknowledgement of instruments, depositions, and affidavits which are 
allowed to justices of the peocc for like services." 

This section was known as Section 1797, Revised Statutes, and is substantially 
the same as it was in 1902, when the council of Findlay, passed said ordinance. 

Section 4592, General Code, authorizes the council to fix the salary and bond 
of the clerk of the police court. 

While Section 1538-797, Revised Statutes, established a police court in cities 
of the second class, third grade, yet it was necessary that council should fix the 
compensation of the police judge and clerk. The ordinance of December 22, 1902, 
did not establish a police court, but fixed the bond and compensation of the police 
judge and the clerk thereof, thereby putting into operation the provision of the 
statute establishing a police court. 

Section 1536-797, Revised Statutes has not been repealed and unless it is 
unconstitutional as being class legislation is still in force. 

Special legislation establishing courts was held constitutional in case of State 
vs. Bloch, 65 Ohio State, 370, the syllabus of which case reads: 

"The act "to establish a court of insoh·ency in counties containing 
a city of the second grade of the first class, and for the relief of the pro-
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bate court in such counties" (92 0. L., 475), and the acts conferring 
additional and concurrent jurisdiction on such court (93 0. L., 464, and 
94 0. L., 353), are constitutional and valid." 
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This decision is based upon the provisions of Article 1. Section 4, of the 
constitution of Ohio.- The court on pages 390 and 391, by Williams, J., says: 

" * * * * But by section 1, of article 4, there is a special grant of 
legislati,·e power upon a particular subject, which itself prescribes the 
rule for the government of the legislative body in the exercise of that 
power. It provides that: 'The judicial power of the state is vested in 
supreme court, circuit courts, courts of common pleas, courts of probate. 

justices of the peace, and such other courts inferior to the supreme 
court. as the general assembly may from time to time establish.' The 
power is here undoubtedly granted to the general assembly to create 
courts other than those enumerated in the section; and the material in~ 
quiry is what other course may be so created? the answer is found 
in the language of the section, which is, 'such' other courts 'as the 
general assembly may from time to time establish.' That language 
vests in that body full power to determine what other courts it will estab
lish, local, if deemed proper, either for separate counties or districts, 
and to (lefine their jurisdiction and powers. The only limitation placed 
upon the exercise of that power is that the wurts so established shall 
be inferior to the supreme. court, subject of course, to the further quali~ 
fication that no legislation can alter the judicial system established by 
the constitution, nor interfere with the courts dcssignatcd by that instru~ 
ment as the recipients of the judicial power." 

Police courts arc inferior to the Supreme Court, and their establishment 
docs not interfere with the courts established by the constitution. The legislature, 
therefore, has the power to establish such courts in any city or district they may 
deem that 3uch court is required. The classification of cities for the purpose of 
establishing courts is recognized as constitutional by this decision. Section 1536-
797. Revised Statutes, is therefore constitutional, and has not been repealed. 
However said section is not applicable to any city of Ohio at the present time, 
because cities are no longer divided into classes or grades of a class. 

Th-; council of Findlay did not act until after the municipal code, repealing 
the statutes providing for the classification of cities had been passed, but before 
the repealing clause became effective. However, the classification of cities was at 
that time still in force, at least for the purpose of establishing police courts. And 
if the City of Findlay came, at the time the ordinance was passed, within one of 
the grades of classes provided in Section 1536~797 Revised Statutes, the ordinance 
so far is it fixed the salary and bond and duties of the police judge, clerk and 
city solicitor, would be legal. 

Section 1548, Bates Statutes, 1902, provided in part as follows: 

"Existing corporations, origanized as cities of the second class shall 
remain such until they become cities of the first class, and their grade 
and the grades of those which may be or may become cities of the 
second class shall be determined as follows: * * * * * those which, on 
the first day of July, A. D., 1890, had, and those which on, the first day of 
July, in any year, have, when ascertained in the same way, more than .ten 
thousand and less than twenty thousand, shall continue in the third 
grade; * * * •) * those which on the first day of July, A. D., 1890, had 
more than sixteen thousand and less than eighteen thousand inhabitants, 



150 BUREAU 

shall, on and after the passage of this act, constitute and be, and those 
which, on the first day of July, in any year, have, when ascertained in the 
same way, more than sixteen thousand and less than eighteen thousand 
inhabitants, shall constitute and be the third grade b; * * * '' *" 
The manner of ascertaining the population is set forth in Section 1547, and is: 

"according to an official report or abstract of the next preceding federal census." 
It has been seen that in 1890, Findlay was a city of the third grade, second 

class, and that in 1900 it became a city of the third grade b, of the second class. 
From said Section 1548, supra, it is seen that the third grade b is a special grade 
made out of the more general grade of third grade, second class. An examination 
of Section 1536-797 discloses that cities of the third grade b, second class, are not 
included within its provisions. 

During the decade of 1890-1900 Findlay, as a city of the third grade, second 
class, could have legally fixed the salary and bond of a police judge and clerk, 
and thereby called into operation the statute establishing a police court therein. 
Council did not act during that period, but waited until the City of Findlay had 
passed into third grade b, of the second class. At that time there was no statutory 
provision establishing a police court in cities of third grade b, second class. 

·while the population of Findlay in 1900 was between ten thousand and 
twenty thousand, as provided for cities of the third grade of the second class, 
yet the provision for third grade b, second class, was a creation of a special class 
within the third grade and the coming of the population of a city between said 
figures last above would take such city from the 'third grade and place it in the 
third grade b. It is in the nature of an exception to the general rule. 

The council of Findlay had power, as stated above, to call into operation 
the statute establishing police courts, by fixing the salary of the police judge and 
clerk, during the period of 1890 to 1900, but the transition of the city in 1900 to 
third grade b, took away that power. 

Council can only act by statutory authority. At the time the ordinance of 
December 22, 1902, was passed there was no statute establishing a police court 
in the City of Findlay. 

It is my conclusion therefore that the ordinance of December 22, 1902, pur
porting to establish a police court was without warrant of law, and therefore null 
and void. 

The appointment of a clerk of the police court by the police judge is null 
and void. 

53. 

There is no vacancy to be filled by the Governor. Respectfully, 
TrMOTHY S. HoGAN, 

Attorney Gmeral. 

:-\0 RIGHT OF CITY TO SHARE OF FU:-\D DERIVED BY TOWXSHIP 
LEVY FOR POOR RELIEF-EQUAL RIGHT OF CITY'S POOR TO 
RELIEF FROM SAID FUND. 

The levy of taxes by township trustees for the purpose of relief of the poor 
is for township purposes and the mo11ey derived therefrom is township 111011ey. 
Such money or any part thereof cannot be transferred to a city treasury. The 
only claim which the city has to such fuud is the right of tire poor of the city to 
the right of relief therefrom equally with the poor of the tow11ship outside the 
boundaries of said city. 

CoLUMBt.:s, OHIO, January 17, 1912. 

Bureau of luspection and Supcrvisi011 of Public Offices, Colu111bus, Ohio. 

GENTLEMEN :-Under date of December 23, 1911, you state as follows: 
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"\Y e are in receipt of a letter from ).I r. J. F. \Yelty, Auditor of 
Ashland County, Ohio, enclosing an opinion rendered to him by ~Iaurice 
V. Sample, City Solicitor-Elect of Ashland (which village will be ad
vanced to a city January 1, 1912), in which it is held that the poor fund 
levied by the infirmary directors upon the property within the City of 
Ashland shall be turned over to the city treasurer upon semi-annual 
distribution next February. .\Ve have written to the county auditor ad
vising that he hold fast to the county funds until he receives further 
advice from this department, and we respectfully request your written 
opinion in regard to the matter. 
"Copy of city solicitor's opinion is enclosed herewith." 

Under date of December 29, 1911, you further state: 

''Under date of December 23, we requested your written opinion 
in regard to the disposition of the money raised for the support of the 
poor in the City of Ashland, and enclosed a copy of the opinion of the 
city solicitor rendered to the auditor of said county. \Ve are in receipt 
of a letter from said auditor under date of December 26 in which he 
says he did not refer to the money raised by the levy made by the in
firmary directors, but the. levy made by the township trustees for poor 
purposes and levied on all the property in the township, including the 
city. \Ve call your attention to an opinion rendered to this department 
by you under date of May 3d, 1911, in regard to the relief of the poor 
in the township in which the City of Xenia is situated, and it would 
seem to us that the principle laid down there would govern the disposition 
of the poor funds levied by the township trustees." 
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The opinion of the city solicitor enclosed holds that a city is entitled to all 
funds levied in a city for the relief of the poor and that the director of public 
safety has solt> control of such relief in such city. His contention is based upon 
Section 4089, General Code, which provides: 

"The management of the affairs of corporation infirmaries and 
the care of the inmates thereof, the erection and enlargem~nt of infirm
ary buildings and additions thereto, the repair and furnishing thereof, 
the improvement of the grounds therewith connected, and the gra11ting 
of outdoor 1·e/ief to the poor, shall be vested in the director of public 
safety." 

This section does not gi,·e the city or the director of public safety the 
funds which are raised by a levy of taxes by· the trustees of a township in 
which such city is located, for the relief of the poor. 

The opinion of ).fay 3, 1911, given to your department in a matter arising 
in Xenia, fully covers the situation in Ashland. 

l n that opinion it was held that "where a municipal corporation lies entirely 
within a township, temporary relief to the poor within such municipal corpora
tion should be afforded by the township trustees, unless the boundaries of the 
township and the municipal corporation are co-extensive. Ia the latter case there 
would of course be no township trustees." 

In passing upon Sections 5646, 5647 and 5648, General Code, which authorize 
a le\"Y of taxes by the township for the relief of the pour, it was stated, in the 
opinion of ~fay 3d, referred to, that this levy was made upon all the property 
within the township though there may be within the boundaries of such township 
a city. 

The levy of taxes is made by the township trustees; it is made for the relief 
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of the poor within the township including the poor in any municipality contained 
;vithin the boundaries of such township. Relief from the fund so raised is to be 
granted by the township trustees. The funds so raised are leYied for township 
purposes and is township money. There is no authority of law to transfer said 
money, or any part thereof, to the city treasury. The city has no claim to said 
fund, other than the poor of. such city qas an equal right of relief therefrom 
as the poor of the township outside the boundaries of said city. 

The taxes leYied by the township trustees for the relief of the poor should 
be paid to the township treasurer to be distributed therefrom as other township 
money. Respectfully, 

54. 

TIMOTHY S. HoGAN, 
Attorney General. 

SHERIFF-ALLOWANCE BY COUNTY COl\fMISSIO~ERS FOR BOARD 
OF PRISONER WHO VOLUNTARILY SUBMITS TO CONFINEMENT 
AND AGREES TO PAY BOARD. 

When a constable refuses to serve a mittimus a11d the person committed vol
ftntarily submits himself to the sheriff and promises to pay his board for the 
time of his confinement and a court of competent jurisdiction holds that con
/illement mzder such circumstances is legal, the county commissioners may make 
the usual allowance to the sheriff for the board of such prisoner. 

Under the peculiar circumstances of the Lindsay case, however, tlze Bureau 
is recommended to make no findhzgs, upon tlze right of the prisoner to receive 
the amount paid by him for board. 

CoLUMBUS, OHio, January 6, 1911. 

Bureau of Inspection and Supervisioz~ of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under favor of December 16, 1911, you submit the following 
to this department: 

"Herewith we submit a letter from one of the state examiners of 
this department as to a certain condition existing in the office of the 
sheriff of Sandusky County and respectfully request your opinion as 
to what finding, if any, should be reported by our state examiner." 

The Jetter enclosed states as follows: 

"On May 20, 1911, the mayor of Lindsay, Sandusky County, 
fined J. T. and A. l\·L $500.00 and costs each for violation of the Rose 
county local option law, and he issued a mittimus committing them to 
jail until fines and costs were paid. They refused to pay the fine and 
costs, but the marshal of Lindsay failed to take them to jail upon the 
mittimus issued by the mayor. On May 23 the defendants, being of 
opinion that the failure of the officer to take them to jail meant that 
possibly they might be sentenced to a workhouse instead, voluntarily ap
peared at the jail, accompanied by their attorney, and asked to be im
prisoned. The sheriff refused to accept them without a mittimus, telling 
them that unless they were legally committed to his custody that he could 
not collect board from the county for their keep. The attorney and the 
defendants then guaranteed him the board, and assured him that he would 
not· be proceeded against for false imprisonment, whereupon he ac
cepted them and kept them in jail until June 19, when their attorney ap
peared and informed the sheriff that from that day on they would pay 



~XXt:.\L REPORT 0~ THE A.TTORXEY GEXER.\L. 

no more board. The sheriff, concluding that he did not have them 
legally in his custody, told them that if he would not be paid for their 
board they would have to get out, although the attorney advised the de
fendants, in the presence of the sheriff, not to go out unless the sheriff 
compel!ed thein to go, whereupon the sheriff told them to get out, that 
he did not intend to board them if he could get no pay for same. The 
commissioners had refused to allow their board for the time they were 
in and the sheriff was paid by the parties. On Xovember 16, 1911, owing 
to some other moves in the case, the marshal of Lindsay committed 
them to jail on the original mittimus that had been issued by the mayor, 
and on the 17th habeas corpus proceedings were instituted for their re
lease. The court released them on the ground that their voluntary com
mitment in the first instance was legal, hence they could not be com
mitted again upon the same charge. The court stated that he would not 
pass upon the question as to whether the sheriff's release of the prisoners 
at the time he told them to go, was legal or not. 

"The sheriff says the partie~ now want their board money hack 
from him, and he wants me to find in his favor for the board of the two 
prisoners for the time that they were in and that the commissioners 
refused to pay. I told him I would take the matter up with the bureau. 
I mentioned the matter to the prosecuting attorney and he was inclined 
to think that as the parties had made a voluntary payment to an official 
they might not be able to collect back from him, but the sheriff thinks 
that a mandamus suit will follow his refusal to pay, or if the com 
missioners refuse to pay him." 
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It is my opinion that the arrang.ement entered into between the sheriff and 
the voluntary prisoners for the payment of their board and the payment thereof 
to the sheriff was a private arrangement between the sheriff and the prisoners 
for the individual protection of the sheriff. It is a matter with which the public 
has no concern. 

A question might be raised, however, as to the right uf the commissioners to 
make an allowance to the sheriff for keeping· these prisoners. 

A court of competent jurisdiction, I take it from the Jetter, has passed upon 
the legality of the imprisonment in a habeas corpus proceeding. The court held 
the voluntary confinement in the jail to be legal and therefore the commissioners 
have the same right to make an allowance to the sheriff for keeping these persons 
as they would ha\"C to ·make an allowance for keeping other prisoners confined for 
similar offenses. 

However, under the circumstances which have been presented I do not think 
a finding or recommendation of any kind should be made. 

Respectfully, 
TIMOTHY 5. HOGAN, 

Attomey Geueral. 
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55. 

CHIEFS OF POLICE-XO FEES FOR SERVICE IX :\lAYOR'S COURT I::-J 
STATE CASES-XO RIGHT OF RECOVERY OF SA:\IE \VHE:--J PAID 
EXCEPT BY PARTIES PAYIKG-VOLUXTARY AXD IXVOLU~
TARY PAYMENT BY CULPRIT. 

Prior to the a111endment to 4534, General Code, of 102 0. L., 476, there was 
uo Provisioll for taxi11g fees to the chief of police for process served by him i11 
the mayor's court in state criminal cases .. When such fees are collected, there
fore, the law will leave them where it finds them except as to the petition of parties 
against whom such fees were assessed, who paid the sallie in·voluntoril~>'· 

CoLUMBUS, OHIO, January 13, 1912. 

Bureau of Inspection and Supervision of Public Offices, Colu111bus, Ohio. 

GENTLEMEN :-Under date of December 19, 1911, you ask an opinion of this 
department upon the following: 

"\Vhat disposition should be made of moneys collected by the 
mayor of a city not having a police court for fees taxed in the name of 
the chief of police prior to tj1e amendment of June, 1911, said fees being 
collected of defendants prosecuted in said court for violation of state 
laws?" 

The fees of the chief of police in a proceeding before the mayor's court are 
allowed by virtue of Section 4534, General Code, as amended in 102 Ohio Laws, 
476, which section proyides: 

"In felonies, and other criminal proceedings not herein provided 
for, such mayor shall have jurisdiction and power, throughout the county, 
concurrent with justices of the peace. The chief of police shall execute 
and return all writs and processes to him directed by the mayor, and shall 
by himself or deputy attend on the sittings of such court, to execute 
the orders and· process thereof and to preserve order therein, and his 
jurisdiction and that of his deputies in the execution of such writs 
and process, and in criminal cases, and in cases of violations of ordinances 
of the corporation, shall be co-extensive with the county, and in civil 
cases shall be co-extensive with the jurisdiction of the mayor therein. 
The fees of the mayor in all cases, excepting those arising out of viola
tion of ordinances, shall be the same as those allowed justices of the 
peace for similar serYices and the fees of the chief of police or his depu
ties in all cases, excepting those arising out of violations of ordinances 
shall be the same as those allowed sheriffs and constables in similar 
cases." 

Said Section 4534, General Code, before such amendment provided: 

"In felonies, and other criminal proceedings not herein provided 
for, such mayor shall have jurisdiction and power, throughout the 
county, concurrent with justice of the peace." 

The syllabi in the cases of Portcmouth vs. :\Iilstead, and Portsmouth vs. 
Baucus, 18 Cir. Dec., 384, are as follows: 

"The proYisions of 96 0. L. 61, Section 126 (Rev. Stat. 1536-633; 
Lan. 3228) requiring 'that all fees pertaining to any office shall be paid 
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into the city treasury' has reference to municipal fees solely, or such 
fees as may be fixed by municipal authority. 

"Said section does not authorize cities to interfere with the fees 
of mayors or chiefs of police in state criminal cases; whether such 
authority can be delegated to municipalities, quaere." 
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These were actions by the city to recover from the mayor and chief of 
police the fees which they had collected in state criminal cases in the mayor's 
court and which had been taxed for th(:ir services therein. The court held 'that 
the city had no right of recovery. The decision was affirmed without report in 
76 0. S., 597. 

In case of City of Delaware vs. 1Iathews, 13 C. C. K S., 539, the syllabi 
reads: 

''There is no provision of law for paymegt or a chief of police 
for service of process issued by a t}1ayor in cases wherein the state of 
Ohio is plaintiff. 

"Costs. collected for services of such process by a chief of police 
issued by a mayor, arc not recoverable by the officer where they have 
beeu tumed over to the city, or by the city if turned over to the officer." 

On page 541, Taggart, ]., says: 

"So that this record presents this state of facts: Fees were taxed 
for the execution of processes issued to this chief of police, and collected 
and paid hy the parties against whom the costs were assessed, and were 
deposited in the treasury of the City of Delaware. 

"As this court views the case, there was no right or authority for so 
taxi11g costs or collectillg the same; aud there was 110 right or authorit:v 
fo1· the plai11tiff, as chief of police, receiving the same. But, as these 
costs and fees are in the city treasury, the plailztiff must recover by the 
stre11gth of Iris riglrt to the same, mtlzer than by showing that tire Cit}• 
of Delaware has no right to hold and retain the same." 

This was an action in which the chief of police sought to recover from the 
city the fees which had been taxed for process served by him in state criminal 
cases in the mayor's court and which had been paid into the city treasury. This 
case was affirmed without report in 82 Ohio State, 423. 

The foregoing decisions are decisive of the following propositions: 
First: That prior to the amendment of Section 4534, General Code, in 102 

Ohio Laws, 476, there was no authority for taxing fees to the chief of police for 
process served by him in the mayor's court in state criminal cases; and that where 
such fees were taxed and collected it was done without authority of law and was 
illegal. 

Second: That when such fees are paid into the city treasury, the chief of 
police cannot recover the same from the city. 

Third: That where such fees are paid to the chief of police the city can
not recover the same from him. 

In other words, such fees were illegally taxed and collected and neither the 
city nor the chief of police have any right of recovery as against the other. 

You ask what disposition should be done with such fees. You do not state, 
however, whether such fees are now in the hands of the mayor, the chief of 
police, or in the city treasury. 

The decisions abo,·e cited do not determine what shall be done with these 
fees, but leaves the money just as it found it. 

The defendants in the several actions in which such fees were collected, 
paid fees which were not properly chargeable against them. 
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The rule of recovery in such cases is set forth in 11 Cyc., 265, as follows: 

"Costs voluntarily paid cannot be recovered back, although the 
party paying them is not liable therefor. The rule is otherwise where 
the costs have not been voluntarily paid, or where costs are procured to 
be paid by the fraud ·of the opposite party." 

\Vhether the costs were voluntarily or involuntarily paid will depend upon 
the particular circumstances of each case. If they were paid involuntarily they 
can be recovered by the party who paid them, either from the city or the chief 
of police, as the .case may be. The one who has the money is the one from whom 
recovery could be had. 

The statutes do not provide what shall be done with illegal fees, voluntarily 
paid, nor with illegal fees involuntarily paid and which have not been refunded·. 

It is a principle of law that in order for a party to maintain a right he must 
depend upon the strength of his claim, and not upon the weakness of the claim 
of his adversary. Where neither party has any claim to a fund, which is in the 
possession of one of the parties, the court will leave the fund where it finds it. 

~either the mayor, the chief of police, nor the city has any legal right to 
these fees. lf such fees have been paid to them they hold them subject to. the 
rights of the defendants who paid such fees. 

There is no authority for making any other disposition of fees which were 
illegally taxed and collected. This is based upon legal principles. It is one of 
those situations in which legal principles appear to conflict with moral duty. 
The moral duty would be to refund such fees whether paid voluntarily or in-
voluntarily. Respectfully, 

TIMOTHY S. HoGAN, 
A ttontey Ge1teral. 

59. 

BOARDS OF HEALTH, LOCAL-POWERS OF TO IX CUR EXPEXSE OF 
NEWS CLIPPINGS AS LEGAL CLAIMS AGAH\ST THE CITY. 

Under the ge11eral powers of local boards of health, they may incur as a legal 
claim against the city the expense of procuring clippings from the Ohio News 
Bureau if such really affords them a valuable aid in the administration of their 
official dutier. 

CoLUMBUS, Omo, January 16, 1912. 

Bureau of Jnspectio11 and Supervision of Public Offices, Departme11t of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN :-I beg to acknowledge receipt of your letter of ::\'ovember 6, 
1911, wherein you inquire as follows: 

"Is a claim approved by the board of health for the service rendered 
their department by the Ohio News Bureau in the way of clippings of 
newspapers a legal claim against their city? \Ve refer this to your de
partment at the suggestion of the city solicitor of Cleveland." 

Replying thereto, I desire to state that under the ge11eral powers of local 
boards of health they may legally incur any expense which is an aid to them in the 
administration of the duties of their office. If the clippings referred to are of 
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such a nature as to afford ,·aluable information to the health authorities of the 
city, such as items that would tend to show methods employed by other cities in 
dealing with matters which come within the province of a board of health, then, 
I am of the opinion that such clippings are a legal claim against a city. 

This holding is in accord with the former opinion of this department, given 
to the Secretary of State, to the effect that the news clippings furnished by the 
Ohio Xews Bureau may be legally paid for from the contingent fund of the 
Secretary of State. 

69. 

Yery truly yours, 
TIMOTHY S. HOGA~, 

Attorney General. 

ROAD DISTRICTS-CQ:\1:\fiSSIOXERS OF, ARE ~OT COUXTY OFFI
CIALS-11AY HIRE Al\D CO::\IPEXSATE COUXTY PROSECUTOR 
FOR LEGAL SERVICES. 

The commissioners of road districts not being county officers, as they are 1101 

paid from 1101' subject to the control of the county and as they are given statutory 
authority to employ counsel, the prosewtiug attoruey is in 110 sense their legal 
adviser, and he may be compensated by the road commissioners when hired by 
them in addition to his solar:-,• as county prosecutor. 

Cou:MBt:S, OHIO, December 30, 1911. 

Bureau of l11spection and Supervision of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GENTLEME~ :-I am in receipt of your letter of December 5, 1911, wherein 
you inquire: 

":\lay the prosecuting attumey act as legal counsel for a road 
district under Section 7112 of the General Code, and be paid for his 
services in addition to his regular salary?" 

Section 7095, General Code, provides as follows: 

"Xot less than two nor more than four adjacent townships in any 
county, occupying contiguous and compact territory, may organize into 
road district. Such road districts shall be governed ancl controlled for 
the purpose of constructing pikes and improving roads, as hereinafter 
provided, by a road commission composed of one member from each 
township." 

Section 7096, General Code, provides that the road commissioners shall be ap
pointed by the county commissioners, but shall be nominated by the respective 
township trustees, and shall hold office for four years, or until their successors are 
appointed and qualified, etc. 

Section 7101 of the General Code provides for the proceedings whereby JS 

created a road district. 
Section 7109 provides as follows: 

"The road commissioners may employ counsel and a clerk or book
keeper, when necessary, * * * * *." 
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Section 7112 provides as follows: 

The compensation of the road comm1sswners, engineer, and 
assistants shall be allowed by the county commissioners, and, with 
counsel services and all other necessary expenses, shall be paid out of 
the road fund raised for the purpose of making such road improvement." 

The road commissioners are appointed under authority of Section 7096 of 
the General Code by the county commissioners after they are nominated by the 
township trustees. Their duties are as prescribed by Section 7103 of the General 
Code, et seq. and are confined to road districts composed of not less than two nor 
more than four adjoining townships in any county occupying contiguous and com
pact territory. Their jurisdiction is confined to building roads in the road districts, 
the purchase of road rollers, machinery and appliances that they deem necessary 
in the improvements of the road under their charge. They may employ engineers 
and assistants to make maps and profiles of roads in such road districts, and 
they have authority, under Section 7123 of the General Code, to issue bonds of 
said district to provide money necessary to meet the expenses of improving roads 
in such road district, and the road commissioners shall, under authority of Section 
7127 of the General Code, levy annually a certain amount of the taxes on each 
dollar of the valuation of all the taxable property of said road district and con
tinue such levy from year to year until all the roads by the road commissioners 
designated for improvement have been improved as provided in Section 7095 et 
seq., and the bonds issued for that purpose, together with the interest thereon, 
have been paid. 

All of the transactions of said board are confined to the road districts; all 
money raised by taxation to defray the expenses of the road district is levied on 
the property of the road district; no money is paid from the county fund. It is 
a special taxing district. The road commissioners are not county officers for the 
reason they perform none of the functions of county officers. They are not com
pensated by the county. They are not township officers, for the reason they repre
sent a taxing district composed of the aggregation of townships and they are not 
paid from a township fund. If they were county or township officers, this act 
would be unconstitutional because the constitution requires that all township and 
county officers shall be elected. They are not a county board even though they 
are appointed by the county commissioners, and they perform no services for the 
county, and, as before statesJ, they are not paid by the county, nor from the 
county fund. They represent ONLY THE ROAD DISTRICT composed of two 
or more towr.ships; they are merely agents of the road district. The Legislature 
seemed to have in mind that the road commissioners so appointed were not county 
officers nor township officers, nor a county board, because under Section 7109 of 
the General Code it gave them authority to employ counsel to advise them. 

I, therefore, hold that the prosecuting attorney is not the legal adviser of 
the commissioners for the road districts, and that if he is employed by such com
missioners he can be paid for his services in addition to his regular salary because 
he represents them, not as prosecuting attorney, but in a private capacity. 

Very truly yours, 
TIMOTHY S. HoGA~, 

A ttomey General. 
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78. 

PROSECUTJXG ATTORXEY-EXPEXSE OF SURETY BOXD ).HJST BE 
PERSONALLY PAID. 

The c.JSt of a surety boud givea by the prosecuting attorney under 102 0. L. 
74 is uot an expeuse incurred i11 the performance of an "official duty" uor in the 
pcrformauce of an act done iu the "furtherance of justice" and for these and 
other reasous, camwt be allowed as an rxpeuse item under this sam.~ statute. 

COix:.rses, OHIO, January 25, 1912. 

Bureau of l11spectio11 aud Supervision of Public Offices, Departm;?:lt ()f Auditor 
:of State, Columbus, Ohio. 

GEXTLEMEX :-1 have your inquiry of January 11, 1912, which is as folio•>S: 

"May the cost of a surety bond given by the prosecuting ::1ttcrney 
under amended section 3004 (102 0. L., 74) be paid from the allowance 
for expenses under said section?" 

Section 3004 of the General Code (102 0. L. 74) is as follows: 

"There shall be allowed annually to the prosecuting attorney in addi
tion to his salary and the allowance provided by section 2914, an amount 
equal to one-half the official salary, to provide for expenses which •nay 
be incurred by him in performance of his official duties and in the furth
erance of justice, not otherwise provided for. Upon the order of the 
prosecuting attorney the county auditor shall draw his warrant on the 
county treasurer payable to the presecuting attorney or such other person 
as the orcler designates, for such amount as the order requires, not ex
ceeding the amount provided for herein, and to be paid out of the 
general fund of the county. 

"Provided that nothing shall be paid under this section until the 
prosecuting attorney shall have given bond to the state in a sum not less 
than his official salary to be fixed by the court of common pleas or pro
bate court with sureties to be approved by either of said courts, con
ditioned that he will faithfully discharge all the duties enjoined upon 
him by law, and pay over, according to law, all moneys, by him received 
in his official capacity. Such bond with the approval of such court of 
the amount thereof and sureties thereon and his oath of office inclosed 
therein shall be deposited with the county treasurer. 

"The prosecuting attorney shall annually before the first ::\Ionday of 
January, file with the county auditor an itemized statement, duly verified 
by him, as to the manner in which fund has been expended during the 
current year, and shall if any part of such fund remains in his hands 
unexpended, forthwith pay the same into the county treasury. 

"Provided, that as to the year 1911, such fund shall be portioned 
to the part of the year remaining after this act shall have become a law." 

You will note that this allowance is for the prosecuting attorney "to provide 
for expenses which may be incurred by him in the performance of his official 
duties and in the furtherance of justice, not otherwise provided for." 

J n my opinion the giving of the bond provided for by the second paragraph 
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of this act cannot be included as one of the official duties of the prosecuting 
attorney, nor can it be said that it is an act done by him in "furtherance of 
justice." It is not required by the act that the prosecuting attorney give a surety 
company bond; a bond signed by qualified personal sureties would undoubtedly be 
sufficient. 

It is my opinion, therefore, that the cost of a surety company bond given 
by a prosecuting attorney under Section 3<Xl4 is not a proper item of expense to 
be paid from the fund allowed to him under said section. 

86. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attomey General. 

CLERK OF PROBATE COURT- COMPEXSATIOX CO"K'TRARY TO 
SALARY LAW-COUNTY CO~HHSSIONERS-RULE OF RECOVERY. 

Tf'here a clerk of the probate court is employed by the county commissioners 
a11d also compensated by them co11trary to the provisio11s of the Salary Law, the 
co11tract is void. 

The question of recovery by the county is go'uerned bJI the rule, applied 
in cases whe1·e services, volu11taril.v 1·endered, are given fair value without author
ity to so compeusate, b_v the authorities who have received the benefit of such 
services. 

CoLUMBUS, OHio, January 31, 1912. 

Bureau of hzspection a11d Supervision of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GENTLE:IIEN :·-You h:J.\'e submitted to this department for opinion thereon, 
certain additional facts in connection with the opinion of my predecessor under 
date of December 30, 1910. The gist of the holding of the opinion in question 
is, that if a probate judge employs a clerk, the compensation of such clerk is to 
be paid out of the allowance for clerk hire made by the commissioners under the 
county officers' salary law, and the appointment of the clerk is presumed to have 
been made under such salary law; that if the compensation of such clerk is in fact 
paid from some other fund, under such circumstances, the amount paid cannot be 
recovered from the clerk himself, but the officer responsible for the expenditure 
of money in this irregular way would be liable. 

The additional facts submitted consist of a letter addressed by the probate 
judge to a personal friend, describing the transaction, and a copy of the original 
resolution of the county commissioners directing the probate judge to employ ·a 
person to do certain work at a certain compensation and appropriating in advance 
a certain sum from the general revenue fund of the county, with authority to 
create a deficiency in said appropriation account for that purpose. 

I have examined the previous opinion of this department and concur generally 
in its holding. I call attention particularly to that portion of it in which the fol
lowing language is found: 

"Unless it clearly appears then, that the employment of this clerk 
was made in such a way as to preclude any possibility of regarding her 
as having been employed under Section 3 of the county salary law, and 
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unless also the services which she rendered were not reasonably worth 
the amount paid to her * * * * no action could, in my judgment, be 
maintained a;sainst her to reco\·er the sums paid to her." 
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The additional facts submitted fulfil the condition expressed in the first part 
of this sentence. That is to say, they establish the conclusion that the clerk was 
clearly intended to be employed outside of the salary law, so to speak. The irregu
larity, then, instead of attaching merely to the manner in which she was compen
sated, as assumed in the previous opinion, characterizes the whole transaction, in
cluding her original employment. The question is, therefore, somewhat different 
from that presented to my predecessor. 

As to the general merits of the question under the amended statement of 
facts, I confess that I have serious doubt. As pointed out in the opinion of my 
predecessor, the clerk in question rendered services to the county at a rate which, 
while not authorized to be paid to clerks under the statute, was nevertheless 
fixed as the compensation of the probate judge under the fee system, and would 
probably be held for that reason to be a reasonable rate. The services thus ren
dered are of value to the county and the county has, so to speak, enriched itself 
through the labors of the clerk The money has been paid to the clerk, and in 
order that a finding of the Bureau adverse to the clerk might be upheld, it would 
be necessary to recover such moneys from her. The rule of law which would 
be applicable to such an action has not been clearly defined by our courts. With
out citing decisions with which I assume that you are familiar I can go only so 
far as to say that the question ought to be determined, and that the instance referred 
to in your inquiry would seem to offer an excellent opportunity for such determina
tion. The unsettled question, in short, is, as to whether a person who renders 
services to a county as a mere volunteer (for the contract in question is absolutely 
void) and receives a reasonable compensation therefor, may be compelled to pay 
the amount so received back to the county in the light of the fact that the county 
has been benefited by the work done. 

The letter of the probate judge above referred to hints at a state of facts 
which might take the case out of the operation of the doubtful rule above r.eferred 
to. If it is true that the employment of the clerk was a mere subterfuge, and 
that the services in question were actually not performed by the clerk but were 
performed by the probate judge himself, the clerk drawing the pay, or, if this 
state of facts was true in part, then, of course, under any rule recovery could 
be had from the clerk of such amount of money as represents the amount of work 
for which she received compensation, but which was not done by herself. 

G-A. G. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attomey General. 
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102. 

SHERIFF'S FEE-DEDUCTIOX OF XOTARY EXPEXSE FRG:\I FEE FOR 
EXECUTIOX OF DEEDS-FEE FUXD. 

It is not the intention of the statutes that sheriffs should pay notary fees 
for the execution of deeds out of his own pocket and therefore out of the $2.00 
allowed the sheriff for executing deeds, he ma~· deduct the fort.\' cwts n.otary ex
pense and pay the balance into the fee fund. 

CoLUMBUS, OHIO, February 7, 1912. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GE:NTLDfEN :-Under date of November 11, 1911, you inquired of me as fol
lows: 

"Section 2845, G. C., as amended in 102 0. L., 285, provides a fee of 
$2.00 to the sheriff for making and executing a deed of land sold in exe
cution, decree or order of court, to be paid by the purchaser. Before the 
amendment to said section the fee seems to have been merely for the 
making of the deed. Sheriffs usually have to pay a notarial fee of not 
over 40 cents for acknowledging the deed. Is the sheriff required to pay 
into his fee fund the $2.00 received for each deed, or the balance remain
ing after deducting the notary's fee?" 

The provisions of the foreg~ing section pertinent to your inquiry having 
been quoted correctly, it is unnecessary for me to set the same out at length in this 
opinion. 

The evident purpose of the amendment to Section 2845, General Code, was 
to clearly establish the fee of $2.00 that a sheriff might cliarge for the making 
and executing of deeds, excluding the possiuility of his right to charge $2.00 for 
the making and put the purchaser to the additional expense of paying for the 
acknowledgement as would seem to have been possible under the wording of this 
statute prior to this amendment. Section 2997 of the General Code provides that 
the county commissioners may allow to the sheriff all his actual and necessary 
expenses in certain cases,-the present instance not being one of those cases. 
Section 2832 provides that office fixtures, blanks, etc., must be furnished to the 
sheriff at the expense of the county. It is not the purpose or the intendment 
of Section 2845, supra, that the sheriff should pay from his personal expenses the 
expense of acknowledgements of deeds made by him in his official capacity, and 
since no method has been provided by the statutes for the reimbursement of the 
sheriff in the event that he does pay such expense, I am of the opinion that the 
sheriff may deduct the notary fees and pay the balance into the county treasury 
to the credit of his fee fund. 

Very truly yours, 
TrMOTHY S. HoGAN, 

A ttomey General. 
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108. 

TAXES AXD TAXATIOX-S~1ITH OXE PER CEXT LA\\"-APPROPRL~
TIOXS LI~IITED BY BUDGET CO~niiSSIOX-~IOXEYS DERIVED 
FRO~! TAXATIOX-''RECEIPTS AXD BALAXCES"-XO WAR
RAXTS OX EXHAUSTED I· CSDS-W ARRAXT AX EXPEXDITL'RE. 

Under the Smith oue per cent. law,·by the provisions of Section 5649-3a there
of, a county auditor lila}' uot issue his rc•arraut upon a fuud raised b}• taxation fwder 
the Smith lmtJ that has been exhausted nor against a11 appropriation made under 
the Smith law which has become exhausted, even though there be money to the 
credit of the original fu11d, raised by a particular levy, from which fuud the ex
hausted appropriation was originally made .. Sectio11s 2567, 2676 aud 2677 of the 
Gc11eral Code ~tJhich formerly made such action possible, have beeu impliedly 
repealed. 

A11 appropriatiou in excess of the amozmt fixed by the Budget Commission 
may 110t be paid so as to obtai11 for the appropriatioll a greater sum of the 111011eys 
"raised by taxatio11 than allowed for sztch purpose by the Budget Commission. 
If there is in the fzmd, auy 11101zeys accruiug thereto from revenues other than 
those collected by taxation, the appropriating authorities may use such as they 
see fit by reason of the authority giveu by the Smith law with respect to "Receipts 
and Balauces." 

The authorities may uot make appropriation iu excess of the amount in the 
treasury in anticipatiou of 111011eys estimated to come into the treasury within the 
six months next ensuiug 

CoLt:lllBt:S, OHIO, January 29, 1912. 

Bureau of Iuspection aud Supervision of Public Offices, Departmeut of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN :-I beg to acknowledge receipt of your letter of January 11th 
submitting for my opinion several questions arising under section 5649-3d, 102 
0. L. 272, being a sectim' of what is known as the "Smith one per cent. law." 

"1. May county auditor issue his warrant upon a fund that has 
been exhausted or against an appropriation that has been exhausted, 
even though there be money to the credit of the fund from which the 
appropriation was made? 

"2. :\lay an appropriation in excess of the amount fixed by the 
budget committee be legally made? 

"3. May appropriations be made in excess of the amount actually 
in the treasury at the time of such action, i. e., may they include moneys 
estimated to come into the treasury during the six months next ensuing? 

"4. What are the meaning and application of the last five words 
of said section?' 
Section 5649-3d in full is as follows: 

"At the beginning of each fiscal half year, the various boards 
mentioned in Section 5649-3a of this act shall make appropriations for 
each of the several objects for which money has to be provided, from 
the moneys known to be in the treasury from the collection of taxes 
and all other sources of revenue, and all expenditures within the 
following six months shall be made from and within such appropria-



164 BURE.\.U 

tions and balances thereof, but no appropriation shall be made for any 
purpose not set forth in the annual budget nor for a greater amount 
for such purpose than the total amount fixed by the budget commis
sioners exclusive of receipts and balances." 

This section is in its essential features a new thing in legislation, although 
much of its verbage is copied from the Municipal Code, Section 3797. There are, 
therefore, no precedents or decisions to b~ followed in its interpretation. 

As applied to a county the idea of semi-annual appropriations is new in its 
entirely. Here, however, the methods of the :\1unicipal Code, may be studied with 
advantage as throwing light upon the manner in which it is intended fit the pro
cedure of Section 5649-3d into the county fiscal system. 

In the main, however, Section 5649-3d must be studied in itself and in con
nection with the other provisions of the act in which it is found, and it is unsafe 
to rely upon the analysis of older sections in order to establish its meaning. 

As I understand your first question, it supposes that an appropriation account 
created by the method required in the first sentence of section 5649-3d has become 
exhausted, but that there remains in the fund, i. e., the proceeds of a particular 
levy, a balance not appropriated for any other purpose. May then the county 
auditor issue his warrant upon the unappropriated balance for a purpose within 
the purview of the appropriation? 

You seem to ask also as to whether or not the county auditor may issue 
his warrant for any class of claims against the county when there is no money 
whatever in the treasury to the credit of the fund or the appropriation on which 
it is drawn. 

Section 2570 General Code provides in part that : 

"* * * * * He (the county auditor) shall not issue a war
rant for the payment of any claim against the county, unless allowed 
by the county commissioners, except where the amount due is fixed by 
law or is allowed by an officer or tribunal authorized by law to do· so." 

As a matter of fact, of course, most of the claims against the county which 
in the ordinary course of business would be presented to the auditor are those, 
the amount of which is fixed by law or by some authority other than the com
mtsswners. Thus all vouchers for salaries of county officers under the county 
officers salary law are "law vouchers," the amount of which has been determined 
by the application of the rule of population adopted by the General Assembly 
itself. Again, certain compensation and expenses of boards of deputy state super
visors of elections, boards of review, election officers, etc., are to be honored by 
the issuance of the county auditor's warrant without any action of the county 
commissioners. In fact the number and amount of claims requiring the allowance 
of the county commissioners are relatively small. 

Section 2675 General Code provides as follows: 

"vVhen a warrant drawn on him as treasurer by the auditor of 
the county is presented for payment, if there is money in the treasury 
or depository to the credit of the fund on which it is drawn, and the 
warrant is endorsed by the payee thereof, the county treasurer shall 
redeem it by payment of cash or by check on the depository, and 
shall stamp on the face of such warrant, 'Redeemed,' and the date 
of redemption." 
There can be no doubt whatever that this section is directly affected by 
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the enactment of Section 5649-3d, preserving, in deference to the rule against 
implied repeals as much of it as possible, it follows, I think, that the word "fund" 
in this section should now be read "appropriation account." 

Sections 26i6 and 26ii of the General Code provide as follows: 

Section 26i6: 
"\\"hen a warrant is presented to the county treasurer for payment. 

and is not paid for want of money belonging to the particular fund 
on which it is drawn, the treasurer shall indorse the warrant, 'Xot 
paid for want of funds,' with the date of its presentation, and sign 
his name th~reto. Such warrant shall thereafter bear interest at the 
rate of six per cent. per annum. A memorandum of all such warrants 
shall be kept by the treasurer in a book for that purpose." 

Section 26ii: 
"As soon as sufficient funds are in the treasury of the county 

to redeem the warrants drawn thereon, and on which interest is ac
cruing, the treasurer shall give notice in a newspaper printed or cir
culating in his county, that he is ready to redeem such warrants, and 
from the date of the notice, the interest on such warrants shall cease." 

These sections are of very ancient origin having passed in 1831, 29 0. L. 
291, sections 9 and 10. They have remained unamended save in process of codi
fication to the present time, and the fiscal affaits of the country have been con
ducted in pursuance of the plan thus outlined during all these years. That is to 
say, "law vouchers"-i. e., vouchers not requiring the approval or allowance of 
the county commissioners-have been honored by the issuance of warrants by the 
county auditor regardless of the presence or absence of moneys in the county 
treasury to the credit of the fund on which these warrants are drawn. Such a 
provision was a convenient part of the old scheme of things; it made it easy for 
the general assembly to provide that a certain claim should be paid out of the 
county treasury on the warrant of the county auditor without inviting the at
tention of any other officer of the county at all. In this manner the county 
treasury became a catchall, so to speak, for public expenditures. The State itself 
and other sub-divisions thereof had their fiscal affairs administered by one re
sponsible legislature of administrative board; in every case save that of the 
county, the levying authority and the expending authority \vas lodged in the same 
tribunal. Thus the General Assembly possesses as to the State full revenue pro
ducing powers, and also full power over the funds produced by taxation. Xot 
so in the county, however, under the scheme in vogue for so many years. The 
county commissioners had but a very limited control over the county treasury, 
although they with the infirmary directors constitute the sole levying authorities 
of the county. Thus it happened that in many counties of the state, the com
missioners would not levy sufficient taxes to meet the needs of the county treasury, 
and the issuance of unpaid warrants grew to be a convenient way of borrowing 
money. In the meantime the fiscal affairs of the county were affected by the 
enactment of what was popularly known as the "Burns law," Section 5660 
General Code. This section required in effect that before any contract or other 
obligation involving the expenditure of money from the county treasury be entered 
into a certificate of the auditor, that the money necessary to discharge the same 
was in the treasury or in process of collection and not appropriated for any other 
purpose, should be issued. However it applied only to the county commiSSIOners. 
In reality it did not, therefore, in any way affect the duty of the county auditor 
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to issue warrants under Section 2570 General Code or the duty of the county 
treasurer under Section 2676. That is to say as to "law vouchers" and claims 
against the county fixed and allowed by some authority other than the commis
sioners, the Burns law did not prevent the issuance of warrants, regardless of 
the money in the treasury, and the exercise of the treasurer of his duty to stamp 
such warants when presented "Not paid for want of funds." 

This then was the situation when Section 5649-3d was enacted as a part of 
the Smith one per cent. law. It expressly provides that "all expenditures within 
the following six months shall be made from and within such appropriations and 
balances thereof." Manifestly this Section and Sections 2570 and 2676 General 
Code cannot stand together except upon one of the following theories: (1) That 
Section 2676 may be regarded as merely modified as Section 2675 has been by 
me held to be modified, viz., by substituting the phrase "appropriation account" 
for the word "fund;" and that Section 2677 may be regarded as similarly modified 
by the insertion of the phrase "and appropriate" after the word "county." This solu
tion of the problem would leave Section 2676 in practical force modified only by the 
requirement that the treasurer stamp warrants "Not paid" whe.n there is no appropri
ation account out of which they may be paid, and that he not redeem such warrants 
unt'il there is an appropriation specifically made for the purpose of redeeming 
unpaid warrants. Such a construction, however, is dependent upon the proposition, 
(2) that the word "expenditures" as used in· Section 5649-3d refers to and means 
"withdrawals of money from the county treasury". Here then is the ultimate 
question upon which the exact application and effect of Section 5649-3d to and 
upon Sections 2570 and 2676 Ger\j'!ral Code must be determined. 

Stated in another way, this question is as follows: 
\:Vhen is an "expenditure" within the meaning of Section 5649-3d made; when a 
contract is entered into; or when a warrant is drawn by the county auditor; 
or when a warrant is actually redeemed by the county treasurer? 

\:Vhatever may be the result in practice of the conclusion which I am about 
to reach, I am convinced that the answer to this question is found in the require
ment of Section 5649-3d that "appropriations for each of the several objects for 
which money is to be provided" shall be made by the county commissioners. This 
language is not susceptible of the restricted meaning which would apply it only 
to matters of a contractual nature. The whole Smith Jaw must be taken into 
consideration in determining the meaning of each phrase thereof upon familiar 
principles. The law as a whole deals with taxation and limits the .rates of tax
ation in all the taxing districts of the State. As a necessary and proper corollary 
to this object the General Assembly intends that moneys raised by taxation shall 
be expended only after periodical appropriations, so that each fiscal year of a 
taxing district shall take care of itself, and each such district shall be placed ul
timately upon what is familiarly known as a "cash basis". This intention is 
evidenced in Section 5649-3d; and when that Section speaks of "each of the several 
objects for which money has to be provided," I think it clearly follows that it 
refers to every object requiring the levy of taxes for this achievement. 

This particular meaning of the first clause of Section 5649-3d then indicates 
clearly that an expenditure within the meaning of the phrase now under con
sideration may be any consumption of the public revenues, and that the word 
is not limited merely to the creation or satisfaction of contractual obligations. 

From this then it follows that a "law voucher" may not be ultimately paid, at 
least unless there is an appropriation from which it may be paid. I\hy then 
such voucher be honored by the' issuance of a warrant? Here is a very doubtful 
question. Is there an "expenditure" within the meaning oi Section 5649-3d when 
the auditor has honored a voucher by the issuance of a warrant? In my opinion 



_t!'Xt:.\L REPORT OJ<' THE .tT'fORXEY GEXER.\1 •. 167 

the mere issuance of a warrant does constitute an expenditure. The accounts of 
a county are kept in the office of the auditor. \Vhen he has issued a warrant 
it is his duty under Section 2568 General Code, and the first sentence of Section 
2570 General Code .(not quoted above) to enter the amount thereof against the 
fund upon which it is drawn. \\'hen he has done this the legal effect is just the 
same as if the county had parted with its money for the holder of the warrant 
has then a complete and enforceable claim against the county for the money and 
the warrant which he holds may pass from hand to hand like currency, and if 
not paid for want of funds draws interest like any negotiable instrument. 

Upon reason then the word "expenditure" as used in Section 5649-3d must 
be held to apply to and signify the issuance of warrants by the county auditor. 
There is lack of weighty authority upon this point, but there are decisions of 
certain courts of Xisi Prius which are of interest here. 

As I have already pointed out Section 5649-3d is in the main a paraphrase 
of Section 3797 General Code which formerly applied to municipal corporations. 
This Section was Section 43 ~I. C., adopted in 1902. In turn Section 43 ::\f. C., was 
modeled after Section 1693 R. S., and Section 2690 h R. S., applicable wholly to the 
city of Cincinnati. Under these sections last above named the superior court of Cin
cinnati in the case of Ampt vs. Cincinnati 8 0. D., 475, 5 N. P. 98 and Stem vs. 
Cincinnati 9 0. D. 45, 6 N. P. 15 rendered opinions in which it was held that 
every provision thereof must be regarded as mandatory and that the broadest 
effect must be given to each and every phrase thereof. About the time these 
decisions were rendered there was in effect in Hamilton county a law very much 
like the Smith law in many particulars. This was the act which provided a board 
of control for that county and it consisted in part of Sections 1005 to 1009 R. S., 
repealed in 1904. These sections provided a method of annual estimates, levies 
and appropriations essentially similar to and possibly more explicit and workable 
than those of the Smith law. Under this law the case of State ex rei vs. Lewis 
6 X. P. 198 was decided. In that case the plaintiff sought to enjoin a county 
auditor from issuing a warrant for a monthly installment of salary to be fixed 
by the common pleas judge-a case clearly within the rule of Sections 2570 and 2676 
General Code then in force if they applied to Hamilton county. The comt 0\'er
ruled the demurrer to the petition, in favor of which it had been argued that 
claims, the amount of which was fixed or determined by law or some authority 
other than the county commissioners, constitute an implied exception to the 
general rule that all expenditures must be made from and within the semi-annual 
appropriations. Jackson J., delivering the opinion of the court used the following 
language: 

"Xor are we prepared to say that even if the salarks were ab
solutely fixed by law, * * * the commissioners would be reliend 
from making detailed and specified appropriation covering the same. 
Section 1006 provides that the board of county commissioners and the 
board of control shall meet ten days after the first day of April in each 
year and determine (from the estimate furnished by the auditor) 
the total tax levy they deem necessary for that year; consequently, 
such estimates would be statistical, and necessary for an intelligent 
tax levy and for an appropriation. It is also worthy of notice that 
Section 1007 makes it the duty of the county commissioners to pro
vide in their appropriations for every legitimate county expend
iture. Consequently, if they refuse or fail to make the appropriation 
for the salary of an officer fixed by law, they could be compelled to 
do so by mandamus. Even if the salaries were absolutely fixed by 
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law, we think the reasoning of the court in the case of Ampt vs. City 
and Stem vs. City * * * that detailed and specific appropriati_ons 
are necessary for the purpose of advising the public and inviting public 
criticism, applies with full force here." 

Unfortunately the court did not in its opinion deal with the question as to whether 
or not the section which authorized the auditor to issue warrants and the treasurer to 
stamp them "?\ot paid for want of funds" applied. Obviously, however if these 
sections did apply the decision would have had to be opposite from that reached 
by the court. That is to say, if these sections applied to Hamilton county at the 
time, it would have been lawful for the county auditor to issue his warrant in 
spite of the lack of appropriation, and he would not have been enjoined from 
so doing. The eminence of counsel who represented the auditor in this case induce 
ine to believe that either the question as to the application of the sections now 
under consideration was presented to the court and simply ignored by the court 
in its opinion, or that in the opinion of these eminent counsel themselves it was 
not worth presenting to the court. This case then in spite of its silence upon 
the exact point and is in the nature of authority for the conclusion already 
reached by me that the word "expenditure" as used in Section 5649-3d applies 
at least to the issuance of a warrant by the auditor. 

From all the foregoing it necessarily follows that if the meaning of the 
\yard "expenditure" be that which I have given to· it, this portion of Section 
5649-3d is wholly inconsistent with those portions of Sections 2570 and 2676 
General Code which authorize the issuance of warrants against exhausted funds. 
These sections and parts of sections are therefore to be regarded as impliedly 
repealed inasmuch as both of the constructions above suggested by which they 
may be reconciled with Section 5649-3d must .be rejected and inasmuch further 
as there is no other construction by which such a reconciliation can be effected. 

In my opinion, therefore, the county auditor will after appropriations are 
made under the Smith law be without authority to issue warrants in the absence 
of funds in the treasury appropriated for the purpose of paying such warrants. 
The effect of Section 5649-3d upon Section 2676 may be regarded as an academic 
question inasmuch as the commissioners would undoubtedly have authority to 
provide, with or without the provisions of this section, modified as above sug
gested, by appropriation for the payment of outstanding warrants stamped "Not 
paid for want of funds". 

::\Iy answer then as to your first question is that the language of Section 
5649-3d to the effect that "all expenditures within the following six months shall 
be made from and within such appropriations and balances thereof," is a limita
tion upon the power of the county auditor to issue warrants, and that such war
rants may be issued only when there is money in the treas~ry to the credit of the 
fund, and lawfully appropriated by the county commissioners in their semi-annual 
appropriation resolution for the purpose for which the expenditure is to be made. 

I recall that I have given to Hon. Sholto M. Douglas, Prosecuting Attorney 
of Pike County an opinion in which I advised that Sections 2676 ·and 2570 Gen
eral Code are in effect. This opinion was rendered without consideration of the 
Smith law and was correct, in my judgement, when it was given, for the reason 
that at that time, the time for making the first semi-annual appropriation re
quired by Section 5649-3d to be made had not yet arrived. 

Such· a holding does not make any allowance for unforeseen emergencies; 
but by adopting the procedure which is expressly authorized in the Municipal 
Code as to municipal councils, the commissioners may avoid financial embarras
ment on account of the occurence of any such emergency; that is to say, by 
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providing a contingent appropriation, the purpose of which shall be to supply 
deficiencies in any of the detailed appropriations caused by the happening of 
unforeseen emergencies and possible contingencies which ought to be properly 
cared for. 

Your second and fourth questions may properly be considered together. I 
shall, therefore, take up your third question before dealing with your second 
question. 

Here, the answer to your inquiry is made clear by comparing Section 5649-3d 
with Section 3797 General Code which is repealed by implication. In Section 
3797 is found the following language: 

"The council shall make appropriations * * * from the moneys 
known to be in the treasury, or estimated to come into it duriug the 
six molltlts next ensuing from the collection of taxes and all other 
sources of revenue." 

By comparison it at once appears that the italicized portion of the above 
quoted provision has been left out of Section 5649-3d although the remainder 
of this portion of the section is almost verbatim quoted from section 3797. In 
making this verbal change the legislature could not have intended anything ex
cepting that moneys estimated to come into the treasury during the six months 
next ensuing should not be available for appropriation. The clear intent of 
Section 5649-3d is, therefore, that no money shall be appropriated which is not 
in the treasury at the time the appropriating resolution (of the county commis
sioners) is adopted. 

Considering your second and fourth questions it may be well to repeat the 
quotation of the last phrase of the section which is as follows: 

"but no appropriation shall be made for any purpose not set forth 
in the annual budget nor for a greater amount for such purpose than 
the total amount fixed by the budget commissioners, exclusive of re
ceipts and balances." 

At the outset permit me to state that the above quoted portion of the section 
is grammatically separate from all that precedes. That is to say, so far as the 
sense of the section is concerned this portion thereof might have constituted a 
separate sentence, or, indeed, an entirely distinct section. I mention this because 
from the order in which you state your questions, it occurs to me that perhaps 
you may have suspected that the last five words of the section modify or qualify 
the provisions respecting the limitation of expenditures to the appropriations and 
balances thereof, immediately preceding the beginning of the quotation above 
made. This is not the case for the reason just stated. 

Further analyzing the last clause of the section, it becomes apparent, I think, 
that it is to be divided into two parts, having regard to its meaning and arrange
ment. The first of these parts relates to the purpose for which 'an appropriation 
shall be made, and the second relates to the amount of the appropriation. In 
connection with your second question then, some of the language of the last phrase 
of the section may be omitted from consideration and the same read as follows: 

"~o appropriation shall be made * * * for a greater amount 
for such purpose (set forth in the annual budget) than the total amount 
fixed by the budget commissioners exclusive of receipts and balances." 
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I think it is quite clear upon the analysis of the section which I have tried 
to make that the phrase "exclusive of receipts and balances" modifies something in the 
language above quoted and nothing else in the section. Having regard now to the 
syntax of the clause it appears that the participle "exclusive" must modify one of 
four nouns it) the quotation, viz, ·•'appropriation," "amount," "purpose" and 
"amount" again. It is obvious that the noun "appropriation" is not the one 
limited by this phrase. This follows because the first clause of the section pro
vides that appropriation shall be made from "moneys arising from the collection 
of taxes and all other sources of revenue". It is clear, therefore, that the appro
priation cannot be "exclusive of receipts and balances" but must include receipts 
and balances with all other sources of revenue. For similar reasons the phrase 
cannot be regarded as modifying the noun "purpose". As already indicated the 
noun "amount" occurs twice in the sentence. The amount of the appropriation is 
not to be greater than the amount fixed by the budget commission. It really is 
of no great importance as to which of these two identical words the phrase now 
under consideration modifies. For the sake of accuracy, however, the exact 
grammatical construction of the sentence ought to be ascertained. 

A clue to the meaning of this provision is to be found, if anywhere, in 
the provisions of the same act which defines the powers and duties of the budget 
commtsswn. For, manifestly, if it should be ascertained that the budget com
mission has anything to do whatever with the receipts and balances as the term 
is used in Section 5649-3d, then it would necessarily follow that the phrase "ex
clusive of receipts and balances" must have been used as modifying the first word 
"amount."' 

The duties of the commission are defined in Section 5649-3c but certain 
provisions of Section 5649-3a must be taken into consideration in connection with 
this question. I quote the provisions of these two sections which are apposite here. 

Section 5649-3a. 
''* * ~,:: Such annuai budgets shall specifically set forth: 

(1) The a11101t11 t I o be raised for each and every purpose allowed by 
law for which it is desired to raise money for the incoming year. 

* * * * * * * * 
(6) The amount of money received from any other source at1d avail
able for any purpose in each of the last five fiscal years, togetht>r with 
an estimate of the probable amount that may be received durmg the 
incoming year, from such source or sources." * * * 

Section 5649-3c. 

"The auditor shall lay before the budget commissioners the annual 
budgets submitted to him * * *. The budget commissioners shall 
examine such budgets * * * * * and ascertain the total amount 
proposed to be raised in each taxing district * * *. If the budget 
commissioners find that the total amount of the tax to be mised therein 
does not e~-~eed the amount authorized to be raised in any * * * 
taxing district * * * the fact shall be certified to the county auditor. 
If such total is found to exceed such authorized amount in any * * * 
taxing district * * * the budget commissioners shall adjust the var
ious amounts to be raised so that the total amount thereof shall not 
exceed in any taxing district the sum authorized to be levied. In 
making such adjustments the budget commissioners may revise and 
change the annual estzmates contained in such budgets, * * * The 
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hudget commissioners shall reduce the estimates contained in any or all 
such budgets by such amount or amounts as will bring the total for 
each taxing district within the limits provided by law. <.< ''' ''" 

171 

It seems clear to me that the acti01z of the budget commissioners 1s 
intended and in the nature of the case could only have been intended to 
affect the amount estimated as necessary to be produced by taxation. \Yith 
sources of revenue other than taxation the budget commissioners have nothing 
whatever to do excepting in so far as the probable amount of income from other 
sources may be used by them in determining the necessity of the taxing district 
from the standpoint of taxation. That is to say, the estimated revenues from 
other sources are required to be reported to the budget commission, and the com
mission must use such information for the purpose of determining the amount 
which it will be necessary to raise by taxation for the purpose for which such rev
enues are available in case the limitations of the act have to be enforced in a 
particular district. 

It follows from this that the budget commissioners do not fix the amount 
which may be expended by the authorities of a taxing district for a given purpose, 
but only the amount which may be levied for and raised by taxation. It would 
therefore be misnomer to say that the budget commissioners fix the amount of 
an appropriation. 

From what has been said it follows that the exact meaning of the last clause 
of the section is that the appropriating authorities, who must at all events confine 
their appropriations to the amounts in the treasury, may, nevertheless, and in the 
case of every fund derived in part from sources of revenue other than taxation, 
would have to exceed the amount fixed by the budget commi~sioners as being the 
amount to be raised by taxation for such purposes. For example, a municipal 
electric light plant, at th$! current rates, might fail to be self-supporting, thus 
necessitating a levy each year on the grand duplicate for the Qurpose of the gen
eral expense of the plant. The budget commissioners have authority to fix the 
amount of this levy. I cannot find, however, in any of the sections of the Smith 
law authority on the part of the budget commissioners to fix the amount which 
the municipality may expend on the plant, having regard to the fact that most of 
the money to be expended in the operation of the plant is to be derived from 
revenues from the sale of current. 

The limitation which we are now discussing then operates practically in this 
in this way: At the beginning of a half yearly period the amount of money in the 
treasury to the credit of a certain fund is definitely ascertained. The receipts 
from tax settlements can also be definitely ascertained. In case the amount in the 
treasury is greater than the receipts from the tax collection the difference con
sists of "receipts and balances" of which the statute speaks. Now the fund may 
have been levied to provide for several distinct purposes. The budget commission 
has fixed the amount to be raised by taxation for each of these specific purposes. 
The appropriating authorities c·annot appropriate a greater amount from the 
moneys raised by taxation for one of these purposes than that fixed by the budget 
commission at the expense of appropriating a lesser amount fllr one of the other 
objects to be provided for out of the same fund. If, however, there are "balances" 
the appropriating officers may do as they please with such balances within the 
purposes mentioned in the budget. Heretofore I have· spoken of the phrase "re
ceipts and balances" as if it referred exclusively to revenues derived otherwise 
than from taxation. This is not the entire meaning of the word as is evident 
from Section 5648-3e which provides in effect that an unexpected appropriation 
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or balance of appropriations remaining at the end of the year shall revert to the 
general fund and shall then be available for such purpose as the authorities may see 
fit to apply them to. 

A further difficulty arises from the use of the word "receipts". It would 
seem that in using this word the general assembly has expressed an intention 
inconsistent with that embodied in the provision that appropriations shall be made 
"from the moneys known to be in the treasury from * * * all * * * 
sources of revenue". The primary meaning of the phrase "receipts and balances", 
as a whole, refers to an indefinite amount which is to corr>~ into the treasury 
from miscellaneous sources during a certain period of time. It has become cus
tomary for the general assembly in appropriating moneys paid into the general 
revenue fund of the state, and required by statute to be applied to the support of 
some particular board or officer, such as, for example, the public service com
mission, to appropriate "receipts and balances" for the biennial or annual period. 
In so doing it is understood that the legislature sets aside no specific amount but 
simply the .amount that will go into the treasury during the period from the source 
of revenue at the command of the recipient of the appropriation plus the balance 
remaining unexpended at the date of making the appropriation. If the legisla
ture intended to use the phrase in this Stnse in Section 5649-3d then of course 
there is a flat inconsistency between this last phrase and the phrase above referred 
to. I do not think, however, that this was the intention of the legislature. I 
think the word "receipts" is intended to refer to amounts which have come into 
the treasury from sources other than taxation; and the word "balances" is in
tended to refer to the amount in the treasury to the credit of the fund at the 
beginning of a half yearly period, in excess of the amount raised by taxation for 
that period. So to hold does no violence to the primary meaning of either of these 
words and is inconsistent only with the technical meaning tt.at has become at
tached to the phrase "receipts and balances" as used in the appropriation laws of 
the state; on the contrary this holding harmonizes all parts of the section and 
furnishes a definite guide to the taxing officers of the state in the administration 
of their affairs under the Smith one per cent. law. 

Coming now to the specific questions embodied in your second and fourth 
questions, I beg to state that an appropriation in excess of the amount fixed by 
the budget commission may legally be made if the excess consists of balances in 
the treasury at the beginning of the half yearly period or of revenues therein 
derived otherwise than from taxation. The meaning of the phrase "exclusive of 
receipts and balances" is that the appropriating authorities may appropriate of the 
proceeds of taxation, so much only for a definite purpose as has been fixed by the 
budget commission, and that from revenues in the treasury at the time of the 
appropriation derived otherwise than from taxation and from balances remaining 
on hand and unexpended during the last half yearly period, the authorities may 
appropriate any amount whatever for any purpose set forth in the budget. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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Ill. 

).IAYOR'S COURT-FEES ILLEGALLY TAXED FOR CHIEF OF POLICE 
IX STATE CASE5-CAXXOT BE PAID IXTO CITY OR COVXTY 
TREASURY. 

Illegal fees payable to a chief of f>olice taxed by a mayor, iu stale cases, 
ttllder a misunderstanding by that official as to his right to do so uuder the statute, 
cauuot be paid by the mayor iuto the city or county treasur;y.LTizey must remain 
iu the hauds of the mayor uutil claimed by the parties who have the legal right to 
their possessiou, uamely: The parties agaiust whom the fees were assessed. 

Cou.:Mncs, OHIO, February i, 1912. 

Bureau of /uspectio11 aud Supervisio11 of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under favor of February 2, 1912, you ask further in the matter 
of the opinion of January 13, 1912, rendered to your department, as follows: 

"Under date of January 13, 1912, an opinion was rendered by you 
advising as to the disposition of moneys collected by the mayor of a 
city not having a police court for fees taxed in the name of the chief 
of police prior to the amendment of June, 1911, said fees being collected 
of defendants prosecuted in said court for violation of state laws. \Ve 
simply desire to ask if due consideration has been given to the fact that 
the mayor of said city, in the exercise of a judicial function, construed 
the law so as to assess and collect fees in state cases taxed in the name 
of the chief of police and that, having collected such fees in his official 
capacity under color of his office, whether or not he would not be re
quired to pay the same into the county treasury (or city treasury) 
monthly at the time other moneys are so deposited (see Section 42i0, 
G. C.)." 

The levy and collections of the fees referred to and which were held illegal 
in the opinion of January 13, 1912, no doubt was due in almost all cases to a 
misconstruction of the statute and under the belief that they were legally charge
able. 

Section 42i0, General Code, referred to by you, provides· as follows: 
"All fines and forfeitures collected by the mayor, or which in any 

manner comes into his hands, and all mo11eys received by him i11 his 
official capacity, other thau his fees of office, shall be by him paid into 
the treasury of the corporation weekly. At the first regular meeting of 
the council in each and every month, he shall submit a full statement of 
all such moneys received, from whom and for what purpose received, 
and when paid over. All fines, penalties, and forfeitur<'s collected by 
him in state cases shall be by him paid over to the county treasurer 
monthly." 

The above section was known as Section 1536-643, Rev. Stat. and was in 
force in almost precisely its present form when the decision cited in support of 
the opinion of January 13, 1912, were rendered. This section was not directly 
passed upon in these cases. However, in Portsmouth vs. :\Iilstead and Baucus 18 
Cir. Dec. 384, cited in the former opinion, a similar section as to payment of fees 
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into the city treasurer, to wit, Section 1536-633, Rev. Stat., was passed upon. The 
part of said section construed is now found in Section 4213, General Code, which 
provides as follows: 

''The salary of any officer, clerk or employe shall not be increased 
or diminished during the term for which he was elected or appointed, 
and, except as otherwise provided in this title, all fees pertaining to any 
office shall be paid into the city treasury." 

The decision of Portsmouth vs. :'liilstcad and Baucus, supra, holds that the 
city has no right to such fees as against the chief of police, and the rule would 
be the same as against the mayor. The decision in City of Delaware vs. ?~Iathews, 
13, Cir. Ct. X. S., 539, holds that the chief of police has no right to them as 
against the city, and the rule would be the same as against the mayor. As held 
in that case, the claimant must stand upon the strength of his right, and not upon 
the weakness of that of his adversary. 

vVe cannot presume that the courts, in passing upon this question, have not 
taken into consideration said Section 4270, General Code. The presumption is that 
they have taken into consideration all the statutory law bearing upon the case. 

Said Section 4270, General Code, pertains to legal fees and not to illegal 
fees. lt does not authorize the payment into the city treasury of fees illegally 
charged and collected by a mayor in state criminal cases, nor does it authorize 
such payment into the county treasury. The mayor is required to pay ''all fines, 
epnalties and forfeitures" into the county treasury if they arise out of state cases. 
Nothing is said as to costs and fees. 

Illegal costs charged and collected by a mayor, remain in the possession of 
the person who has such costs, until claimed by a person or r.orporation that can 
show a superior right thereto. 

There is no reason to modify the opinion of January 13, 1912, as to the dis-
position of said costs. Respectfully, 

148. 

TIMOTHY S. HOGAN, 

Attorney General. 

MORTGAGE AXD SALARY LOAN BROKERS-LICEXSE BY STATE AXD 
BY ~IUXICIPAL CORPORATIO~S-CO~SISTEXCY OF STATUTES 
-STATE POLICY. 

The act of 102 0. L. providing for the regulation and license of chattel mort
gage and salary loan brokers by the state is not inconsistent with nor does it 
repeal by implication, Section 3470 General Code delegating to municipal corpor
ations the right to regulate and license such business. "Umzicipal corporatio1zs in 
exercisi1zg such powers however, must keep within the policy adopted by the state. 

CoLUMBUS, OHIO, February 16, 1912. 

Bureau of Inspection a11d Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under favor of January 20, 1912, you ask an opinion of this 
department upon the following: 

":\Iay a city, by its council, under powers granted in Section 3670 
of the General Code, regulate and license chattel mortgage and salary 
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loan brokers by charging a license fee against those engaged in such 
business? 

"This question arises by reason of the enactment of a state reg
ulation of such businesses under 102 0. L., pages 469-471, which law 
provides a license fee of $10.00 to be paid to the Secretary of State." 
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Section 3670, General Code, as amended in 101 Ohio Laws, page 232, provides 
as follows: 

''To regulate and license manufacturers and dealers in explosives, 
pawnbrokers, chattel u_zortgage a11d salary, loan brokers, peddlers, 
public ballrooms, scavengers, intelligence offices, billiard rooms, bowling 
alleys, livery, sale and boarding stables, dancing or riding academies 
or schools, race courses, ball grounds, street musicians, second hand 
dealers, junk shops and all persons engaged in the trade, business or 
profession of manicuring, massaging or chiropody. In the gra11ti11g of 
any liceuse a mzwicipal corporation may exact a11d receive such sums of 
1/lOiley as the corlllcil shall deem proper aud e.rpedie11t." 

The first paragraph of Section 6346-1, General Code, 102 Ohio Laws, 469, 
reads: 

"Xo person, firm or corporation except banks and building and loan 
associations shall engage or continue in the business of making loans 
upon chattels or personal property of any kind whatsoever or of pur
chasing or making loans upon salaries or wage earnings without tirst 
having obtained a license so to do from the Secretary ~f State." 
Section 6346-2. General Code, 102 Ohio Laws, 469, proddes: 

"Application for license to conduct such business must be made in 
writing to the Secretary of State and shall contain the full name and 
addresses of applicants, if natural person, and in case of firms or incor
porated companies, the full names and addresses of the officers and 
directors thereof and under what law or laws incorporated, the kind of 
business which is to be conducted, whether chattel mortage or salary 
loan; the place where such business is to be conducted. and such other 
information as the Secretary of State may require. The fee to be charged 
for said license shall be ten dollars ($10.00) per annum and such amount 
must accompany the application. Each license granted shall date from 
the first of the month in which it is issued and shall be granted for the 
period of one year, subject to revocation, as provided in this act, and 
such license shall be kept conspicuously displayed in the place of business 
of the licensee." 

Section 6346-6, General Code, provides as set forth in 102 Ohio Laws, 470: 

"Any person, firm or corporation, or any agent, offi<·er, or employe 
thereof, violating any provision of this act, or that carries on the busi
ness of making loans upon chattels or personal property of any kind 
whatsoever, or of purchasing or making loans upon salaries or wage earn
ings without first obtaining a license as provided in this act shall for the 
first offense, be fined not less than fifty dollars ($50.00) nor more than 
two hundred dollars (200.00) ; and for a second offense not less than 
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two hundred dollars ($200.00) ; and for a second offense not less than 
($500.00), and it shall thereupon become the duty of the Secretary of 
State upon such second conviction to revoke any license theretofore 
issued to such person, firm or corporation." 

·The provisions of Section 3670, General Code, were passed upon by the Su
preme Court of Ohio in two decisions reported in the 81st Ohio State reports. 

The first syllabus in case of Sanning vs. City of Cincinnati, 81 Ohio St., 
142, reads: 

''The state may, in the exercise of the police power, license and 
regulate chattel mortgage and salary loan brokers; and it may delegate 
authority to do so to municipal corporations." 

In cases of French vs. City of Toledo and Beck vs. City of Toledo, 81 Ohio 
St., 160, Summers, ]., says at page 166: 

"The statute paragraph 30 of Section 1536-100, Revised Statutes, 
authorizes municipal corporations to regulate and license 'chattel mort
gage and salary loan brokers'." 

Section 3670, General Code, authorizes municipal corporations to regulate 
and license chattel mortgage and salary loan brokers, and the provisions of said 
section have been held valid by the Supreme Court of Ohio. 

Since the passage of said section the act in 102 Ohio Laws 469, has been 
enacted, by which act the state has exercised its power to license chattel mortgage 
and salary loan brokers. This latter act does not in any way refer to the right 
of a municipal corporation to also license such chattel mortgage and salary loan 
brokers. The question arises, does the act requiring a state license repeal, by 
implication, the authority granted to municipalities to also license such brokers? 
Or, in other words, will the securing of a state license exempt the holder thereof 
from liability to secure a municipal license, if such license is required by such 
municipality in which the broker carries on his business? 

In the case of Canton vs. Nist, 9 Ohio St., 439, Scott, ]., says at page 440: 

"But the powers here conferred are expressly limited, in .the pre-. 
ceding part of the same section to such ordinances as are not incon
sistent with the laws of this state.' And this limitation, even if not ex
pressed, must, doubtless, be regarded as implied in all such general 
grants of power; for it must be presumed that the legislature would not 
intend to give a corporation the power of contravening and defeating 
state policy by ordinances inconsistent with the laws of the state. Is, then, 
the second section of this ordinance consistent with the policy of the 
the state as indicated by her legislation?" 

In case of State vs. Pendergast, 6 Cir. Dec. 807, Smith, ]., says at page 810: 

"* * * But when it is attempted, as it seems to us, is done here by this 
regulation, to prevent persons, who, under the laws of the state are 
authorized to practice their professions (even if they cannot recover 
for their services), without liability under any of the criminal laws, 
from doing so in Cincinnati, unless with the sanction and approval of 
one or more officers of the corporation, and make them liable to fin~ 
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and imprisonment if they do attempt to practice without being so regis
tered, that this is going beyond the power conferred upon municipal 
corporations by the state, and that such regulations cannot stand. The 
general assembly itself having assumed to legislate upon the subject, 
and by general law made provision as lo persons who are authorized to 
practice medicine in the state, unless specific and express pov.:er has 
been conferred upon the mtmicipal corporation to impose additional 
restrictions upon, and deprive them of the right to do so, unless 'i.f.Jith 
the consent and approval of an officer of the city, to be e1zforced by 
fine and imprisonment, such regulations cannot be upheld, and we think. 
llO such power has bee11 conferred." 
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In the case under consider;~tion express authority has been granted munic
ipal corporations to license and regulate chattel mortgage and salary loan brokers. 
The right of the state to grant to municipal corporations the power to make 
additional restrictions upon a subject matter upon which the state has itself acted, 
is recognized in State vs. Pendergast, supra. 

As stated in Canton vs. Nist, supra, the ordinance of council must be con
sistent with the policy of the state. 

In the following cases requirements that the same person or firm shall secure 
a license from both the state and the municipal corporation have been upheld. 

In Ex parte L. Siebenhauer, 14 Nev. 365, the syllabus, reads: 

"The city of Virginia, under its charter may require a license for 
carrying on any trade, business or profession, although an act of the 
legislature also requires a license to be taken out for carrying on the 
same trade, business or profession within the county, and can enforce 
a penalty in case of a refusal to take out such license. 
Hawley, ]., says on page 371 : 

"The city of Virginia, authority therefor being given in its charter, 
may require a license for conducting. or carrying on trade, business, 
or profession within the corporate limits, although an act of the legis
lature also requires a license to be taken out for conducting or carrying 
on the same trade, business or profession within the county, and can 
enforce a penalty in case of refusal to take out such license. (1 Dillon 
on Municipal Corporation 53; Simpson vs. Savage, 1 ~Io. 359; Ambrose 
vs. State 6 Ind. 351) ." 

The syllabus in case of Simpson vs. Savage, 1 ~1o. 359, reads: 

"An auctioneer, in the City of St. Louis, is compelled to take a 
license from the state, as well as the corporation, or be liable to a 
penalty." 

On Page 360, ~icGirk, Ch. J., says: 

"This act of incorporation may well stand, without infringing on 
the act respecting the state revenue. And it is a rule of law that 
where there are several statutes on the same subject they are to be 
taken as one act. In this case these two acts, so far as they respect 
auctions, are one act, and may well stand together. Viewing the statutes 
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i11 this light, the consequence is, that the legislature have pro·vided and 
required two lice11ses to be taken by auctioneers, if the corporation 
thi11ks fit to ordai11 it uecessary 011 their part. 

"The corporation may ordain a penalty for vending at auction 
without their license: This they have the power to do; yet auctioneers 
must look in the statute book for other penalties, and i£ he vend at 
auction, without complying with the revenue law also on the subject, 
he· incurs another penalty, so that the 12th section of the act of incor
poration does not repeal the act of 1820, on this subject; nor is it in-

. consistent; they both stand together. 
"The auctioneer, to ;protect himself completely, must have a 

license from corporation, and also from the state collector." 

If the state legislature had enacted the law requiring a state license, and 
afterwards granted authority to municipalities to also require licenses for the same 
trade or business, there would be no question as to the authority of the municipality. 
Is the rule different when the law requiring a state license was passed later than 
the act granting such authority. 

Repeals by implication are not favored. There is nothing in the act of 102 
Ohio Laws, 469, to show that the authority of the municipality to require licenses 
from the class of brokers under consideration has been taken away. If the two 
provisions are consistent they must stand together. That they are not incon
sistent is shown by the holding in 14 ~ev. 365, and 1 :Mo. 359. supra. The fact 
that the failure to secure any license may subject the offender to a penalty under 
both the state and the municipal regulations, does not make them inconsistent, nor 
does it subject the offender to two punishments for the same offense. In one 
case he would be subject to a penalty for the violation of a state law and in the other 
for a violation of the municipal ordinance. That the same act may subject the 
offender to penalties for the violation of more than one law is recognized by the 
courts. 

On page 70, in the case of D. T. I. Railway Co., vs, State, 82 Ohio St., 60, 
Summers, C. ]., says : 

"The same act or series of acts may constitute an offense equally 
against the United States and the state, subjecting the guilty party to 
punishment under the laws of each government." Cross vs. North 
Carolina, 132 U. S., 131. 

The authority granted to municipal corporations by Section 3670, General 
Code, to license and regulate chattel mortgage and salary loan brokers, has not been 
specifically taken away by the act of 102 Ohio Laws 469, requiring such brokers 
to take out a state license. A requirement that such brokers shall take out both 
a state and a municipal license is not against any policy of the state as shown by 
any legislative enactment. The state law and the municipal ordinance may stand 
together and both be complied with. They are not inconsistent but are addittonal 
requirements. 

A municipal corporation may require a license from chattel mortgage and 
salary loan brokers who carry on such business in such municipality. 

Yours very truly, 
TrMOTHY S. HoGAN, 

A ttomey Ge11eral. 
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152. 

OFFICES C011PATIBLE-l.1El.IBER OF BOARD OF REVIEW AXD EX
Al.HXER OF COUXTY TREASURY-'·BUSIKESS OR E:.IPLOYl.IEXT". 

So long as the duties of examiner of the county treasury provided for in Section 
2704, do not cause interference with the duties or office hours of the position of 
member of the board of review, the positions of both offices may be filled and their 
compensation received by the same individual. 

CoLl:MBl:S, OHIO, February 26, 1912. 

Bureau of lnspectioll and SupervisiOit of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN:- I beg to acknowledge receipt of your communication of 
February 16th, wherein you ask: 

"May a member of the city board of review rece!Vmg a regular 
salary of $150.00 from the county for such services, legally be appointed 
by the probate judge to examine the county treasury under authority 
of Section 2700, et seq., and receive the compensation for that service 
provided by Section 2704, in addition to such regular monthly salary?" 
Section 5621, General Code, provides : 

"The county commissioners shall fix the salary of the members of 
the board of review, which shall be not less than three dollars anci fifty 
cents per day for each day the board is in session, and not to exceed 
two hundred and fifty dollars per month for the time such board is in 
session. Such salary shall be paid monthly out of the county treasury 
upon the order of said board and the warrant of the county auditor. 

"The board shall meet in rooms provided by the county commission
ers, and when in session shall devote their entire time to the duties of 
their office: No member thereof shall be engaged in any other business 
or employment during the period of time covered by the session of 
the board." 

While I do not believe there be much contention that an examiner appointed 
by the probate judge, under Section 2700, is an officer in the true sense of the 
word; still, whether he is or not, there woould be no incompatibility, either stat
utory or otherwise, in one person's performing the duties of examiner and member 
of the board of review. 

Anderson's Law Dictionary states: 

"Offices are incompatible and inconsistent when, being subordin
ated and interfering with each other, they produce a presumption that 
they cannot be executed with impartiality." 

:VIeecham on Public Offices, Section 422, lays down the rule that: 

"It seems to be well settled that the mere physical impossibility of 
one person's performing the duties of the two offices, as from the lack 
of time or the inability to be in two places at the same time is not the 
incompatibility here referred to. It must be an inconsistency in the 
functions of the two offices." 
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In the case instanced there is no connection between the duties of the two 
positions; one, in no way, is a check upon the other. So, even if they were offices, 
they would not be incompatible. 

Section 5621, supra., provides, among other things: "when in session shall 
devote their entire time to the duties of their offices." 

The Century Dictionary defines "session" as, 

"The sitting together of a body of individuals for the transaction 
of business; * * * the actual assembling of membt>rs of these or 
any similar body for the transaction of business." 

It is my opinion that when the members are assembled for business, which 
would, of course, be at such hours during the day that they allot for the trans
action of the daily affairs of the board, they are then "in session", and the mem
bers thereof are required to devote such time as is found necessary for a faithful 
and honest discharge of their legal duties. The duties of the board must receive 
primary attention and all other matters must be subordinated; still, the phrase 
"entire time" must not receive a strict literal construction, and so long as the 
duties of the board are not interfered with the statute meets with full requirement. 
The officer is not prohibited from temporary absence when such absence is not 
detrimental to public interests and does not evidence neglect of his official duties. 

The last clause of Section 5621, supra, reads: 

"No member thereof shall be engaged m any other business or 
employment during the time covered by the sesston of the board." 

This, too, should receive a liberal interpretation. According to Anderson's 
Dictionary "business" and "employment" are synonymous terms; and "business" 
is defined as "that which busys or occupies one's time, attention and labors as 
his chief concern; that state of being busy or actively employed". 

In Teuttings vs. Harris, 19 Pas. 286, the court says: 

"Business is that which busys or occupies the time, attention or 
labor of one as his principal concern whether for a longer or shorter 
term." 

\Vhile I do not think that a member of a board of review should give his 
time and attention to other matters of business or social duties during the hours 
fixed as office hours, or such hours as are required for the daily official acts of the 
board, yet, as there is nothing in your inquiry evidencing that the services as an 
examiner of the county treasury interfere with the duties of the person as a 
member of the board of review; and further, since the compensation as a member 
of the board of review is a monthly salary, and not a per diem, I am of the 
opinion that a member of a board of review, having performed the services of an 
examiner of the county treasury, under authority of Section 2700, et seq., is 
entitled to receive the compensation as such examiner, provided by Section 2704 
and that this interferes in on way with the receipt by him of his regular monthly 
salary as a member of the board of revtew. 

Yours very truly, 
TIMOTHY S. HOGAX, 

Attorney General. 
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166. 

LIABILITY OF CITY FOR SALARY OF EXISTIXG OFFICE OF CITY 
EXA~IIXER FOR WHICH APPROPRIATIOX XOT ~lADE-DUTY OF 
CITY AUDITOR-POWERS OF COUXCIL A~D SERVICE DIRECTOR 
TO FIX SALARIES OF DIPLOYES-CIVIL SERVICE-CLASSIFIED 
SERVICE-ILLEGAL APPOIXT:O.IEXT BY ~ERVICE DIRECTOR. 

Wizen city council has by ordinance attempted to abolish the office of city 
e:ramiuer, which ordiuance was vetoed by the mayor and not passed over his veto, 
council is obliged to make the usual appropriation for city e:ramiuer, and its failure 
so to do does ndt relieve the city of liability for the salary of said city examiner. 

The auditor, however cannot allow a voucher drawn for such salary for the 
reasous that there has been no funds appropriated for that purpose, and the 
official's remedies must be so11ght ia suit against the city or in mandamus pro
ceedings to compel the appropriation. 

The service director has power to create sub-departments and fi:r the number 
of employes therein but cannot fix salaries, the latter power being vested in the 
council by virtue of Sectio11 4214 General Code. 

The service director may not summarily dismiss persons holding positions in 
the engineers department who had been appointed by the civil service commission, 
upon examination, as members of the classified service. 

Persons appointed without examination to such positions after a presumed 
dismissal of the legal incumbeuts by the commission are not entitled to salaries 
and vouchers for the same may not be honored by the city auditor. 

COLUMBt:S, OHIO, February 14, 1912. 

Bureau of hzspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under request of January 6, 1912, you ask an opinion of this 
department upon the following: 

By request of the city auditor of Dayton, Ohio, we submit for 
your written opinion the following questions: 

"1. City council, by ordinance, abolishes the office of city examiner; 
mayor vetoes ordinance; council does not pass an appropriation for 
said examiner. 

"Should voucher from mayor, by whom examiner is appointed, be 
honored by city auditor? 

"2. The service director creates a new office in the street depart
ment under title of clerk or secretary to superintendent of streets and 
fixes salary at $1,200.00 per year. Council has taken no action in the 
matter. 

"Should city auditor honor voucher for salary of said employe? 

"3. The service director has dismissed several persons holding po
sitions in the engineer's department and appoints others in their stead. 
:O.!en dismissed had passed examination and were appointed from the 
eligible list under civil service. :O.Ien employed have not taken examina
tion. There are no charges filed against employes dismissed, they 
reporting for duty every morning. 

"Should the city auditor honor a voucher drawn in favor of new 
employes?" 
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In answering your first question it is assumed, for this opmwn, that an 
allowance was made for the salary of the city examiner in the annual budget of the 
city, and that tlie same was allowed by the budget commission under the pro
visions of the one per cent. tax law. Council has failed to include said salary 
in the semi-annual appropriation ordinance. 

The duty of the city auditor in such case is determined by the provisions of 
Section 4285, General Code, which reads: 

"The auditor shall not allow the amount set aside for any appro
priation to be overdrawn, or the .amount appropriated for oue item of 
expense to be drawn upon for ally other purpose, or unless sufficient 
funds shall actually be in the treasury to the credit of the fund upon 
which such voucher is drawn. When any claim is presented to him, he 
may require evidence that such amount is due, and for this purpose 
may summon any agent, clerk or employe of the city, or any other 
person, and examine him upon oath or affirmation concerning such 
voucher or claim." 

The fifth and sixth syllabi in case of State vs. Boyden, 10 Cir. Dec., 137, are 
as follows: 

"If there are not sufficient funds to the credit of the account 
upon which the voucher is drawn, the auditor is justified, under Section 
1765a, Rev. Stat., which is mandatory, in refusing to draw his warrant 
until sufficient funds are on hand to meet the same. 

"And if the voucher is not drawn on any particular fund, or on the 
proper fund the auditor is justified in refusing to draw his warrant until 
a proper voucher is presented." 

At Section 824, Throop on Public Officers, says as follows: 

"So, a mandamus will not lie, to compel a public financial officer 
to pay a demand where no appropriation has been made therefor; or 
where a lawful and regular warrant or other voucher therefor has not 
been made." 

The above section of the General Code requires the auditor to keep all 
expenditures within the appropriation of each particular fund. He is to be 
governed by the appropriation ordinance as to the amounts in each respective 
fund. As there was no appropriation made by council to meet the salary of the 
city examiner there was no fund from which the auditor could allow payment 
of said salary. In compliance with this statute the auditor will be justified in 
refusing to honor the voucher for the salary of the city examiner. This conclusion 
is based upon the fact that the position of the city examiner was in existence 
prior to the allowance of the annual budget. 

However, the failure of council to make an appropriation for the salary 
does not of itself abolish the position of city examiner, or dismiss the occupant 
thereof. 

The first syllabus in case of .Magner vs. St. Louis,· 179 :vro., 495, reads: 

"If a public officer has been unlawfully removed an<! is otherwise 
entitled to recover his salary for the unexpired part o' his term, the 
fact that there had not been enough money appropriated to pay him 
will not defeat his claim." 
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The position in the above case was that of inspector of building> and was 
created by ordinance. 

The second and third syllabi in case of City of Chicago vs. Luth:trdt. 191 
Ill., 516, are as follows: 

"A municipal officer, regularly chosen under the c'vil service act 
who is illegally dismissed from his office and prevented from perform
ing its duties by the chief of police, who acted under proceedings of 
the common council, had at his request, failed to make all.}' appropriation 
for the sahJry of the office, may, upon re-instatemerzt by mandamus, 
recover back salary from the city, where it has 11ot been paid to any one 
performing the duties of the office. 

''The legal right to an .office carries with it the right to the salary 
or emoluments of the office." 

Section 856 of ::\Iechem on Public Offices and Officers, reads in part as 
follows: 

''An act, however, fixing the officel''s salary at a given sum, is 
not, unless that clearly appears to be the intention, impliedly repealed or 
amended by one subsequently passed appropriating for its payment a 
smaller sum, and the officer is not estopped from recovering the greater 
sum by the fact that he has accepted the former." 

Section 461 of Throop on Public Offices, reads in part as follows: 

"Where the salary of an officer is fixed by law, and the legislature 
appropriates a small sum for his salary, without any provision declaring 
it to be in full for his salary, or repealing the provision fixing his salary; 
this is merely an insufficient appropriation, not a reduction, and the 
officer is still entitled to the difference. So the appropriation, for the pay
ment of the salary of a municipal officer, of a smaller sum than he had 
before recei\·ed does not itself reduce his salary. And not only does an 
insufficient appropriation fail to effect a reduction of the salary, but the 
officer is not precluded from claiming the difference, by his continuance 
to serve and accepting the smaller sum." 

In the case at bar the position of city examiner was, no doubt, legally created, 
and the occupant of the position was legally appointed thereto. Council attempted 
to aboli!'h the position by ordinance. The ordinance was vetoed by the mayor 
and was not passed over his veto. It did not become effective and the position of 
city examiner was not abolished. It is still a legal position. Council, by failing 
to make an appropriation for the salary of the position, could not thereby abolish 
the position, unless the appropriation ordinance clearly shows such an intent. 1 f 
the failure to make an appropriation had the effect of abolishing the position it 
would result in council doing indirectly that which it was unable to do directly 
by the passage of the ordinance which was vetoed by the mayor. The position 
has been legally created and the occupant has been legally appointed and has not 
been dismissed. The city is therefore liable to him for the salary which has been 
heretofore fixed for the office. 

Section 3797. General Code, prescribes the duties of council as to appropria
tions as follows: 

"At the beginning of each fiscal half year, the corwcil shall make 
appropriations for each of the several objects fo1· which the corpora-
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tion has to provide, or from the moneys known to be in the treasury, or 
estimated to come into it during the six months next ensuing from the 
collection of taxes and all other sources of revenue. All expenditures 
withitt the following six months shall be made from and within such 
appropriations aud balances thereof." 

A question arises as to the proper remedy to secure payment of the salary. 
\Vhether it must be by suit for the collection of the salary as it becomes due and 
payable, or by mandamus to compel council to make the necessary appropriation 
will not be passed upon, until the question is properly presented with all the facts. 

It appears from your second inquiry that the director of public service has 
created a new office and has fixed the compensation therefor without any action 
of council. • 

Section 4214, General Code, provides: 

"Except as otherwise provided in this title, council, by ordinance 
or resolution, shall determine the number of officers, clerks and employes 
in each department of the city government, and shall fix by ordinance or 
resolution their respective salaries and compensation, and the amount of 
bond to be given for each officer, clerk or employe in each- department 
of the government, if any be required. Such bond shall be made by 
such officer, clerk or employe, with surety subject to the approval of the 
n1ayor" 

Section 4~27, General Code, provides: 

"The director of public service may establish such sub-depart
ments as may be necessary and determine the number of superintendents, 
deputies, inspectors, engineers, harbor masters, clerks, laborers and other 
persons necessary for the execution of the work and the performance 
of the duties of this departmenL" 

The first syllabus in case of State vs. Lothschultz, 20 Low Dec. 390, reads: 

"A director of public service of a city has no power, either under 
Sections 139, 140 or 141 of act 99 0. L., 563 (Gen. Code 4324, 4325, 4326), 
the Payne law, giving him the management and supervision of his de
partment to fix salaries or compensation of employes therein but the 
e.rclusive right to fix salaries and compensation thereof is reposed in the 
city council Section 227 of such act (Gen. Code 4214)." 

The above case was affirmed by the Circuit Court May 19, 1910. 
There is no authority granted to the director of public service to fix the 

salary or compensation of the employes in his department. That authority is 
vested in council by Section 4214, General Code. As council has not fixed the 
salary, none can be paid and the auditor is not authorized to honor any voucher 
for the same. 

Your third "inquiry covers the· right of dismissal of employes in the classified 
service. 

Section 4479, General Code, provides : 

"The civil service shall be divided into classified and unclassified 
service. The unclassified service shall include the positions of officers 
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elected by the people or appointed to fill vacancies in offices filled by 
popular election, or whose appointment is subject to confirmation by 
the council, or who are appointed by any state officer or by any court, em
ployes of the council, persons who by law are to serve without remuner
ation, persons who are appointed to positions requiring professional or 
technical skill as may be determined by the civil service commission; 
persons appointed or employed to give instruction in any educational in
stitution, persons appointed by any board or officers supervising elections ; 
persons who as members of a board or otherwise, have charge of any 
principal department of the government of any city, the head or chief of 
any division or principal department relating to engineering, ·water
works street cleaning, or health, the chief of the police department, the 
chief of the fire department, the superintendent of any workhouse, house 
of refuge, infirmary, or hospital, the librarian of any public library, pri
vate secretaries, deputies in the office of the city auditor and city treas
urer, unskilled laborers, and such appointees of the civil service commis
sion as they may by rule determine. The classified service shall comprise 
offices and places not included in the unclassified service." 
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The officer's in question who have been discharged are in the engineering 
department, and neither of them is at the head of the principal department relat
ing thereto. It appears further that they have not been placed in the unclassified 
service by the civil service commission as positions requiring technical or pro
fessional skill. The converse appears to be the situation. They have been placed 
in the classified sen-ice, and were appointed from the list of the civil service com
mission after examination. These positions have been properly placed in the 
classified service. 

Section 4485, General Code, prescribes how such employes shall be removed, 
as follows: 

"No officer or employe within the rlassified ser~•ire shnll be removed 
,·educed in rauk or discharged, except for some cause relating to his 
moral character or his suitableness to perform the duties of his position, 
though he may be suspended from duty for a period not to excee.d thirty 
days, pending the investigation of charges against him. Such cause shall 
be determined by the removing authority and reported in writing, with 
a specific statement of reasons, to the commission, but shall not be made 
public without the consent of the person discharged. Before such re
moving, reduction, or discharge, the removing authority shall give such 
person a reasonable opportunity to know the charges against him and 
to be heard in his own behalf." 

It appears that the men were discharged without charges having been first 
preferred against them and in violation of said Section 4485, General Code. 

Further more, the positions are in the classified service, and even if there 
were vacancies, the apointments have not been made in compliance with the pro
visions of Section 4481, General Code, which provides: 

".\ppointments shall be made in the following manner: The appoint
ing board or officer shall notify the commission of any vacancy to be 
filled. The commission shall thereupon certify to such hoard or officer 
the three candidates graded highest in the respecti,·e lists as shown 
by the result of such examination. Such board or officer shall there-
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upon appoint one of the three so certified. Grades and standings so 
established shall remain the grades for a period of six months, or longer 
if the commission so determines, and in succeding notifications of 
vacancies, candidates not selected may be dropped by the commission 
after having been certified a total of three times." 

Section 4504, General Code, provides : 

"'Xo clerk, auditor or accounting officer of any city shall allow the 
claim of any officer for services of any deputy or other person in viola
tion of the provisions of this title." 

The appointments were not made in compliance with Section 4481, General 
Code, and were illegal. The auditor is therefore authorized by the provisions of 
Section 4504, supra, to disallow the voucher for their salaries and it is his duty 
to disallow the same. Respectfully, 

172. 

TIMOTHY S. HoGAN, 
Attor11ey General. 

!\WXICIPAL CORPORATIOXS-ILLEGAL COXTRACT OF VILLAGE OF 
P0:\1EROY WITH WHARFl\fASTERS FOR WHARFAGE FEES-NO 
RECOVERY BETWEEN PARTIES. 

A contract by a village with a wharfmaster whcrebv the latter is to receive 
all wharfage fees in consideration of the construction by the wharfmaster of a road 
way or landing, is illegal and cannot be enforced. The law lem1es the parties as 
it finds them and there can be no recovery by the city for fees received. 

CoLU!I!IlL"S, OHIO, February 28, 1912. 

Bureau of Inspection a11d Supervision of Public Offices, Colu111bus, Ohio. 

GENTLEMEN :-Under date of October 24, 1911, you ask an opinion of this de
partment upon the following: 

"In 1902, the council of the village of Pomeroy entered ii'1to an 
agreement or contract with \V. G. Downie for the paving of the wharf 
landing of said village. In consideration of the construction and main
taining of said roadway or landing by said Downie, who at that time was 
the wharfmaster of said village and charged with the duty of collecting 
wharfage of water craft landing at the public landing of said village as 
fixed by the ordinances thereof, said Downie was permitted to retain the 
fees collected for a period of fifteen years from the lOth day of January, 
1902. Said Downie has collected such wharfage fees and has retained 
same as a reimbursement to him for the construction of said improve
ment, and we are now called upon to pass upon the validity and binding 
effect of said agreement, particularly as to whether it is at this time a 
binding obligation or agreement upon the present village council. If, 
in your opinion, such an agreement is held to be invalid, what, if any, 
finding should be made b;• this department or what recommendation do 
you suggest as proper in the premises." 
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It appears that this contract was entered into in the same manner as a con
tract by said village of Pomeroy with a certain ferry company in 1898, and which 
latter contract was passed upon hy this department in an opinion to you on De
cember 29, 1911. 

The pro\·isions of the statutes in 1902 governing contracts for improvements 
of this nature by a village, are the same as the provisions which were in force in 
1898 and which were cited in said opinion of December 29, 1911. 

The contract now under consideration is illegal for the same reasons that the 
other contract was held to be illegal. 

Following the ruling in that opinion, no recovery can be had from \\'. G. 
Downie for money received by him for wharfage and applied on his alleged contract. 

The contract, being illegal, is not binding upon the village and cannot be 
enforced by either party thereto. 

The findings made in the opinion of December 29, 1911, apply to this contract. 
Respectfully, 

TIMOTHY S. HOGAX, 
A ttomey GeHeral. 

175. 

T.\XES AXD TAXATIOX-ROAD DIPROVDIEXTS-S~1ITH OXE PER 
CEXT. LA\V-LI.MITATIOXS UPOX TOWXSHIP LEVIES AXD BOXD 
ISSUES UXDER GARRETT LAW-COUXTY COM~HSSIOXERS' 
POWERS. 

The county commzsszoners may not levy upon the duplicate of the tow11ship 
for 1·oad improvements wzder the Garrett law in excess of the amount raised in 
1910, or tlze tCII lllill or two mill lilllitations of the S111ith tax law without a vote 
of tlze electors. 

Neither 1110}' they issue bonds wlzose interest mzd principal, wzder tlze liuzita
tious of said law, ca11zzot mauifestly be retired withirr ten )'Cars as provided in 
Sectiozz 6949, General Code. If, hon•ever, such limitations were exceeded unlmm<~
ingly a11d in good faith, possibly tlze action might be remedied by an issuance, at 
the proper time, of refunding bonds, under Section 5656, General Code. 

CoLUMBus, OHIO. February 27, 1912. 

Bureau of Inspection a11d Supervisio11 of Public Offices, Departlllent of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN :-I beg to acknowledge receipt of your letter of January 29th, 
enclosing three communications from the auditor of Wyandot County, presenting 
a question upon which you want my opinion. This question is as follows: 

"In what respect, if any, does the Smith one per cent. law, so-called, 
affect the power of the county commissioners to issue bonds and to levy 
taxes upon the duplicate of the township under what is known as the 
"Garrett Law," Section 6926, et seq., General Code." 

The following sections oi the General Code are applicable to the solution of 
this question : 

"Section 6926. \\"hen a majority of the resident owners of real 
estate <;ituated within one mile of a public road, present a petition to the 
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board ::>f county commissioners asking for the grading and improving of 
such road, the county commissioners shall go upon the line of the road 
described in such petition. If, in their opinion, the public utility re
quires such road to be graded and improved, they shall determine whether 
the improvement shall be partly or wholly constructed of stone, gravel 
or brick, any or all, and what part or parts of such road improvement 
shall be of stone, gravel or brick, and enter their decision on their 
journal." 

"Section 6928. The county commissioners shall order that a por
tion of the cost, and expenses thereof, which shall not be less than one
half, nor more than two-thirds of the total, shall be paid out of the pro
ceeds .:>f any levy or levies upon the grand duplicate of the county 
against which the taxable property of any township or townships in 
which such road may be in whole or in part as authorized hereinafter. 
They shall also order that the balance of said cost and expense be as
sessed upon and collected from the owners of said real estate, and from 
the real estate benefitted thereby in proportion to the benefit to be de
rived therefrom by said real estate as determined by said commissioners." 

"Section 6949. The county commissioners, if in their judgment 
it is desirable, may sell the bonds of any county in which such improve
ments is to be or has been constructed to an amount necessary to pay, 
of the cost and expenses of such road improvement, the respective shares 
of such township or townships and of the landowners whose lands there
in arc benefitted by such road improvement. Such bonds shall state for 
what purpose issued, bear interest at a rate not in excess of fi\·e per cent. 
per annum, payable semi-annually, and mature in not more than ten 
years :tfter their issue, in such amounts and at such times as the com
missioners shall determine, but not more than one-fifth of the principal 
of said bonds shall mature in any one year. They shall be sold accord
ing to !aw and for not less than par and accrued interest." 

"Section 6950. The proceeds of such bonds shall be applied and 
used exclusively for the payment of the expenses and costs of construct
ion of such stone or gravel road improvements and the levy for the pay
ment of the principal and interest of such bonds may be in addition to 
any levy now authorized by law." 

I shall not quote all the provisions of the Smith Law which bear upon the 
question. In order that all provisions of the law which have such an effect might· 
be set forth, it would be necessary to quote the entire law, and that would un
necessarily bnrden this opinion. 

Section 5649-3a of the Smith Law, 102 0. L., 269, imposes certain internal 
limitations npon the amounts that may be levied, for example, "by a township, 
for township purposes." T n an opinion of recent date, I have held that levies 
made under other road laws than the one now under consideration, upon the 
township duplicate by the county commissioners are to be regarded as township 
levies, within the meaning of said Section 5649-3a, and not levies within a special 
district for road improvements, within the meaning of said section. I have just 
come to the conclusion that such levies are within the two-mill limitation of the 
Smith Law. 

In other opinions I have held such levies to be within the other three limi
tations of the Smith Law, viz: that measured by the taxes for the year 1910, that 
of ten mills, and that of fifteen mills. 

It will thus be seen that the ten-mill limitation of the Smith Law is not the 
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only one to be considered in determining the power of the county commissioners 
under the above quoted sections, as affected by said Smith Law. Levies to meet 
the principal and interest of bonds issued after June 1, 1911, without a vote of the 
people must, of course, be treated as any other levies made for ordinary running 
expenses. 1t follows, therefore, that the commissioners may not levy a tax under 
the Garrett Law, which, with other townwship taxes, will cause the total township 
levy to exceed two mills. 

Therefore, the mere fact that the ten-mill limitation would not be exceeded 
by such levy would be immaterial. 

The Smith Law has nothing whatever to do directly with the power of any 
board or officers to issue bonds. Insofar, however, as it prevents the making of 
sufficient levies to retire the bonds within the time limited by law, if there is such 
a limit, it does not impose a practical limitation upon the powers to issue bonds. 
Section 6949 does impose such a limitation as that above referred to. lt is therein 
provided that the bonds issued under its authority shall be retired in ten years. 
It would, therefore, be unlawful for the commissioners to issue bonds which 
could not be retired, within the limitations of the Smith Law, in ten years from 
the date of issue. I am not prepared to state, however, that if the commissioners 
use their judgement in good .faith as to the likelihood of their being able to retire 
bonds issued by them under this section, in ten years, and at the expiration of that 
time find themselves unable to pay them off because of the limits of taxation ap
plicable to the creation of a fund for their payment, the commissioners could 
not then under Section 5656, General Code, provide for the payment of the in
debtedness by the issuance of refunding bonds. This question, however, is not 
directly raised by the auditor's letter. 

In connection with the question under discussion it is to be noted that Section 
6950, above quoted, speaks of a levy for the "payment of the principal and interest 
of such bonds." The language here is seemingly meaningless, but upon careful 
consideration I have reached the conclusion that this phrase must refer to the levy 
on the grand duplicate of the township, provided for by Section 6928, also above 
quoted. It is this levy which, as aforesaid, must be made within all of the limita
tions of the Smith Law applicable to and in the township as a taxing district. 

It follows, therefore, that the auditor's question must be answered by the 
statement that a vote of the people is necessary to authorize the making of a levy 
under Section 6928, General Code, if such levy cannot be made within the two
mill limitation of Section 5649-3a, as well as if the same cannot be made without 
exceeding the ten-mill limitations of Sections 5649-2 and 5649-3 of the Smith Law. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attomey Ge11eral. 
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176. 

MUNICIPAL CORPORATIONS-COUNCIL-NO POWER IN PUBLIC 
SERVICE DIRECTOR TO EXCHA~GE OLD AUTO:ti10BILE IN PART 
PAYME~T FOR NEW - CONTRACTS- ADVERTISEMENT
LOWEST AND BEST BIDDER-POWER OF PUBLIC SERVICE 
DIRECTOR TO PURCHASE A~D SELL PERSO~AL PROPERTY
XECESSITY FOR AUTHORIZDJG ORDINA~CE. 

Section 4328, General Code provides that the Diractor of Public Service shall 
make no "expenditure" of more than $500, other than for compensation of em·· 
ployes, except upon authorization of council and upon written contract with thtJ 
lowest and best bidder after advertisement. Section 4330 requires the corporation 
to pay the contract price in "cash" and therefore, under these sectionJ, the city 
cannot include as Part of such "expenditure" an old automobile in part payment 
of the purchase price of a new 111achine, exceeding $500 h1 value. 

Cnder Sections 3703 and 3699, however, personal property in excess of $500 
may be sold upon proper advertisement, to the lowest and best bidder. Pers~nal 
property under $500 may be sold without advertisement by the director of public 
ser·vice but only after autlwri:::ation by ordinance of council. 

The public service director may, therefore, sell an old machine under $500 
value after such authorizing ordinance, but a new machine may not be purchased ex
cept upon advertisement and contract, as aforesaid, in a separate proceeding. 

CoLUMBUS, OHIO, March 4, 1912. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under date of February 15, 1912, you ask an opinion upon the 
following: 

"vVe submit herewith for your written opinion thereon a communi
cation from the city auditor of Cleveland under elate of February lOth 
raising the question of the legality of exchange of municipal property. 
As you will note, it is· proposed to trade in an old automobile on a new 
machine, the purchase price of the latter being more than $500.00." 

The letter enclosed states in part as follows: 

"I am now called upon to decide a case where one of the depart
ments has an old Hupmobile on which can be secured a very good trade. 
The situation is as follows : 

"A new Hupmobile sells for $750.00. By trading in the old machine 
the dealer will make an allowance of $400.00, making a net due by the 
city of $350, but the purchase price of the new machine exceeding $500, 
the question arises as to whether it would be a regular and valid trans
action for us to approve the bill. 

"From a business standpoint it is surely the best proposition. No 
other trade quite as-satisfactory can be made." 

There is no statutory authority to make an exchange of property in the 
manner asked. 

Section 4328, General Code, provides: 
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"The director of public service may make any contract or purchase 
supplies or material or provide labor for any work under the supervis
ion of that department not im·olving more than fi\·e hundred dollars, 
\\"hen an expenditure within the department, other than the compen
sation of persons employed therein, exceeds five hundred dollars, such 
expenditure shall first be authorized and directed by ordinance of coun
cil. When so authorized and directed, the director of public sen·ice 
shall make a written contract with the lowest and best bidder after ad
vertisement for not less than two nor more than four consecutive weeks 
in a newspaper of general circulation within the city." 

191 

The word "expenditure" as used in the foregoing statue is not limited to the 
cash or money that might be paid out for a particular thing, but includes also any 
other thing of value. In the case submitted the purchase price is $750.00, and the 
expenditure would be $350.00 in money and $400.00 in property, making a total 
of $750.00. In such case the expenditure must be made at competitive bidding. 

Section 4330, General Code, provides : 

"The contract shall be between the corporation and the bidder, and 
the corporation shall pay the contract price in cash. Where a bonus is 
offered for completion of contract prior to a specified elate, the depart
ment may exact a prorated penalty in like sum for every clay of delay 
beyond a specified date." 

By virtue of this section the contract price must be paid in cash. This pro
vision for payment in cash would preclude the city from advertising for alter
native bids after proper resolution of council, that bidders should submit bids 
for payment in cash and also bids for part payment in cash and part payment 
by taking the old' Hupmobile. 

However the matter might be worked out in another way. 
Section 3703, General Code, provides for the sale of personal property as fol-

lows: 

"Personal property not needed for municipal purposes, the estimated 
value of which is less than five hundred dollars, may be sold by the board 
or officer having supervision or management thereof. If the estimated 
value of such property exceeds five hundred dollars, it shall be sold only 
in the manner herein provided for the sale or lease of real estate." 

Section 3699, General Code, provides for the sale of real estate and reads: 

"X o contract for the sale or lease of real estate shall be made un
less authorized by an ordinance, approved by the votes of two-thirds of 
all members elected to the council, and by the board or officer ha \·ing 
supervision or management of such real estate. \Vhen such contract is 
so authorized. it shall be made in writing by the board or officer having 
such supervision or management and only with the highest bidder, after 
advertisement once a week for tive consecuti\·e weeks in a newspaper 
of gene• a! circulation within the corporation. Such board or officer may 
reject any or all bids and readvertise until all such real estate is sold 
or leased." 

There is a restriction, however, placed upon the director of public safety for 
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the sale of r.roperty in his department in Section 4371, General Code, which pro
vides: 

"The director of public safety may make all contracts and expendi
tures of money for acquiring lands for the erection or repairing of sta
tion houses, police stations, fire department buildings, fire cisterns and 
plugs, that may be required, and for the purchase of engines, apparatus 
and all other supplies necessary for the police and fire departments under 
his supervision, but no obligation involving an expenditure of more than 
five hundred dollars shall be created unless first authorized and directed 
by ordinance of council. In making, altering, or modifying such con
tracts, the director of public safety shall be governed by the provisions 
of the preceding chapter relating to public contracts, except that all bids 
shall be filed with and opened by him. He shall make no sale or disposi
tion of any property belongi11g to the city without first bei11g authori::ed 
by resolution or ordinance of council." 

The old Hupmobile could be sold by virtue of the foregoing sections. As it 
is estimated to be of less value than five hundred dollars it could be sold without 
advertising for or receiving bids thereon. 

It would be legal for the city to advertise for bids for the purchase of the 
new machine, and then it could sell the old machine to the successful bidder, if 
the price which he would give would be as good as can be secured therefor from 
any other person. The two transactions, however, would have to be two separate 
sales and purchases in order to be legal and should be complete in themselves. 

\Vhile the above transaction would be )('gal caution must be used to avoid 
collusion, or abuse of power. 

186. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attor11ey General. 

BANKS AND BANKlNG-i.1UNICJPAL CORPORATIONS-CO-PARTNER
SHIP BANK AS DEPOSITORY. 

If a co-partnership bank has capital and surplus which can be ascertained so 
as to apply the limitations of Section 4295 G. C. A municipality may legally award 
funds to such bank as a depository in a conformance with said section. 

CoLUMBUS, OHio, March 9, 1912. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditer 
of State, Columbus, Ohio. 

GENTLEMEN :-I acknowledge receipt of your letter of February 29, 1912, re
questing my opinion as follows: 

"1\Iay the council of a municipality (village) legally award the 
public funds of the village to a co-partnership styling itself a bank?" 

I have already passed upon this question in a way in an opinion rendered 
to Hon. ]. R. Stillings, prosecuting attorney, Kenton Ohio, on April 9, 1911, a 
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copy of which opinion I enclose herewith. This opinion was based upon the de
cision of Judge Dillon of Franklin County Common Pleas Court in the case 
of State ex rei vs. ::\Iadison Township, IS Ohio Decisions, 720, in which opinion. 
construing Section 3968 of Bates' Statutes (7604 of the General Code), the Court 
held that the words "paid in capital stock" meant simply "capital," and that a 
partnership bank as well as an incorporated bank could be elected as a depository 
for the funds, unrler Section 7604 of the General Code. 

The section providing for depositories for municipalities is slightly different. 
This section is Section 4295 of the General Code, and is as follows: 

"The council may provide by ordinance for the deposit of all public 
moneys coming into the hands of the treasurer, in such bank or banks, 
situated within the county, as offer, at competitive bidding, the highest 
rate of interest and give a good and sufficient bond issued by a surety 
company authorized to do business in the state, or furnish good and 
sufficient surety, in a sum not less than twenty per cent in excess of the 
maximum amount at any time to be deposited, but there shall not be de
posited in any one bank an amount in excess of the paid in capital stock 
and surplus of such banks, and not in any event to exceed one million 
dollars." 

P~rticular attention is called to the sentence "But there shall not be deposited 
in any one bank an amount in excess of the paid iu capital stock and surplus of 
such banks." The words "and surplus" do not appear in Section 7604 construed 
by the court in the case mentioned above; nor does it appear in the section re
lating to deposit of township funds; but under the decision of Judge Dillon, I 
feel constrained to hold that if a partnership bank has capital and surplus which 
can be ascertained, that such bank can be designated as a depository. 

7-A. G. 

Very truly yours, 
Tn!OTHY S. HoG.\X, 

Attonzey Geueral. 
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194. 

COUXTY CO::\DliSSIOXERS-ERECTIOX OF COU~TY JAIL TO COST 
OVER $25,000-PROCEEDIXGS WHEX SUFFICIENT FU:\TDS ON 
HAXD AXD BOXD ISSUE UX:\ECESSARY-VOTE OF ELECTORS
BUILDIKG cm.1MISSION. 

Section 2333, Geueral Code providing that the county commzsszoners, before 
erecting a coun!y building in excess of $25,000, shall submit the question of is
suing bauds or levsi11g tax to the electors, (aud upon a11 affirmative result) for the 
application to the common pleas court a11d the appointmellt of a building commis
sion, prese11ts a patent ambiguity when applied to a case where the comzty has on 
haud a sufficient fuud without a bond issue or levy. 

Determi11i11g the i11te11tion of the statutes however, from the history of the 
prese11t statute a11d from kir~dred sectio11s ~vherein the commissioners are required 
to submit tho? question of "appropriating funds" in excess of te11 thousand dollars 
for other public buildiugs, it must be held that all other steps stipulated for in 
Section 2333 1nust be taken i11 the erection of a. jail to cost over $25,000 even 
though the specific step of iss.ui11g bauds and making a levy, be dispwsed with. 
A vote of the electors upon the question of the erection, a11d a buildi11g commission 
are, therefo•-e indispeusible. 

CoLUMBUS, OHio, March 11, 1912. 

Bureau of Inspection a11d Supervision of Public Offices, Departmeut of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN :-1 beg to acknowledge receipt of your letter of February 29th, 
requ()Sting my opinion upon the following question: 

''The commissioners of Stark County desire to build a new jail and 
have sufficient funds at their disposal for that purpose without issuing 
bonds or making a special levy. Under such circumstances, are the com
mis>ioners authorized to proceed in accordance \vith the provisions of 
Sections 2343, et s~q., or are they required to apply to the judge of the 
court of common pleas for the appointment of a building commission 
under Section 2333 before they are authorized to construct such jail?" 

I assume that the cost of the proposed building exceeds ~25,000. Section 
2333 of the General Code, to which you refer, provides as follows : 

"vVhen county commissioners have determined to erect a court 
house or other county building and a cost to exceed twenty-five thousand 
dollars, they shall submit the question of issuing bonds of the county 
therefor to vote of the electors thereof. If determined in the affirmative, 
within thirty days thereafter, the county commissioners shall apply to the 
judge of a court of common pleas of the county who shall appoint four 
suitable and competent freehold electors of the county, who shall in con
nection with the county commissioners constitute a building commis
sion and serve until its completion. Xot more than two of such ap
pointees shall be of the same political party." 

Section 2334 in pari materia, provides as follows: 

"The persons >o appointed shall receive a reasonable compensatwn 
ior the time actually employed, to be fix~d by the court of common pleas 
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and on its approval paid from the county treasury. Their compensation in 
the aggregate shall not exceed two and one-half per cent. of the amount 
received by the county from taxes raised or from the sale of bonds for 
the purpose of constructing the building." 
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~It seems to me that there is a patent ambiguity. These sections are consistent 
and· clear enough, excepting as applied to the case when there is money available 
to construct a building without the making of a special levy or the issuance of 
bonds. As applied to such a case, they are meaningless. It would be a mere 
mockery to submit the question of issuing of bonds to the electors if it were 
not necessary to issue such bonds. Ll t would be impracticable, indeed impossible, 
to pay the commissioners to erect the building any compensation out of the pro
ceeds of an issue of bonds or a special tax, when there had been no issue of 
bonds or le\'Y of special tax. 

It would he possible to reconcile these ambiguities hy adopting the construction 
that it was the Legislature's intention that in all cases in which the construction of a 
proposed building costs more than $25,000, the county shall provide for the same 
by a special levy or levies, or by the issue of bonds. Indeed, the reading of Section 
2333 seems to lead to such a conclusion. I am satisfied, however, that ·there is 
still enough ambiguity in the section as codified to justify a resort to the preceding 
law. That law was section 1 of the act found in 98 0. L., 53, which prm·ided in 
part as follows: 

"That when the county connmsswners of any county have deter
mined under and by the authority of the statutes of the state of Ohio 
to erect a court house which shall cost to exceed twenty-five thousand 
dollars and after the question of issuing the bonds of said county for 
the construction of said court house or other county building has been 
submitted to a vote of the electors of the county, and said question has 
been determined by said electors in the affirmative, said county com
missioners shall, within thirty days after said election has been held and 
the results thereof determined, apply to the judge of the court of com
mon pleas for said county, who shall appoint four suitable and competent 
freehold electors of said county, and not more than two of whoin shall 
be of the same political party, who shall, in connection with the county 
commissioners, constitute a building commission and who shall sen·e 
until the completion of said court house as contemplated herein. '" * ~· *." 

It thus appears that in the original act, the provision respecting the submission 
of the question to the electors was jurisdictional and not mandatory. That is to 
say, it was a condition precedent to the appointment of a building commission, 
and not an independent requirement .. It is to be explained by reference to other 
statutes then in force. I refer, of course, to Section 2825, R. S., which, as in 
force at that time the act under consideration was passed, provided that when 
the cost of a public building exceeded ten thousand dollars, the commissioners 
should not levy any tax therefor without submitting the question as to the policy 
of building such edifice by general tax to the electors. While I do not hold, as a 
matter of law, that this election is the one referred to in the act of 1906, yet I 
cannot avoid the conclusion that the indirect way in which reference is made in 
that act to the vote of the electors indicate that the legislature must have had 
some such provision, independent of the act of 1906, in mind. I am, ·therefore, 
impelled to the conclusion that the act of 1906, of which Section 2333 of the Gen
eral Code is a codification, did not, as enacted, of itself require a submission to 
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the electors or the appointment of a commission in case the cost of a proposed 
public building exceeded twenty-five thousand dollars; but that the act was in
tended to apply only in case it was necessary to submit the question of the levy 
of the tax or the issuance of bonds to the electors under sections like Section 2825 
R. S.{ 

--Even as Section 2825 R. S. was in force in 1906, howe,·er, it required submis
sion of the question to the electors in the case of the expenditure of public moneys 
when no special tax levy or issue of bonds was necessary. It expressly required 
that the county commissioners should not "appropriate any money" for the purpose 
of constructing a public building, the co>t of which would exceed $10,000, without 
submitting the question to a vote of the electors. It would appear, therefore, 
that as these statutes were originally enforced, the commissioners would have in 
all instances, whether they had the money on hand or not, to submit the question 
of its expenditure for the purpose of constructing a public building to a vote of 
the electors. This being the case, it follows, in spite of the construction which I 
have given to the act of 1906, that it was impossible at all times under that act 
to erect a new public building without submitting the policy thereof to the electors; 
and that because of this fact a building commission was required in all cases, 
whether an issue of bonds was necessary or not. 

\Vithout tracing the subsequent history of Section 2825 R. S. suffice it to say 
that at the present time it comprises Section 5638 and succeeding sections of the 
General Code. As amended, 102 0. L., 447, this section provides as follows: 

"The county commissioners shall not levy a tax, appropriate money 
or issue bonds for the purpose of building county buildings, purchasing 
sites therefor, or for land for infirmary purposes, the expenses of which 
will exceed $15,000, except in case of casualty, and as hereinafter provid
ed; or for building a county bridge, the expense of which will exceed 
$18,000, except in case of casualty, and as hereinafter provided; or en
large, repair, improve, or rebuild a public county building, the entire 
cost of which expenditure will exceed $10,000; without first submitting 
to the voters of the county, the question as to the policy of making such 
expenditure." 

Section 5639-1 is a supplementary section enacted 102 0. L.. 447, and pro,•ides in 
part as follows: 

"\Vhen the board of county comm1ss10ners desires to submit such 
questHm to the voters of the county, it shall pass and enter upon its 
minutes a resolution declaring the necessity of such expenditure, fixing 
the amount of bonds to be issued, if any, in connection therewith, and 
fixing the date upon which the question of making any such expendi
ture shall be so submitted, and shall cause a copy of such resolution to 
be certi tied to the deputy state supervisors of elections of the county; 
and thereupon the deputy state supervisor shall prepare the ballot and 
make other necessary arrangements for the submission of the question 
to the voters of the county at the time fixed in such resolution. * * **." 

Section 5640-1, enacted at the same time, provides in part as follows: 

"The ballots provided by the deputy state superYiscrs shall have 
printed upon the same the words 'In favor of the expenditure of $ .... . 
for the purpose of ...... .' and 'Against the expenditure of $ .... . 
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for the purpose of ...... .'said blanks to be filled with the amount 
proposed to be expended and the purpose for which said money is to 
be expended. * ** * * * *" 
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It is thus apparent that, at the present time, the commtsswners must seek 
the authority of the ~lectors before they expend moneys which they ha\·e on hand, 
available for the construction of a public building. That being the case, I am of 
the opinion, for reasons already stated, that this election is the one really meant 
by the first sentence of Section 2333. It follows, therefore, upon the foreging rea
soning, that county commissioners may not spend money on hand for the con
struction of a county building, without submitting the policy of the expenditure 
to the electors,-if the amount involved exceeds twenty-five thousand dollars, and 
without providing for the appointment of a building commission as required by 
Section 2333, General Code. 

Very truly yours, 
TIMOTHY s. HOGAN, 

A ttomey Geueral. 

196. 

IXTEREST-PAYMENT OX :.IOXEY WILFULLY WITHHELD OR WITH
DRAWN FORM PUBLIC TREASURY BY MISTAKE OF LAW-TL\IE 
OF RUNNING-COLLECTOR OF REVENUES-PUBLIC OFFICERS
CONTRACTORS-PRESUMPTION OF KNOWLEDGE OF LAW. 

As interest begins to nm from the time at which the principle is due aud 
payable, interest will be chargeable against a collector of public reve111tes from the 
date which the statute prescribes fur turuiug the mo1ze:,• iuto the treasury. 

T11here a contractor is found to have been m•erpaid by reason of a clerical 
error iu the estimdte of an engiueer, interest charges are collectable agai11st such 
contractor o11ly from the date upou which the mistake is disco·vered b;y him. 

Dcpeudiug upon the cirwmsta11res, public moneys. paid under a mistake of 
law, may or may not be reco·u·erable. In cases where recover:,• is not defeated by 
reason of such mistal<e, the time when i11terest begi11s to nw differs with 7.'arious 
circumstances. A public officer withholding moneys, however, or parties dealing 
with such a11d receiving mo11ey from them, are presumed to /mow the law a11d 
interest would nm from date of receipt of said moneys or when legally due. It 
is recommended that interest be chargeable h1 the case of public moneys so di·vert
ed, from the date of receipt of illegal pa:yme11t or failure to pay over. 

CoLl:MBL'S, 0Hro, :\larch 23, 1912. 

Bureau of Iuspection aud Supervision of Public Offices, Department of .-luditor 
of State, Columbus, Ohio. 

GENTLEMEN :-I beg to acknowledge receipt of your letter of January 16th 
requesting my opinion upon the following questions: 

"If a collector of public re\·enue withholds the deposit of his collec
tion from the public treasury for a considerable time beyond that re
quired of him by law, what, if any, interest charges would be collectible 
of him occasioned by such delinquency on his part? 

"If a contractor is found to have been overpaid by reason of a 
clerical error in the estimate of the engineer or in assembling his allowed 
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claims, what, if any, interest charges are collectible from the contractor 
by reason of the error? 

"\Vhat, if any, interest charges, are collectible from parties illegally 
receiving or withholding public funds under mistakes of law?" 

Section 8305, General Code, which fixes the legal rate 
0
0f interest at six per 

cent. per annum, does not apply in terms to liabilities of the sort referred to in 
your three q~estions. It is practically the universal rule, however, that interest 
is chargeable under circumstances like those which you suppose, upon one of two 
theories; that is to say, upon the ground or Implied contract, or upon damages. 

In Ohio. interest is allowed upon money wrongfully withheld, at the legal 
rate, as damages for the wrongful withholding, and the legal rate is adopted upon 
the principle of analogy. 

(Gray vs. Case School of Applied Science, 62 0. S., I. Webster 
'-'S. Bible Society, SO 0. S., L) 

Not only is the allowance of interest made as compensation to the party injured 
by the wrongful withholding, but also on account of the gain made from the use 
of the party by the party wrongfully withholding it. The law, however, does not 
permit an inquiry, for the purpose of ascertaining the exact loss to the injured 
party, and gain to the wrong-doer, but merges both in the interest at the legal 
rate, allowed as aforesaid. 

From this, it follows, therefore, that if any interest at all were collectibl~ 
under any of the facts stated by you, it would be at the legal rate. That is to 
say, the fact that the public treasury might have its money at two per cent, interest, 
say, under a depository contract, would not limit its recovery of interest as 
against an officer or another person wrongfully detaining money due such public 
treasury, to such two per cent. X or, on the other hand, would the public be re
mitted to a remedy of accounting against the wrong-doer to compel him to show 
what, if any, profit he had made from the use of the money by him, and to pa) 
the same into the public treasury. 

Answering your first specific question, l beg to state that the general rule 
is that interest begins to run from the time at which the principal is due and pay
able. Therefore, if the statute described the date upon which a collector of public 
revenue shall turn his collections into the public treasury, interest at the legal rate 
will begin to run against him and in favor of the State from and after such date, 
so fixed, on moneys thereafter withheld by him. 

The general principle above referred to is helpful in the solution of your 
second question. This question has never been decided in Ohio. The decisions in 
other states are not uniform, but I am satisfied that the better reason supports the 
rule that the default of the person wrongf~lly withholding the money, such as 
to start interest running, does not occur until the mistake has been discovered and 
the matter has been brought to his knowledge, either through his own discovery, 
or by demand of the public authorities. (22 Encyc. of Law and Procedure, page 
1506, and cases cited.) 

Your third question is more difficult of solution. It is made so by reason of 
the fact that the doctrine that voluntary payment under a mistake of law defeats 
recovery applies, at least in part, to the public. 

(Vindicator Printing Company vs. State, 68 0. S., 362) I think that it would 
be confusing for me to discuss at this time and in connection with your third 
question the various aspects of the application of that rule to cases of attempted 
recoYery of public funds paid out under mistake of law. There are, of course, 
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numerous instances in which the fact that the payment was made under a mistake 
of law does not defeat recovery hy the public. I shall, theref..re, without pointing 
what those instances are in detail, state my opinion as to the reco\·ery of interest 
in such cases. 

I am not sure that any single hard and fast rule can be laid down as con
'tituting an answer to your third question. I have been able to find but very few 
decisions in any way bearing upon it, and none directly in point. I think, how
ever, that the general principle above referred to, ,that there must be default be
fore interest begins to run, should be applied to this question. In the case of a 
public officer wrongfully withholding or receiving moneys from the public treasury 
it seems that the fact that he did w under a mistake of law does not relieve him 
of the liability to pay interest. This is because, being a public officer. and in a 
sense a trustee, he is presumed to know the law, and to receive or withhold public 
moneys at his peril. 

(Jones vs. Commissioners, 57 0. S., 189.) 
In the case last cited the question of interest was not discussed, but the other 
principle last above referred to was clearly enunciated. "There is a similar principle 
to the effect that all parties who deal with public officers are presumed to know 
the extent of their authority, which is limited by law. Applying this principle, 
it would seem that the default, which would start interest running, occurs when 
the party receiving the money from the public treasury, though under a mistake 
•Jf law, accepts the same; this being on the theory that his mistake of law, even 
though shared by the public officers with whom he deals, is made at his own peril. 
So, it might be argued as the public officer cannot be presumed to have made a 
mistake of law, and as the other party receiving the money cannot be excused 
on the ground that he supposed he was receiving it lawfully, interest ought to 
run from the time the money was withdrawn from the treasury. There are cases 
in which private individuals have been excused from the payment of interest upon 
money recei,·ed and held by them under a mistake of law until the disco\·ery of 
the mistake and demand for replacement. These cases, however are those arising 
out of the administration of trusts. estates created by wills of doubtful construc
tion, etc. In such cases the fact that the party paying the money had himself in 
a sense caused or sanctioned a wrongful withholding of money is relied upon as 
a ground of decision. I doubt whether this doctrine ought to be applied to a case 
in which the public is interested. So to do would be to hold, in effect, that public 
officers have power to bind the public by illegal acts in excess of their authority, 
though in good faith. I do not believe that this is the doctrine in Ohio, and I am 
therefore, constrained to reject the rule applying to private trusts as a guide to 
the solution of the present question. 

In view of the state of the law, as I have fund it, I can only advise you to 
make findings for interest at the legal rate in all cases in which you find that 
money has wrongfully been withheld or paid out of the public treasury under 
alleged mistake of law. In some cases, of course, mistake of law is a defense 
against any action whatever. 

(Vindicator Printing Company vs. State, supra.) 
In such cases, however, in which there may be a recovery of the principal sum 
withdrawn or withheld under a mistake of law, I advise that the finding be for 
interest at the legal rate from the date. of the illegal payment or failure to pay 
over. In this matter, I trust we may be able to secure a settlement of what seems 
to be a doubtful question of law. 

Very truly yours, 
TIMOTHY S. HOGA:-;", 

A ttomey Ge11eral. 
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EXPE~SES-REGISTRATIO~S. ELECTIONS GENERAL, SPECIAL, PRI-
1IARY-PAYME:i'JT BY CITIES AND COUNTIES WITH AXD WITH· 
OUT REGISTRATION CITIES-SALARIES AND C0~:1PENSATIO:i'JS 
OF STATE SUPERVISORS, CLERKS, DEPUTY CLERKS, STE~OG
RAPHERS, ETC., AND OTHER EXPENSES. 

For syllabus to this opinion, reference is made to the conclusion drawn at 
the e11d hereof. 

CoLUMBUS, 0Hro, February 27, 1912. 

Bureau of Inspection aud Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN:-You submit to this department for answer several questions 
relating to the payment of election expenses by the respective political subdivisions 
of the state, under dates of January 24, January 27, February 19, and February 20, 
1912. 

The several questions submitted are as follows: 

"In Hamilton County, the compensation of the deputy supervisors 
of election is apportioned between the county and the city as 3 is to 5 
and the compensation of the clerk of said board as 4 is to 6. 

"In Cuyahoga County, these salaries are paid from the county treas
ury at the rate of $3.00 and $4.00 for the entire unmber of pre
cincts illl the county under Section 4822 and the . balance is paid 

by the city. In both counties, such officials receive the maximum allowed 
by Section 4943. Which method of division, if either, is legal. We are of 
the opinion that neither method is legal, but that the divi~ion should be 
as the products of the whole number of precincts in the county multiplied 
by the rates under Section 4822 are to the products of the number of city 
precincts multiplied by the rates under Section 4942. 

"In each of said counties, there is a considerable sum paid for 
deputy clerks, stenographers and other office help. What is the proper 
method of apportioning such expenses? 

"Should the cost of poll books and tally sheets of g~"ueral elections 
in odd numbered years be charged back to the several subdivisions of 
the county? 

"Should the poll books and tally sheets and other expenses of 
special elections be charged back? 

"What if any, expenses should be charged back for primaries in 
odd-numbered years? 

"Should the salaries of deputy state supervisors of election and 
their clerk and deputy clerks, or any portion thereof, be charged back in 
odd number'ed years? 

"Should the expenses of supplying voting places with chairs, tables 
lights, fuel and other furnishings be paid by the city or by the county; 
i. e., if they have been paid in the first instance by the county, should 
they be charged back to the political subdivision of the counf·y in the 
odd-numbered years? . 

"In counties containing a registration city or cities, what sub
division should be made of the following: 

"General office expenses of the board of deputy state supervisors 
of election. 
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"Compensation of assistant clerks in general office work. 
"Rent of offices of such board." 
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First: The payment of the salaries of the deputy state ~upervisors of elec
tions and of their clerks. 

Section 4822, General Code, provides : 

"Each deputy state supervisor shall receive for his services the 
sum of three dollars for each election precinct in his respective county, 
and the clerk shall receive for his services the sum of four dollars for 
each election precinct in his respective county. The comp~nsation so al
lowed such officers during any year shall be determined by the number of 
precincts in such county at the November election of the next preceding 
year. The compensation paid to each of such deputy state supervisors 
under this section shall in on case be less than one hundred dollars each 
year at;d the compensation paid to the clerk shall in no case be less than 
one hundred and twenty-five dollars each year. Such compensation shall 
be paid quarterly from the general revenue fund of the county upon 
vouchers of the board, made and certified by the chief deputy and the 
clerk thereof. Upon presentation , of any such voucher, the county 
auditor shall issue his warrant upon the county treasurer for the amount 
thereof, and the treasurer shall pay it." 

Section 4942, General Code, provides : 

"In addition to the compensation provided in section forty-eight hun
dred and twenty-two, each deputy state supervisor of elections in counties 
containing cities in which registration is required shall receive for his 
services the sum of five dollars for each electon precinct in such city, and 
the clerk in such counties, in addition to his compensation so provided, 
shall receive for his services the sum of six dollars for each election 
precinct in such cities. The compensation so allowed such officers during 
any year shall be determined by the number of precincts in such city at 
the N' ovember election of the next preceding year. The compensation 
paid to each such deputy state supervisor under this section shall in no 
case be less than one hundred dollars each year and the compensation paid 
to the clerk under this section shall in no case be less tht~u one hundred 
and twenty-five dollars each year. The additional compensation provided 
by this section shall be paid monthly from the city treast•ry on warrants 
drawn by the city auditor upon vouchers signed by the chief deputy 
and clerk of the board." 
Section 4943, General Code, provides a maximum salary as follows : 

"In such counties containing registration cities, thP whole amount 
of annual compensation paid to each deputy state supervisor and clerk 
under the preceding section and under Section forty-eight hundred and 
twenty-two, shall not exceed in any year the following:" 

Here follows various maximum salaries graded according to the population 
of the county. 

Section 4946, General Code, provides: 

"The additional compensation of members of the board of deputy 
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state supervisors and of its clerk in such city hereinbefore specified, the 
lawful compensation of the deputy clerk and his assistants and all regis
trars of electors in such city, the necessary costs of the registers, books 
blanks, forms, stationary and supplies provided by the clerk for the pur
poses herein authorized, including poll books for special elections, and 
the cost of the rent, furnishing and supplies for roow<> hired by the 
board for its offices and as places for registration of electors and the 
holding of elections in such city, shall be paid by such city from its 
general fund. Such expense shall be paid by the treasurer of such 
city upon vouchers of the board, certified by its chief deputy and clerk 
and the warrant of the city auditor. Each such voucher shall specify 
the actual services rendered, the item of supplies furnished and the price 
or rate charged in detail." 

In counties containing no city in which registration is required, the payment 
of the salary of the deJ,Juty state supervisors of elections and of the clerk of the 
board, is governed solely by the provisions of Section 4822, General Code. Each 
deputy supervisor receives three dollars for each election precinct in his county, 
and the clerk receives four dollars for· each precinct in the county, with a min
imum annual salary of one hundred dollars to each deputy and of one hundred and 
twenty-five dollars to the clerk. The amounts due under this section are paid 
quarterly from the general revenue fund of the county. 

In counties containing a registration city, additional compensation is allowed 
each deputy and clerk by Section 4942, General Code, and this additional com
pensation is paid from the city treasury monthly. This additional compensil:ion 
for each deputy supervisor is five dollars for each election precinct in such regis
tration city, and for each clerk is six dollars for each election precinct in such city. 
This section also provides a minimum salary of one hundred dollars to each 
deputy supervisor and one hundred and twenty-five dollars to the clerk, and this 
amount is in addition to the amount allowed by Section 4822, General Code. In 
other words, the minimum amounts allowed by either Section 4822 or by Section 
4942, is not affected by the amount such deputy supervisor or clerk may recei\·e 
by virtue of the other section. 

The' maximum salary provided by Section 4943, General Code, is to be de
termined by the salary received by virtue of both sections, to-wit, Sections 4822 
and 4942, General Code. Until the maximum salary is exceeded by the compen
sations provided for in said Sections 4822 and 4942, there can be no question as 
to what part of the respective salaries must be paid by the county and what part by 
the city. Until the maximum salary is exceeded each deputy supervisor receives 
three dollars per precinct in the county from the county, and in addition thereto 
the sum of five dollars per precinct in the city from the city. The clerk receives 
four dollars per precinct for each precinct in the county from the county and also 
six dollars per precinct in the city, from the city. 

The statute makes no provision as to the division of these respective salaries 
when the compensation allowed by the foregoing sections exceeds the maximum 
salary allowed by Section 4943, General Code. In the absence of such provision 
a rule of division should be ascertained that would divide the expense equitably 
in all cases, and which would not under any conditions, compel one subdivision 
to pay more than its just proportion of the maximum salary. 

The amount allowed for each precinct in the county is different than the 
amount allowed for each precinct in the city. And in every county in the state 
the number of precincts in the county is greater than the number of percincts in 
the city contained therein, and such precincts are in different proportions in the 
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different counties. Therefore, any rule of division based solely upon the amounts 
allowed per precinct, to-wit, as 3 is to 5, or as 4 is to 6, would not divide the 
expense proportionately in all counties affected. Xor would a rule based solely 
upon the number of precincts be an equitable di\·ision. 

The inequalities of a rule, if it has any, will be shown in extreme cases. 
For example, applying the rule used in Hamilton County. The maximum salary 
of the deputy supervisor is $1,800.00 and under their rule the county would pay 
$675.00 and the city $1,125.00, regardless of the number of precincts. Suppose 
the county has 500 precincts and the city has 300 precincts. If there was no limit 
to the salary the county would pay $1,500.00 and the city $1,500.00. In other words 
each would pay in such case one-half of the salary. But under the Hamilton 
County rule, the city pays more than half. By reason of the limit in salary, the 
amount payable by the city is reduced only $375.00 and the amount payable by the 
county is reduced $825.00. Applying the Cuyahoga County rule, the county pays 
$1,500.00 and the city only $300.00. The county saves, by reason of the limit only 
$300.00 and the city saves $1,200.00. The application of the rl'les of division used 
in Hamilton and Cuyahoga Counties to any number of precincts will produce the 
same inequitable results. 

In the example taken, the county and city would each pay one-half of the 
salary of each deputy supervisor if there was no limit, and in my opinion, in such 
case, each subdivision should pay a like proportion of the salary when there is a 
limit placed upon the salary. In other words, each political subdivision should 
pay the same pro rata share of the salaries when there is a limit, that they would 
pay if there was no limit to the salary that could be drawn. The rule which 
you state will produce such result and will be equitable in all cases. 

The share of the county is $3.00 upon each precinct in the county and the 
share of the city is $5.00 for each precinct in the city. The division of the salary 
should be in proportion to the respective products thus ascertained. That is the 
rule of division before the maximum salary is exceeded and it should be the rule 
after the maximum is reached, or exceeded. 

The salaries of each deputy state supervisor oi elections and oi the clerk 
should be borne by the county and city in the ratio of the product of the whole 
number of precincts in the county multiplied by the rates per precinct provided in 
Section 4822, and the product of the whole number of precincts in the registra
tion city multiplied by the rates per precinct provided in Section 4942 of the 
General Code. The first should be paid by the county and the latter by the city. 

Another statute must be taken into consideration. 
Section 4990, General Code, provides: 

"For their services in conducting primary elections, members of 
boards of deputy state supervisors shall each receive for his services 
the sum of two dollars for each election precinct in his respective county, 
and the clerk shall receive for his services the sum of three dollars for 
each election precinct in his county, and judges and clerks of election 
shall receive the same compensation as is provided by law for such of
ficers at general elections." 

Section 4991, General Code, provides: 

"All expenses of primary elections, including cost of supplies for 
election precincts and compensation of the members and clerks of boards 
of deputy state supervisors, and judges and clerks of election, shall be 
paid in the manner now provided by law for the payment of similar ex-
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penses for general elections, and the county commiSSIOners, township 
trustees, or council of municipal corporations or other taxing bodies duly 
authorized, shall make the necessary levies to meet them." 

In limiting the salary of each deputy supervisor and derk, Section 4943, 
General Code, makes such limit apply specifically to the compensation to be paid 
by virtues of Section 4822 and 4942, supra. The compensation allowed by Section 
4990, General Code is not limited, nor does the limitation contained in Section 
4943 oreach such compensation. The amount to be paid undP.r Section 4990 for 
primaries is in addition to that provided by Sections 4822 and 4942, General Code, 
and it is in addition to the maximum salary allowed by Section 4943. 

There is no specific provision of statute stating how the compensation pro
vided by Section 4990 for holding primary elections shall be paid. 

Section 4991, General Code, provides that "such compensation of the mem
bers and clerks of board of deputy state supervisors-shall be paid in manner 
now provided by law for payment of similar expenses, for general elections. 

The only provisions for payment of compensation of deputy supervisors 
and their clerks at general elections is found in Sections 4822 and 4942, General 
Code, supra. In counties having no registration city all the compensation for such 
officers is paid by the county. Then, by virtue of the provisions of Section 4991, 
General Code, the additional compensation allowed by Section 4990 for primaries in 
such counties should be paid by the county. 

In counties having a registration city the compensation of such officers is paid 
partly by the county, and partly by the registration city. The rate per precinct is 
not the same, one is $3.00 per precinct in the county and the other is $5.00 per 
precinct in the city for the salary of the deputy supervisor. The extra compen
sation allowed in registration cities is allowed on account of the extra work 
caused by the registration of voters. In holding primaries in a registration city 
there is also extra work on account of registering new voters, and transferring and 
registering removals. Such extra work however is not as great as it is for general 
registrations, and for general elections. It would be only epuitable and just that the 
city should pay for such extra work. But the statute does not provide how this extra 
compensation shall be divided. The statute provides that such compensation shall 
be paid in the same manner as the salary for general elections. The same rule of 
division must apply as was found above. 

In counties containing registration cities the compensation allowed each 
deputy state supervisor of elections and the clerk of the board, for holding pri
maries, shall be paid by the county and city in the same ratio as the compensation 
allowed to such officers by Section 4822 and 4942, General Code. 

In one of your other questions you ask what, if any, portion of the salaries 
of these officers shall be charged back to the various political subdivisions. 

The authority of the county auditor to charge elections expenses back to the 
various political subdivision after it has been paid by the county, is found in 
Sections 5052 and 5053, General Code. These sections are hereafter quoted and 
constructed in answering some of your other questions. 

They do not, however, apply to the salaries paid members or clerk of the 
board of deputy state supervisors of elections. There compensation is governed 
by Section 4822, 4942, and 4990, General Code, which have been construed. None 
of the amount payable by the county for such salaries can be charged back to the 
various subdivisions. 

The part payable under Section 4822 is paid by the county and the part pay
able under Section 4943 is paid by the city, and the part payable by virtue of Section 
4990 is payable by the county and city in the proportion as heretofore set forth. 

Your second inquiry is: 
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"In each of said counties there is a considerable sum paid for 
d::puty clerks, stenographers and other office help. \Vhat is the proper 
method of apportioning such expenses?" 

Section 4794, General Code, provides: 

"Biennially, within five days after such appointment> are made, the 
deputy state supervisors and inspectors shall meet and organize by 
selecting one of their number as chief deputy, who shall preside at 
all meetings, and two resident electors of the county, other than members 
of the board, as clerk and deputy clerk, respecti,·ely, all of which officers 
shall continue in office fo• two years." 

Section 4799, General Code, provides: 

"The deputy clerk of the board of deputy state superdsors and 
inspectors shall perform such duties and receive such compensation, not 
exceeding one hundred and fifty dollars each month, as shall be de
termined by the board. 

"These last two sections apply only to counties containing an 
annual registration city, or two or more registration cities." 

Section 4877, General Code, provides: 

"\Vhen necessary, the board may employ a deputy clerk and one 
or more clerks as temporary assistants of the clerk at a salary or not to 
exceed the rate of one hundred dollars per month each and precsribe their 
duties. The period for which they are so employed must always be fixed 
in the order authorizing their employment, but they may be discharged 
sooner at the pleasure of the board. Such deputy clerk and assistants 
shall take the same oath for the faithful performance of their duties as 
required of the clerk of the boards." 
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The foregoing section applied only to counties contam111g a registration city. 
Section 481 I, General Code, provides for the election of a clerk, as follows: 

"\.Yithin fifteen days after such appointments in E'.ach year, the 
deputy state supervisors shall meet in the office of the county commis
sioners and organize by selecting one of their number as chief deputy, 
who shall preside at all meetings, and a resident elector of such county. 
other than a member of the hoard, as clerk, both which officers shall 
continue in office for one year." 

This section applies to all counties, except those containing cthes in which 
annual registration is required, or which contain two or more registration cthes. 

There is no provision of statute authorizing the appointment of a deputy 
clerk by a board of elections in counties which do not contain a registration city. 
The payment of such compensation is governed by Section 4946, General Code, 
which provides: 

"The additional compensation of members of the board of deputy 
state supervisors and of its clerk in such city hereinbefore specified, tlzc 
lawful compeusatioa of tlze deputy clerk aud his assistauts and all regis-
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trars of elc .. :tors in such city, the necessary cost of the registers, boob, 
blanks, forms, stationary and supplies provided by the board for tl1e 
purposes herein authorized, including poll books for special electi .. ms, 
and the cost of the rent, furnishing and supplies for rooms hired by the 
board for its offices and as places for registration of electors and the 
holding of elections in such city, slzall be paid by suclz city from its 
general fund. Such expense shall be paid by the treasurer of wch city 
upon vouchers of the board, certified by its chief deputy and clerk and 
the warrant of the city auditor. Each such voucher shall specify the 
actual services rendered, the items of supplies furnished and the price 
or rates charged in detail." 

Section 4945, General Code, provides: 

''For Xovember elections held in even numbered years, the county 
in which such city is located shall pay the general expenses of such 
election other than the expenses of registration. Such allowance and 
order of the board for such expenses and compensation to such judges 
and clerks of elections shall be certified by the chief deputy and clerk 
to the auditor of such county, who shall issue his warrants upon the 
treasury for the amounts so certified." 

The provision of Section 4945, General Code, is a general prOVISIOn that the 
county shall pay the expenses of the Noveri-Jber election in even-numbered years. 
It excepts therefrom the cost of registration . The provision of Section 4946 is 
specific and is not controlled by Section 4945. As seen, deputy clerks and as
sistants are only authorized in counties which contain a registration city. These 
are principally required on account of the additional work to be done in such 
cities by reason of registration. Section 4945, excepts the expense of registration, 
from the expenses which are to be paid by the county. 

The compensation of deputy clerks, stenographers and other office help in 
the offices of the board of deputy state supervisors of elections in counties con
tainnig a registration city should be paid by such city from its general fund. 

In your sixth inquiry you ask what part of this compensation should be 
charged back to the various political subdivisions. It is paid by the city in the first 
instance and there would be no need of the county auditor charging the same back. 

Your third and fourth inquiries will be considered together. They are as 
follows: 

"Third: Should the cost of poll books and tally sheets of general 
elections in odd-numbered years be charged back to the several sub
divisions of the county? 

"Fourth: Should the poll books and tally sheets and other expenses 
of special elections be charged back?" 

Section 5048, General Code, provides: 

"The board of deputy state supervisors of each county shall furnish 
at the expense of the county and at least five clays before the day of 
election, the necessary poll books and tally sheets required in each voting 
precinct in the county for presidential, congressional, state, county, town
ship, municipal or other elections." 
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Stction 5052, General Code, provides : 

HAll expenses of printing and distributing ballots, cards of explana
tion til officers of the election and voters, blanks and other proper and 
necessaty expenses of any general or special election, including compensa
tion of vrecinct election officers, shall be paid from the county treasury, 
as other county expenses." 

Section 5053, General Code, provides : 

'·In l'\ovember elections held in odd numbered years, such compen
sation and expenses shall be a charge against the township, city, village 
or political subdivision in which such election was held, and the amount 
so paid by the county shall be retained by the county auditor from funds 
due such township, city, village or political subdivision, at the time of 
making the semi-annual distributon of taxes. The amount of such ex
penses shall be ascertained and apportioned by the deputy state super
visors to the several political divisions and certified to the county auditor. 
In municipalities situated in two or more counties, the proportion of ex
pense charged to each of such counties shall be ascertained and appor
tioned by the clerk or auditor of the municipality and certified by him 
to the several county auditors." 

Section 4946, General Code, supra contains this provision: 

H* * * * * the necessary cost of the registers, books, blanks, forms, 
stationery and supplies provided by the board for the purposes herein 
authorized, includii1g poll books for special elections, * * * shall be paid 
by such city, from its general fund." 
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The clause "for purposes herein authorized," refers to the purpos<'s of regis
tration. The above provision of Section 4946 does not cover the expense of poll 
books and tally sheets except for poll books for special elections in such registra
tion city, which are to be paid by such city. 

The provision now found in Section 5048, General Code, was contained in 
Section 1252, Revised Statutes under the chapter entitled "Clerk of Common 
Pleas Court." The other sections were found under the title pertaining to election~. 

Section 5048, General Code, specifically provides that the poll books and tally 
sheets for all elections shall be furnished at the expense of the county. Section 
5052, General Code, does not specifically mention poll books and tally sheets, and 
the question arises as to whether the expense of furnishing poll books and tally 
sheets is included in the words "other proper and necessary expenses of any 
general or special election ;""and also is it included in the words "such compensa
tion and expenses," found in Section 5053, General Code. 

The provisions now found in Sections 5052, 5053 and 5954, General Code, 
were all contained in one section in the Revised Statutes, known as 2966-27. The 
provision of Section 5048 as to furnishing ballot hooks and tally sheets was under 
an entirely different title and was not placed in the present chapter with Sections 
5052 and 5053 until the passage of the General Code. 

It will be observed that Section 5048 says that the poll books and tally sheets 
be furnished "at the expense of the county;" while in Section 5052 it is pro
vided that the expense therein provided "shall be paid from the county treasury." 
The fact that Section 5048 was formerly under a different chapter, in addition to 
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this diffenince in language, leads me to believe that Section 5053 does ne>t cover 
poll books and tally sheets. The words used in Section 5052, General Code, are 
not inconsistent with the provisions of Section 5053, that such expensCl shall be 
charged back to the political subdivisions. Being paid out of the county treasury 
and being furnished at the expense of the county, are two different things. The 
provision of Section 5048 that they shall be furnished at the expense of the county 
is inconsistent with the provision of Section 5053 that they shall be charged back 
to the respective subdivisions and thereby furnished at their expense. 

It is my conclusion therefore that the cost of poll books and tally sheets for 
all elections, except special elections in registration cities, shoulc be paid by the 
county and should not be charged back to any political subdivision. 

Poll books for special elections in registration cities shall be paid by such 
city from its general fund by virtue of Section 4946, General Code. That is, for 
special elections within such city. 

The statute does not provide that the expense of special elections shall be 
charged back to the political subdivision in which such election is held. Section 
5052 provides that the expenses for a special election therein specified shall be 
paid from the county treasury. Section 5053 then provides that in November 
elections in odd numbered years such expense shall be charged back. Nothing is 
said about the expense of a special election being charged back. Nor do I find 
any other provision governing the same. In the absence of statutory authority 
the county auditor cannot charge back such expense. It would be no more than 
right that the political subdivision in which a special election is held should pay 
the expense of such election. The statutes, however, do not so provide. 

It is my conclusion, therefore, that the expense of a special election cannot 
be charged back to the political division in :which such election was held. 

In registration cities another section is to be considered. 

Section ~944, General Code, as amended in 101 Ohio Laws page 344, provides: 

"The registrars of each election precinct in such cities shall be 
allowed and paid for their services as registrars four dollars per day 
and no more for not more than six clays at any one election. In regis
tration city having a population of three hundred thousand or more by the 
last preceding federal census, the judges of election, including the regis
trars as judges and the clerks of election, shall each be allowed and paid 
ten dollars for each general election and five dollars for each special 
election, at which they serve and no more, eitheJl from the city or county. 
In all other registration cities, the judges of election, including the regis
trars as judges and clerks of election, shall each be allowed and paid 
five dollars for each election at which they serve and no more either 
from the city or county. No registrar, judge or clerk !'hall be entitled 
to the compensation so fixed except upon the allowance and order of the 
board of c;Jeputy state supervisors made at a joint "session, certifying that 
each has fully performed his duty according to law as such, and stating 
the number of days' service actually performed by each. Such allow
ance and order shall be certified by the chief deputy and clerk of the 
board to the city or cou11ty auditor." 

The foregoing section fixes the compensation of registrars and of precinct 
judges and clerks in registration cities, and how such compensation shall be paid. 
It does not specify what part shall be paid directly from the county and what part 
directly from the city. 

Your fifth inquiry is: 
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"What, if any expenses should be charged back for primaries m 
odd numbered years?" 
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In odd numbered years are held the elections and primaries of municipalities 
and townships. 

Section 4991, General Code, governs the payment of expenses at primaries 
and will be requoted here. 

It provides: 

"All expenses of primary elections, including cost of supplies for 
election precincts and compensation of the members and clerks of boards 
of deputy state supervisors, and judges and clerks of election, shall be 
paid in the manner now provided by law for the payment of similar 
expenses for general elections, and the county commissioners, township 
trustees or council of municipal corporations or other taxing bodies duly 
authorized, shall make the necessary levies to meet them." 

The expenses of primaries are paid in the same manner as expenses for 
general elections. Although not specifically asked, this brings up the question as 
to what part of the expense of general elections shall be charged back in odd 
numbered years. 

This is governed by Sections 5052 and 5053, General Code, supra. 

We have seen that no part of the salary of the deputy supervisors and the 
clerk of the board is to be charged back. It is also held above that the cost of 
poll books and tally sheets is borne by the county, except for special elections in 
registration cities, and is not charged back in any instance. 

By virtue of Sections 5052 and 5053, General Code, all expense of printing and 
distributing ballots, cards of explanation to officers of the election and voters 
and other proper and necessary expenses of general elections, which includes pri
maries, is paid from the county treasury, and such expense for the November 
election and primary election in odd numbered years is charged back to the po
litical division in which such election or primary is held. 

This question also brings up the payment of the compensation of the precinct 
election officers and registrars. 

Section 4946, General Code, supra, contains this provision: 

"* * * that the lawful compensation of all registrars in such city 
* * * shall be paid by such city from its general fund." 

By virtue of this provision and of the provisions of Section 4991, General 
Code, the compensation of registrars in registration cities, for all elections, general, 
primary, or special, is paid by such city directly from its general fund. 

Section 4944, General Code, has heretofore been referred to, and found that 
it fixes the compensation of the registrars and precinct officers, but does not provide 
how they shall be paid. 

Section 4945, General Code, provides: 

"For November elections held in even numbered years, the county 
in which such city is located shall pay the general expenses of such 
election other than the expenses of registration. * * * * *" 
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Construing these sections: In even numbered years the compensation of 
judges and clerks of election for general and primary elections is paid by the 
county directly from its treasury. 

Payment of compensation of precinct election officers for elections held in 
odd numbered years is governed by Sections 5052 and 5053, General Code, supra. 

Section 5052, General Code, provides : 

"* * * and other proper and necessary expenses of any general or 
special election, including compensation of precinct election officers, shall 
be paid from the county treasury, as other county expenses." 

Then Section 5053, General Code, provides that : 

"In November elections held in odd numbered years. ~uch compen
sation and expenses shall be a charge against the township, city, village 
or .political division in which such election was held." 

Then follows the provision to charge back such expenses to such political 
divisions. 

By virtue of these provisions, in odd- numbered years, the compensation of 
the precinct judges and clerks of election, including the registrars as judges, for 
the November and primary elections is paid from the county treasury, and charged 
back to the political division in which such general election or primary was held. 

Your sixth inquiry is as follows: 

"Should the salaries of deputy state supervisors of election and 
their clerk and deputy clerks, or any portion thereof, be charged back 
in odd numbered years." 

All of the foregoing inquiry has been answered 111 reply to your first and 
second inquiries. 

In your seventh inquiry you ask: 

"Should the expenses of supplying voting places with chairs, 
tables, lights, fuel and other furnishings be paid by the city or by the 
county: i. e., if they have been paid in the first instance by the county, 
should they be charged back to the political subdivisions of the county 
in odd numbered years?" 

Section 4844, General Code, provides: 

"Elections shal_l be held for each township precinct at such place 
within the township as the trustees thereof shall determine to be most 
convenient of access for the voters of the precinct. Elections shall be 
held for each municipal or ward precinct at such place as the council of 
the corporation shall designate. In registration cities, the deputy state 
supervisors shall designate the places of holding elections in each pre
cinct." 
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Section 4821, General Code, provides: 

"All proper and necessary expenses of the board of deputy state 
supervisors shall be paid from ·the county treasury as other county 
expenses, and the county commissioners shall make the necessary levy 
to provide therefor. In counties containing annual general registration 
cities, such expenses shall include expenses duly authorized and incurred 
in the investigation and prosecution of offenses against laws relating to 
the registration of electors, the right of suffrage and the conduct of 
elections." 

Section 4819, General Code, provides: 

"The deputy state supervisors for each county shall advertise and 
let the printing of ballots, cards of instruction and other required books 
and papers to be printed by the county; receive the ballots from the 
printer, and cause same to be securely sealed up in their presence in pack
ages, one for each precinct, containing the designated number of ballots 
for each precinct, and make the necessary endorsements thereon as 
provided by law; provide for the delivery of ballots, poll books and 
other required books and papers at the polling places in the several 
precincts; cause the polling places to be suitably provided with booths, 
guard rails and other supplies, as provided by law, and p1·ovide for the 
care and custody of them during the intervals between elections; receive 
the returns of elections, canvas them, make abstracts thereof, and trans
mit such abstracts to the proper officers at the times and in the manner 
provided by law, and issue certificates to persons entitled to them." 
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Section 5044, General Code, authorizes the board of deputy state supervisors 
to furnish voting places with shelves and booths for the marking of ballots. 

Section 4874, General Code, authorizes the board to furnish suitable booths 
for voting places and to furnish the ·same in registration cities. 

Section 4946, General Code, supra, contains this provision: 

"* * * the necessary cost of the registers, books, blanks, forms, 
stationery and supplies provided by the board for the purposes herein 
authorized, * * * and the cost of the rent, furnishing and supplies for 
rooms hired by the board for its offices and as places of registration of 
electors and the holding of elections in such city, shall be paid by such 
city from its general fund." 

In registration cities the expense of supplying voting places with chairs, 
tables, lights, fuel and other furnishings is paid by the city by virtue of the above 
provision. 

In other places such expenses are paid out of the county treasury, if furnished 
by the board of elections, by virtue of Section 4821, supra. 

We have seen that by Section 4945, General Code, the general expenses of the 
November elections held in even numbered years is paid by the county, and by Section 
5053, that the general expense as set forth in Section 5052, for the November 
election in odd numbered years is charged back to the various political subdivisions. 

It will then be necessary to lay down a rule as to what is an expense of a par
ticular election. It seems to me that the proper rule for charging back expenses, 
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where there is no specific proYision for their payment is that the expense for sup
plies which are consumed at a particular election would be considered an expense of 
that election and should be charged back in a proper case, and that the expense 
for supplies which are used for several elections should not be charged back but 
should be paid by the county when the same is to be used in precincts outside of 
registration cities and in counties not having a registration city, and by the city in 
registration cities. 

Tables, chairs, and furnishings of a like nature should be paid by the county 
and not be charged back, while such supplies as coal for heat and oil for light 
should be charged back in odd numbered years. 

"Eighth: Payment of general office expenses of board of elections 
in registration city." 

'"Ninth: Payment of assistant clerks in registrati0•1 city." 
"Tenth: Payment of rent of offices of board of elections in regis

tration city." 

Each of the foregoing inquiries is governed by Section 4946 General Code 
and the provision quoted from said section in replying to your seventh inquiry 
governs. 

The general office expenses of the board of deputy state supervisors of elec
tions in registration cities must be borne by the city. 

The payment of the assistant clerks to the board in registration cities must 
be paid by such city. 

These have been covered in a general way in other parts of this opinion and 
do not need further comment. 

Section 4946, General Code, specifically provides that "the cost of the rent, 
furnishing and supplies for rooms hired by the board for its offices * * * shall 
be paid by such city from its general fund". 

In registration cities the rent of the offices of the board of deputy state 
supervisors of elections, and the cost of furnishing the same, is paid by the city. 

The foregoing, I believe, covers all the questions asked. It might be well, 
however, to give a summary of the conclusions herein reached. 

The salaries of the deputy state supervisors of elections and of their clerk, 
allowed by Section 4822, General Code, should be paid by the county. 

The additional compensation allowed them by Section 4942, General Code, 
in counties having a registration city, should be paid by such registration city. 

·where the maximum salary provided by Section 4943, General Code, is 
reached by the amounts allowed by Sections 4822 and 4942, General Code, such 
maximum salary shall be paid by the county and city respectively in proportion of 
the products secured by multiplying the number of precincts in the county by the 
rates provided in Section 4822, and the product secured by multiplying the number 
of precincts in the city by the rates provided in Section 4942, General Code. 

In counties having no registration city the compensation of the deputy state 
supervisors of election and the clerk of the board, allowed by Section 4990, General 
Code for holding primary elections shall be paid by the county. 

In counties having a registration city such compensation shall be paid by the 
county and city in the same proportion as the compensation allowed by Sections 
4822 and 4942, General Code. 

The compensation allowed by Section 4990, General Code, is in addition to the 
maximum salary allowed by Section 4943, General Code. 

The compensation of the deputy clerk, stenographer, and other office help of 
the board of deputy state supervisors of elections in counties containing a regis
tration city, shall be paid by such registration city. 
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Poll books and tally sheets at all elections, except special elections held in 
a registration city, shall be furnished at the expense of the county, and cannot 
be charged back to any political subdivision. 

Poll books and tally sheets for special elections in a registration city shall 
be paid by such city. 

The expense of printing and distributing ballots, cards of explanation to 
officers of the election and voters, and blanks for general, primary and special 
elections shall be paid from the county treasury, and in odd numbered years, such 
expense for the l'\ovember and primary elections shall be charged back to the 
political subdivision in which such election is held. The expense for special elec
tions cannot be charged back. 

In counties having no registration city, and in precincts outside of registra
tion city in counties having a registration city, the expense of supplying chairs, 
tables, etc., provided by the board of elections, shall be paid by the county, and 
cannot be charged back. The expense for light, fuel and such supplies as are 
consumed at a particular election is to be charged back to the political division in 
which such election was held in odd numbered years, except for special elections. 

In counties containing a registration city, the general office expense, the com
pensation of assistant clerk, and the cost of the rent and furnishing of rooms for 
the office of the board of deputy state supervisors of elections shall be paid by the 
city. 

The compensation of the judges and clerks of election in the precincts, in
cluding the registrars as judges, shall be paid from the county treasury for all 
elections. For the November and primary elections held in the odd numbered 
years such compensation is to be charged back to the various political divisions in 
which such elections were held. 
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Respectfully, 
TIMOTHY S. HoGAN, 

Attoruey General. 

CITY PAYS COST OF ELECTION BOOTHS JN REGISTRATI001 CITIES
COU~TY NOT LIABLE. 

The cost of election booths ill a registration city 1s payable by the city and 
no part thereof is chargeable to the county 

CoLUMnus, Omo, March 13, 1912 

Bureau of Inspection a11d Super·vision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under date of June 24, 1911, you ask an opinion of this de
partment upon the following: 

"The City of Youngstown is contemplating the purchase of a number 
of election booths and the auditor of the said city claims that the county 
should pay a portion of the cost of the same, probably about one-third. 
Please advise us whether or not, in your opinion, any part of the cost 
of said booths may be paid from the county treasury and if so, upon 
whose allowance." 

The election booths herein referred to are the booths to be used as voting 
houses. The city of Youngstown has a population, according to the last federal 
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census, of 79,066, and is therefore a city in which general registration 1s held 
quadrennially. 

The provisions governing the conduct of registrations and the holding of 
elections in registration cities are found in Sections 4S70, et seq., General Code. 

Section 4874, General Code, provides for the purchase of election booths as 
follows: 

"The board of deputy state supervisors shall appoint all registrars 
of electors, judges and clerks of election, and other clerks, officers, and 
agents herein provided for, and designated the ward and precinct in 
which each shall serve. It shall appoint the places of registration of 
electors and holding of elections in each ward or precinct, provide suit
able booths or hire suitable rooms for such purpose, and for its offices, 
at such rents as it deems just, and provide the necessary and proper 
furniture and supplies for such rooms. It shall provide for the purchase, 
preservation and repair of booths and ballot boxes necessary for use at 
elections in such city, of books, blanks and forms necessary for the regis
trations and elections herein designated and for duly issuing all notices, 
advertisements or publications required by law." 

The following statutes provide for the payment of the expenses of elections: 
Section 4821, General Coue, provides: 

"All proper and necessary expenses of the board of deputy state 
supervisors shall be paid from the county treasury as other county ex
penses, and the county commissioners shall make the necessary levy to 
provide therefor. In counties containing annual general registration 
cities, such expenses shall include expenses duly authorized and in
curred in the investigation and prosecution of offenses against laws relat
ing to the r~gistration of electors, the right of suffrage and the conduct 
of elections." 

Section 4945, General Code, provides : 

"For November elections held in even numbered years, the county 
in which such city is located shall pay the general expenses of such 
election other than the expenses of registration. Such allowance and 
order of the board for such expenses and compensation to such judges 
and clerks of elections shall be certified by the chief deputy and 
clerk to the auditor of such county, who shall issue his warrants 
upon the county treasury for the amounts so certified." 

Section 4946, General Code, provides: 

"The additional compensation of members of the board of deputy 
state supervisors and of its clerk in such city hereinbefore specified, 
the lawful compensation of the deputy clerk and his assistants and all 
registrars of electors in such city, the necessary cost of the registers, 
books, blanks, forms, stationery and supplies provided by the board for 
the purposes herein authorized, including poll books for special elections, 
and the cost of the reut, furnishing and supplies for rooms hired by the 
board for its offices and as places for registration of electors and the 
holding of elections il~ s11ch city, shall be paid b)' such cit}' from its gw-
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era/ fund. Such expense shall be paid by the treasurer of such city upon 
Youchers of the board, certified by its chief deputy and clerk and the 
warrant of the city auditor. Each such voucher shall specify the actual 
services rendered, the items of supplies furnished and the price or rates 
charged in detail." 
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Section 4821, supra, goyerns in counties having no registration city and does 
not apply to the present question. Section 4945 and 4946 have reference to counties 
in which a registration city is located. 

The latter sections provide, without doubt, that all expenses of registration, 
including the renting and furnishing of rooms or election booths for such registra
tion, shall be paid from the city treasury. The only expenses to be paid by the 
county ·is th~ general expenses for the :::\ovember election held in even numbered 
years. 

The clause in Section 4946, "and the holding of elections in such city," means 
all elections, and is not limited to municipal elections, or to elections held in odd 
numbered years. If such limitation had been intended the Legislature could have 
easily so provided. 

A registration city is required to pay "the cost of the rent, furnishing and 
supplies" for rooms used for places of registrations and elections in such city. 
There is no obligation upon the county for such expense. The board of elections 
may furnish these rooms by renting or by purchasing the same. The election 
booths are used for registration and for municipal elections to a far greater ex
tent than for county or state elections. 

This construction of the statutes in question was made in the recently re
ported case of Conrad vs. Davis, 14 cir. Ct., X. S., 475 (Ohio Law Rep., :\iarch 
4. 1912), in which it is held: 

"A county is not liable for the cost of election booths constructed 
for use within a municipality located in that county." 

This decision seems to hold that the county is not liable for cost of election 
booths for use in any municipality, but the opinion of the court shows that the 
question arose in a registration city, and the holding is in fact that the county 
is not liable for the cost of election booths for use in a registration city. 

No part of the cost of the purchasing of election booths in which to hold 
registration of electors and to hold elections in a registration city is payable by 
the county. Such cost shall be paid by the registration city. 

Respectfully, 
TrMoTHY S. HoGAN, 

Ati-Jmey General. 
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241. 

PUBL!CATIO.\' OF ~OTICES OF CONTRACTS BY ~IUXICIP.\L CORPOR
ATIONS-DIRECTORS OF PUBLIC SERVICE A:-:D PUBLIC SAFETY 
-ONE NEWSPAPER. 

The special provisions of Section 4328, General Code, are excepted from the 
general provisions of Section 4229, General Code, and therefore, contracts entered 
into by the director of public service and also (by virtue of Section 4371,) con
tracts entered into by the director of public safety are gover11ed by provision of 
Section 4328, General Code, and should be published only in one newspaper. 

CoLUMBus, OHio, April 6, 1912. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under date of :tdarch 27, 1912, you ask an opinion upon the 
following: 

"Should publication of notice to contractors in cities soliciting bids 
for contracts involving an expenditure of more than $500.00 be made in 
two newspapers of opposite politics, or is such publication limited to one 
newspaper (see Section 4328 and Section 4229, General Code)?" 

Section 4328, General Code, provides : 

"The director of public service may make any contract or purchase 
supplies or material or provide labor for any work under the supervis
ion of that department not involving more than five hundred dollars. 
VVhen an expenditure within the department, other than the compensa
tion of persons employed therein exceeds five hundred dollars, such 
expenditure shall first be authorized and directed by ordinance of 
council. VVhen so authorized and directed, the director of public service 
shall make a written contract with the lowest and best bidder after 
advertisement for not less than two nor more than four consecutive 
weeks in a newspaper of general circulation within the city." 

Section 4371, General Code, provides: 

"The director of public safety may make all contracts and ex
penditures of money for acquiring lands for the erection or repairing 
of station houses, police stations, fire department buildings, fire cisterns, 
and plugs, that may be required, and for the purchase of engines, ap
paratus, and all other supplies necessary for the police and fire depart
ments, and for other undertakings and departments under his supervision, 
but no obligation involving an expenditure of more than five hundred 
dollars shall be created unless first authorized and directed by ordinance 
of council. In making, altering, or modifying such contracts, the director 
of public safety shall be governed by the provisio11s of the preceding 
chapter relating to public contracts, except that all bids shall be filed 
with and opened by him. He shall make no sale or disposition of any 
property belonging to the city without first being authorized by resolu
tion or ordinance of council." 
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Section 4229, General Code, provides: 

"Except as otherwise pro·;:ided in this title, in all municipal corpora
tions the statements, ordinances, resolutions, orders, proclamations, 
notices and reports required by this title, or the ordinances of a muni
cipality to be published, shall be published in two uewspapers of opposite 
politics of ge11eral circulation therein, if there are such in the munici
pality, and for the following times: The statement of receipts and 
disbursements required shall be published once; the ordinances and reso
lutions once a week for two consecutive weeks; proclamations of elec
tions once a week for two consecutive weeks; notices of contracts and of 
sale of bonds OIICP n week for four consecutive weeks; all other matters 
shall be published once. " 
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The preceding chapter, referred to by Section 4371, supra, is the chapter in 
which is found Section 4328, General Code. The provisions of Section 4328, Gen
eral Code, as to advertisements for bids apply to contracts entered into by the 
director of public safety. 

Section 4328, General Code, requires advertisement for contracts "in a news
paper," while Section 4229, General Code, provides that "notices of contracts" 
shall be published "in two newspapers of opposite politics, of general circulation 
therein. if there are such in the municipality." 

However, Section 4229 contains the proviso "Except as otherwise provided 
in this title." 

Section 4328, General Code, authorizes publication in "a newspaper" but 
does not otherwise fix the number of papers in w.hich such notice shall be published. 

In case of Cincinnati vs. Davis, 58 Ohio St., 225, 1Iinshall, J., says at pages 
237 and 238: 

"* * * * The statute does not limit the number of papers in which 
the advertisement shall be made. It simply is that, in each instance", the 
advertisement shall be in 'some newspaper.' But this is not saying that 
it shall not be in more than one. The board seems to be given a 
discretion in this matter; and when there is nothing to show an abuse 
of its discretion, exception cannot be taken to the amount paid for ad
vertising the various steps in the proceedings as required by law." 

While the Supreme Court holds that a provision for publication in "some 
newspaper" does not limit the number to one newspaper, I am, of the opinion 
that the provision of Section 4328, General Code, that such notice shall be pub
lished in "a newspaper" means publication in one and only one newspaper. If 
the holding were otherwise there would be no limit whatever to the number of news
papers in which such publication could be made, except the limit of the number 
of qualified papers. 

The proposition as to which section controls where there is a special and 
general statute upon the same subject, is considered in reference to statutes re
quiring publication by county officials in case of Schloenbach vs. State, 53 Ohio St., 
345. 

On page 346 the court says: 

"f.' * ') * The duty of the commissioners in regard to the publishing 
of their report is governed wholly by Section 917 of the Revised Statutes, 
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and that section does not afford authority for either ordering such re
port published in a German newspaper, or paying for the same. See Cin
cinnati vs. Brickett, 26 Ohio St., 49." 

Section 917, Rev. Stat., (now Section 2511, General Code), therein referred 
to, was a special statute which required publication in two newspapers, while a 
general statute, (now Section 6253, General Code) authorized an additional publi
cation in a German newspaper. The court held that the special statute controlled. 

The present question, however, can be distinguished from that in 53 Ohio 
St., 345. The general statute in that case did not refer to the publication author
ized by the special statute. In the present situation the general statute, Section 
4229, General Code, refers to "notices for contracts" which is the same matter 
specially covered by Section 4328, General Code. 

But the proviso in Section 4229, General Code, "except as otherwise provided 
in this title" exempts the contracts authorized by Section 4328, General Code, from 
its provisions. 

It is my conclusion that contracts entered into by the director of public 
service and director of public safety shall be advertised as provided by Section 
4328, General Code, and that Section 4229, General Code does not apply. Such 
contracts should be published in only one newspaper. 

244. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attomey Ge11eral. 

BONDS OF MUXICIPALITY-PUBLICATION OF XOTICE OF SALE
ONCE A WEEK AND THIRTY DAYS NOTICE. 

Section 3942, General Code, providing for thirty daj•s' notice, requires that 
a publication for the sale of mttlticipal bonds shall be made at least thirty days 
prior to the date of sale and Section 4229, General Code requires such notice to 
be Published once a week for four consecutive weeks prior to sale. Both statutes 
must be complied with. 

COLUMBus, OHIO, April 2, 1912. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under date of February 2, 1912, you ask an opinion upon the 
following: 

"How many insertions are required to make legal publication of 
· notices of bond sales? The wording used in said law provides for 

publication for four consecutive weeks." 

Section 3924, General Code, provides: 

"Sales of bonds, other than to the trustees of the sinking fund of 
·the city or to the board of commissioners of the sinking fund of the city 
school district as herein authorized, by any municipal corporation, shall 
be to the highest and best bidder, after thirty da3•s' notice itt at least two 
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newspapers of general circulation in the county where such municipal 
corporation is situated setting forth the nature, amount, rate of interest 
and length of time the bonds have to run, with time and place of sale. 
Additional notice may be published outside of such county by order of 
the council, but when such bonds have been once so advertised and 
offered for public sale, and they, or any part thereof, remain unsold, 
those unsold may be sold at private sale at not less than their par value, 
under the direction of the mayor and the officers and agents of the corp
oration by wh0111 such bonds have been, or shall be prepared, advertised 
and offered at public sale." 

This section requires thirty days' notice for the sale of bonds. 
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In case of :\Iuskingum Valley Turnpike Co., vs. \Vard, 13 Ohio, 120, it is held: 

"\Vhere the law requires 'at least sixty days' notice' to be given 
of the time and place of payment, a single notice, given at least sixty 
days before the time of payment, is sufficient; it is not intended that 
notice should be given sixty consecutive clays." 

In order to give. thirty days' notice it is not required that such notice shall 
be published for thirty consecutive days. One insertion of such notice published 
thirty clays prior to the date of the sale of bonds will be sufficient to give thirty 
days' notice. 

Another section must be considered. 

Section 4229, General Code, provides : 

''Except as otherwise provided in this title, in all municipal corpor
ations the statements, ordinances, resolutions, orders, proclamations, no
tices and reports required by this title, or the ordinances of a municipal
ity to be published, shall be published in two newspapers of opposite 
politics of general circulation therein, if there are such in the municipal
ity, and for the following times: The statement of receipts and disburse
ments required shall be published once; the ordinances and resolutions 
once a. week for two coitsecutive weeks; proclamations of elections 
once a week for two consecutive weeks; notices of contracts and of 
sale of bonds o11ce a week for four consecutive weeks; all other mat
ters shall be published once." 

This section requires notice of sale of bonds to be made once a week for 
four consecutive weeks. A similar provision of a special act governing Cincinnati 
was construed in case of Cincinnati vs. Fenner, 11 Ohio Dec., 281, wherein it is 
held: 

"An advertisement for the sale of municipal bonds under Section 
229311, Rev. Stat., 93 0. L., 374, providing that bids may be received, 
'after advertising the same for sale once per week for four consecutive 
weeks, on the same day of the week,' is complete and effective after 
the fourth insertion." 

Under Section 4229, General Code, the insertion of notice of sale of bonds 
should be made once each week for four consecutive weeks, that is, four insertions 
are required, and the sale could be made after the day of the fourth insertion. 

Section 3924, General Code, requires thirty days' notice and Section 4229, 
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General Code, requires that the notice be published once a week for four con
secutive weeks. Construing the two provisions together, it is necessary that the 
notice of sale of bonds by a municipal corporation shall be published once a week 
for four consecutive weeks, making four insertions, and that the first notice shall 
be inserted and published thirty days prior to the date of sale. 

248. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 

COUXCIL-PUBLICATION OF ORDINANCES AND RESOLUTIOXS IN 
GERMAN PAPER, TWICE-RECOVERY BY CITY SOLICITOR OR 
TAXPAYER FOR ILLEGAL PAYME~T TO PAPER. 

Publications of vrdiuances and resolutions in a German newspaper in accord
ance with Section 4228, General Code, should be published once a week for two 
consecutive weeks. 

Where such German paper has been making but one publication, but has 
been paid for two, a jhzdhzg should be lzad against the same for such excess pay
ment, and recovery for the same may be had in an action either b:y the city solicitor 
or a tax payer. 

CoLUMBus, OHIO, April I, 1912. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Your favor of February 2, 1912, is received in which you ask 
an opinion of this department upon the following: 

"How many insertions should be given ordinances and resolutions 
of the city council required to be published in a German newspaper. Said 
ord;nances and resolutions of a general nature and providing for im
provements have been published in only one issue and the paper has 
received pay from the city treasury for two insertions (in the same 
amount as the English papers). 

0 

"\Vhat, if any, finding for recovery should be made against said 
German paper?" 

Section 4228, General Code, provides for German publication as follows: 

"Ordinances and resolutions requiring publication shall be published 
in two newspapers of opposite politics, published and of general circula
tion in such municipality, if such there be, and shall be published in 
a newspaper printed in the German language if there is in such munici
pality such a paper having a bona fide paid circulation within such 
municipality of not less than one thousand copies: Proof of such circu
lation shall be made by the affidavit of the proprietor or editor of such 
paper, and shall be filed with the clerk of the council." 

Section 4229, General Code, prescribes the number of insertions, as follows: 

"Except as otherwise provided in this title, in all municipal corpor
ations the statements, ordinances, resolutions, orders, proclamations, 
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notices and reports required by this title, or the ordinances of a mumc1 
pality to be published, shall be published in two newspapers of opposite 
politics of general circulation therein, if there are such in the municipality 
and for the following times: The statement of receipts and disburse
ments required shall be published once; the ordinances and resolutions once 
a week for two consecutive weeks; proclamations of elections once a 
week for two consecutive weeks; notices of contracts and of sale of 
bonds once a week for four consecutive weeks; all other matters shall 
be published once. 
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While Section 4229, General Code, does not refer to publications in a German 
newspaper, it does not appear that the number of insertions therein provided is lim
ited to the insertion in the two papers of opposite politics. There is no specific pro
vision of statute, stating the number of insertions to be made \n a German news
paper. 

The provision of Section 4228, General Code, requiring the publication of the 
ordinances and resolutions of council in two newspapers of opposite politics, is the 
same as the provision requiring publication in a German newspaper when such a 
paper is printed in such municipality with the required circulation. 

It is my conclusion that the number of insertions to be made in a German 
newspaper is the same as that required in the two newspapers of opposite politics. 

Ordinanaces and resolutions requiring publication should be published two 
times in a German newspaper, when such German paper has the required circu
lation and meets the other requirements. 

It appears that the paper has been making but one and geting paid for two in
sertions. The payment for the second insertion is clearly illegal. 

The decisions of the Supreme Court are apparently not in harmony as to the 
right of recovery of such illegal payments. 

The rule of recovery is laid down in the case of Vindicator Co., vs. 
State, 68 0. S., 362, as follows: 

"But where a claim for such excessive publications has been pre
sented to the board and allowed, and payment made by the treasurer 
on the warrant of the auditor prior to April 25, 1898, the prosecuting 
attorney cannot maintain an action, in the absence of both fraud and mis
take of fact, to recover back the money. 

"The act of April 25, 1898, (93 0. L., 408), clothes the prosecuting 
attorney with power to recover back money so illegally drawn from the 
treasury on and after the date of its passage." 

On page 370 of the opinion, Spear, J., says: 

"* * * * * The situation then was that the company had received 
moneys of the county, in a way apparently regular but to which it was 
not in strict law entitled. But an accounting officer, the proper officer, 
had paid the money voluntarily, upon vouchers issued by another ac
counting officer, in form duly approved, and it is difficult to see why 
in these respects, as to a stranger, they did not represent the county, 
and why the facts do not present a case of voluntary payment with the 
usual legal result that, in the absence of an enabling statute and where 
there is no showing of fraud or mistake of fact, there can be no re
covery back. The rule recognizes the fact that the money paid was un-
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justly paid; that the claim itself is illegal, one which the party, had he 
sought to do so, could have resisted. He chose not to resist but to pay, 
and he cannot afterwards ask the law to rectify his mistake." 

The court cites, among other cases, the case of Cincinnati vs. Gas Light Co., 
53 Ohio St., 278, which denies the right of the city to recover iilegal payments 
when voluntarily made. 

In a more recent case, Walker vs. Viilage of Dillonvale, 82 Ohio St., 137, it 
is held: 

"In the absence of statutory regulation a taxpayer may maintain 
an action, on behalf of himself and other taxpayers, to recover money 
illegally paid out of the public treasury; and in such action may unite 
as defendants all against whom any relief is asked and whose right will 
be affected by the determination of the subject of the action." 

On page 145, Summers, C. ]., says: 

"* * * * If those entrusted with the custody of public funds, or 
those whose duty it is to protect the public interests are remiss· in their 
duty, or refuse to act, the taxpayer shoulc\ be permitted to do so, and the. 
courts in the exercise of a sound discretion wiii prevent any abuse of the 
privilege." · 

·while !his last cited case does not directly hold that the city solicitor may sue 
to recover iilegal payments, without an enabling act, yet from the part of the 
opinion above quoted such holding can be reasonably implied. The right of the 
taxpayer to sue is based upon the fact that some official has been remiss in his 
duty. The city solicitor is required to sue to prevent the misapplication of funds, 
and it no doubt would be his duty likewise to bring action to recover illegal pay
ments. 

Although this latter ·decision does not refer to, nor distinguish in any way, 
the former rulings of the court, it is the later decision a,nd should be followed. 

It is my conclusion that an action can be maintained, either by the solicitor 
or by a taxpayer, to recover the illegal payments. A ·finding should be made 
against the paper for such illegal charges. 

261. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attomey General. 

COUNCIL-UNION LABEL MAY NOT BE REQUIRED IN PUBLIC PRINT
ING. 

As the city council is not so authorized it may not require that the Union 
label shall be placed upon all matter pri11ted for the corporation, or upo11 any part 
of it. 

CoLUMBL'S, OHio, April 3, 1912. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GEXTLBlEX :-Under date of :.larch 6, 1912, you inquire: 
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"Has the city council the authority to prescribe that all job print
ing in the various departments shall bear the Union label stamp?" 
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There is no provision of statute authorizing council to require that all 
printing done for a city or village shall bear the union label. Council has only 
that authority which is granted it by statute, or which is necessarily implied to 
carry out power granted by statute. 

The effect of requiring the union label upon all printing is to provide that 
none but union labor can be employed by the person, firm or corporation who con
tracts to do printing for the village or city. 

In the case of City of Cleveland vs. The Clemens Bros. Construction Co., 
67 Ohio St., 197, an act limiting the hours of daily labor to be inserted in con
tracts for public improvements was held unconstitutional. 

There are cases in other states more directly in point .. 
In Lewis vs. Board of Education, 139 Mich., 306, it is held: 

"The board of education of the city of Detroit has no power to 
require contractors constructing public buildings to employ union labor 
exclusively." 

In the case of Adams vs. Brenan, 177 Ill., 194, syllabi read: 

"A board of education has no power to agree with the representa
. tives of labor organizations to insert in all its contracts for work upon 
school buildings a provision that none but union men should be em
ployed in such work or placed upon its pay rolls. 

"That a board of education might have been of the opinion its action 
was for the public benefit affords no justification for limiting competi
ti:on among bidders upon school building contracts, by requiring them to 
employ only union men in the work. 

"A provision in a contract for a public school building which re
quires the employment of union men unly, creates a monopoly in their 
favor and restricts competition by preventing contractors from employ
ing any but union men, excluding all others engaged in the same kind 
of work." 

In delivering the opinion of the court Justice Cartwright says: 

"There is another ground upon which complainant has an undoubted 
right to maintain the bill, and that is, that the contract tends to create 
a monopoly and to restrict competition in bidding for work. The board 
of education may stipulate for the quality of material to be furnished 
and the degree of skill required in workmanship, but a provision that the 
work shall only be done by certain persons or classes of persons, members 
of certain societies, necessarily creates a monopoly in their favor. The 
effect of the provision is to limit competition by preventing contractors 
from employing any except certain persons and by excluding therefrom 
all others engaged in the same work, and such a provision is illegal and 
void." 

This is not a question as to the merits of labor or trades unions, or as to the 
right of labor to organize for its mutual benefit in all lawful ways. These rights 
are well recognized. The question is as to the right of the council to stipulate that 
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all work for the city shall be done by union labor and thereby excluding all other 
labor from performing any work for the city. This right is not recognized by the 
courts. 

Therefore, the city council has no authority to require that the union label 
shall be placed upon all matter printed for the corporation, or upon any part of it. 

273. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 

BUREAU OF INSPECTION Ai\D SUPERVISION OF PUBLIC OFFICES, 
NOT AUTHORIZED TO AUDIT BOOKS OF CEMETERY ASSOCIA
TIONS. 

As the trustees of ce111etery associations are not public officers and as such 
associations are not "institutio11s of a taxing district" they are not within the 
statutors provisions referring to the duties of the Bureau with respect to the 
auditing of b(Joks. 

April 9, 1912. 

Bureau of Inspection and Supervision of Public Office, Department of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN :-I beg to acknowledge receipt of your letter of March 21st, re
questing my opinion upon the following question: 

"Is it the duty of the Bureau of Inspection and Supervision of 
Public Offices to audit the books of cemetery associations?" 

I quote the following statutory provisions which are the only ones that bear 
upon the question: Section 274 of the General Code, as amended, 101 0. L., 282, 
is as follows: 

"There shall be a bureau of inspection and superv1s10n of public 
offices in the department of the auditor of state which shall have power 
as hereinafter provided in sections two hundred and seventy-five to two 
hundred and eighty-nine inclusive, to inspect and supervise the accounts 
and reports of all state officers including every state educational, benevo
lent, penal and reformatory institution, public institution and the offices 
of each taxing district, or public institution in the state of Ohio. By 
virtue of his office the auditor of state shall be chief inspector and super
visor of public offices, and as such appoint not exceeding three deputy 
inspectors and supervisors, and a clerk. No more than two deputy in
spectors and supervisors shall belong to the same political party." 

Section 276, as amended 101 0. L., 283: 

"* * * State examiners and assistant state examiners shall receive 
the following compensation for each day necessarily employed by them 
* * * * Each state examiner assigned .to examine offices or institutions 
of other taxing districts (than counties or cities), eight dollars * * *" 
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Section 284, General Code, as amended, 101 0. L., 384: 

"The chief inspector and supervisor, a deputy inspector and super
visor or a state examiner shall examine the condition of each public 
office, such examination of township, village, and school district offices to 
be made at least once in every two years, and all other examinations to 
be made at least once a year. * * * * On the examination, inquiry shall 
be made into the methods and accuracy of the accounts and reports of 
the office, whether the laws, ordinances and orders of the taxing district 
have been observed, and whether the requirements of the bureau of in
spection and supervision have been complied with." 
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I think it is clear that under the most liberal construction of the foregoing 
sections, the duty of the Bureau of Inspection and Supervision of Public Offices 
does not extend beyond that of inspecting and auditing the accounts of an "in
stitution of a taxing district." 

\>Vithout quoting any of the sections pertaining to cemetery associations, I 
think it is reasonably clear that their officers are not "public officers" and that, 
if their accounts are subject to inspection by the bureau at all it is because 
the association, or, perhaps more properly speaking, the cemetery itself, might be 
called an "institution of some taxing district." 

There are several sections of' the General Code, which it will not be necessary 
to quote, which afford to township trustees and to village councils authority over 
the interment of dead bodies, and the measure of control over cemetery associa
tions within their territorial jurisdiction. Suffice it to say that in my opinion 
such statutes have not the effect of constituting the cemetery an institution of 
the taxing district. In fact the only sections in any way applicable to the question 
at hand are Sections 3461 to 3463, inclusive, of the General Code, which are as 
follows: 

"\Vhere the township owns a burial place within the grounds of a 
cemetery association, the trustees of the township may levy a tax not ex
ceeding five mills on the dollar of the tax duplicate of the township for 
the purpose of erecting permanent buildings upon and within such 
cemetery grounds." 

"Section 3462. \Vhen such tax has been assessed and collected it 
shall be paid to the officers of such cemetery association, and by them 
applied to the erection of such permanent buildings as in their judg
ment may be requisite for the accommodation of the patrons of the 
cemetery." 

"Section 3463. In anticipation of such tax, the officers of such 
cemetery association may issue and sell bonds to bear interest at a rate 
not to exceed six per cent. per annum." 

The question is here raised, of course, as to whether these provisions con
stitute a cemetery owned hy a private cemetery association, hut for which taxes 
have been levied as prescribed therein, an institution of the township within the 
meaning of the statutes pertaining t~ the Bureau of Inspection and Supervision 
of Public Offices. 

Statutes similar to these are found elsewhere in the General Code. Thus it 
is provided that a municipal council may contribute to the support of a public library 
maintained by a private association and that a board of education may do like
wise. In these statutes it is generally provided that the taxing district shall re-

8-A. G. 
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quire an annual financial statement from the association. Xo such proviSIOn is 
found in Section 3462, but in other respects the essential similarity of the section 
under consideration to those just mentioned seems to be complete. 

There is, of course, complete lack of authority upon the exact question. ~Iost 

of the phrases used in the act relating to the powers of the Bureau of Inspection 
and Supervision of Public Offices have never been judicially construed, nor is 
there any authority whatever as to the construction or operation of statutes like 
those under consideration. 

In the absence of any such authority, then, I am obliged to arrive at my con
clusion by such reasoning as occurs to me. I am of the opinion that a cemetery 
association though aided in the manner set fprth in Section 3451 et seq., above 
quoted, is not an institution of the township. The township has the power to 
maintain a cemetery of its own, just as the village or the school district has the 
right to have a public library of its own. The granting of aid by taxation to a 
private institution of either sort, however, is clearly distinguishable from maintain
ing such an institution as an institution of the taxing district. The taxing district 
would have the undoubted right even in the absence of specific provisions like 
that to which I have referred to require an accounting of the public moneys paid 
over to the private institutions. Such an accounting might be enforced by ap
propriate proceeding in equity, as the statutory duty imposed by Section 3462 upon 
the trustees of the cemetery association is in the nature of a. trust. When the ac
counting has been obtained, it would become a part of the accounts of the tax
ing district,-in this case, the township. As such, it would be subject to the in
spection of the Bureau of Inspection and Supervision of Public Offices. I am con
vinced, however, that the books of the cemetery association as such are not open 
to inspection by the bureau. 

278. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attomey General. 

BOARD OF EDUCATION-EMPLOYMENT OF PERSON ·wiTHOUT 
TEACHER'S CERTIFICATE DURING TEACHER'S ILLNESS, LEGAL 
-PAYMENT OF TEACHER DURING ILLNESS, AN INCREASE OF 
SALARY. 

0 

The board of education is not acting illegally in employi11g a person not 
possessed of a teacher's certificate to teach i11 the emergency arising by reaso11 of 
the illness of a regular teacher. 

The action of the board in allowing said regular teacher full pay during said 
absence is i11 effect an increase in pay and not illegal. Such action, ho·wever, should 
be scrutinized. 

The payment by the absent teacher, of compensation to the aforesaid sub
stitute., is a private arrangement not objectionable. 

April 12, 1912. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN :-I herewith desire to acknowledge receipt of your letter of 
February 3, 1912 wherein you inquire as follows: 
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"~Ir. A., teacher in the third room of * * * ~ school was kept home 
by illness. His room was then placed in charge of a primary teacher, and 
the latter room was placed in charge of :Miss ~I., a daughter of the presi
dent of the board of education, who had no certificate to teach. :Mr. A. 
was paid for the full time he was out, and he then paid ~Iiss ::0.1. $61.00 
for her work. Was the payment illegal and if recoverable from whom?" 
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In reply thereto I desire to say that Section 7690 of the General Code provides 
as follows: 

"Each board of education shall have the management and control 
of all the public schools of whatever name or character in the district. 
It may appoint a superintendent of the public schools, truant officers, and 
janitors and fix their salaries. If deemed essential for the best interests 
of the schools of the district, under proper rules and regulations, the 
board may appoint a superintendent of buildings, and such other em
ployes as it deems necessary, and fix their salaries. Each board shall 
fix the salaries of all teachers, which may be increased, but not diminished 
during the term for which the appointment is made. Teachers must 
be paid for all time lost when• the schools in which they are employed are 
closed owing to an epidemic or other· public calamity." 

Section 7687 of the General Code provides as follows : 

"Teachers of the public schools may dismiss their schools, with
out forfeiture of pay, on the first day of January, the twenty-second day 
of February, the thirteenth day of May, the fourth day of July, the 
first Monday in September, the twenty-fifth of December, and on 
any day set apart by proclamation of the President of the United States, 
or the governor of this state as a day of fast, thanksgiving or mourning." 

I particularly call attention to the language used in Section 7687, General 
Code, in respect to the matter of the forfeiture of pay, to wit: "teachers in the 
public schools may dismiss their schools, without forfeiture of pay" on certain 
holidays, and I also call attention to the language used in Section 7690, General 
Code, above quoted, to wit: "teachers must be paid for all time Jost when the 
schools in which they are employed are closed owing to an epidemic or other 
public calamity." 

It will be noted that the management and control of all public schools of 
whatever name or character in the district is vested in the board of education. 
Under Section 7690, just quoted, each board shall fix the salary of all teachers 
which may be increased but not diminished during the term for which appoint
ment is made. If the board allows the teacher full pay for his term, it amounts 
to an increase in salary, which was not contrary to the law. Aside from this, a 
matter of this kind seems to be peculiarly within the legislative control of the 
board of education. It was entirely competent for the board to place the primary 
teacher in room A, and while technically no one is authorized to teach, except 
one having a teacher's certificate, yet, it will be kept in mind that there are times 
and circumstances under which it is extremely difficult, if not quite impossible, 
to procure a teacher in an emergency. The statute itself,-Section 7690-6-pro
vides: 

"1\othing herein contained shall prevent the board of education of 
each city school district from defining the duties of its various employes, 
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and prescribing the rules and regulations under which they shall serve, 
nor from exercising proper supervision over them. Xor shall the board 
of education of such city school district be precluded from securiug labor 
or assistauce for short periods within its discretion in cases of emerg
CilCJ.'.n 

The writer himself has observed instances in which it was impossible to 
procure a teacher or instructor in a school where there were many departments 
and one of t~vo things would have to be done,-either fill the vacancy with one 
not having a certificate, or permit the room to be without an instructor and that 
department continued longer than the others. The reasonable and practicable 
thing to do under the circumstances would be to keep the school going. Of course, 
boards of education, under fear of being guilty of malfeasance in office, must act 
in good faith and within reason to the end that the spirit of the law requiring 
teachers to have certificates may not be abused. 

In regard to the matter at hand, the payment by teacher "A" to ::'liiss l\1 was 
a purely private arrangement over which no authority has any control beyond the 
parties to the agreement. There can be no finding against Miss M. 

As to teacher "A," if the board of education granted him full pay for his 
term, the effect of it in law was an increase in salary, and no finding can be made 
against him. \Vhile the action of the school board in allowing full compensation 
is to be carefully scrutinized, yet, when they act within reason and with evidence 
of good faith, it is the opinion of this department that no findings are to be made. 

308. 

Very respectfully, 
TIMOTHY S. HOG..\)[, 

Attonzey Gc11eral. 

TAXES AND TAXATIOX-S::'IIITH OXE PER CENT. LAW-TEN "MILL 
LIMITATION-INTEREST AXD SIXKH\G FUNDS FOR BONDS 
ISSUED SUBSEQUENT TO JUXE 2, 1911 WITHOUT VOTE OF 
PEOPLE. 

The muuicipal budget must provide for every object for which moueys are 
to be raised. Sinking funds aud interest on all bauds issued subsequent to June 2, 
1911, without a vote of the people must be counted within the ten mill limitation of 
the Smith One Per Cent. Law. 

April 25, 1912. 

Bureau of lrspection and Supervision of Public Offices, Departme11t of Auditor 
of State, Columbus, Ohio. 

GENTLDlE)[ :-I acknowledge receipt of your letter of April 9, submitting 
the following question for my opinion: 

":\Iust the municipal budget provide for sinking fund and interest 
on all bonds issued subsequent to June 2, 1911, the issue of which has 
not been submitted to a vote of the people, from revenue levied and 
collected within the ten mill limitation? \Ye would refer you to the con
cluding provision of Section 5649-2 of the General Cod~." 
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At the outset I beg to a(h·ise that the municipal budget must proYide for every 
object for which moneys are to he raised, regardless of any of the limitations. 
As to whether or not sinking fund and interest levies like those concerning 
which you inquire must be made within the ten mill limitation, the sentence to 
which you refer is, it seems to me, conclusiYe. That eYidence exempts f~om the 
ten mill limitation 

"':' '-' * * such le,:ies in addition thereto for sinking fund and inter~ 
est purposes as may be necessary to proYide for any indebtedness here~ 
tofore incurred or any indebtedness that may hereafter be incurred 
by a ~·ote of the people." 

The Supreme Court, in the case of State ex rei Sanzenbacher, has been 
careful to use exactly the same language as that used in this sentence, and I can see 
no reason for holding otherwise than that levies for sinking fund and interest 
purposes in connection with bonds issued after june 2, 1911, without a vote of 
the people, must be counted in ascertaining whether or not the ten mill limitation 
of Section 5649~2, General Code, has been or will be exceeded. 

Very truly yours, 
· TniOTH¥ S. HOG.\X, 

Attomey Geueral. 

313. 

EXECUTORS A~D AD~IIJ\'ISTRATORS-RECOVERY FRO~I. OF EX
CESSIVE FEES-OPE:\IXG OF ALL FOR~IER ACCOU:\TS UPOX 
FILIXG EACH ADD1TJOX1\L ACCOU:\'T-ILLEGAL COXTRACT OF 
VILLAGE FOR SALE OF Tl ~IBER-RECOVERY AG.-\IXST HEIRS 
FOR A~fOU:\'T RECEIVED FRO~[ SUCH SALE. 

Iu accorda11ce with Section 10835, General Code, all former accoltllfs lllll}' 

be opened up and errors therein corrected, upolt the filing of every additional ac
count. 

il!atters of dispute betwecu parties which hm•e been settled by a court how
ever, 111a.v uot be rradjustcd. 

U11der this rule, excessive fe;:s paid an executor may be excepted to and 
1·ecovered upon the jili11g of all.\' accv1111t. 

When council authori::ed the heirs of o11e Walker, who rwd willed certain 
timber laud to the City, to sell timber on said land for a return of $1,515.42, said 
action of cow1cil "<vas illegal ill that it "<vas 11ot take11 in accordance with Section 
3699, Ge11eral Code, pro·vidmg for the sale of real estate upon competitive bids. 
Cow1cil's actio11, in authori::i11rJ said heirs to dez•otc IIIOIICJ'S from the alllOilllt so 
recei<:ed, to tile maki11g of imprm•eme11ts cmd repairs from time to time 011 said 
property, was legal howe<•er, iu thflt bids ·were llllllecessary. 

The heirs arc, there/ore, liable to the z•illage for the alllOilllt reai·ued from 
the sale of said limber less the 1111101111t paid for repairs. 

Cou: ~rnL·s, OHIO, April 23, 1912. 

Bureau of Iuspection aHd Superz•isiou of Public Offices, Columbus, Ohio. 

· GE:-iTLD!EX :-Cnder date of January 2i, 1912, you ask an opinion of this 
department upon the following: 
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"The enclosed statement gives the allowances made by the probate 
court of Clinton CO).tnty to executors of the \\. alker estate as their fees 
for the settlement of said estate. You will note that the fees allowed 
said executors for ordinary services far exceeds the rate fixed by law 
and we would ask whether or not the matter at this time can be opened 
up and recovery be had from executors for the over allowance made 
them by the court for ordinary services. We might add that the estate 
was left to the village of Wilmington, Ohio, for the purpose of estab
lishing a public library. 

"\Ve also desire your opinion as to whether or not recovery can 
be had of the heirs at law of said estate under an agreement for repairs, 
fences, etc., on farm belonging to said estate left to the village. The 
amount involved in this proposition is $497.07." 

From the statement attached to your letter it appears that the fourth ac
count of the executors was filed March 17, 1911. This appears to be the last 
account filed and this is not a final account. 

Section 10834, General Code, provides : 

"vVhen an account is settled in the absence of a person adversely 
interested, and without actual notice to him, it may be opened on his 
filing exceptions to the account within eight months thereafter." 

Section 10835, General Code, provides: 

"Upon every settlement of an account by an executor or administra
tor, all his former accounts may be so far opened as to correct any 
mistake or error therein. Matters of dispute between two parties, which 
previously had been heard and determined by the court, shall not again 
be brought into question by either of the same parties without leave of 
the court." 

The date of the settlement of the fourth account is not given, but it is evi
dent that more than eight months have elapsed since said settlement. If that is 
true then no exceptions can be filed to the account by virtue of Section 10834, 
General Code. 

As other accounts are to be filed, all former accounts may be opened under 
the provisions of Section 10835, General Code, upon the filing of any additional 
account. 

In case of Lambright, Admr., vs. Lambright, 74 Ohio St., 198, Crew, ]., says 
at page 207, of the opinion. 

"* * * * It is suggested in the argument, in the brief of couns"el for 
plaintiff in error, that the adjudication and settlement by the probate 
court, of the first account filed by Frank Lambright as administrator,
no exception having been filed thereto,-was and is, as between the 
parties to the present controversy, final· and conclusive. This claim 
we think is sufficiently answered by the provision of Section 6187, 
Revised Statutes, the language of which is as follows: 'and upon every 
settlement of an account by an executor or administrator all his former 
accounts may be so far opened as to correct any mistake or error there
in; excepting that any matter of dispute between two parties which 
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had been previously heard and determined by the court shall not be 
again brought into question by either of the same parties without leave 
of the court.' " 

The settlement of the former accounts is not conclusive and may be opened 
and all errors and mistakes therein corrected upon the filing of a further ac
count. \Vhen the next account is filed, exceptions should be made thereto, and 
to the former accounts, so as to open all former accounts and the entire matter 
adjusted by the probate court. 

You next inquire as to the right of recovery from the heirs upon an agree
ment for repairs and improvements. From the report of the axaminer attached to 
your letter, it appears that the village granted permission to the heirs of \Valker 
to cut and sell growing timber and that the proceeds should be applied to building 
fences and making repairs on the farm, which had been given to the village by 
the will of Walker. 

The resolution of council authorizing the repairs and sale was passed September 
4, 1908, and provides: 

"Whereas application has been made to this council by the heirs 
of Samuel \Valker for permission to cut some declining trees on the 
land willed by said \Valker to the village and a committee of this body 
having examined into said matters and finding that there are a number 
of trees on said land in a dying condition and will be worthless before 
the time expires for said land to be turned over to the village and num
erous repairs are needed on said farm of a more permanent nature than 
are likety to be placed unless permission is given to cut said timber and 
believing that it is to the best interest of the town to keep said farm 
land in the best possible condition ; 

;'The'refore be it reso!Yed that permission be granted to cut such 
timber, as the committee of council have approved the proceeds of 
the same to be used in building permanent fences .and other needed re
pairs on said farm and that the said heirs shall make a report to this 
council of the receipts and expenditures under this order." 

The following motion was also passed by council : . 

":\lotion made and seconded that the committee appointed to look 
after the sale of timber on the Samuel \Valker farm be instructed to 
see that the money from the sale of said timher he properly spent in im
provements on said farm." 

It appears that in December, 1908, the sum of $1,515.42 was deposited in 
bank on account of the \Yalker timber, and which sum represented the amount 
of timber sold by the heirs. The amount expended therefrom for improvements 
on the farm was $1,018.35. The balance thereof, amounting to $497.07, was dis
tributed among the heirs, after 1iaying $250.00 for attorney fees. 

The heirs afterwards sold their interest in the land to the village, but the 
balance due on the timber account was not taken into consideration in said sale. 

It will first be necessary to pass upon the legality of the action of council 
in this matter. 

Section 3699, General Code. provides how real estate shall be solei by a 
municipal corporation, as follows: 
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"No contract for the sale or lease of real estate shall be made unless 
authorized by an ordinance, approved by the votes of two-thirds of all 
members elected to the council, and by the board or officer having super
vision or management of such real estate. \Yhen such contract is so 
authorized, it shall be made in writing by the board or officer having 
such supervision or management and only with the highest bidder, 
after advertisement once a week for five consecutive weeks in a news
paper of general circulation within the corporation. Such board or 
officer may reject any or all bids and readvertise until such real estate 
is sold or leased." 

Section 3703, General Code, provides for the sale of personalty·: 

"Personal property not needed for municipal purposes, the estimated 
value of which is less than five hundred dollars, may be sold by the 
board or officer having supervision or management thereof. If the esti
mated value of. such property exceeds five hundred dollars, it shall be 
sold only in the manner herein provided for the sale or lease of real 
estate." 

The timber sold amounts to more than five hundred dollars and whether 
this timber was sold ·as real estate or as personal property the provisions of Sec
tion 3699, General Code, must have been complied with and such timber should 
have been sold at competitive bidding after advertising as required by said section. 

In case of Hirth vs. Graham, SO Ohio St., 57, Bradbury, }., says on page 65 
of the opinion: 

"Sales of growing timber are as likely to become the subjects of 
fraud and perjury, as are the other integral parts of the land, and the 
question whether such sale is a sale of an interest in or concerning 
lands, should depend, not upon the intention of the parties, but upon 
the legal character of the subject of the contract, which, in the case of 
growi11g timber, is that of realty." 

This is the leading case in Ohio on this question and has not been over
ruled. Growing timber is realty, and such timber must be sold at competitive 
bids as required by Section 3699, General Code. It does not appear that this was 
done, but on the contrary the resolution of council shows that the permission to 
cut and sell the timber was to be done without competitive bids. The contract 
then was illegal. 

However, the timber has been cut and sold. The heirs who cut and sold 
it and who acted under the illegal agreement, would be liable, at least, for the 
reasonable value of the timber, which would be the' selling price of such timber 
at the usual market price. The timber was sold for $1,515.42 and there is nothing 
to show that it was not sold at the market price at the time of sale. 

Part of this money was expended for repairs upon the farm. The farm be
longing to the village and it was within the power of council to have repairs made 
upon the same. 

The repairs and improvements appear to have extended over a period from 
December, 1908 to June, 1911. 

Section 4221, General Code, prescribes how contracts shall be made by a 
municipal corporation, as follows: 

"All contracts made by the council of a village shall be executed in 
the name of the village and signed on behalf of the village by the mayor 
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and clerk. \Yhen any expenditure other than the compensation of per
sons employed therein, exceeds five hundred dollars, such contracts shall 
be in writing and made with the lowest and best bidder after advertis
ing for not less than two nor more than four consecutive weeks in a 
newspaper of general circulation within the village. The bids shall be 
opened at twelve o'clock noon on the last day for filing them, by the 
clerk of the village and publicly read by him." 
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The repairs made may have been and probably were, such as could have 
been contracted for without competitive bidding. The repairs extended o\·er more 
than two years, and there may have been several distinct and separate repairs 
and improvements, each of which involved an expenditure of less than five 
hundred dollars. In such case the contract need not have been let at competitive 
bidding. 

If the contracts for the repairs and improvements were legally entered into, 
the heirs would be entitled to a credit for such repairs and would be liable to the 
village for the difference in the selling price of the timber and the cost of the 
repairs. This difference is $497.07 and the heirs should account to the village for 
this sum. 

336. 

Respectfully, 
TnroTHY S. HOG.\X, 

Attomey General. 

MUTUAL INSURANCE COMPANIES AND MUTUAL INSURA;\CE ASSO
CIATIONS-RIGHT OF BOARD OF EDUCATIO;.J TO I;.JSURE I;.J 
THE FORMER U?\'DER THE STOCK PLAN. 

There are radical differences between mutual insurance companies and mutual 
insurance associations. Yet in as far as the former organizations possess all the 
features of the latter which prevent the insurauce of boards of education with 
such associations such as the right to share in the profits and los~es of the com
pany, and the contingent liability of members, boards of education are also pre
vented in this respect from insuri11g in mutual iusurance companies. 

Under the stock Plan of insurance, however, which is permitted to such mutual 
insurance compauies by Section 9574, General Code, when their 11et assets amount 
to two hu11dred thousa11d dollars, the insured are not members of the company 
and the boards of a education may insure under said stock pla11 with said com
panies. 

CoLUMBUS, OHio, May 13, 1912. 

Bureau of Inspection a11d Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under date of January 25, 1912 you inquire as follows: 

"Please render to this bureau your written opinion as to whether 
a board of education can legally insure a school building in a mutual 
fire insurance company organized under Section 3634, R. S. Attached is 
a letter from the Central ::\Ianufacturers' ::\futual Insurance Company 
of Van \Vert asking that the ruling of this bureau against the insurance 
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of school buildings in mutual fire insurance companies be reversed. 
Also attached is Attorney General's opinion of April 28, 1911, cO\·ering 
a part of the question invoh·ed." 

The opinion of this department of April 28, 1911, to which you refer, applied 
to mutual protective fire associations organized under the provisions of Section 
9593, et seq., General Code. On December 29, 1911, that opinion was again con
sidered and the conclusion of the former opinion was adhered to. This last opinion 
was given at the request of the Legislative Committee of the Federation of -:\1 utual 
Insurance Associations of Ohio, and a copy of the same is herewith enclosed. 

Your inquiry is as to the right of boards of education to insure school build
ings in mutual insurance companies, organized and doing insurance business in 
accordance with Sections 9524, et seq., of the General Code, upon the mutual plan. 

An examination of the statutes governing these two kinds of insurance com
panies or associations will show that there is a radical difference between the two, 
and that the former opinions herein referred to, concerning those associations 
organized under Section 9593, General Code, are not necessarily conclusive as to 
mutual insurance companies organized under Sections 9524, et seq., General Code. 

The difference between these two classes of insurance companies is stated 
in case of Richards vs. Swaim & ::\IcCormick, 9 Ohio Dec., 70, the first syllabus of 
which case reads: 

"The system of insurance contemplated hy Sections 3686 to 3690, 
Rev. Stat., and known as mutual insurance associations, differs essential
ly and t·adically from the plan of mutual insurance companies provided 
for by Sections 3634 to 3684, Rev. Stat." 

Van Pelt, ]., after giving the history of legislation in Ohio upon the subject 
of mutual insurance, points out the various differencss in the two plans on pages 
73 and 74 of the opinion, when he says: 

"::\Iutual companies must have a certain amount of insurance sub
scribed before they can organize; a fund to pay losses and expenses is 
provided by the payment of annual cash premiums in advance; if the 
amount of premiums in any year exceed the amount of losses and ex
penses, the excess goes into the surplus and may be used to pay future 
losses; if the losses and expenses exceed the premiums a draft is made 
upon any surplus on hand from former years, or assessments may be 
made upon the policy holders, and the liability of members is secured 
either by deposit notes (before the amendment of April 14, 1888), or a 
contingent written contract liability, as now provided for. Such compan
ies may have a capital stock; they may insure their risks, and maintain a 
reinsurance reserve fund; they may be organized for profit and may de
clare dividends out of surplus profits; they contemplate an extended 
business and a numerous and widely scattered membership. * ') * * *. 

"~[utual associations are not required to have any certain amount 
of insurance subscribed; they have no capital stock; they are not organ
ized for profit; they are not required or empowered to charge or collect 
cash premiums in advance; they have no surplus or reserve fund; mem
bers are not by law required to secure their liability by deposit notes or 
any form of contingent liability, though a form of security may doubtless 
be provided for by the constitution and by laws. Such associations are 
of a local nature; the members are comparatively few in number and 
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are likely to be more or less acquainted with the financial standing of 
each other; * * * * * and the statute contemplates specific assessments 
of members from time to time to pay lossess as they occur, and when 
the amount thereof has been ascertained; and the liability of members 
is limited only by the amount of losses." 
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In mutual insurance associations organized under Sections 9593, et seq., 
General Code, the liability of- the members is limited only by the amount of the 
losses. In mutual fire insurance companies organized under Sections 9524, et seq .. 
General Code, the liability is certain as to a particular amount and is contingent 
as to a further amount. 

Section 9525, General Code, provides: 

"A company so incorporated for the purpose of transacting the 
business of fire insurance on the mutu?l plan, thereupon may elect officers 
and, upon procuring from the superintendent of insurance his certificate 
that it has filed with him its bond in the sum of ten thousand dollars ap
proved by him, conditioned upon the faithful accounting for all funds 
and property coming into his hands, also may solicit subscriptions for 
insurance and accept premiums, which shall be held by the company in 
trust for the respective subscribers until policies of insurance are issued 
to them." 

Section 9526, General Code, provides : 

"Any such company shall not issue policies or grant insurance until 
it has procured the certificate provided for in section ninety-five hundred 
and twenty-two. Such certificate shall not be issued until at least five 
hundred thousand dollars of insurance in not less than two hundred 
separate risks, no one of which exceeds five thousand dollars, have 
been subscribed, and the premiums thereon, for o11e year to an aggregate 
of te1t thousand dollars paid in cash by the subscribers, each of whom 
agrees in writing, to assume a liability to be named in tile policy, subject 
to call by the board of directors, i11 a sum not less than three nor more 
than five annual premiums. The same liability shall be agreed to in 
writing by each subseque11t subscriber or applicant for insurance who is 
110t a merchant or manufacturer. Each subscription before incorporation 
shall be accompanied by a certificate of a justice of the peace of the 
~ownship or city where such subscriber resides, that in his opinion the 
subscriber is pecuniarily good and responsible to the extent of the con
tingent liability agreed to be assumed." 

Section 9528, General Code, provides : 

"Any such company, in its by-laws and policies must fix by a uni
form rule the contingent mutual liability of its members for the pay
ment of losses and expenses. Such contingent liabilities shall not be less 
than three nor more than five annual cash premiums as written in the 
policy; and shall cease with the expiration of the time for which a cash 
premium has been paid in advance, except for liability incurred during 
that time." 

Those who insure 111 this class of insurance companies upon the mutual plan 
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are required to pay an annual cash premium and to assume a contingent liability 
of not less than three nor more than five annual cash premiums as written in the 
policy. 

The status of the insured and the manner of making assessments upon the 
members is provided by statute. 

Section 9538, General Code, provides: 

"Every person who cff'ects i11sura11ce in a mutual colllpa11y, a11d coll
tillues to be insured, and his heirs, executors, administrators, and 
assigns thereby slzall beco111e me111bers of the co111pauy during the period 
of i11sura11ce, 011d be bou11d to pay for losses and such necessary expenses 
as accrue in and to the company in proportion to the original amount of 
his deposit note or contingent liability. As often as they deem necessary, 
the directors may settle and determine the sum to .be paid by the 
se\·eral members thereof, and publish this in such manner as they choose, 
or as the by-laws prescribe. The sum to be paid by each member al
ways shall be in proportion to the original amount of the liability, and 
it shall be paid to the officers of the company within thirty days next after 
the publication of such notice. But when the company is \lOt possessed 
of cash funds above its reinsurance reserve sufficient for the payment of 
incurred losses and expenses, it shall be deemed to have impaired its 
capital. \:Vhen such impairment exceeds twenty-five per cent. of the 
reinsurance reserve required to be maintained, the company shall make 
an assessment for the amount needed to pay such losses and expenses 
upon its members liable to assessment, in proportion to their several lia
bilities, and to make good the reinsurance resen·e." 

Section 9540, General Code, provides : 

"If a member neglects for thirty days after the publication of 
such notice, and after demand for payment, to pay the sum assessed 
upon him as his proportion of snch loss, the directors may sue for and 
recover the whole amount of contingent liability, with costs of suit. 
Execution shall only issue for assessments and costs as they accrue, and 
every such execution must be accompanied by a list of losses, for which 
the assessment is made. If the whole amount of liability is insufficient 
to pay the loss occasioned by any l1re or fires, the sufferers insured to
ward making good their respective losses, shall receive a proportional 
share of the whole amount of such liability, according to the sums by 
them respectively insured. No member ever shall be required to pay fof 
a loss occasioned by fire, or inland na\·igation, more than the whole 
atuount of such liability." 

In fixing the amount of the assessment the directors may take into considera
tion those claims which are worthless, and the assessments which may be uncollect
able. 

At Section 559 of May Insurance the rule is stated: 

"* * '' * But in determining whether there are earned premiums 
available to pay losses, uncollectable and worthless claims may be dis
regarded. In fixing the amount to be assessed, interest on borrowed 
money, probable failures in the collection, a reasonable sum for the ex
pense of collection, and a reasonable allowance by way of discount for 
prompt payment may be taken into account." 
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The amount which a member of a mutual fire insurance company will be 
required to pay upon his contingent liability depends not only upon the amount 
of loss by fire, but also the expenses of the company and the reduction of the 
amount raised by the assesment due to the inability of insolvent members to pay 
their liability. 

Xay on Insurance at Section 548, sets forth the principle upon which mutual 
msurance is founded: 

'"'-' •) •) '' The principle which lies at the foundation of mutual in
surance, and gives it its name, is mutuality; in other words, the inter
vention of each person insured in the management of the affairs of the 
company; and the participation of each member in the profits and losses 
of the business, in proportion to his interest. Each person insured be
comes a member of the body corporate, clothed with the rights and sub
ject to the liabilities of a stockholder. He is at once insurer and in
sured." 

At Section 549 he defines the status of the members: 

"Although the members of a mutual company· are not usually 
denominated stockholders, and are not stockholders in the usual sense of 
the word, yet they are in point of fact stockholders, and in many of 
the policies are recited to have taken a portion of the capital stock. This 
stock is usually taken by paying in a certain amount of cash premium, 
and the balance in what are denominate! premium notes, that is, notes 
given for premiums, to form the basis of assessments for losses and ex
penses, and constituting the capital or funds of the company. The cap
ital stock of a mutual insurance company usually consists in its cash 
assets, its premium and deposit notes, assessable to pay losses, which are 
usually denominated absolute funds, and the liability to a fixed amount, 
by statute or charter, over and beyond these to be resorted to after the 
first are exhausted, and usually denominated conditional funds." 

By Section 9540, General Code, it is seen that if the whole amount of liabliity 
is insufficient to meet losses by fire, the sufferers insured must accept a pro rata 
share of their losses and do not get the full amount of insurance called for in 
their policies. 

\Vhile there is a radical difference in the two classes of companies, yet it is 
seen that the insurers on the mutual plan as provided in Section 9525, et seq., 
General Code, are members of the company with all the rights of membership in a 
corporation ; that they share in the profits and losses of the company, and the 
soh·ent members must meet, to the extent of their contingent liability, the defaults 
of insolvent members. These are the features of the mutual insurance associa
tions which prevent boards of education from insuring school houses in such as
sociations. As these features are also contained in the mutual insurance companies, 
the same reasons as set forth in the former opinions herein referred to would 
apply to such companies and would prevent boards of education from insuring 
school houses in such companies upon the mutual plan. 

::\Iutual companies doing business in accordance with Sections 9524, et seq., 
General Code, are authorized, under certain conditions, to issue insurance upon 
the stock plan. 

Section 9574, General Code, provides: 

"~very mutual company shall embody the word 'mutual' in its title 
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which must appear upon the first page of every policy and renewal 
receipt. Each stock company upon the face of every policy and renewal 
receipt shall express in some suitable manner, that such policy or
receipt is a stock policy or receipt. Neither class of companies doing 
business in this state, shaH issue a policy not appropriate to its cla~s. 

except that any mutual comapny doing business in this state, having net 
assets not less than two hundred thousand dol-lars invested as provided 
in secti01t ninety-five hundred and eighteen may issue policies either 
upon the mutual or stock plan, and may continue to do such kind of busi
ness so long as its assets continue so invested, and may expose itself to 
loss on any risk or hazard, either by one or more policies, to an amount 
not exceding five per cent. thereof." 

Under the stock plan of insurance, the insured are not members of the com
pany, and there is no contingent liability, the cost of the insurance is known when 
the policy is written. The boards of education could insure school houses in 
mutual companies upon the stock plan if such companies are authorized to issue 
such policies. 

346. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 

COUNTY RECORDER-FEES FOR TRANSCRIBING INDEX RECORD 
DESTROYED BY FIRE ARE FOR OFFICIAL DUTIES-PAYMENT 
INTO COUNTY FEE FUND. 

Service performed by the Recorder of Adams County (prior to November 
28, 1910, whw Section 2780 was amended) in transcribing a deed index record 
which had been defaced by fire, even though do11e at night and outside of office 
hours, are services performed as a part of his official duties, and the fees nceived 
by him for said work should have been paid by him into the county fee fund in 
accordance with Section 2977, General Code. 

A finding should therefore be made for the amount received. 

May 7, 1912. 

Bureau of Inspection attd Supervisio11 of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN :-In your letter of February 29, you inquire as follows: 

"Subsequent to the fire which destroyed the court house of Adams 
County, there was paid to the county recorder an amount for transcrib- · 
ing a deed index record defaced by the fire. The recorder states in a 
letter to this department that the work was done at night and on Sun
day and all out of office hours. The amount paid the recorder was re
tained by him and not paid into his fee fund. What should be the find
ing of this department in the case?" 

In reply to your inquiry, I desire to say that Section 2977 of the General 
Code provides as follows : 
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".-\ll the fees, costs, perceutages, penalties, allowances and other 
~erquisites collected or received hy law as compensation for sen·ices hy 
a county auditor, county treasurer, probate judge, sheriff, clerk of courts, 
or recorder, shall be so received and collected for the sole use of the 
trtasury of the county in which they are elected and shall be held as 
public moneys to such county and accounted for and paid over as such as 
her~ina fter provided." 
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Sect:on 2995 of the General Code provides for the salary of the county re
corder as follows: 

"Each recorder shall receive sixty dollars for each full one thous
and of the first fifteen thousand of the population of the copnty, as shown 
by the last federal census next preceding his election; 

"fifty dollars per thousand for each full one thousand of the second 
fifteen thousand of such population of the county; 

"forty dollars per thousand for each full one thousand of the third 
fifteen thousand of such population of the county: 

"thirty dollars per thousand for each full ont thousand of the fourth. 
fifteen thousand of such population of the county; 

"twenty dollars per thousand for each full one thousand of the 
fifth fi £teen thousand of such population of the county; 

"ten dollars per thousand for each full one thousand of the sixth 
fifteen thousand of such population of the county; 

"and five dollars per thousand for each full one thousand of such 
population of the county in excess of ninety thousand."J 

Section 2996 of the General Code provides that snch salary shall be 111 ftill 
of all fees, etc., as follows: 

"Such salaries shall be instead of all fees, costs, penalties, per
centages, allowances and all other perquisities of whatever kind which 
any of such officials may collect and receive, provided that in no case 
shall the annual salary paicl to any such officer exceed six thousand dol
lars." 

Section 2479 of the General Code provides that the county commissioners 
may have certain records transcribed, as follows: 

"\Vhen they deem it necessary, the county commissioners shall ha,·e 
any of the records or books in the office of the county auditor, county 
recorder, or county surveyor, transcribed into other hooks, by the officers 
having charge thereof, and pay them therefore six cents per hundred 
words. The records and books so made have the same force and 
be as valid in law as evidence as the records and books from which 
they were taken." 

Section 2774 of the General Code provides that when the records in the 
county recorder's office become defaced or injured, and when directed by the county 
commissioners, the recorder shall transcribe them into new books, as follows:· 

"\\'hen the records of the recorder's office, or any part of them, 
become defaced or injured, the recorder when directed so to do by the 
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county commissioners, shall transcribe them into new books, which shai: 
be as valid in law as the original record, and transcripts therefrom shal 
be receiYed and taken as of the same force and effect." 

Section 2775 of the General Code provides as follows: 

"vVhen any of the records of a county are destroyed m whole or 
in part, a map, plat, deed, conveyance, mortgage, power of attorney, or 
other instrument in writing, or record in any proceeding authorized by 
law to be recorded, which affects real estate in the county, or the co:Jtinu
ing rights of parties to such record, and of which the original, or exemp
lification thereof has been recorded, such original or exemplification or 
a certified copy of the former record, may be recorded in the proper 
office therefor. In re-recording it, the officer shall record the certificate 
of the previous record with elate of filing for record appearing on the 
original or certified certificate so recorded which shall be taken and held 
as the date of the recording of the instrument to which it is attached. 
Copies of records herein authorized to be made, duly certified, shall 

·have the same force and effect as evidence as certified copies of the 
original record." 

Section 2776 of the General Code provides that a competent person shall 
compare such records with the instrument so recorded, as follows: 

"vVhen any such instrument or record is presented to the county 
recorder or other proper custodian of such records, he shall forthwith 
record and index it in accordance with the law for the original recording. 
A competent person shall compare such record with the instrument so 
recorded, and, if correctly recorded, certify on the margin of the page 
upon which such record has been made the correctness thereof." 

Section 2777 of the General Code provides for the fees to be paid to the~ 
corder for such transcribing, and provides how the same are to be paid, as follows: 

"Such recording officer shall receive compensation for recording 
such map or plat not exceeding six lines, fifty cents, and for each addi
tional line, two cents, and for any such recording and indexing other than 
a map or plat, at a rate of not more than five cents for each hundred 
words. Such compensation shall be paid from the county treasury upon 
the allowance of the county commissioners. 

"No bill for service under this section shall be allowed by the county 
commissioners until they arc first duly satisfied that such services have 
been rendered and the charges therefor are not in excess of the rates 
herein provided." 

It will be noted that said last quoted section fixes the compensation for re
cording and indexing all instruments other than a map or plat at a rate of not 
more than five cents for each one hundred words, which said provision seems to 
be i11 conflict with Section 2780 of the General Code, which provides that the re
corder shall receive six cents for each one hundred words for transcribing de
faced or injured records; and the section further, specifically and unequivocally pro
vides such fees shall be paid into the county treasury to the credit of the county 
recorder's fee fund, as follows: 
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"For services directed to be performed by the county commissioners 
1•1 transcribing the records of other counties, and transcribing defaced 
o:- injured records, the recorder shall receive such compensation as the 
commissioners determine, not exceeding six cents for each hundred 
words; and for transcribing defaced or injured records of plats, not 
exc~eding fifty cents for the first six lines and three cents for each addi
tioml iine. For the purposes of this section, a line shall be such portion 
of the record as can be drawn by a continuous stroke of the pen without 
change of the rule, regardless of intersecting lines, and for making the 
general indexes provided for herein, such sum as is fixed by the com
missioners. The commissioners shall allow the recorder his necessary 
expenses in transcribing records in other counties." 
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\Vhile there is a conflict as to the fee to be paid to the county recorder for 
transcribing defaced and injured records, nevertheless such fees, whether fixed 
according to the rate under Section 2777 of the General Code, above quoted, or 
according to the rate fixed by Section 2780 of the General Code, above quoted, 
are to be paid into the county treasury to the credit of the recorder's fee fund 
as specifically provided by Section 2780 of the General Code, above quoted. 

I am verbally informed by your department that the fee for transcribing said 
deed index record mentioned in your inquiry was paid by the said recorder of 
A <lams County on X ovembr:-r 28, 1910, and that said services were rendered prier 
to that date, which was prior to the amendment of Section 2780 as passed by the 
last general assembly, 102 0. L., 277. If the services had been rendered and the 
fee paid since that date, it is my opinion that unquestionably the last mentioned 
section of the General Code, as so amended, would apply. The statutory law 
governs, however, as it existed on or prior to that date, and I have above quoted 
that section as it existed at that time, and which said section, I believe, determines 
the matter about which you inquire. 

By reason of the provisions contained in Section 2479 of the General Code, 
supra, it was part of the official duty of the recorder to transcribe the records in 
qucstion,-hc being the officer in charge uf the said records. Whatever amount 
was paid to the county recorder for transcribing defaced or injured records, whether 
at the rate f.xed by Section 2777 of the General Code, or at the rate fixed by 
Section 2780 of the General Code,-said amount, in my opinion, is an allowance 
or perquisite which is paid to such recorder in the performance of his official 
duties, and in my judgment comes within the provisions of said Section 2977 of 
the General Code, supra. 

THEREFORE, lt is my opinion that the amount paid the said recorder and re
tained by him is an allowance or perquisite for the performance of his official 
duties and should have been paid into the Adams County fee fund in accordance 
with the above quoted sections, and a finding should be made by your department 
accordingly. 

Very truly yours, 
TIMOTHY S. HOGAX, 

Attomey General. 
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347. 

EXPEXSES-SHERTFF-PO\\"ER TO PAY DEPUTY FIXED SC~f PER 
\\"EEK FOR ~rAIXTAIXIXG HORSE-ALLO\\'AXCE TO SHERIFF BY 
COUXTY CmDIISSIOXERS. 

A sheri]] may legal/)' pay his deputy a fixed sum per week for the care of !lis 
horse 01rd be re-imbursed therefor by allowa11ce of the county commissio11ers. 

April 26, 1912. 

Bureau of lu.1pection aud Supervision of Public Offices, Columbus, Ohio. 

GEXTLOfEX :-Under elate of February 2, 1912, you inquire of me as follows: 

"Is it legal to p<ty anyone a fixed rate per week or month for board
ing the sheriff's horses under Section 2997? If so, is it legal for the 
deputy sheriff to recei,·e pay from the county for boarding the sheriff's 
horses, .. 

In answer to the first question, I desire to state that this department, in an 
opinion acldrcssecl to you, on October 13, 1911, held that county commissioners 
could not legally adopt a resolution providing for the allowance to a sheriff of a 
certain stipulated sum per month for the expense of maintaining the horses and 
vehicles necessary in the proper discharge of his. duties, under Section 2997, Gen
eral Code, as amended 102 Ohio Laws, page 93, for the reason that said section 
only authorizes the county commissioners to allow to the sheriff his actual an-1 
necessary expenses of maintaining such horses and vehicles, because the commis
sioners are without authority to determine what the actual expense will be until 
the sheriff ;iles his quarterly statement. 

As I view it, the question presented by your latest inquiry is whether the 
sheriff may legally pay to any one a stipulated sum per week or month for the 
care of his horses, and be re-imbursed therefor by allowance of the county com
missioners. 

Said Section 2997 as amended authorizes the county commissioners to make 
allowances to the sheriff quarterly, "of all expenses of maintaining horses and ve
hicles necessary to the proper administration of the duties of his office." This 
statute also requires, as preliminary to such allowance, that the sheriff file with 
his quarterly report, under oath "a full, accurate and itemized account of all his 
actual and necessary expenses." etc. So long as the amount claimed by the sheriff 
represents the amount actually expended by him for the maintenance of his horses, 
I am of the opinion that it is perfectly legal and proper to pay a stipulated rate 
per week or month for boarding the sheriff's horses, providing such arrangement 
is the best and most economical that can be made. 

Section 2830 of the General Code authorizes a sheriff to appoint in writing 
one or more deputies subject to the approval of a judge of the court of common 
pleas of the sub-division in which the county is situated and Section 2831 provides 
that the sheriff shall be responsible for the neglect of duty, or misconduct in offici'! 
of his deputies. 

I have not found any authority which would prohibit a deputy sheriff from 
receiving pay from the county for boarding the sheriff's horses unless Section 12910 
of the Code can be so constmed. 

Said secticn is as follows: 

''\Vhoever holding an office of trust or profit by election or appoint-
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r.rent, or as agent, servant or employe of such officer or of a board of 
such offices, is interested in a contract for the purchase of property, sup
plies or fire insurance for the use of the county, township, city, village, 
board of education or a public institution with which he is connected, 
shall be imprisoned in the penitentiary not less than one year nor more 
than ten years." (R. S., Section 6969.) 
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The foregoing section being criminal in its nature should be strictly construed, 
and unless the conduct of an officer or employee of such officer clearly Eames within 
its terms, he is not amenable to the penalty prescribed for a violation thereof. The 
prohibition is against the interest of any officer in contracts "for the purchase of 
property, supplies or fire insurance for the use of the county * * *" with which 
he is connected. 

In no sense can it be said that the boarding by a deputy sheriff of the horses 
used_ by the bheriff in the performance of his official duties constitutes an interest 
of the deputy in a contract for the purchase of property or supplies for the use 
of the county. 

It is my conclusion, in answer to the second question, that a deputy sheriff 
may legally receive pay from the county for boarding the sheriff's horses, provid
ing the cost thereof ts no greater than if the same services were performed by 
any other person. 

357. 

· Very truly yours, 
TIMOTHY S. HOGA", 

Attorney Gmeral. 

WATER RENTALS-POWER OF CITY TO COLLECT-DUTIES OF DI
RECTOR OF PUBLIC SERVICE AND POWERS TO PASS REGULA
TIONS MAKING RENTALS A LIEN ON PROPERTY-RESPO:\'SI
BILITY OF LANDLORD-WATER RENTAL NOT A TAX. 

The director of public service is authorized, by Sections 3956, 3957, 3958, General 
Code, to adopt such rules and regulations as to security for water rent as he sees 
fit so long as they do not conflict with stattttes, and these powers extend to making 
the premises a lien for water rents, or to making the landlord responsible for 
rentals due from a tenant. 

When, however, neither such rules and regulations, nor the statutes provide 
for the same, water rentals due from a tenant are not collectible against the landlord 
personally nor are they chargeable against the real estate. 

Such rentals are in no sense a tax and there is 110 authority to certih• such 
rents to the auditor for collection. 

Bureau of Inspection and S~tpervision of Public Offices, Department of Auditor 
of State'" Columbus, Ohio. 

DEAR SIR: Your favor of April 16th received. You inquire: 
"1. Are delinquent water rentals collectible of the owner of real 

estate supplied with water service by a municipal plant in the event that 
payment thereof is not made by the tenant? 

"2. Are delinquent water rentals a lien upon real estate if certified 
to the county auditor and placed by him upon the duplicate of the county 
treasurer for collection the same as other taxes? Should the county 
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treasurer refuse to take other taxes in the event the owner of the reai 
estate refuses to pay water rent so placed upon the tax duplicate in his 
hands for co1lection? 

"3. In the event that you hold that the law does not constitute 
such delinquent water rentals a lien upon real estate, could the director 
of public service, by rule or order entered upon his journal, make such 
claims a lien upon real estate and impose their collection upon the county 
auditor and county treasurer by requiring the water works officials to 
certify ,same to the county auditor?" 

Answering your first question, Section 3958, General Code provides in part 
as follo\vs: 

''For the purpose of paying the expenses of conducti•1g and manag
ing the water works, such director may assess and collect from time to 
time a water rent of sufficient amount in such manner as he deems most 
equitable upon all tenements and premises supplied with water." 

It becomes important, in order to answer your first question to determine the 
nature of this rent or charges for water. It has been held, in a similar statute 
to ours in the state of N' ew York that: 

"The charge upon persons and their property for supplying them 
with water and commonly known as water rent, is not, in its inception, 
either a tax or an assessment * * *. As regards water rent, the city 
occupies the position of a merchant with commodities for sale. It 
collects a quanity of water, provides means for its distribution, fixes 
a rate at which it will supply with water, and proclaims that all requiring 
water can have it at that rate. The city does for water what the gas 
companies do for gas. The Legislature has a right to declare that an 
indebtedness for water rent shall be a lien, and that the property may be 
sold to satisfy that lien, equally as it declared the wages of a mechanic 
a lien, and that the property may be sold to pay that lien." 

Hennessey vs. Volkening, 30 Abbots, Xew Cases, New York State. Abbot 
on municipal corporations, Volume II, paragraph 468 says that water rentals or 
assessments are not regarded as taxes, but simply the purchase price of commodities 
sold by a public corporation * * *. 

Under the doctrine laid down in the foregoing authorities, the water rent, 
to be charged consumers at a rate fixed by the director of public service under 
authority of Section 3956 General Code, is not a tax, nor can it be said to be an 
assessment. 

The relation between the city and the consumer of water is a contractual 
one. \Vhen a city erects a water works and furnishes water to the residents of 
a city on the terms prescribed by the director of public service, when these terms 
are assented to on an application for water and water is furnished under such 
application, it then becomes a matter of contract between the city and the con
sumer of water. The city agrees to supply water on specific terms and at a 
fixed rate and under certain conditions intended to secure t~e payment thereof; 
and the consumer of water agrees to use and pay for the same on the terms 
specified. 

Having held that the relation between the city and consumer is a contractual 
one, the question now arises whether the language of Section 3950, General Code, 
above quoted, is sufficient to make the indebtedness for water rent, a lien against 
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the property furnished with water. There is no doubt that the legislature has a 
right to declare that an indebtedness for water rent shall be a lien upon real estate 
supplied with water and that the property might be sold to satisfy that lien. 
(Hennessey vs. Volkening, 30 Abbots Xew Cases, New York State.) 

It was evidently the intention of the legislature, when they enacted Section 
3958, General Code, to provide that the real estate furnished with water should 
be responsible therefor. Section 3958 seems to contemplate an assessment on 
the premises and not a personal charge for water supplied. However, it has been 
held, in the case of Eagle ~Ianufacturing Company vs. Davenport, (101 Iowa, 493) 
that, "assessments for local improvements are not a lien unless made such by express 
statutes". 

The legislature must expressly declare that a tax, assessment or charge shall 
be a lien on the premises sought to be charged. To illustrate-the legislature 
in providing for assessments for street improvements, Section 3857 General Code, 
provides that: 

"Every such assessment shall be a lieu on the lands charged 
from the time the council determines the amount assessed against 
each parcel of land." 

In assessments for sewers, Section 3897 provides: 
"Special assessments shall be payable by the owners of the property 

assessed personally, by the time stipulated in the ordinance providing 
therefor, and shall be a lien from the date of the assessment upon 
the respective lots or parcels of land assessed." 

In the case of taxes, Section 5671, General Code, the legislature provides that: 

"The lien of the state for taxes levied for all purposes, in each 
year, shall attach to all real property subject to such taxes on the day 
preceding the second l\Ionday of April, annually, and continue until 
such taxes, with any penalty occurring thereon, are paid." 

Section 3956, General Code, only authorizes the director of public service 
to assess and collect, from time to time, a water rent * * * on all tenements and 
premises supplied with water. It does not expressly provide that all water rent 
shall be a lien on the tenements and premises supplied with water, from the time 
the water is furnished. 

It is right, however, that when water is furnished on credit by the city, some 
system must be adopted to save the city from numerous and constant losses which 
would simply increase the burden of those who pay promptly for the water they con~ 
sume. It would be impossible to furnish, with any degree of safety, water on credit to 
persons having no visible property. However, the legislature has provided that 
the department of director of public service has a right to adopt such rules and 
regulations as to security, for water rent, as he deems advisable, provided that the 
rules and regulations do not conflict with the statutes. This authority is granted 
by Sections 3956, 3957 and 3958 which are as follows: 

Section 3956. "The director of public service shall manage, 
conduct and control the water works, furnish supplies of water, collect 
water rents, and appoint necessary officers and agents." 

Section 3957. "Such director may make such by-laws and regu
lations as he deems necessary for the safe, economical and efficient 
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management and protection of the waterworks. Such by-laws and 
regulations shall have the same validity as ordinances when not repug
nant thereto or to the constitution or laws of the state." 

Section 3958. "For the purpose of paying the expenses of con
ducting and managing the water works, such director may assess and 
collect from time to time a water rent of sufficient amount in such 
manner as he deems most equitable upon all tenements and premises 
supplied with water * * *." 

Under the authority of these sections, the director of public service may 
make a regulation that property supplied with water shall be held liable for all water 
rents and provide that such rents shall become a lien on the property supplied with 
water. 

The city of Bellefontaine adopted the following rules and resolutions in 
reference to water rents: 

"All applications for the use of water ·from the Bellefontaine 
waterworks for the purpose of introducing water into premises, must 
be made by the owner or his authorized agent. 

"The applicant must state fully all purposes for which the water 
is required and answer all questions for which they required the use of 
water, and with the distinct understanding that the property is to be held 
liable for all water rents. Upon complying with these conditions the 
clerk of the waterworks will issue a permit granting the applicant the 
privilege of a service attachment and the number of the service. 

"Water service pipes shall be taken to at least six inches beyond 
the curb line, where it does not exceed twenty feet from water main. 

"An advance rate of eight dollars ($8.00) must be paid at the time 
of application." 

The right of a city to adopt such rules and regulations, was tested in the 
case of Young vs. Hamilton found in 9 N. F. (n. s.). In that case an· action was 
brought by Young to foreclose a mortgage. The city of Bellefontaine was 
granted leave to be made a party defendant and to file answer, and in its _pleadings, 
set up the rules and regulations above set forth and claimed a lien of $4.00 for 
water rent due from a tenant of the owners of the property covered by tr.e 
mortgage, and asked that the water rents be decreed to be a lien on the premises and 
ordered to be paid out of the proceeds of sale. It was held: 

"Where waterworks were owned by a municipality and the by-laws 
and regulations prepared by the director of public service, where the 
waterworks department provided, among other things, that property to 
which water is supplied shall be held liable for all water rents, such 
rents become a lien on the property notwithstanding that application for 
the use of the water was made by the tenant instead of the Jandlorrl." 

I am of the opinion, therefore, for reasons heretofore stated, that Section 
3958, General Code, does not create a lien in itself for water rentals; but Section 
3958, General Code, togethe·r with Sections 3956 and 3957, General Code, authorizes 
the director Of public service to make such rules and regulations that he may 
deem advisable to protect the city in the payment of water rents and charges. He 
may make rules and regulations to the effect that a:· diposit ·shall be made by the 
owner of property, covering water rent for a certain period whether it be furnished 
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to a tenant or to the owner; or, he may make a rule that in case water rent is 
not paid, the water will be turned off until all arrearages are paid; or, he may 
adopt the rules and regulations adopted by the director of public service of Belle
fontaine requiring the owner or his agent to agree that the property and premises 
furnished water, shall be responsible for water rent and shall be a charge upon 
the property until paid. 

Sections 3956, 3957 and 3958, General Code, give sufficient authority to the 
director of public service to protect the city in the payment of water rents without 
making it an express lien on the premises. 

Answering your first question specifically, I am of the opinion that in the 
absence of any rules and regulations made by the director of public sen·ice of a 
city, requiring the owner of property to be responsible for all water rent for 
water supplied to a tenant, and expressly providing that the property is to be held 
liable for all water rents; or, in the absence of any agreement on the part of the 
owner at the time water was furnished to a tenant, that he will be responsible for 
the water rent of a tenant, the water rentals are not collectible from the owner 
of the property personally, nor is it chargeable against the real estate supplied 
with water. On the other hand, if the department of public service has established 
rules and regulations making the owner of the property responsible or the premises 
liable for all water furnished to a tenant, then, in that event, the owner of the prop
erty could be held responsible or the premises could be charged for the water rent, 
being a question of fact in each instance. 

Answering your second question, I am of the opinion that delinquent water 
rentals are not a lien on real estate when certified to the county auditor and 
placed by him on the duplicate of the county treasurer for collection the same as 
other taxes. I further hold there is no authority of law to certify delinquent water 
rents to the county auditor for collection. Therefore, the county treasurer should 
not refuse to take other taxes in the event the owner of real estate refuses to pay 
water rent so placed on the tax duplicate in his hands for collection. 

Answering your third question, I am of the opinion that the director of 
public sen·ice cannot, by any rule or order entered upon his journal, make such 
delinquent water rents a lien upon real e~tate so as to impose their collection upon 
the county auditor and county treasurer by requiring the waterworks officials to 
certify the same to the county auditor; but I am of the opinion that the director 
of public service, by adopting a rule, regulation or order entered upon his journal, 
may require the property owner to stand responsible for water rentals for his 
tenant and can require him to agree, before water is turned on, that the property 
furnished with water is to be held liable for all water rents. 

Yours very truly, 
TIMOTHY S. Hoc.\x, 

Attomey Ge11eral. 
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359. 

EXECUTORS AND ADl\1INISTRATORS-ACCOUNT A~D RECEIPT 
BOOKS MAY NOT BE FURNISHED TO, BY COUNTY COl\DIIS
SIONERS. 

Inasmuch as the statutes do 11ot expressly authorize the furnishing of tlze 
same, the county commissioners are not authori::ed to provide accozmt and receipt 
books at the expense of the county, for the use of executors, and administrators, 
etc., in the probate courts. 

April 18, 1912. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN :-I beg to acknowledge receipt of your letter of February 8, 
1912, wherein you request my opinion as follows: 

"Please render this department y~ur written opinion as to whether 
or not the county commissioners are authorized to provide at the expense 
of the county account books and receipt books for the use of executors, 
administrators, etc., in the probate courts of the counties. This question 
is submitted by the probate judge of Trumbull County and his letter is 
herewith enclosed. Your opinion will be sent out to probate judges in 
the form of a circular letter when received." 

In reply thereto, Section 1583 of the General Code provides as follows: 

"A probate court is established in each county which shall be h, 1 
at the county seat. Such court shall be held in an office furnished by the 
county commissioners, in which the books, records and papers pertaining 
to the court shall be deposited and safely kept by the judge thereof. 
The commissioners shall provide suitable cases for the safe keeping and 
preservation of the books and papers of the court, and furnish such 
blank books, blanks and stationary as the probate judge requires in the 
discharge of official duties. " 

"Administrators and executors are designated as officers of the court." 
Orlopp vs. Schueller, Administrator, 4 C. C. n. s. 614. 

"An administrator appointed by a state court is an officer of that 
court. His possession of the decedent's property is a ppssession taken 
in obedience to the orders of that court. Byers vs. McAuley, 149 U. 
s. 608-615. 

Upon the theory that because administrators and executors are officers of the 
probate court any supplies necessary to the discharge of their duties ought to be 
furnished them as "blank books and stationary required by the probate judge in 
the discharge of his official duties", an affirmative answer to your quotation would 
have to be given. This theory, however, can not be accepted in its fullness, 
for it would embrace the renumeration of the administrator or executor for all 
the expenses of administration from the funds of the county instead of from 
those of the estate; thus, the railroad fare of an administrator or executor upon 
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a journey made necessary in the discharge of his duties is an expense to which 
he is entitled to be reimbursed, not out of the fund of the county, but from 
those of the estate; yet, it is an expense incurred in the discharge of his duties 
as officer of the court. 

It is obvious, therefore, that a line must be drawn between those supplies 
which are to be furnished to the executor or administrator by the probate judge 
and those which he must procure for himself at the expense of the estate. In 
my opinion, this line ought to be drawn in strict conformity with the language of 
Section 1583, above quoted; that section authorizes and requires the commissioners 
to provide the stationary and blank books required by the probate judge in the 
discharge of his official duties; only by inference does it authorize the commission. 
ers in the discharge of their duties. The inference must be rejected. 

· I am, therefore, of the opinion that blank account books and' receipt books 
Jor the use of executors and administrators may not be furnished them by the 
probate judge at the expense of the county. The judge, perhaps, has authority 
to prescribe the form of the accounts to be kept by the administrator, but the 
book in which such accounts are to be kept must be paid for by the estate and 
not by the county. 

Yours very truly, 
TIMOTHY S. HOGAX, 

A ttomey General. 
ADDENDUM 

As the above question is a close one, and as the probate courts of numerous 
counties haYe been providing blank account and receipt books for the use of 
executors and administrators, under the impression that the furnishing was auth· 
orized by law, I would suggest to the Bureau that no adverse findings be made 
against the probate judge or officials of counties in which such blank account and 
receipt books have heretofore been furnished. 

382. 

TRANSCRIPT OF PROCEEDING UPON SALE OF BO~DS MAY NOT BE 
FURNISHED BY CITY-CITY SOLICITOR MAY NOT RECEIVE 
EXTRA COMPENSATION FOR SAME BY CITY. 

A mzwicipalit:y is not authorized to furnish the purchases of bonds a tra11s· 
cript of the proceedings leading up to the sale of the same a11d therefore, the city 
solicitor may 110t be re-imbursed by tlze city for fumislziug such a transcript. 

~lay 2, 1912. 

Bureau of llzspectio1t and Supervisio11 of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GExTLDlEX :-Under date of January 2, 1912, you propounded the following 
questions: 

"1. In the issuance and sale of bonds by a city, is it a legal expense 
of the municipality to furnish the purchaser a transcript of the pro· 
ceedings leading up to the sale of the bonds? 

"2. If so, whose duty is it to prepare said transcript. 
"3. If prepared by the city solicitor, could said solicitor legally receive 

compensation for such service in addition to his regular salary?" 
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The transcript, enclosed in your letter, is composed of copies of the ordin
ances and resolutions of the council of the city of Dayton, relative to the improve
ment of a certain street in said city. 

The statutes concerning the issue and sale of bonds for municipal street 
improvements, and the duties of the various city officers in relation thereto, do not 
disclose that the bond buyer is entitled, as a matter of right, to receive, without 
payment therefor, a copy of such transcript, or that any officer or department of the 
city government is in duty bound to furnish the same and receive compensation 
therefor from the city treasury in addition to his regular salary. The success
ful bidder at a bond sale takes the bonds at his own risk, and if he deems it 
necessary to have a transcript of the proceedings, in order to determine their 
validity, the expense thereof must be borne by himself. 

I conclude, therefore, in answer to your first question, that it is not a legal 
expense, chargeable against a city, to furnish a transcript to the purchaser of munic
ipal bonds. 

A negative answer to your first question renders an answer to the second 
unnecessary. 

The preparation of such transcript, not being within the duties of the city 
solicitor, he is not entitled to receive compensation from the city treasury there
for. If the solicitor prepares such transcript he must look for compensation to 
the person at whose instance the same is done. 

388. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attomey General. 

DIRECTOR OF PUBLIC SERVICE-POWER TO RENT OFFICES OUT
SIDE OF ANY CITY HALL FOR ENGINEERS EMPLOYED IN IN
VESTIGATION AND IMPROVEMEXT OF CITY SEWER SYSTEM. 

The expenditure of a special fund raised from the sale of bo11ds for the ill
vestigation and improvement of a city sewer system, a.nd the direction of such 
work is lodged in the director of public service a11d in the exercise of his vested 
discretion, that official may legally emplo)' expert engineers and rent for them, 
offices outside of the city hall. 

The city auditor is required to issue his warra11t for the expenses so incurred 
regardless of the fact that there are quarters obtainable in the city hall. 

Said expenses should be paid from the f111td raised for the purpose a11d not 
from the general tax fund. 

B11remt of Inspector and Supervisio11 of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under date of May 8, 1912, you ask an opinion of this de
partment upon the following: 

"A special fund has been created by the issuance of bonds for 
the investigation and improvement of the city sewer system. Expert 
engineers have been employed and rooms have been rented outside the 
city hall by the service director as offices for such employes. :May the 
city auditor refuse to issue his warrant in payment of the rental charge 
for said rooms if he is of the opinion that there is sufficient room in 
the city hall to accomodate said employes? Are such charges a legal 
claim against the special fund or should they be met by the service 
fund created by tax levy?" 
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The city hall is a public building and as such is under the management of 
the director of public service, by virtue of Section 4326, General Code which 
provides: 

"The director of public service shall manage municipal water, 
lighting, heating, power, garbage and other undertakings of the city, 
parks, baths, play grounds, market houses, cemeteries, crematories, 
sewage disposal plants and farms, and shall make and preserve surveys, 
maps, plans, drawings and estimates. He shall supervise the construc
tion and have charge of the maintenance of public buildings and other 
property of the corporation not otherwise provided for in this title. He 
shall have the management of all other matters provided by the council 
in connection with the public service of the city." 

It appears that the expert engineers for whom rooms have been rented out
side the city hall are employed in connection with the specific improvement for 
which the bonds were issued. Their work pertains exclusively to the investiga
tion and improvement of the city sewer system. No doubt, the compensation of 
these expert engineers is paid from the money raised by the sale of the bonds. 
The offices which they occupy are also used for the purpose for which the bonds 
were issued. The rent of such offices would be a part of the cost of the investi
gation and improvement of the city sewers. The money secured by the sale of 
bonds is to be used in payment of the cost of the improvement under considera
tion. The salary of officers, and the rental of offices used by them, where the 
time of such officers is used exclusively to promote the work for which the bonds 
are issued, would be a part of the cost of such improvement. 

As it is a part of the cost of the improvement, the rent of offices may be 
paid from the money set aside for the improvement, and need not be paid from the 
funds raised by general taxation. 

Section 4325, General Code, provides: 

~"The director of public service shall supervise the improvement and 
repair of streets, avenues, alleys, lands, lanes, squares, wharves, docks, 
landings, market houses, bridges, viaducts, aqueducts, sidewalks play
grounds, sewers, drains, ditches, culverts, ship channels, stream and 
water courses, the lighting, sprinkling and cleaning of public places, 
the construction of public improvements, and public works, except those 
having reference to the department of public safety, or as otherwise 
provided in this title." 

It is made the duty of the director of public service to supervise the improve
ment of the sewers of a city. The sewers of the city are in his department. The 
director of public service also has charge of public buildings, including the city 
hall. The investigation and improvement of the city sewers is under his control 
and direction. The fund raised by the sale of bonds is expended under the di
rection of the director of public service. 

The director of public service has some discretion in the management of the af
fairs of his department. It is for him to determine whether the offices in the 
city hall are suitable for the purpose and if not, he may secure offices outside 
the city hall. In renting offices, however, he must comply with the provisions of 
the statute as to making contracts. 
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The city auditor would not be authorized to refuse his warrant for the pay
ment of the rent of the offices upon the ground that there is room in the city hall. 
That is left to the discretion of the director of public service. 

393. 

Respectfully, 
TrMOTIIY S. HoGAX, 

Atrorney General. 

CIGARETTE TAX-DISPOSITION OF SECOND HALF OF TAX LEVIED 
IN MUNICIPAL CORPORATION AND TOWNSHIPS OUTSIDE OF 
:.\IUNICIPAL CORPORATIO~S-COUNTIES WITH AND WITHOUT 
COUNTY INFIRMARIES. 

In co:mties where money is paid on account of the cigarette business con
ducted in a township outside of a municipality, the half which remains after the first 
half is paid into the state treasury, under Section 5901 General Code, shall be paid 
to the credit of the infirmary fund of said county where an infirmary is maintained 
in said county. 

However, when the township is in a county not containing a county infirmar:J•, 
the said remaining one half is to be credited to the poor fund of the township. 
Bureau of Inspection and Supervision of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN:-You request my opinion as to the proper distribution of the 
cigarette tax collected in townships outside of a municipal corporation, in view 
of the somewhat obsecure language of Section 5901, General Code, under which 
such distribution is to be made. 

Section 5901, General Code, provides : 

"One-fourth of the money paid into the county treasury on account 
of such business in a municipal corporation shall be paid, upon the war
rant of the county auditor, into the treasury of such corporation to 
the credit of the police fund, or in a corporation having no police ~unci, 

to the credit of the general revenue fund. The remaining one-fourth 
thereof shall be credited to the poor fund of such county; but in counties 
having no county infirmary, it shall be credited to the infirmary fund or 
poor fund of the township, village or city in which it was collected. In 
counties where such money is paid on account of such business con
ducted in a township outside of a municipal corporation, the last named 
two-fourths shall be credited to the infirmary fund or the poor fund 
of such township." 

The question then arises as to the proper application of the one-half of the 
cigarette tax left for apportionment, the other half having been paid into the state 
treasury, under Section 5900. Analyzing Section 5901, we find the money accruing 
from the cigarette tax to be derived from one of two sourses, namely: from a 
municipal corporation or from a township. 

In the first situation the statute provides that one-half of the amount to be 
distributed shall go to the corporation and the other half to the poor fund of 
the county in which such municipality is located. It is true that the county has 
no poor fund, so-called, but the wording of the statute, "shall be credited to 
the poor fund of such county; but in counties having no county infirmary", 
makes it clear that the term "poor fund of the county" and the term "county 
infirmary" are used interchangeably. 
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Simplifying the language, then, the second half of the half to be distributed 
is to be paid to the county infirmary, if there should be one, and if not, then, to 
the city infirmary, if there is one, and to the city poor fund if not. 

In the second situation, the one covered by your question, there are two 
phases to be considered; first, where the township is in a county containing a county 
infirmary, and, second, where the township is in a county not containing a 
county infirmary. 

1. \\'here the township is in a county containing a county infirmary, then, 
the two-fourths or one-half of the tax remaining after the payment of the state 
treasury of the first half is to be credited to the infirmary fund of the county, or, 
in other words, to the county infirmary. 

2nd. \Vhere the township is in a county not containing a county infirmary, 
the remaining two-fourths or one-half is to be credited to the poor fund of the 
township. 

The statute, as I understand, means, and with the words interpolated which 
are understood, would read as follows: 

"In counties where such money is paid on account of such business, 
conducted in a township outside of a municipal corporation, the last 
named two-fourths shall be credited to the infirmary fund of such 
county, or, in other words, to the county infirmary; but in counties 
having no county infirmary it shall be credited to the poor fund of 
such township." 
The reason for the difference in the application of the funds in the case of 

a township within, and a township not in, a county containing a county infirmary, 
can be found in Section 3488 of the General Code, which provides: 

"\,Yhen the trustees of a township in a county having no county 
infirmary, are satisfied that a person in such township ought to have 
public relief they shall afford such relief at the expense of their town
ship as in their opinion the necessities of the person require. \,Yhen more 
than temporary relief is required, they shall post a notice in three public 
places in the township, specifying a time and place at which they will 
receive proposals for the maintenance of such person, which notice 
shall be posted at least seven days before the day therein named for 
receiving proposals." 
In other words, in the former situation the township is under no obligation 

to afford poor relief, while in the latter it is under such obligation. 
Accordingly, if Lucas County maintains a county infirmary, which I pre

sume it does, then the method of distribution employed by the county auditor in 
dividing the tax between the state and the county infirmary fund, to the exclusion 
of the township whence it is derived, is the direct method of distribution. 

Very truly yours, 
Tn1oTHY S. HoG.\X, 

AtfoYIIe:y General. 
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406. 

INTEREST OF PUBLIC OFFICIAL IN PUBLIC CONTRACT-MEMBER 
OF BOARD OF EDUCATION IN VILLAGE DISTRICT HAVING NO 
BANK, AS DIRECTOR OF BANK, CONTR.t\CTING FOR DEPOSIT 
OF VILLAGE FUl'fDS. 

The deposit of a board of education of a village district wherewith there is 
no bank, is governed by Section 7607 General Code which provides for a contract 
by the board with a cotwet~iently located bank offering the highest interest. Such 
a contract is within Section 4757, General Code, and when made by the board, 
with a bank whereof a member of the board is both a stockholder and a director, 
it is therefore, void. 

May 6, 1912. 

Bureau of Inspection and Supervisioa of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN ~:_I am in receipt of your letter of April 3, 1912, wherein you 
state: 

"There is no bank within the boundary of a certain village school 
district. The board of education of this district contracted with a certain 
bank making the bank the depositary for the school funds. This 
contract was made without submitting the same to bids, or without any 
publicity prior to the awarding of the contract which would be calcu
lated to induce other banks to bid for the depositary. "H" was a 
member of the board of education of the village school district and 
was also a director in the bank now acting as depositary for the school 
funds at the time the contract was made, and is still a member of both 
boards. 

"Is the contract thus entered into by the board of education of the 
school district legal?" 

The only material fact stated in your letter is that a member of the board of 
education was a director in the bank at the time the contract was made, and still 
retains his interest in the bank. The fact that the contract was entered into without 
submitting the same to competitive bids, or without any publicity whatever, is not 
a material one. Section 7607 of the General Code, as amended 102 0. L., 290, 
does not require any degree of publicity whatever in the selection of a depositary 
for the funds of a school district which has no bank within its territorial limit. 
That section provides as follows: 

"In all school dstricts containing less than two banks, after the 
adoption of a resolution providing for the deposit of its funds, the 
board of education may enter into a contract with one or more banks 
that are conveniently located and offer the highest qte of interest, 
which shall not be less than two per cent. for the full time the funds or 
any part thereof· are on deposit. Such bank or banks shall give good 
and sufficient bond, or shall deposit bonds of the United States, the 
state of Ohio, or county, municipal, township or school bonds issued by 
the authority of the state of Ohio, at the option of the board of educa
tion, at least equal to the amount deposited. The treasurer of the 
school district must see that a greater sum than that contained in the 
bond is not deposited in such bank or banks, and ·he and his bondsmen 
shall be liable for any loss occasioned by deposits in excess of such 
bond." 
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It will be observed that the section authorizes the board of education to enter 
into a contract with any conveniently situated bank which qualifies otherwise. 
The procedure is quite different from that outlined in the preceding section, which 
I shall not quote. That section, which applies to the case in which the district 
contains two or more banks, requires that competitive bids be solicited in the man
ner therein described, and the board of education has nothing whatever to do, 
excepting to determine the sufficiency of the security offered by the successful 
bidder. 

Under Section 7fiJ7, above quoted, however, the arrangement entered into 
between the board of education and the bank has every element of a contract. 
That being the case, I am of the opinion that Section 4757 of the General Code 
applies. That section is as follows: 

''Conveyances made by a board of education shall be executed by 
the president and clerk thereof. No member of the board shall have 
directly or indirectly any pecuniary interest in any contract of the board 
or be employed in any manner for compensation by the board of which 
he is a member, except as clerk or treasurer. No contract shall be bind
ing upon any board unless it is made or authorized at a regular or 
special meeting of such board." 

~fy predecessor, Hon. Wade H. Ellis, rendered an opinion to the prosecuting 
attorney of Holmes county, in which he held that the section last above quoted 
would not render invalid a depository award made under what is now Section 
7fiJ5 and Section 7606 of the General Code. In the course of that opinion he 
stated, speaking of what is now Section 4757, General Code, that: 

"If this section is applicable at all, it would render voidable all 
. contracts between a bank and a school board on which there was a single 
member who was also a stockholder in a bank, regardless of whether 
his vote was necessary to pass a resolution. (Bellaire Goblet Company 
vs. Findlay, 5, 0. C. C., 418)" 

The former attorney general's reasoning was that ·inasmuch as a board 
of education of ;a school district )J.aving two or more banks ;has nothing 
whatever to do of a discretionary nature after it has passed the resolution 
now required by law, for the establishment of a depository, but is required by 
law to award the deposit of its funds to such bank or banks which offer the 
highest rate of interest and sufficient security, the case was not within the obvious 
intendment of the prohibitory section. 

I have already pointed out the fundamental distinctions between the act of the 
board of education under Section 7(JJ5 and the corresponding act under Section 
7fiJ7 of the General Code. The reasoning of :\Ir. Ellis' opinion, applied to what 
is now Section 7fiJ7, General Code, would produce results opposite to that which 
it produced as applied to the other sections. I am in accord with that reasoning, 
and give it to you as my opinion, that from the authority of the case cited by Mr. 
Ellis, and other cases to the same effect, a contract between a board of education 
of a school district in which there are fewer than two banks, and a bank for the 
deposit of the funds of the district is rendered void by reason of any interest in 
the bank which may be possessed by any member of the board of education. 

I assume, as a matter of course, that the bank director is also a stockholder of 
the bank. A stockholder's interest, while small and indirect, has been repeatedly 
held sufficient to constitute a violation of statutes like Section 4757. 

Very truly yours, 
TIMOTHY s. HOG.\X, 

Attomey Ge11cral. 
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444. 

BOARD OF TRUSTEES OF PUBLIC AFFAIRS-POWER TO MAKE RULE 
TO TURN OFF WATER IN EVENT OF NON-PAYMENT OF RENT. 

The board of public affairs of a village has the same powers to enforce its rules 
by turning off the water in the event of noll-payment of rent as are possessed by 
the director of public service of a city, in this regard. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN :-Your favor of May 13th received. You inquire: 

"May the board of public affairs of a village enforce its rules by 
turning off the service if water rents are not paid in accordance with 
the contract and rules of the board?" 

Section 4357 of the General Code provides when the board of trustees of 
public affairs shall be established, and is as follows: 

"In each village in which water works, an electric light plant, arti
ficial or natural gas plant, or other similar public utility is situated, or 
when council orders water works, an electric light plant, natural or 
artificial gas. plant or other similar public utility, to be constructed, or 
to be leased or purchased from any individual, company or corporation, 
council shall establish at such time a board of trustees of public affairs 
for the Yillage, which shall consist of three members, residents of the 
village, who shall be each elected for a term of two years." 

Section 4361, General Code, provides as follows: 

"The board of trustees of public affairs shall have all the powers 
and perform all the duties provided in this title to be exercised and per
formed by the trustees of water works, and such other duties as may be 
prescribed by law or ordinances not inconsistent herewith." 

Section 4361, General Code, was construed by this department in an opmwn 
addressed to Ron. Allen C. Aigler, Village Solicitor, Bellevue, Ohio, under date 
of November 8, 1911, a copy of which opinion is as follows: 

"I beg to acknowldge receipt of your letter of February 27th, 
in which you call attention to the manifest defect in Section 4361, General 
Code, which confers upon the board of trustees of public affairs in 
villages, all the powers of waterworks tmstees, whereas there are no 
such officers as waterworks trustees me~Jtioned in the code. The specific 
question which has been raised under this statute is as to the authority 
of a board of trustees of public affairs of a village by contract to create 
an indebtedness of more than five hundred dollars, without advertising 
for competitive bids. 

"The question as to the meaning of Section 4361, General Code, 
was presented to this department and a bill prepared under the direction 
of my predecessor was presented to the general assembly for the purpose 
of correcting it, so as to make it read, 
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"'The board of trustees of public affairs shall have all the powers 
and perform all the duties provided in this title to be exercised and per
formed by the director of public service with regard to waterworks.' 

•·y our inquiry was delayed, pending the action of the legislature 
thereon. The general assembly, however failed to pass the bill referred 
to." 

Section 4361, General Code, provides in part as follows: 

" 'The board of trustees of public affairs shall have all the powers 
and perform all the duties provided in this title to be exercised and 
performed by the trustees of waterworks.' 

"As you pointed out, 'this title' does not again mention 'trustees of 
waterworks'; it is therefore an ambiguity, apparent upon the face of the 
codified section. I have, in numerous instances, held, following the estab
lished weight of authority, that where an ambiguity is created in process 
of codification the pre-existing law may be looked to for the purpose of 
ascertaining the intention of the legislature. The pre-existing law being 
consulted discloses at once the fact that the powers of trustees of water
works are the same powers now vested in the direction of public service 
of a city by Sections 3956 to 3981, General Code. These powers, in my 
opinion, are the statutory powers of the board of trustees of public 
affairs. In addition thereto the board has such powers as may be con
ferred upon it by ordinance of council. * * *" 

257 

Following that opinion, I hold that the powers of trustees of waterworks are 
the same powers now vested in the director of public service of a city by Section 
3956 to Section 3981, General Code, and those are the statutory powers of the board 
of trustees of public affairs. 

Section 3958, General Code, provides for the assessment and collection of 
water rents and is as follows : 

"For the purpose of paying the expenses of conducting and man
aging the waterworks, such director may assess and collect from time to 
time a water rent of sufficient amount in such manner as he deems most 
equitable upon all tenements and premises supplied with water. When 
more than one tenant or water taker is supplied with one hydrant or off 
the same pipe, and when the assessment therefor are not paid when due, 
the director shall look directly to the owner of the property for so 
much of the water rent thereof as remains unpaid, which shall be col
lected in the same manner as other city taxes.'' 

I have already held, in an opinion to your department under date of :\fay 14, 
1912, that, 

"The director of public service may make rules and regulations 
to the effect that a deposit shall be made by the owner of property, 
covering water rent, for a certain period, whether it be furnished to a 
tenant or to the owner; or, he may make a rule that in case water rent 
is not paid, the water will be turned off until all arrearages are paid; 
or, he may adopt * * * rules and ·regulations * * * requiring the owner 

9-A. G. 



258 BUREAU 

or his agent to agree that the property and premises furnished water, 
shalJ be responsible for water rent and shaiJ be charged upon the property 
until paid" 

I am, therefore of the opinion that the board of trustees of public affairs of a 
village has authority to enforce its rules by turning off the service if water rents are 
not paid in accordance with the contract and rules of the board. They have the same 
authority as the diredor of public service in that r€gard. 

446. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attomey General. 

FEES AND COSTS-CRIMINAL CASES BEFORE JUSTICES OF THE 
PEACE, MAYORS AND POLICE JUDGES-NO DISTINCTION AS RE
GARDS CASES PUNISHABLE BY IMPRISONMENT AND THOSE 
PUNISHABLE BY FINE ONLY. 

From the arrangement of the statutes before their codification, the intent is 
clear that the words "such prosecution", as they appear in Section 13436, General 
Code, making fees of constables, chiefs of police and marshals similar to those of 
sheriff's fees in criminal cases, and in Section 13439, General Code, with reference 
to payment of costs, refer to all cases coming under the jurisdiction of justices of 
the peace, police judges and mayors, as enumerated in Section 13423, General Code. 

There is nothing in the statutes, therefore, requiring a distinction as regards 
payment of such fees and costs, between cases in which imprisonment is a part of 
the penalty and those punishable by fine only. 

Bureau of Inspection and Supervisio11 of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under date of February 6, 1912, you inquire as foiiows: 

"What cases are included within the purview of Section 13436. 
Does it cover ail cases arising under Section 13423, and if not, which of 
the cases arising under said section are covered? 

"So far as this department is concerned, the principal question 
arising in this matter is whether or not the fees of the officers in such 
cases can be paid under Section 13439." 

Section 13423, General Code, to which you refer provides: 

"Justices of the peace, police judges and mayors of c1t1es and 
villages shaiJ have jurisdiction, within their respective counties, in all 
cases of violation of any law relating to: 

"1. The adulteration or deception in the sale of dairy products 
and other food, drink, drugs and medicines; 

"2. The prevention of cruelty to animals and children; 
"3. The abandonment, non-support or ill-treatment of a child by 

its parent; 
"4. The abandonment or ill-treatment of a child under sixteen 

years of age by its guardian; 
"5. The employment of a child under fourteen years of age in 

public exhibitions or vocations injurious to health, life or morals, or 
which cause or permit it to suffer unnecessary physical or mental pain; 
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"6. The regulation, restriction or prohibition of the employment 
of minors; 

"7. The torturing, unlawfully punishing, ill-treating or depriving 
any one of necessary food, clothing or shelter; 

"8. The selling, giving away or furnishing of intoxicating liquor 
as a beverage, or keeping a place where such liquor is sold, given away or 
furnished, in violation of any law prohibiting such acts within the limits 
of a township and without the limits of a municipal corporation; 

"9. The shipping, selling, using permitting the use of, branding or 
having unlawful quantities of illuminating oil for or in a mine; 

"10. The sale, shipment or adulteration of commercial feed stuffs; 
"11. The use of dust creating machinery in workshops and factories; 
"12. The conducting of a pharmacy, or retail drug or chemical 

store, or the dispensing or selling of drugs, chemicals, poisons or phar
maceutical preparations therein; 

"13. The failure to place and keep in a sanitary condition a bakery, 
confectionary, creamery, dairy, dairy barn, milk depot, laboratory, hotel, 
restaurant, eating house, packing house, slaughter house, ice cream fac
tory or place where a food product is manufactured, packed, stored de
posited, collected, prepared, produced or sold for any purpose." 
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By virtue of the foregoing section justices of the peace, police judges and 
mayors are given jurisdiction to try cases arising from violation of any law re
lating to the various subjects enumerated therein. 

Section 13432, General Code, provides: 

"In prosecutions before a justice, police judge or mayor, when 
imprisonment is a part of the punishment, if a trial by jury is not 
waived, the magistrate, not less than three days nor more than five 
days before the time fixed for trial, shall certify to the clerk of the court 
of common pleas of the county that such prosecution is pending before 
him." 

This section covers prosecutions before a justice, police judge or mayor when 
imprisonment is a part of the punishment prescribed for the offense charged. It 
will include prosecutions for violation of any law relating to the various subjects 
enumerated in Section 13423, supra, when the law prescribes punishment by im
prisonment as a part of the penalty for the offense charged. 

Section 13436, General Code, provides : 

"In pursuing or arresting a defendant and in subpoenaing the wit
nesses in such prosecutions, the constable, chief of police, marshal or 
other court officer shall have like jurisdiction and power as the sheriff 
in criminal cases in the common pleas court, and he shall receive like 
fees therefor." 

Section 13439, General Code, provides: 

"In such prosecutions, no costs shall be required to be advanced or 
secured by a person authorized by law to prosecute. If the defendant 
be acquitted or discharged from custody by nolle or otherwise, or con
victed and committed in default of paying fine and costs, all costs of 
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such case shall be certified under oath by the trial magistrate to the 
county auditor, who, after correcting errors therein, shall issue a warrant 
on the county treasury, in favor of the person to whom such costs and 
fees are payable. All moneys which are to be paid by the county treas
urer as provided in this chapter shall be paid out of the general revenue 
fund of such county." 

The question arises as to what prosecutions are referred to by the words 
"such prosecutions" as used in the foregoing sections. Do they refer to the 
prosecutions described in Section 13432, General Code, that is, those prosecutions 
in which imprisonment is a part of the punishment, or do they refer to the prose
cutions for the various offenses enumerated in Section 13423, General Code, supra? 

Said Sections 13436 and 13439, General Code, are placed in the same chapter 
as Section 13432. In this same chapter are also three other sections which use 
the words "such prosecutions." 

Section 13438, General Code, provides: 

"In such prosecutions, the jurors and the witnesses shall be 
entitled to like mileage and fees as in criminal cases in the court of 
common pleas." 

This section tends to show that the term "such prosecutions" refers to those 
prosecutions triable to a jury. 

Section 13435, General Code, however, throws doubt upon this meaning, when 
it provides: 

are: 

"In such prosecutions, where a different punishment is provided 
for a ·second or subsequent offense, the information or afljdavit upon 
which the prosecution is based, must charge that it is the second or sub
sequent offense or the punishment shall be as .for the first offense." 

The same is true as to the provisions of Section 13437, General Code which 

"In such prosecutions, if there is a verdict for conviction, a new 
trial may be granted for like reasons and subject to like conditions as 
a new trial in criminal cases in the court of common pleas." 

The provisions of Section 13435, General Code, will apply to those offenses 
which only have a fine as the penalty for the first offense, and also to those 
which have a fine and imprisonment as a penalty for the second or subsequent 
offense. In such cases the term " such prosecutions" is not limited to those 
prosecutions which have imprisonment as a part of the penalty. There is no 
valid reason why the provisions of Section 13437, General Code, as to a new 
trial, and of Section 13439, as to security for costs should not apply to all pros
ecutions under Section 13423, General Code. 

The provisions now contained in Section 13423 and 13432 to 13440, inclusive, 
General Code, were originally found in Section 3718a of the Revised Statutes. 
The codifying commission placed in Section 13423, General Code, the various 
offenses which were more generally enumerated in the first paragraph of said 
Section 3718a, Revised Statutes, and also those which came under its provisions 
by reference thereto. 

The second paragraph of said Section 3718a, Revised Statutes, provides in 
part: 
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"In any such prosecution where imprisonment may be a part of 
the punishment, if a trial by jury be not waived, * * *·" 
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In placing this provision in the General Code, it was put in a different 
chapter than the first paragraph and the language was changed so as to read: 

"In prosecutions before a justice, police judge or mayor, when 
imprisonment is a part of the punishment,* * *" 

The third paragraph of said Section 3718a, Revised Statutes provides in part: 

"In all cases prosecuted under the proviSIOns of this act, no costs 
shall be required to be advanced or be secured by any person or persons 
authorized under the law to prosecute such cases; * * *" 

This provision was carried into Section 13439, General Code. 
The fifth paragraph of said Section 3718a, Revised Statutes, provided: 

"In pursuing or arresting any defendant and in subpoenaing the 
witnesses, the jurisdiction and powers of the constable or other court 
officer acting in such capacity, in all such cases, shall be the same as 
that of the sheriff of the county in criminal cases in the common pleas 
court, and he shall receive the same fees therefor as are allowed said 
sheriff." 
These provisions were carried into the General Code as Section 13436, supra. 
Under the provisions of the Revised Statutes the fees of the constable or other 

court officer, in all cases under said Section 3718a, were to be the same as allowed 
to the sheriff. There was no distinction as to cases where imprisonment was or 
was not a part of the punishment. The same was true as to the provisions for 
security for costs and as to the payment of costs from the county treasury. 

While said Section 3718a, Revised Statutes, has been subdivided into several 
sections of the General Code, some of which have been placed in separate chapters, 
yet there is nothing to show any intent to change the rule and to provide that 
the fees of the constable or other officer should be the same as those allowed to 
the sheriff, when imprisonment was a part of the penalty, a.nd that they should 
be otherwise when the offense was punishable by fine only. The same is true as 
to the provision for a new trial and as to charging a second offense. 

It is my conclusion that the provisions of Sections 13436 and 13439, General 
Code, apply to all cases enumerated in Section 13423, General Code, the same as 
under the provisions of Section 3718a, Revised Statutes. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney Ge11eral. 



262 BUREAU 

447. 

WITNESS FEES-RAILROAD POLICEMEN AND HU~IA).'E OFFICERS 
NOT ENTITLED TO, IN CRIMI::-.JAL ACTIOXS IX JUSTICE'S, POLICE 
AND MAYOR'S COURTS. 

Railroad policemen and humaue officers are such "other police officers" as 
are intended by Section 3024, General Code, prohibiting such from receiving witness 
fees in criminal acting before justices of the peace, mayors and Potice judges. 

June 14, 1912. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-Under date of June 4, 1912, you inquire as follows: 

"Is either a railroad policeman appointed under and by virtue of 
authority of Section 9150 or a humane officer appointed under and by 
virtue of authority of Section 10070 and kindred sections, such an 
officer as is precluded from receiving witness fees under the provisions 
of Section 3024 ?" 

Section 3024, General Code, to which you refer, provides: 

"No watchman or other police officer is entitled to witness fees in 
a cause prosecuted under a criminal law of the state, or an ordinance 
of a city before a police judge or mayor of such city, justice of the 
peace, or other officer having jurisdiction in such cases." 

The term "other police officers" as used in the foregoing section will include 
all police officers and the statute makes no exception therefrom. It will be neces
sary to determine whether a railroad policeman and a humane officer are in fact 
police. officers. 

First as to the railroad policeman. 
Section 9150, General Code, provides: 

"Upon the application of a company, owning or using a railroad, street 
railroad, suburban or interurdan railroad in this state, the governor 
may appoint and commission such person as the company designates 
or as many thereof as he may deem proper, to act as policeman for 
and on the premises of such railroad or elsewhere, when directly in the 
discharge of their duties for such railroad. Policemen so appointed 
shall be citizens of this state and men of good character. They shall 
hold office for three years, unless for good cause shown, their commis
sion is revoked by the governor, or by the railroad company as provided 
by law. Not more than one such policeman shall be appointed for each 
five miles of a street, suburban, or interurban railroad" 

Section 9151, General Code, provides: 

"Before entering upon the duties of his office, each policeman so 
appointed shall take and subscribe an oath of office, which shall be 
endorsed on his commission. A certified copy of such commission, with 
the oath, shall be recorded in the office of the clerk of the common pleas 
court in each county through or into which the railroad runs for which 
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such policeman is appointed, and intended to act. Policemea so ap
poilzted aHd commissio11ed severally shall possess and exercise the 
pov.:ers, and be subject to the liabilities of policemen of cities in the 
several counties in which they are authorized to act while discharging 
the duties for which they are appointed." 
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A railroad policeman is appointed and commissioned by the governor. He 
is authorized to exercise the same powers and is subject to the same liability as 
a policeman of a city. His compensation, however, is not paid by the public, but 
by the company, by virtue of Section 9154, General Code, which provides : 

"The compensation of such policemen shall be paid by the company 
for which they respectively are appointed, and at such rates as may be 
agreed upon by the parties." 

The fact that the railroad company pays his compensation does not alter his 
powers, duties or liabilities. He is a police officer, with the powers and liabilities of 
a policeman of a city. The term "other police officer" as used in Section 3024, 
General Code, makes no distinction between police officers and will include a 
policeman of a city and also a railroad policeman. 

Second as to the humane officer. 
Section 10070, General Code, provides for the appointment of the humane 

officer as follows : 

"Such societies may appoint agents who are residents of the county 
or municipality for which the appointment is made, for the purpose 
of prosecuting any person guilty of an act of cruelty to persons or 
animals, who may arrest any person found violating any provision of this 
chapter, or any other law for protecting persons or animals or preventing 
acts of cruelty thereto. Upon making such arrest, such agent shall con
vey the person so arrested before some court or magistrate having juris
diction of the offense, and there forthwith make complaint on oath or 
affirmation of the offense." 

By virtue of Section 10071, General Code, such appointment must be ap
proved by the mayor of the city or village for which such appointment is made. 
or by the judge of the probate court. Said section provides: 

"All appointments by such societies under the next preceeding 
section shall have the approval of the mayor of the city or village for 
which they are made. If the society exists outside of a city or village, 
appointments shall be approved by the probate judge of the county for 
which they are made. The mayor or probate judge shall keep a record of 
such appointments." 

The compensation of such humane officer is to be fixed and paid in accord
ance with the provisions of Section 10072, General Code, which provides: 

"Upon the approval of the appointment of such an agent by the 
mayor of the city or village, the council thereof shall pay monthly to 
such agent or agents from the general revenue fund of the city or village, 
such salary as the council deems just and reasonable. Upon the ap
proval of the appointment of such an agent by the probate judge of the 
county, the county commissioners shall pay monthly to such agent or 
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agents; from the general revenue fund of the county, such salary as they 
deem just and reasonable. The commissioners, and the council of such 
city or village may agree upon the amount each is to pay such agent or 
agents monthly. The amount of salary to be paid monthly by the council 
of the village to such agent shall not be less than five dollars, by the 
council of the city not less than twenty dollars, and by the commissioners 
of the county not less than twenty-five dollars. But not more than one 
agent in each county shall receive remuneration from the county com
missioners under this section." 

The humane officer is appointed by the humane society, subject to the approval 
of the mayor or probate judge. His compensation is paid by the village, city or 
county from public funds. His special duty is to prevent cruelty to animals and 
persons. In order to carry out this duty he is given certain powers pertaining 
to the duties of a police officer. He may arrest persons violating any law re
lating to the protection of persons or animals or the prevention of cruelty thereto. 
He possesses all the powers of a policeman pertaining to these offenses. He is to 
that extent a police officer. The term "other police officer" as used in Section 
3024, General Code, refers to all police officers, and is broad enough to include 
the humane officer, who has certain police powers. 

In conclusion, the provisions of Section 3024, General Code, will include a 
railroad policeman appointed under authority of Section 9150, General Code and 
will also include the humane officer who is appointed by virtue of Sections 10071, 
et seq., General Code, and will prevent such officers from receiving witness fees 
in the class of cases enumerated in said Section 3024. 

455. 

Respectfully, 
TIMOTHY S. HoGA~, 

Attomey General. 

MUNICIPAL CORPORATIOXS-MAY NOT FUR::-JISH ELECTRIC LIGHT 
TO ADJACENT OR CONTIGUOUS VILLAGE. 

The statutes do not authori:::e a village board of affairs managing and con
trolling a municipal electric light plant, to furnish electric light outside of the 
village and therefore, a contract providing for the same may not be entered into 
with either a contiguous or a11 adjacent municipality. 

Bureau of Inspection and Supervision of Public 0 ffices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN :-I beg to acknowledge receipt of your favor of April 23rd, in 
which you request my opinion upon the following questions: 

"Has a board of public affairs managing and controlling a munici
pal electric light plant the authority to contract with a village adjacent, 
but not contiguous, for- furnishing street lighting, or for private consum
ers resident of said adjacent village? 

"If said village is contiguous to the village owning and operating 
the municipal electric light plant, would said last named village haye the 
authority to furnish light to said contiguous village?" 

It is well settled that municipal corporations have only such capacities and 
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powers as are expressly granted, and such as may be implied as essential to carry 
into effect those which are expressly granted; and the doubHul claims to power 
are resolved against the corporation. So the question resolves itst'lf into the 
proposition as to whether the power has been granted to a municipal corporation 
which owns its municipal electric light plant to contract with a village adjacent 
but not contiguous, for furnishing street lighting or lighting to private consumers, 
resident in said adjacent villag.e, or with a village that is contiguous. 

Turning to the enumerated powers of municipal corporations, Section 3618 of 
the General Code authorizes the establishment of lighting, power and heating 
plants and provides as follows: 

"To establish, maintain and operate municipal lighting, power and 
heating plants, and to furnish the municipality and the inhabitants thereof 
with light, power and heat, to procure everything necessary therefor, and 
to acquire by purchase, lease or otherwise, the necessary hinds for such 
purposes, within and without the municipality." 

Section 3990 of the General Code gives specific authority to the council of 
a municipality to erect gas or electric works at the expense of the corporation, 
or purchase gas or electric works already erected therein; it provides as follows: 

"The council of a municipality may, when is is deemed expedient 
and for the public good, erect gas works or electric works at the expense 
of the corporation, or purchase any gas or electric works already erected 
therein, but in villages where gas works or electric works have already 
been erected by any person, company of persons or corporation, to 
whom a franchise to erect and operate gas works or electric works has 
been granted, and such franchise has not yet expired, the council shall, 
with the consent of the owner or owners, purchase such gas works or 
electric works already erected therein. If the council and owner or own
erS' of such gas or electric works are unable to agree upon the compensa
tion to be paid therefor, the council may file in the probate court of the 
county where such gas works or electric works are located, a petition to 
appropriate such gas or electric works, and thereupon the same pro
ceedings of appropriation shall be had as is provided for the appropria
tion of private property by a municipal corporation. A municipal con
tract existing between any village and such person, company of persons 
or corporation, for the public or street lighting shall be considered as an 
element of value in fixing the compensation to be paid for such gas 
works or electric works" 

Section 3991 and 3992 of the General Code expressly authorize municipal gas 
plants, which are erected or purchased under authority of Section 3990 of the 
General Code, to deliver gas outside the municipality. But these sections are 
silent as to the power of a municipality to dispose of electricity outside of the 
municipality. 

Section 3991 provides : 

"When a municipal corporation is the owner of a natural gas plant 
by which the citizens thereof are supplied with natural gas, and such 
natural gas is so supplied through pipes from a point beyond the limits 
of such corporation which pipes pass through the limits of an incor
porated village, the municipality may sell natural gas to such village, or 
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to a company, for the use of such village and the citizens thereof, such 
gas to be delivered at a reducing station to be located within one hundred 
feet of the main pipe line." 

Section 3992 provides : 

"vVhen a municipal corporation is the owner of a natural gas plant 
to supply the citizens thereof with natural gas for fuel, the council of 
such municipal corporation may provide for supplying natural gas at 
rates to be determined by it, to persons living outside of and in the 
vicinity of such municipal corporation, and to cotinty infirmaries, child
ren's homes and other public institutions within or without such munic
ipal corporation. To encourage the location or establishment of manu
facturing industries within such municipal corporation, council may 
reduce the pric; of gas to be used to operate such manufacturing, or 
donate it for a term of years for such purpose, but this section shall 
be inoperative if the municipal corporation or the citizens thereof are 
thereby deprived of a full supply of such gas." 

Section 3966 et seq., General Code, authorizes municipalities to dispose of 
water outside the corporation limits. 

You will note, in the enumeration of powers of municipal corporations, as 
provided in Section 3613, that a municipality has the power to establish, maintain 
and operate municipal lighting, power and heating plants, and to furnish the 
municipality and the inhabitants thereof with light. But there is no express author
ity given by statute to furnish electricity outside of the corporate limits. Munic
ipalities have a right to furnish gas and water to residents outside of the municipal 
corporation, because they are expressly authorized to do so by statute; but in the 
absence of a statute authorizing a municipal corporation to furnish electric light 
outside of the city limits. I am of the opinion that the board of public affairs, 
managing and controlling a municipal electric light plant, has no authority to 
contract with a village adjacent but not contiguous, for furnishing street lighting " 
or to private consumers resident of said adjacent village; nor has the municipality 
which owns and controls its electric light plant any right to furnish light to a 
contiguous village. Very truly yours, 

462. 

TIMOTHY S. HOGAX, 

Attor11ey General. 

COUNTY TREASURER-NO POWER TO CHARG£ AGAI~ST COUNTY, 
FEES OF ATTORNEY EMPLOYED TO RECOVER TAXES COL
LECTED BY I:NSOLVENT BAXK-PERSONAL LIABILITY. 

A county treasurer has 110 authority to delegate his duties to collect taxes to 
a bank. When 1te does so, therefore, a11d the bank becomes insolve11t a11d he em
ploys attorne:~•s to collect from the receiver the taxes collected by the bank, there 
is no statutory authorization providing for the compensation of such attorne:;•s 
and the treasurer must be held personally liable for their fees. 

June 12, 1912. 

Bureau of Inspection and Supervisiou of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN :-Your letter of May 9th received, enclosing a letter from ·Mr. 
M. P. Totman, treasurer of Athens County, and you request that I give you a 
written opinion in answer thereto. 1fr. Totman's letter is as follows: 
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"The Albany State Bank, at Albany, Athens county, Ohio, took 
in from taxpayers of Albany village and the township of Lee, in which 
Albany is situated, $1,807.42, and sent to me as treasurer of said county 
a draft on The Second }..Tational Bank of Parkersburg, \Vest Virginia, 
for the amount to pay said taxes, and I as said treasurer, marked paid 
and sent to said bank the receipts for said tax, and placed the draft in 
The First :1\ational Bank of Athens, which bank forwarded said draft 
to the bank at Parkersburg, but before payment was made, the State 
Bank of Albany was closed by the State Banking Association and a 
receiver appointed to take charge of said Albany State Bank. 

"Xow my tax receipts were out and I had not received money for 
same, so I went to Albany and saw the receiver and demanded the 
money but was refused, so I made every effort I could to get the money, 
but failed, so J employed attorneys of the firm, ·wood and \\' ood, and 
they looked up the law and made out a brief of different decisions on like 
claims and finally got the money in full, $1,807.42, and the same has now 
been placed to the credit of the county, and the law firm of Wood and 
\Vood has made a charge of $200.00 for their services. 

"Xow, what I want to know is, who has the $200.00 to pay? It 
does not seem that I as treasurer should be held for this personally, 
and I don't know whether the county could pay same. You see what 
I want; I don't feel that I should pay this fee of $200.00, and I don't 
know whether the law {irm of Wood and Wood could draw said fees 
from the county, and I would like your opinion in regard to the matter." 
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It appears that for the convenience of the taxpayers of Lee Township, 
Athens County, the treasurer of Athens County sent a list of the taxpayers to 
the Albany State Bank, with the amounts assessed against each, and the Albany 
State Bank collected the taxes and sent a draft for the amount on the Second 
National Bank of Parkersburg, West Virginia. On receipt of this draft, the 
treasurer of Athens county sent the tax receipts to the Albany State Bank, and 
they were distributed to the proper parties. Before the draft was paid, the Albany 
State Bank went into the hands of a receiver, and the draft was held up. The 
treasurer of Athens county employed attorneys, who collected the amount in full, 
and charged for their services the sum of $200.00. The question presented for 
answer is; Who has the $200.00 attorney fee to pay,-the county treasurer person
ally, or the county? 

Sections 2648 and 2649 et seq. G. C. makes it the duty of the county treasurer 
to receive and collect taxes throughout the county. 

Section 2917 of the General Code provides as follows: 

"The prosecuting attorney shall be the legal adviser of the county 
commissioners and all other county officers and county boards and any 
of them may require of him written opinions or instructions in matters 
connected with their official duties. He shall prosecute and defend all 
suits and actions which any such officer or board may direct or to which 
it is a party, and no county officer may employ other counsel or attorney 
at the expense of the county except as provided in section twenty-four 
hundred and twelve. He shall be the legal adviser for all township 
officers, and no such officer may employ other counsel or attorney except 
on the order of the township trustees duly entered upon their journal, 
in which the compensation to be paid for such legal services shall be 
fixed. Such compensation shall be paid from the township fund." 
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You will note that no county officer may employ other counsel or attorney at 
the expeme of the county, except as is provided in Section 2412 of the General 
Code .. Section 2412 G. C. provides as follows: 

"If it deems it for the best interest of the county, upon the written 
request of the prosecuting attorney, the board of county commissioners 
may employ legal counsel to assist the prosecuting attorney in the pros
ecution or defense of any suit or action brought by or against the county 
commissioners or other county officers and boards, in their official capac
ity." 

It becomes the duty of the county treasurer under Sections 2648 and 2649 
et seq. of the General Code to collect the taxes. He could not delegate the authority 
to the Albany State Bank. Having done so, and having entrusted the bank with the 
tax receipts he did so at his own peril, and the recovery of the money was a 
matter entirely personal with him as treasurer, and it was his duty to employ and 
pay for the attorneys personally, and the charge would not be a proper one 
against Athens county. He could not in any event in his official capacity have 
employed an attorney other than the prosecuting attorney, as it is the duty of the 
prosecutor, under Section 2917 of the General Code, to prosecute all actions in 
favor of the county; and the only instance in which the county can employ at
torneys is under authority of Section 2412, G. C., and the commissioners might 
employ attorneys to assist the prosecuting attorney. The treasurer of Athens 
county employed these attorneys personally, and dil not get the commissioners to 
employ them under Section 2412 of the General Code. 

THEREFORE, I am of the opinion that the county is not responsible for 
the attorney fees of Sirs Wood and Wood under the circumstances related in 
your Jetter. 

475. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

SHERIFF-CONTRACT WITH COU~TY C0111IISSIONERS TO FURNISH 
LIGHT, HEAT, WATER, ETC., FOR RESIDE~CE, IS VOID-PRIS
ONERS' :\IAI:~TENANCE. 

A contract by the county commisioners with the sheriff providing for the 
furnishing by the former of light, heat, water, fuel, telephones and cooking uten
sils for the residence of the latter and sixty ceuts a day for roch prisoner main
tained, would contravene the spirit of Section 2850, General Code, providing that 
the sheriff shall be allowed by the commissioners not less than forty-fi·ve nor more 
than seventy-five cents per day for keeping and feeding prisoners in fail. Such 
contract is unauthori:::ed and void. 

April 27, 1912. 

Bureau of Inspectiml and Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. · 

GENTLEMEN :-Replying to your letter of March 6, 1912, in which you inquire 
relative to the legality, or, if it is held illegal, what the finding of this department 
would be, of a resolution of the board of county commissioners of Clark County, 
Ohio, as to entering into a written contract with one D. D. Lawrence, sheriff of the 
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county, providing that in consideration of the keeping and feeding of the prisoners 
in the county jail for the year 1911; that the board of county commissioners shall 
furnish all necessary light, heat, water, fuel, telephones and cooking utensils for 
the residence of the said D. D. Lawrence and pay to the said D. D. Lawrence the 
sum of sixty cents per day for keeping and feeding each prisoner in the county 
jail for one year beginning January 2, 1911. 

Section 2850, General Code provides that the sheriff shall be allowed by the 
county commissioners not less than forty-five nor more than seventy-five cents 
per day for keeping and feeding prisoners in jail, and under certain circumstances 
may receive the same for idiots or lunatics. In addition thereto the section pro
vides what the sheriff shall furnish at the expense of the county. Certainly not 
under this section and no other section of the General Code do we find authority 
for the county commissioners to make a contract as indicated by your letter. 
This resolution does not even indicate that the sheriff's residence is a part of the 
same building, nor under the same roof, and if it were, where can the commis
sioners find authority for furnishing the sheriff's residence with light, heat, water, 
fuel, telephones and cooking utensils? Why not add provisions? 

But one branch of this question has come into the courts, that of light. 
Section 2850 and Section 3177, General Code was before the court in Wood County 
in the Circuit Court in the State of Ohio ex rei vs. Toan, 13 C. C. R. 276 (N. S.) 
in which the court say: 

"County commissioners are without authority to provide for the 
expense of lighting that part of the county jail which is used by the 
sheriff as a residence." 

If not light, why heat-why water, fuel, telephones, and why cooking utensils 
for the sheriff's residence? The county commissioners can only make contracts 
under authority of the statute and there is none to warrant such a contract. 

The purpose of this section is to limit the commissioners as to the per capita 
consideration of the contract and to be valid the section must be of general oper
ation. A contract such as the one entered into might contravene the very purpose 
of the statute. 

Suppose an instance of a sheriff, occupying a very large residence, lighted by 
electricity, heated most completely and in the expensive way and also carry the 
hypothesis to the extent of such a sheriff only having an average of one prisoner 
a week to board. Would this kind of a contract govern such a case and still be 
within the letter as well as the spirit of this section? Still this section is enacted 
to govern all cases. 

If such a contract was entered into it was illegal and without authority of 
law. If money was paid out under such a contract, it should be returned to the 
county treasury and the sheriff paid for the keeping and feeding of prisoners 
within the limits of Section 2850, General Code. 

Very respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 
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476 

MUNICIPAL COURT OF CLEVELAND, OHlO-DUTY OF CLERK TO PAY 
FINES ASSESSED I~ STATE CASES 1NTO THE COUNTY TREAS
URY AND TO THE LAW LIBRARY ASSOCIATION-DUTIES OF 
FORMER POLICE CLERKS-CONSTITUTIO)JAL LAW. 

The clerk of the municipal court of Cleveland succeeds to the duty of the 
former police court clerk of paying the percentage of fm.:s assessed in state cases, 
specified i1~ Section 3056, General Code, to the law library association of Cuyahoga 
county, notwithstanding the language of Section 30 of the act providing for the 
municipal court, stating that the clerk shall collect "all costs, fines, al!d penalties 
and pay the same quarterly to the treasurer of the city of Cleveland". 

This language is made ambiguous by the further language in said secti01~ 

providing that the clerk shall succeed to all duties and powers of police clerks, which 
duties provided for the payment of fines assessed ia state cases, into the county 
treasury, and to the law library assosciation. 

To permit state fines to be paid into city treasury would violate Article II, 
Section 26 of the constitution providing against special legislation, by its inter
ference with respect to disposition of state fines and with reference to common 
school funds, poor funds, and law library associations. As there is furthermore, 
no apparent reason for the sacrifice of state fines to the city, the ambiguity must be 
construed in favor of the latter language of Section 30 aforesaid, and the clerk of 
the municipal court given the duties which formerly devolved on the former police 
clerk of paying a certain portion of state fines to the law library association. 

May 23, 1912. 

The bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-In your favor of March 14th, you requested my opinion upon 
the following question: 

"Is the law library association of Cuyahoga county entitled, under 
Section 3056, General Code, to any part of the fines collected in the 
municipal court of the city of Cleveland, Ohio, created by act of the 
General Assembly on May 11, 1910 (101 0. L. p. 364--see Section 30) ?" 

You refer to Section 3056 which appears in 101 0. L. 295 as follows: 

"All fines and penalties assessed and collected by the police court 
for offenses and misdemeanors prosecuted in the name of the state, 
except a portion thereof equal to the compensation allowed by the county 
commissioners to the judges, clerk and prosecuting attorney of such 
court in state cases shall be retained by the clerk and be paid by him 
quarterly to the trustees of such law library associations, but the sum 
so retained and paid by the clerk of said police court to the trustees 
of such law library association shall in no quarter be less than 15 per cent. 
of the fines and penalties collected in that quarter without deducting the 
amount of the allowances of the county commissioners to said judges, 
clerk and prosecutor * * *." 

and also you refer to 101 0. L. 304, Section 30, which has been amended in 102 
0. L. 163 in a manner immaterial to your question so as to now read as follows: 
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"The clerk of the municipal court shall have general powers to ad
minister oaths, and take affidavits, and to issue executions upon any 
judgment rendered in the municipal court, including a judgment for un
paid costs; he shall have power to issue and sign all writs, process and 
papers issuing out of the court, and to attach the seal of the court there
to; shall have power to approve all bonds, recognizances and undertak
ings fixed by any judge of the court or by law; shall file and safely keep 
all journals, records, books and papers belonging or appertaining to the 
court, record its proceedings and perform all other duties which the 
judges of the court shall prescribe. He shall pay over to the proper 
parties all moneys received by him as clerk; he shall receive a11d collect 
all costs, fines and penalties, and shall pay the same quarterly to the 
treasurer of the city of Clevela11d and take a i'eceipt therefor, but money 
deposited as security for costs shall be retained by him pending the 
litigation; he shall keep a book showing all receipts and disbursements, 
which shall be open for public inspection at all times; and shall on the 
first ~Ionday of each term of court make to the city auditor a report of 
all receipts and disbursements for the preceding term. He shall succeed 
to all and shall have all the powers aad perform all the dt4ties of police 
clerks, and as to the selection of the deputy clerks he shall have power 
to appoint a chief deputy only. All other deputies and assistants shall 
be appointed or selected by him as hereinafter provided." 
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The first italicized portions of the language of Section 30 of the Municipal 
Court Act as above quoted when considered separately and independently from 
other provisions of the act would seem to impart a clear and unequivocal expression 
of an intent that all fines assessed in the municipal court should be turned over 
quarterly to the city treasury: Should this interpretation prevail, fines assessed in 
state cases, would, of course, be included and Section 3056 aforesaid, with refer
ence to law libraries, would haYe no application. 

Such an jnterpretation, however, would innovate a heretofore unheard of 
procedure. The practice of paying fines assessed for violation of state statutes 
into the county treasury has been a universal one. In this connection, Section 
12378, General Code, has a substantial bearing to-wit: 

"Unless otherwise required by law, an officer who collects a fine, 
shall pay it into the treasury of the county in which such fine was assess
ed, to the credit of the county general fund within twenty days after the 
receipt thereof, take the treasurer's duplicate receipts therefor and 
forthwith deposit one of them with the county auditor." 

And so, throughout the statutes, fines assessed in state cases are directed 
with respect to all courts to be paid into the county treasury. In some instances it 
is true the practice of payment into the general fund of the county has been de
parted from. For example, Section 12343 provides that fines assessed in quo 
warranto or ouster proceedings shall be paid into the county treasury to the 
credit of the common school fund; Section 13231, General Code provides that 
fines assessed for violation of Section 13229, General Code, which is a township 
local option provision, shall be paid into the county treasury to the credit of the 
poor fund, and Section 3056, the subject of our present interest, provides that 
certain fines shall be paid directly to the law library association. Only one in
stance is revealed where state fines are to be paid into a municipal treasury and 
this is the provision of Section 13247, General Code, of the chapter dealing with of-
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fenses relative to intoxicating liquors, which section stipulates that fines assessed in 
a court of the county, shall be paid into the county treasury and that fines enforced 
in a court of a municipality, shall be paid into the treasury of a municipal corpora
tion. This statute will be referred to in a further connection. 

A possible reason for a change from the general practice suggests itself in 
the present case as a desire to reimburse the city for the benefits extended to the 
county by virtue of the relief accorded to the common pleas court through the 
extended jurisdiction of the municipal court. That this was the intention of the 
legislative mind, however, is made less probable by a contemplation of the part of 
the expenses of the maintenance of the municipal court which is directly borne 
by the county. Thus, Section 3 of the Municipal Court Act provides for a payment 
to each of its seven judges, by the county, of not less than $1,000 yearly, while 
the city pays not less than $3,500 each; Section 29 of the Act prescribes a compensa
tion by the county of not less than $2,000 to the clerk while the city pays $2,500; 
and Section 38-1 of the Act, as it appears in 102 0. L. 167 provides that the com
missioners may allow such further compensation to the city solicitor and his as
sistants for services in the court, as the couqty commissioners deem proper. 

Since the legislature has provided the share of the expenses of the mainte
nance of the court which shall be borne by the county, such may be deemed ex
clusive and it seems improbable that a further expense was sought to be imposed 
upon the county, such as the forfeiture of fines in all state cases. It seems feasible, 
furthermore, that the county's assistance with respect to salaries of judges, clerk 
and prosecutor, is primarily intended as in the similar police court provisions, as 
a compensation· to the court for its assistance in bringing fines into the county 
treasury. (See Sections 4568, 4599 & 4307, General Code.) In this connection, 
note may also be taken of the fact that the jurisdiction of the municipal court is 
confirmed solely to the City of Cleveland or to residents of the city except with 
reference to criminal procedure in general. 

Coming now to the specific language of Section 30 of the act aforesaid, that 
the clerk "shall receive and collect all costs, fines and penalties and shall pay the 
same quarterly to the treasurer of the City of Cleveland," attention may be called 
to certain other sections of the act to the end that the construction may be made in 
the light of the entire act. 

Section 12 of the Act in 101 0. L. 366, provided as follows: 
"In criminal cases, the practice and procedure shall be as now or 

hereafter provided by law for police courts in cities." 

This provision as amended 102 0. L. 159, Section 12-1 appears as follows: 

"In criminal cases and proceedings, the practice and procedure 
and the mode of bringing and conducting prosecutions for offenses and 
the powers of the courts in relation thereto, shall be the same as those 
which are now or may hereafter be possessed by police courts in munic
ipalities." 

This last quoted section points directly to Section 4578, General Code pro
viding for the mode of bringing and conducting prosecution in the police court 
which is as follows: 

"Prosecutions for offenses against the laws of the state shall be 
brought and conducted in the name of the state, and prosecutions for 
violations of city ordinances shall be brought and conducted in the name 
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of the corporation. In any case a new trial may be granted within the 
same time and for the same cause as in like cases in the court of com
mon pl~as." 
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It will be noted that the amendment in Section 12-1 of the act above quoted, 
made clear and definite, what was obscure in the old section to-wit the intention 
to distinguish between state and city cases. The same intent was further clarified 
in the amendment to Section 8, now appearing in Section 102 0. L. as Section 8-1 
with respect to misdemeanors and felonies, which section incorporated Sections 
4582, 4583 and 4584, General Code of the police court provisions into the munic
ipal court act. 

These provisions point strongly to the intention to make the municipal court, 
in its criminal procedure, an immediate substitute for the former police court with 
the same powers, practice and procedure. 

Coming again to Section 30 of the Act referring to the powers of the clerk, 
note may be had of the second italicized portion of the Act which is as follows: 

aHe shall succeed to all and have all of the powers and perform all 
the duties of police clerks." 

The powers and duties of clerks herein referred to are largely set out in 
Section 4599, General Code referring also to the police court to-wit: 

"On the first Monday of each month, he shall make, underoath, to 
the city auditor, a report of all fines, penalties, fees, and costs imposed 
by the court in city cases, showing in what cases they have been paid, 
and in what cases they remain unpaid, and, at the same time, he shall 
make a like report to the county auditor as to state cases. He shall im
mediately pay into the city and county treasuries, repsectively, the 
amount then collected, or which may have come into his hands, from 
all sources, during the preceding month." 

From all the foregoing therefore, I am of the opnuon that Section 30, at 
least presents a patent ambiguity and the problem is fairly presented as to whether 
or not the legislature intended the payment of all fines therein referred to, to 
include fines assessed in state cases. 

In the ascertainment of the true intent, Article II, Section 26 of the Con
stitution providing that all laws of a general nature shall have a uniform operation 
throughout the state, seems material. Laws with reference to the disposition of 
state fines are manifestly of a general nature. The one statute which permits 
state fines to be paid into the city treasury to-wit the provision above referred to 
with reference to intoxicating liquors cannot be attached for lack of uniformity. 

While having in mind the exception recognized by the courts with reference 
rto the ability of the legislature to pass special laws with respect to the organization 
and establishment of courts, I do not hesitate to question strongly whether this 
exception would extend so far as to permit the passage of a statute which is in 
itself so contrary to this rule of uniformity and which furthermore would affect 
so universal an interference with the uniform operation of so many state statutes 
such as the code section afore mentioned with reference to payment of state fines 
to the credit of common school funds, poor funds, and to law library associations, 
as would a stipulation that all fines in all state cases assessed in one specific city 
should be paid into the treasury of said city. There is clearly an apparent limit 
to this exception to the rule of uniformity and when a statutory direction extends 
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beyond the sphere of establishing and organizing a court and amounts in reality to 
a violation of the constitutional inhibition, the !!Cope of the exception !las clearly 
been overreached. 

The syllabus in the case of Portsmouth vs. ~iilstead, 18 Cir. Dec. 284 is as 
follows: 

"1. The provisions of 96 0. L. 61 Section 126 (Rev. Stat. 1536-633; 
Lan. 3228) requiring "that all fees pertaining to any office shall be paid 
into the city treasury" has reference to municipal fees solely, or such 
fees as may be fixed by municipal authority. 

"2. Said section does not authorize cities to interfere with the fees 
of mayors or chiefs of police in state criminal cases; whether such 
authority can be delegated to municipalities, quaere." 

and on page 385 the court said : 

"It is uniformly held that municipal powers are strictly limited. 
They have only those powers that are expressly granted· or are clearly 
implied, as essential to carry into effect such powers expressly granted, 
and in cases of doubt, the court should be resolved against the city" 

In view of this decision and for the reason aforesaid, that there exit>ts no 
apparent substantial reason for payment of the fines in state cases to the city, that 
the municipal court is manifestly intended to substitute the former police court and 
for the further reason that to hold otherwise would seem to admit of a violation 
of the constitutional inhibition against special legislation, I am constrained to 
conclude that Section 30 should be construed to require the clerk to pay all fines, 
penalties, and costs assessed in city cases only, quarterly, to the city treasurer 
and to pay all fines, penalties and costs assessed in state cases as directed in 
Section 4599, General Code relating to the duties of clerks in police courts. 

Answering your specific question, therefore, in as much as Section 30 pre
scribes that the clerk shall "succeed to all and have all the powers and perform 
all the duties of police courts", he shall succeed to the duty set out for police 
clerks in Section 3056, General Code, of paying the amount of fines therein 
specified, to th; law library association of Cuyahoga county. 

This conclusion is further supported by the fact that the legislature has no 
way changed the obligations of said association to permit all city and county 
officials the use of said library, for which the payment of fines provided for in 
Section 3056, General Code was intended as a compensation, and also by the 
further fact that a discrimination against this particular law library association 
would not seem to be justified in law or equity. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney Ge11eral. 
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479. 

COUXTY DETECTIVES EXTITLED TO WITXESS FEES IX CRDIIXAL 
CASES-GRAND JURY WITNESSES-IDEXTIFICATIOX CERTIFI
CATE OF FOREMAN OF GRAND JURY, NOT SUFFICIENT-WIT
NESSES BROUGHT FR0::\1 OUT OF STATE AXD SERVED AT 
COUXTY SEAT, NOT ENTITLED TO ::\liLAGE-"CO::\lPENSATED 
BY PROSECUTOR IN FURTHERANCE OF JUSTICE". 

Grand jury witnesses are entitled to their mileage only upon the certificate of 
the clerk. The identification certificate endorsed by the foremail of the grand jury, 
is not in itself sufficient. 

In criminal cases, a county detective is entitled to witness fees as ordinary 
witnesses. 

Witnesses in criminal cases responding to the request of the prosewtor from 
without the state or county and served with subpoenas at the county seat are not 
entitled to mileage. They may be compensated by the prosecutor however, out of 
the funds provided by Section 3004, General Code, for expenditures made m 
"furtherance of justice". 

June 26, 1912. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-1 beg to acknowledge your letter of December 29, 1911, in 
which you state that Charles S. Homer, Clerk of Courts, of Cleveland, Ohio, 
has asked your department the following questions : 

"1. Are grand jury witnesses entitled to the milage marked upon 
their identification certificates and endorsed by the foreman of the 
grand jury? 

"2. Is the county detective entitled to witness fees in a criminal 
case? 

"3. Are witnesses in criminal cases, responding to the request of 
the prosecutor from without the state or county, and served after their 
arrival in the county, entitled to mileage from the county line?" 
I will answer your questions in their order. 

1. Section 3013 of the General Code provides that the officer serving a 
subpoena shall endorse thereon the number of miles to which each witness is 
entitled. This must go to the clerk of court in the first instance, and when the · 
witness appears, he must, by favor of Section 13564, G. C., go before the clerk of 
court and take the oath provided by thill> section. The clerk must give him a 
certificate to that· effect, and before he can be examined he must present this 
certificate to the foremarr of the grand jury. . 

The witness, when examined, must return to the clerk to receive certificate 
for his fees. 

The foreman of the grand jury has nothing to do with fixing his mileage. 
The clerk has that record. The foreman can certify that the witness was present 
and examined, but on this certificate he cannot go to the auditor or treasurer and 
draw any fees. The last sentence of Section 3014, G. C., says: "When certified to 
the county auditor by the clerk of the court, fees under this section shall be paid 
from the county treasury''. Only such fees and mileage as are certified by the 
clerk can be drawn from the treasury. The indentification certificate spoken of by 
you has nothing to do in fixing mileage. 
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2. The county detective is entitled to witness fees in criminal cases, the same 
as any other witness, if properly subpoenaed. 

3. Your third question is answered-No. 
There is no such doctrine in Ohio as witnesses receiving mileage, in criminal 

cases, "to the county line," if they appear at the place of holding court, and are 
then subpoenaed for the first time. Witness fees and mileage are statutory, and 
no legal departure can be made from the strict letter of the law. 

If a witness appears voluntaril:y, under some arrangement with a party or 
prosecutor, he must look to the one with whom he made the arrangement, and 
cannot draw fees from the county, except such as are enumerated in the law. 

Such witnesses as you speak of are only entitled to $1.00 per day, when sub
poenaed at the county seat. 

I have no doubt the prosecuting attorney can reimburse such a witness out 
of the funds provided for him by Section 3004, G. C., "in the furtherance of 
Justice." 

481. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attomey Gmeral. 

SALARIES OF COMMON PLEAS JUDGES BASED ON CENSUS LAST 
PROCURING ASSUMPTION OF DUTIES-"TAKING" OF CENSUS AS 
OPPOSED TO "PROMULGATION." 

Section 2252, General Code, prm1ides that a Common Pleas Judge shall be 
compensated in accordance zvith the population as ascertained by the federal census 
nest Preceding the assuming of his duties. 

Judges who took office prior to the "taking" of the census of 1910, therefore, 
shall be compensated in accordance with the census of 1900, and those taking office 
subsequent to that time, in accordance with the census of 1910. 

June 28, 1912. 

Bureau of lnspecti01~ and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under date of May 17th you propounded the following in
quiries: 

"Under Section 2252, G. C., each common pleas judge in the state 
shall receive not less than $1,000 to be paid by the counties in proportion 
to the population. Shall the salaries of the judges who were in office 
prior to the election in 1910, who continue to hold their offices, be appor
tioned according to the federal census of 1910, or shall they continue to 
draw from the several counties of their subdivisions on the apportion
ment of the census of 1900? 

"Shall the salary of a common pleas judge appointed after the pro
mulgation of the federal census of 1910 be based upon such census or 
upon the census of 1900?" 

Section 2252 of the General Code, cited by you, provides : 

"In addition to the salary allowed by the preceding section, each 
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judge of the court of common pleas and of the superior court shall re
ceive an annual salary equal to sixteen dollars for each one thousand 
population of the county in which he resided when elected or appointed, 
as ascertained by the federal census next preceding his assuming the 
duties of such office, if in a separate judicial subdivision. Such additional 
>alary shall be paid quarterly from the treasury of the county upon the 
warrant of the county auditor. lf he resides in a judicial subdivision 
comprising more than one county. such additional salary shall be paid 
from the treasuries of the several counties of the subdivision in pro
portion to such population thereof upon the warrants of the auditors of 
such counties. ] n no case shall such additional salary be less than one 
thousand dollars or more than three thousand dollars." 
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I am of the opinion, in answer to your first question, that the salaries of com
mon pleas judges who were in office prior to the census of 1910, and who continue 
to hold their offices, should be apportioned according to the federal census of 
1900 and not the census of 1910. The statute explicitly states that such salary 
shall be based upon the population as ascertained, not by the "next preceding" 
census, but by that "next preceding his assuming the duties of such office." This 
language is perfectly clear. 

It is equally clear that the salaries of common pleas judges, appointed after 
the promulgation of the federal census of 1910, should be based upon that census. 

ln this connection, I beg to enclose herewith a copy of an opinion rendered, 
llllder date of February 4th, 1911, to the Hon. F. J. Rockwell, prosecuting attorney, 
Akron, Ohio, in which l point out that it is not the promulgation, but the taking 
of the census that fixes the date at which such salaries are to be determined. 

482. 

Very truly yours, 
TrMOTHY S. HocAx, 

Attor11ey General. 

COXTRACT BY VILLAGE WITH PUBLIC UTILITY GRAXTIXG FREE 
WATER TO LATTER, IS VOID. 

Tlze purposes for which council may supply free water, are enumerated in 
Section 3963, Gmeral Code, and free water for no other purpose is authorized. 

A contract, therefore, by the village with a public utilit~·. containing in its 
provisions a grant of free water and light to said utility, is void. 

June 25, 1912. 

Bureau of Iuspectio11 a11d Supervisioll of Public Offices, Columbus, Ohio. 

GENTLDiEN :-You ask for an opinion as to the validity of a contract between 
the Village of Plymouth, Ohio, and The Xorthern Ohio Railroad Company. Copies 
of the contract, called "An Ordinance," and letter of the Village Clerk accompany 
your request. 

In order to properly construe this contract and intelligently answer your 
question, I quote the contract, or "Ordinance:" 

"AX ORDDJAXCE" 

".\pproving the contract entered into by the Xorthern Ohio Rail
way Co. and the Village of Plymouth, Ohio, with relation to the removal 
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of division terminals from X ew London, Ohio, to the Village of Ply
mouth, Ohio, 

"Be it ordained by the Common Council of the Village of Plymouth, 
Ohio, that a contract signed by the ~Iayor and Clerk of the Village of 
Plymouth and by the X orthern Ohio Railway Co., dated the 28th day of 
October, 1904, providing for the removal of the division terminals from 
New London, Ohio, to the Village of Plymouth with relation thereto 
be and the same is hereby in all things ratified and approved, and the 
same shall be in full force and effect from and after this date for the 
term and time mentioned in the said contract, and shall be binding and 
obligatory upon the said Village of Plymouth during all of said period. 
The said contract reads in words and figures following to-wit: 

"This article of Agreement made and entered into this 18th day of 
October, 1904, between the 1\ orthern Ohio Railway Company, a corpora
tion of the State of Ohio, first party, and the Village of Plymouth, 0., 
second party, witnesseth: 

"That whereas the said first party desires to change its diYision 
terminals on its railroad from the Village of New London, 0., to a more 
convenient and satisfactory location on its said line of railroad, and 
whereas the said Village of Plymouth, 0. is located upon said line of 
railroad, and desires to secure the location of said division terminal in 
said Village. 

"Now this agreement is to the effect following: 
"First, That the said first party agrees to change its said division 

terminal from the said Village of New London in the State of Ohio and 
locate the same in the Village of Plymouth in the said State of Ohio, 
for and in consideration of the things granted and to be done by the 
said village of Plymouth as hereinafter provided. 

Second, The said second party agrees to furnish to the said first 
party, free of cost, electric current, lamps, connections and all other 
appliances necessary for lighting all street crossings crossed by said rail
road within the said Village of Plymouth and required by said Village to 
be lighted, from this date during the full term and continuance of this 
agreement. 

"Third, The said second party agrees to furnish to the said first 
party, free of cost, all electric current, lamps, connections, etc., for light
ing the passenger station of said first party and the office of its road
master to be located in said village of Plymouth for and during the con
tinuance of this agreement. 

"Fourth, The said second party agrees to furnish to first party and 
deliver to its water tank, free of cost, sufficient water to supply at all 
times during the term and continuance of this agreement, water necessary 
for all of the locomotives of said first party, the said second party is 
to provide two lines of pipes to its pumping station so as to be able to 
pump water into the said tank from either the river or village wells in 
case of a shortage of water at either of said points. 

"Fifth: The said second party agrees that if at any time the said 
water lines shall be extended in Riggs Ave. across the tracks of the first 
party the said second party will furnish to first party free of cost, water 
for its station, the said first party to pay for making the tap to said water 
supply. 

"Sixth: The said second party hereby agrees that the said first 
party shall have the right to lay any and all tracks additional which may 
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be necessary in the proper conduct of its business, across Beelman St. in 
the said Village of Plymouth. 

"Se,·enth: It is agreed that this agreement shall remain in full 
force and effect for so long as said first parties division terminal shall 
remain located in said Village of Plymouth. 

"In witness whereof, the said parties hereunto subscribed this 
agreement in duplicate this the day and date first above written. 

"THE XORTHERX OHIO RAILWAY CO., 
''By E .. \. l-IAXDY, Chief Eugilzecr. 

"THE VILLAGE OF PLY:-.IOUTH, OHIO, 
"By Geo. H.\XICK, J!a)'OY. 

".\ttest \\'. A. JEFFREY, Clerk. 

''This ordinance shall take effect from and after its passage and 
publication. 

''Passed this 18th day of Oct., 1904. 
"\\'. A. JEFFREY, CJerf<. GEO. l-IAXICK, J!ayor." 
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Then follows a ''Resolution to .1pprove Collfract," which reads as follows: 

"Resolved by the Council of the Village of Plymouth, Ohio, three
fourths of all members thereto concurring, that the agreement covering 
the matter of leasing the pump foundation and pipe line of the Xorthern 
Ohio Railway Co. to the Village of Plymouth, Ohio, be and the same is 
hereby approved and the ::\!ayor and Clerk are hereby authorized to sign 
the same in duplicate for and in behalf of the Village of Plymouth, Ohio, 
and the same shall he in fuJI force and effect from and after this date. 
This said contract reads in words and figures following: 

''This agreement made this 7th day of December, 1907 between the 
X orthern Ohio Railway Company, first party and the Village of Ply
mouth, Ohio, second party, witnesseth : 

''\Vhcrc as, by an agreement entered into by and between the parties 
hereto on the 18th day of October, 1904 said second party agrees to 
furnish said first party, at its water tank in the Village of Plymouth, 
0., sufficient water at aJI times during the term of said agreement for 
aJI locomotives of the first party, and to provide two lines of pipes so as 
to be able to pump water into said tank either from the Huron River or 
the Village wells; and whereas. to provide better facilities for furnishing 
said water to first party second party desires to use first parties old 
pump foundation located in said village of Plymouth, 0. together with 
first parties three inch intake pipe leading from Huron River to said 
pump foundation, and two and one half inch supply pipe leading from 
said pump foundation to first parties water tank, said pump foundations 
and pipes being substantially as shown on the blue print attached hereto 
and made a part hereof. 

Xow, therefore, said first party does for and in consideration of one 
dollar to it in hand paid and the agreement hereinafter contained, hereby 
grant to the said second party the right to use the above designated pump 
foundation and pipes of first party upon the following terms and condi
tions. 

"First: That all necessary repair work shall be done and the pipes 
maintained in perfect condition and repairs at the sole cost of said 
second party, and if at any time it fails to keep said oipes in such perfect 
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condition and repair and such default continues after ten days notice to 
said second party by the first party to repair said pipes in such manner as 
shall be designated by first parties Chief Engineer second parties right 
to use said pipes shall cease and terminate and the first party shall take 
possession thereof, or may, at its option, make such repairs, and charge 
the cost thereof to second party, which second party agrees to pay within 
ten days after presentation of bills therefor. 

"Second: That second part may erect a building upon the old pump 
house foundation located on first parties right of way, as shown on the 
blue print hereto attached, which building shall be constructed and main
tained satisfactory to first party. 

"Third: This agreement is upon the express understanding and 
condition that the first party shall be permitted to terminate the same at 
any time by giving second party thirty days notice in writing of such in
tention. 

Fourth: The second party shall and will indemnify the first party 
against any and all damages, claims and demands, which may in any man
ner and at any time be made, or which may arise from the bursting or 
leaking of said pipes, or from any other cause which would or could be 
attributed to the said pipes or to the maintaining, renewing or using of 
the same. 

"In witness whereof the said parties have hereunto subscribed this 
agreement in duplicate this the day and year first above written. 

"THE NORTHERN OHIO R. R. CO., 
"By E. A. HANDY, Ass't Gen'l Mgr. 

"THE VILLAGE OF PLYMOUTH, OHIO. 
"By J. T. GASKEILL, Mayor. 

"Attest, W. A. }EFFREY, Clerk. 
"Passed this seventh day of December, 

"W. A. }EFFREY, Clerk. 
1905. 

J. T. GASKILL, Mayor." 

I do not see much difficulty in answering your interrogatory. 
The powers of villages, in Ohio, are all enumerated in the Municipal Code. 

Unless authority is given by said code, to enter into such an arrangement as is 
set forth in the quotations above, the village has no power to bind itself by such 
contractual relations, and the same, as to both parties, is unenforceable and void. 

The municipal code nowhere gives a village the right to enter into such a 
contract as above set out; nor into any contract, however advantageous to the 
municipality, by which a person or corporation can enjoy free use of water or light, 
except as specifically provided by law. • 

A village can not, as such, give special privileges to any bne, even in return 
for concessions to the municipality. 

\Vater and light, when controlled and owned by the village, are elements of 
revenue, and not subject to gift. 

The Legislature has fully spoken as to the free use of water. Section 3963, 
G. C., is inclusive, and as a matter of law, exclusive, as to all not mentioned therein. 

Water Supply Free For Certain Purposes: 

"Section 3963. No charge shall be made by the director of public 
service in cities, or by the board of trustees of public affairs in villages, 
for supplying water for extinguishing fires, cleaning fire apparatus, or 
for furnishing or supplying connections with fire hydrants, and keeping 
them in repair for fire department purposes, and cleaning of market 
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houses, the use of any public building belonging to the corporation or 
any hospital, asylum, or other charitable institution, devoted to the relief 
of the poor, aged, infirm, or destitute persons, or orphan or delinquent 
children, or for the use of public school buildings; but, in any case 
where the said school building, or buildings, are situated within a village 
or cities, and the boundaries of the school district include territory not 
within the boundaries of the village or cities in which said building, or 
buildings, are located, then the directors of such school district shall pay 
the village or cities for the water furnished for said building or build
ings." 
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Therefore, the contract between the village of Plymouth and the. railroad com
pany is void. 

Very truly yours, 
TIMOTHY S. HoGAx, 

A ttomey General. 

483. 

BLI:\D RELIEF CQ:IDIISSIOX-EXPEXDITURES LDIITED TO YEAR 
AXD FUXD FOR WHICH LEVY ~iADE-XE\V LEVY BY COU:--JTY 
CO~UIISSIOXERS AND NEW ALLOWA~CES. 

The expeuditures of the Blind Relief Commission are limited to the fund 
1·aised by levy by the cot111ty commissioners for this purpose, and each fund is limited 
to expeuditrrres of the year succeeding Afarch 1st, for which the levy was made. 

Allowauce made by the Blind Relief Commission, therefore, for months pre
ceding 11iarch 1st, and exceeding the amount of the f111zd, are absolutely void, and 
the claims for which said a/lowallces were made can o11ly be paid through a specific 
levy made by the Cou11ty Commissio11ers aud a new allowance made by the Blind 
Relief Commission on the uew fzwd so raised. 

June 28, 1912. 

Bureau of luspectiou aud Suj>eY'i:isiou of Public Offices, Departmeut of Auditor of 
State, Columbus, Ohio. 

GEXTLE~IEX :-I beg to acknowledge receipt of your letter of ~lay 7th, enclos
ing a letter addressed to you by the acting secretary of the Franklin County Blind 
Relief Commission, asking the following question: 

"I desire to know why the blind pensioners should not be paid for 
October, Xovember and December, 1911, and for January and February, 
1912. The fund became exhausted because a levy of 24/100 mills was 
made when the law authorized a levy of 3/10 mills, and under the Smith 
Law the levy cannot be increased over that made last year." 

This question involves the consideration of the following provisions of the 
General Code : 

"Section 2967. * * * If the commission is satisfied * * * that the 
applicant is entitled to relief hereunder, it shall issue an order therefore, 
in such sum as it finds needed not to exceed one hundred and fifty dollars 
per annum, to be paid quarterly from the fund herein provided, on the 
warrant of the county auditor, and such relief shall be in place of all 
other relief of a public nature. 
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"Section 2969, as amended 101 0. L., SO. In addition to the taxes 
levied by law for other purposes, the county commissioners of each county 
shall Je,·y a tax not to exceed three-tenths of one mill per dollar on the 
assessed value of the property of the county, to be levied and collected 
as provided by law for the assessment and collection of taxes, for the pur
pose of creating a fund for the relief of the needy blind of their re
spective counties." 

I am firmly of the opinion that the Blind Relief Commission is ,,·ithout author
ity, under the present laws at least, to issue orders in any one year aggregating a 
greater amount than the amount of the Blind Relief Fund as measured by the 
county comtsswners. Likewise, of course, the county auditor would be without 
power to issue a warrant against this fund when the same has become exhausted. 
In connection with the above sections must be considered the provisions of the 
Smith One Per Cent. Law, so-ca!led, as heretofore construed by me in an opinion 
to your department, and in one to Hon. E. C. Turner, Prosecuting Attorney of 
Franklin County, a copy of which you have. In the latter opinion, especially, it is 
pointed out that proceds of a levy made in June 1911, available in :\Iarch, 1912, and 
in August, 1912, can be expended only for the purpose of paying claims arising 
during the year beginning on March 1st. In order to pay back claims, the com
missioners would at least have to levy especially for that purpose, as well as to 
subsequently appropriate the proceeds of such levy for the payment of such claims 
arising prior to March 1st, 1912. In short, in the absence of an appropriation to 
pay claims arising in a previous year, each year must, under the Smith Law, take 
care of itself. 

What I have already said furnishes a sufficient answer to the question pre
sented. H~wever, I am inclined seriously to doubt whether the commissioners 
would have the authority to make a levy especially for the purpose of paying claims 
allowed by the Blind Relief Commission in a previous year, in excess of the amount 
of the fund. I have already stated that in my opinion it is the duty of the Blind 
Relief Commission to confine their allowances in the aggregate to the amount 
of funds. Authority is not expressly granted to this commission to make the al
lowance, irrespective of the amount of the fund, but on the contrary it is expressly 
declared that the allowance must be paid from the Blind Relief Fund and from no 
other source of revenue. In the absence of specific authority in the statute con
ferred upon the Blind Relief Commission to create a claim against the county as 
such, as distinguished from the Blind Relief Fund. I am clearly of the opinion 
that such power does not exist. The general rule, that statutes providing for the 
expenditure of public money and creating agencies of the public for special pur
poses are to be strictly construed, applies here. 

Indeed, if the law must be construed so as to give the Blind Relief Commission 
independent vower to create an obligation against the county, then it is clearly un
constitutional, and in that event the members of the Blind Relief Commission would 
be county officers; such officers, under the constitution, must, of course. be elected 
by the people. As I have construed the law, 'I believe it to ·be constitutional, al
though the prosecuting attorney expresses some doubt as to that question. 

From what I have said it follows that outstanding orders issued by the Blind 
Relief Commission prior to ~Iarch 1, 1912, at a time when the Blind Relief Fund 
was exhausted, cannot be paid from this year's fund, or the appropriation therefor. 
While my opinion is not solicited upon the point, it seems to me, also, that the 
county commissioners are without power to recognize the validity of such orders, 
and to make a levy expressly for the purpose of paying them. Relief may, however, 
in my opinion, be lawfully extended to those who are the losers by reason of the 
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facts submitted to me in this case. A levy especially for that purpose must be made 
by the county commissioners and an appropriation thereof for the purpose of pay
ing relief claims for the year 1911, then the Blind Relief Commiss\on must make 
new allowances to these persons, the old ones being absolutely void. If the county 
commissioners are willing to do this, and are able to do it within the limitation of 
the budget, I believe the end sought can be accomplished in this way, but not by any 
other proceedings. The allowances already made are absolutely void. 

488. 

Very truly yours, 

-----·----

TnwTHY S. HoG.\~, 
Attorney General. 

CO:\IPEXS.\TIOX OF TO\VXSHIP TRUSTEES-LI::\IITATIOX OF $150.00 
PER YEAR APPLIES OXLY TO GEXERAL TOWXSHIP DUTIES
CO:\TPEXS.\ TIOX FOR SPECIAL DUTIES XOT PRECLUDED. 

Sectioll 3294. General Code, providing a limit to yearly compensation of town
ship tmstees to the extent of $150.00, applies Ollly to compe11sation for general busi-
1less of the towuship. Said section, therefore, does not preclude the township 
trustees from receiving additional compensation, under Section 1184-2, General 
Code, which is a later statute imposing special duties aud providing for payment 
out of a special road fund, for uwki11g up statistics as provided in said section. 

July 2, 1912. 

Bureau of Iuspection and Supervision of Public offices, Department of Auditor of 
State, Columbus, Ohio. 

DEAR Su:s :-Your letter under date of February 29th containing the question: 

"\Vould a member of the board of township trustees be entitled to 
receive under Section 1184-2 G. C., an amount due for services rendered 
by him, if such an amount would make the total received by him for his 
sen· ices during the year over $150.00 ?" 

Section 3294, General Code, provides: 

"Each trustee shall be entitled to one dollar and fifty cents for each 
clay of service in the discharge of his duties in relation to partition fences, 
to be paid in equal proportion by the parties, and one dollar and fifty cents 
for each day of scn·ice in the business of the township, to be paid from 
the township treasury. The compensation of any trustee to be paid for 
the treasury shall not exceed one hundred and fifty dollars in any year 
including services in connection with the poor. Each trustee shall present 
an itemized statement of his account for such per diem and services, 
which shall be filed with the clerk of the township, and by him preserved 
for inspection by any person interested." 

Section 1184, General Code, (Vol. 102, 0. L. p 336, Sec. 9) provides among 
other things: 

"The township trustees shall be paid the per diem allowance by law 
for their services, for the actual time so employed" (that is in making 
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up the statistics provided for) "and the same shall be paid out of the 
road fwtd of the township, which shall be in addition to all other com
Peusations allowed them by law."' 

This section refers to duties of trustees 111 conjunction with the Highway 
Commissioner. 

Sections 5942-3-4-5, General Code, PROVIDE for work to be done by the 
township trustees .in keeping down brush, briars, thistles or other obnoxious weeds 
along partition fences, etc., and Section 5946, Geueral Code, provides for the pay
ment of one dollar and fifty cents per day for each trustee for such services and 
this per diem shall be paid by the parties as costs. See Section 3294, Ge11eral Code. 

Likewise under Section 6619, General Code, township trustees shall be allowed 
for locating and establishing ditches under the chapter, one dollar and fifty cents 
per each day, etc. 

Section 6621, General Code: 

"The clerk shall apportion the payment of the costs of location and 
establishing ditches under the chapter to the parties interested in such 
ditch." 

The above sections provide for the allowance of one dollar and fifty cents 
per diem to the trustees and as the costs are to be paid by the parties, from no part 
of the general business of the township as provided for in Sectiotz 3294, General 
Code~ 

These sections seem to distinguish between the duties of the trustees on be
half of individuals and on behalf of the township and the township business is 
further subdivided into general and special duties of the trustees. 

The Section 3294 limits the trustees' compensation for the administration of 
the general business of the township to $150.00 in any one year to be paid from 
the treasury; this we assume to mean the general fund. 

Section 1184-2, General Code, to which you make reference imposes special 
duties and provides for the payment out of a special fund and the duties imposed 
are not wholly of township interest but are in assistance of a state officer in a 
matter of general state wide interest. 

This last named section governs Section 3294 in this matter both because it 
is a later enactment and .because it is a special provision which. if not inconsistent, 
would govern the general provision of Section 3294. 

We do not think these provisions inconsistent or conflicting and I am, there
fore, of the opinion that the allowance of fees permitted under Section 1184-2 G. C., 
is proper and legal even though such allowance exceeds the limit of $150.00 pro
vided by Section 3294, General Code. 

Very truly, 
TrMoTHY S. HoGAx, 

Attorney General. 
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492. 

TAXES AXD TAXA TIOX-S:\IITH OXE PER CEXT. LA \Y-GEXERAL 
FUXDS-LEDGER FUXDS-TRAXSFER OF FUXD5-0VERDRAFT5-
"REVERT TO GEI'\ERAL FUXDS"-LDIITATIOX UPOX POWER OF 
APPROPRIATI0-;\5-COUXTY CO~l:\iiSSIOXERS. 

Under the Smith One Per Cent. Law in spite of the language of 5649-3e G. C. 
pro7/iding tlza t unexpended balances shall revert to the "general fund," it must be 
concluded in view of Section 5649-3a G. C. that the existence of so called "ledger 
funds" co1zstituting appropriations for specific purposes for which lez•ies have been 
definitely made, have not been supplanted by single "general" or "undivided tax 
fund." 

The power of the· county commissioners i11 making appropriations is there
fore limited not only by the requirement that appropriations shall not exceed the 
total amount fixed by the budget commission, but also by the requirement that all 
appropriations must be made from funds in the treasur3•, and not for a greater 
amount for all}' purpose than that which stands to the credit of the particular fund 
on the ledger of the county. 

Under Section 2443 G. C., transfers may not be made from the general fund 
to a partiwlm· ledger fzmd, nor vice versa, unless the fund to be transferred to is 
"exhausted," and unless furthermore there is authorit::-.1 for supplemental levies for 
the reimbursemmt of the fund transferred from, which authority does not exist 
under the Smith Law, and such fund could not be reimbursed unless a specific 
item has been provided for such purpose by the Budget Commission. A further 
reason preventative to such transfers from the general fund lies in the fact that 
said Section 2443 G. C., applies only to transfers from funds levied and collected 
for a special purpose, which cannot apply to a "general fund." 

In view of these limitations therefore, when county officials havr, from a mis
understanding of the law, paid bills prior to 1\farch, 1912, but of mone:vs coming into 
the treasury from the collection for the first half of 1912, so that there is there
fore as a remit of such overdrafts less mone}' in the treasur}• then was appropriated 
for that period, monies cannot be transferred from the general fund to specific 
funds, or vice 'l!ersa for the purpose of providing for such overdrafts. 

And so also the county commissioners may not resort to such transfers to and 
from the general fund in order to effect an expenditure of moneys appropriated 
for the second half of the :l'ear for purposes of the first half of the }'ear, or vice 
·versa, when it is thought advisable or necessary to expend a greater amount for 
one period than for the other. 

Such transfers may be made under 2296 G. C., by appeal to Common Pleas 
Court. Such a procedure is cumbersome however, and, when the transfer is to be 
only temporary, would hm:e to be followed twice, once for the transfer and again 
for the retransfer. 

When as a result of the overdrafts aforementioned there is to the credit of 
the general tax fund balance a less amount of money than has bem allowed for 
all pu1-poses by the Budget Commission, the only method of bookkeeping would 
seem to be that of crediting the funds respectively with the amount which they 
should legally contain and requiring the commissioners to limit the appropriations 
to the amounts available from each fund as reduced by the overdrafts. 

Section 5649-3e of the General Code provides "that balances remaining over 
shall revert to the general fund." From the primary meaning of the word "revert" 
and also from the fact that the general fund is treated as a thing already existing 
and is not defined as a new creation such language should be construed to require 
such balances to revert to the funds from which they were taken. 
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May 10, 1912. 
Revised June 22, 1912. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GEXTLEMEX :-I herewith acknoweldge receipt of your letter of April 15th, in 
which you submit for my opinion thereon the following questions: 

"1. :\Jay the county commissioners, in making appropriations for 
the first half of the fiscal year beginning March 1st, exceed the amount 
to the credit of any certain fund as shown by the auditor's ledger for any 
one object,-for instance, for maintenance and repair of bridges,-pro
vided the amount appropriated for that object does not. exceed the amount 
allowed therefor for the entire year by the budget commission and pro
vided, further, that the aggregate of appropriat"ions so made does not ex
ceed the total amount of money in the county treasury subject to appro
priations? 

In handling the finances of a county, it is often desirable and often 
necessary to use a much greater amount for certain objects the first half 
of the fiscal year than the last half, while certain other objects may, and 
often do, require the use of more money during the last half of the year. 
Keeping in mind the two limitations provided in Section 5649-3d, viz: 
that no appropriation shall be made for a greater amount for any pur
pose than the amount fixed by the budget commission for such purposes 
(exclusive of receipts and balances) and that all appropriations must be 
made from moneys known to be in the treasury, it seems to us that the 
plan outlined above would meet the requirements of said section. Of 
course, any appropriation made the first half of the year must be de
ducted from the amount fixed by the budget commisssion to ascertain 
the maximum appropriation that may be made for the same purpose the 
second half. If this plan were followed, it would be found at the end of 
the year that no more had been appropriated for any object for the en
tire year than the amount fixed by the budget commission and further
more, the appropriations would be found to have been made from moneys 
in the treasury. 

"By this plan we do not mean that fund accounts should be entirely 
disregarded, but it would really have the effect of allowing the commis- . 
sioners to make use of Section 2443 in an indirect manner. 

"2. Section 5649-3e provides that balances remaining over shall re
vert to the general fund, which, if interpreted literally, would in effect 
allow such balances to be used, in the discretion of the commissioners, for 
any purpose whatever requiring appropriations. In your opinion, may 
the last mentioned section be so construed as to authorize the balances 
to revert to the funds from which they were originally appropriated? 
This would seem to be the meaning of the word 'fund' in the third line 
from the last in said section were interpreted to mean 'funds.'" 

In order that my opinion may be of service to you in advising officials of 
as many counties of the state in which difficulty may exist because of failure to 
understand the application and workings of the Smith One Per Cent. Law, so-called, 
I shall assume that this statement of facts, to which I think you will agree, is 
typical of those found in many counties. 

After the February settlement, so-called, in the year 1912, the amount of 
money in the treasury of the county to the credit of all of the funds of the county 
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combined as the proceeds of such settlement is found to be much less than the ledger 
balance which should be in the treasury to the credit of such funds after such set
tlement. This is due to the fact that the commissioners of the county, in good 
faith and in ignorance of the implied repealing and amendatory effect of the Smith 
Law as I have discussed the same in my previous opinion to your department, and 
in that to Hon. E. C. Turner, Prosecuting Attorney of Franklin county, a copy of 
which you have, have expended prior to ~larch 1, 1912 a part of the proceeds of 
the collection for the first half of the year 1912. In this way they have created in 
various funds what are popularly called "onrdrafts" prior to the settlement. For 
example, they had, in accordance with a long-established custom, expended from 
the general treasury balance money for purposes chargeable against the general 
county fund, although there was no money in the treasury to the credit of such 
been credited to such fund has been made technically was illegal. 

Under this statement of fact, a county auditor after the settlement would, 
if he followed his usual custom, credit so much of the proceeds of the settlement 
of the tax collection as was derived from levies for the general county fund, to that 
fund and deduct the amount of the overdraft therein. In case the overdraft ex
ceedsd the proceeds of collection his ledger will show the general county fund to be 
exhausted and no money therein subject to appropriation . 

.r our hrst question applied to the above hypothetical facts would be as to the 
whether or not the county commissioners in making the appropriation could ap
propriate anything from the general county fund for the purposes of such fund in 
the face of the fact that the auditor's ledger shows no balance therein. 

Of course, your first question has primary application also to a case in whicb 
there are no overdrafts at all, but in which the commissioners for some reason or 
other satisfactory to themselves desire to appropriate a greater amount for the 
first half of the year for purposes chargeable against a given fund than the ledger 
balance in said fund after the semi-annual settlement without in the aggregate of 
their appropriations exceeding the total amount known to be in the treasury at 
the time of making such appropriation. 

Section 5649-3d of the General Code, <'nacted as a part of the Smith One Per 
Cent. Law, 102 0. L., 266, provides in full as follows: 

"At the beginning of each fiscal half year the various boards men
tioned in section 5649-3a of this act shall make appropriations for each 
of the several objects for which money has to be provided, from the 
moneys known to be in the treasury from the collection of taxes aud all 
other sources of reveuue, aud all expenditures within the followiug six 
months shall be made from and within such appropriations aud balances 
thereof, but no appropriation shall be nzade for any purpose not set forth 
in the annual budget nor for a greater amount for such purpose than the 
total amount fixed by the budget commissioners, e.t·clusive of 1·eceipts and 
bala1zces." 

Section 5649-3e must be read 111 connection with the foregoing section, and is as 
follows: 

"Unexpended appropriations or balances of appropriations remain
ing over at the end of the year, and the balances remaining over at any 
time after a fixed charge shall have been terminated by reason of the 
object of the appropriation having been satisfied or abandoned, shall 
revert to the general fund, and shall then be subject to other authorized 
uses, as such board or officers may determine." 
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At the Yery outset the question arises as to whether or not under these two 
sections, and under the Smith Law as a whole, there are now any ledger funds 
of the county. 

I state this question in this broad fashion because there is really some doubt 
as to whether or not the Smith Law has not effected a complete and revolutionary 
change in the manner of handling the finances of all the taxing districts. Speaking 
generally, the system of the administration of the fiscal affairs of all taxing dis
tricts heretofore has been based upon a theory of separate levies by the taxing au
thorities for the different general purposes, the proceeds of which have constituted in 
each instance what is known as a "fund." That is to say, the county commissioners 
at their :March and June sessions annually would levy upon the grand duplicate 
of the county, say one mill for general county purposes, and the proceeds of that 
levy, together with some other miscellaneous revenues, would constitute what was 
popularly known as the "general county fund." 

So, in a city under ·the Municipal Code, the council levied a specific number 
of mills for the different purposes of safety, service, health, etc., and the proceeds 
of such specific levies constituted the funds of the city. 

Under such statutes, and particularly under the :\Iunicipal Code which has 
always provided for the semi-annual appropriations, the funds themselves could 
not be ignored in making the appropriations; or, stated in other words, the ap
propriation was not from the moneys in the general treasury, but from the moneys 
in the treasury to the credit of the funds from which the appropriation was to be 
made. Thus, Section 43 of the Municipal Code, which is a section quite similar to 
Section 5649-3d of the General Code (which supplanted it as to municipal corpor
ation), although it provides that, 

"At the beginning of each fiscal half year the counci~ shall make ap
propriations for each of the several objects for which the county has to 
provide from the moneys known to be in the treasury, or estimated to 
come into it during the six months next ensuing from the collection of 
taxes and all other sources of revenue." 

also privides that, 

"The nnexpended appropnat10ns or balances of appropriations re
maining over at the end of the year, and balances remaining over at any 
time after a fixed charge shall have been terminated, by reason of the 
object of the appropriation having been satisfied or abandoned, shall re
vert to the funds from which they were taken." 

The same section of the Municipal Code also provides that the county may make 
transfer among ~everal funds raised by taxation, so that reading the entire section 
as a unit, it is apparent that the general assembly intended not that the appropria
tion should be made from moneys in the treasury, as would seem to follow from 
the first sentence, but from the FUNDS in the treasury. 

Now, Section 5649-3d does not contain language like that in the Municipal 
Code. You second question calls attention to this very fact. Instead of providing 
that the unexpended balances shall revert to the funds from which they were 
taken, Section 5649-3e, which disposes of such unexpended balances, expressly pro
vides that they shall revert to 

"the general fund, and shall then be subject to other authorized uses 
as such board or officers may determine." 
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It will he necessary at this point to anticipate a little, and discuss some of the 
questions raised by your second inquiry as throwing some light upon the answer 
to your first inquiry. 

So far as the primary meaning of the language employed in Sections 5649-3d 
and 5649-3e is concerned, it seems that the Legislature had in mind a supposition 
that all the proceeds of a tax collection and of the other sources of revenue subject 
to appropriation co;zstituted but a si11gle fund, which it denominated the "general 
fund," corresponding roughly to the "general treasury balance'' so-called, under 
the pre-existing statutes; or, perhaps more accurately, to an "undivided tax fund" 
plus balances to the credit of funds not raised by taxation. If this be the true 
meaning of the two sections, then the answer to both of your questions is obvious; 
but at the same time the consequence of such a holding would be that what is known 
as a "fund" no longer has any existence. This would, indeed, be a revolutionary 
change. 

The question which I have raised as preliminary to the specific question which 
you ask, and necessarily so, is best answered in .the first instance by considering 
other related sections of the Smith One Per Cent. Law. Section 5649-3a is in 
point here, and provides in part as follows: 

"On or before the first :\Ionday in June, each year * * * all ~, ':' '-' 
boards or officers authorized by law to levy taxes within the county * * '-' 
shall submit or cause to be submitted to the county auditor an annual 
budget setting forth in itemized form an estimate stating the amount of 
money needed for their wants' for the incoming year, and for each month 
thereof. Such annual budgets shall specifically set forth : 

"1. The amount to be raised for each and every purpose allowed 
by law for which it is desired to raise money for the incoming year. 

"3. The monthly expenditures from each f1t11d in the twelve months 
and the monthly expenditure's from all funds in the twelve months of the 
last fiscal yea!'. 

4. The annual expenditures from each fund for each year of the 
last live fiscal years. 

"5. The monthly a\·erage of such expenditures from each of the 
several funds for the last fiscal year, and also the total m~mthly anrage 
of all of them for the last five fiscal years." 

It is scarcely necessary to go further in the light of the italicized portions 
of the above quotation. This section expressly recognizes the continuing existence 
of what are known as the "funds" of the taxing district. I might add, however, 
that the Smith Law does not purport to repeal or amend any of the numerous 
statutes relating to the fiscal affairs of the various taxing districts which provide 
for and recognize the existence of funds as above defined. 

In the face of these facts, Sections 5649-3d and 5649-3e of the Code must 
be interpreted as having a meaning perhaps somewhat different from that apparent 
on the face thereof. The true meaning of Section 5649-3e is involved in your 
second question, and a discussion of it will be postponed until that question is 
reached. Section 5649-3d, however, must, for the foregoing reasons, be para
phrased so as to read as follows: 

"At the beginning of each fiscal half year the various boards * * * 
shall make appropriations for each of the several objects for which money 
has to be provided from moneys known to be in the treasury from the 
collection of taxes and other sources of revenue to the credit of the 
several frwds tlrerei11." 

10-A. G. 
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This interpretation has the effect of introducing a new limitation or quali
fication into the section. Xot noly is the power of the commissioners of a county, 
for example, in making appropriations, limited by the requirement that no appro
priation shall be made for a greater amount for such purpose than the total 
amount fixed by the budget commissioners exclusive of receipts and balances, but 
also by the implied limitation that all appropriations must be made from funds in 
the treasury, and no appropriation may be made for a greater amount for any 
purpose _than that which stands to the credit of the proper fund on the ledger of 
the taxing district. 

But this conclusion does not necessarily furnish a completely negative answer 
to your first question; it does furnish the conclu~ion that the cominissioners in 
making appropriations for the first half of the fiscal year beginning 1Iarch 1st 
may not exceed the amount to the credit of certain funds as shown by the auditor's 
ledger for any one object, but it does not necessarily follow that the commissioners 
are limited absolutely to such amount. 

Under the l\lunicipal Code, Section 43, above quoted, the contingency concern
ing which you inquire was provided for by the vesting in council of the authority to 
transfer among funds raised by taxation. ln this way, if a greater amount of 
money were needed for an object chargeable against a certain fund, then the amount 
of the fund, as shown on the ledger at the time of making the appropriation, and 
a lesser amount of another fund than that shown on the ledger were needed for 
the ensuing fiscal half year, council by proper transfer could make the necessary 
adjustment and still not appropriate an amount in excess of the legal balance to 
the credit of the funds. 

It remains to be inquired as to whether there are any statutes under which 
the county commissioners may accomplish the same result. You refer in your let
ter to Section 2443 of the General Code. That section is, in part, as follows: 

''* * *. If there is a fund in such treasury that has been levied and 
collected for a special purpose, and such fund, or a part thereof, will not 
be needed for such purpose until after the period fixed by law for the 
next payment of taxes, and any of the other funds of the county are 
exltausted, the commissioners may transfer such special fund, or such part 
thereof as is Jleeded to such exhausted fund, anc!" reimburse such special 
fund from the taxes levied for such other fund, as soon as they are col
lected." 

\Vithout entering upon a lengthy discussion of this section, it seems to me that 
its availability for the present purposes depends upon the meaning of the word 
''exhausted" as therein used. The primary meaning of the very "exhaust," from 
which the adjective in question is derived, is given by the Century Dictionary as 
follows: 

''1. To draw out or break off the whole of, draw out until nothing 
of the matter drawn is left; removed or taken out completely * * *. 

"2. To use up or consume completely; expend or make away with 
the whole of; cause the total removal or loss of." 

It is obvious that the primary meaning of the word "exhausted" precludes the use 
of Section 2443 for the purpose suggested by you, except for the relief of the funds 
to the credit of which appropriation time there is no money whatever in the 
treasury. Unfortunately, in my opinion, this primary meaning of the word must be 
gi\·en to it in Section 2443. That section is a grant of power and must be 
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strictly construed and limited to the specific things enumerated in it. Therefore, 
so far as this section is concerned, the commissioners are not authorized to augment 
an insufficient fund by transferring from a fund in which there is more than a 
~ufficient amount. .\uthority for such a transfer must he sought elsewhere. 

As to Section 2443, however, it is difficult to imagine how it could ever he 
made available at all. So long as any allowance has been made hy the budget 
commission for any fund, and the collection made on that account, such fund, prior 
to appropriation, could not be regarded as .. exhausted," while there is no authority 
in Section 5649-3d for supplemental appropriations. Furthermore, if the commis
~ioners undertake to make such a transfer at the time of making the September ap
propriation, they are pre\·ented from so doing by two causes: 

In the first place they may not in this manner make the funds sought to be 
transferred hy them a\·ailable for expenc:iture from the transfered funds in exces3 
of the total amount fixed by the budget commission, exclusive of receipts and 
balances as provided in Section 5649-3d; in the second place they may not make 
any transfer at all, unless they have put in the annual budget an item specifically 
devoted to the reimbursement of the fund from which the transfer was made. This 
is for the reawns set forth in my opinion to l-Ir. Turner, namely, that the proceeds 
of a levy under the Smith Law are in the first instance set apart and devoted to 
the uses of the fiscal year succeeding the making of the levy. 

Still another limitation upon the exercise of power under Section 2443 seems 
to exist. The section authorizes the transfer from a fund "levied and collected 
for a special purpose." There is no judicial definition of this phrase, excepting, 
possibly, in The Inlirmary Directors vs. Commissioners, 6 0. X. P. n. s., 347-350. 
In this decision, and upon the reasoning there in embodied, it seems that most 
of the specific levies made by the county commissioners are to be regarded as 
levies for special purposes; but this would not include, in all probability, the levy 
for the general county fund. Therefore, in my opinion, a transfer may not law
fully be made at anytime from the general county fund under Section 2443. 

In seeking further authority to transfer funds on the part of the county com
missioners, I find no other provision, excepting that embodied in Secliom 2296 
et seq. of the General Code. I need not cite these sections as you are familiar with 
them. Suffice it to say they authorize a proceeding in the common pleas court 
for the transfer of the public funds under the supervision of anyone hoard or 
legislative body from one fund to another, in addition to all the other procedures 
provided by law. This procedure is available to accomplish the purposes set forth 
in your letter. 1 n my opinion it should be followed in all cases where a fund at 
appropriation time is not completely exhausted; it will enable the commissioners 
in the case supposed by you to transfer from any fund of the county under their 
supeHision to any other fund of the same kind whether exhausted or not. The 
difficulty arises here, ho,\·ever, because this transfer when made appears to be per
manent and not temporary whereas a temporary transfer would be desirable 
and necessary in order to accomplish the results under consideration. The only 
way this difficulty could be obviated would be to appeal again to the commonpleas 
court, at the time of making the apropriation for the second half of the year, for 
a re-transfer of the amount originalfy transferred to the fund from which the 
first transfer was made. This procedure is, of course, cumbersome and not at all 
desirable, but it is the only one I have been able to work out under the statutes as 
they exist. It is just possible that the court in proceeding under Sections 2296 
et seq. would, upon proper petition, order a temporary transfer for the purposes 
which you suggest. I do not undertake to lay down a rule for the guidance of 
courts in such matters. 

For all of the foregoing reasons, then, I am of the opinion that in spite of 
the literal languages of Section 5649-3d, appropriations may he made only from 
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funds in the treasury and not from the general treasury balance. That is to say, 
I am of the opinion that the funds of the county, and of the other taxing districts 
to which the section relates, are intended to be continued under the Smith Law, and 
not converted into one single fund. That being the case I am of the opinion 
further that the commissioners of the county are without authority at any one time 
to appropriate from a fund a greater amount than the ledger balance to the credit 
of that fund; that in order to expend a greater amount for such purposes than is 
shown by the ledger of the auditor to be in the fund at the time of making the ap
propriation, transfers may not be made under Section 2443 of the General Code, 
that being practicably inapplicable; and that recourse must be had to the cumber
some precedure outlined in Sections 2996 et seq. of the General Code. 

I agree heartily with your assumption that at all events regardless of whether 
the transfer is permanent or othen,·ise, Section 5649-3d positively limits the amount 
to be appropriated in any one year for an object set forth in the annual budget to 
the amount fixed by the budget commission; so that even if there should be in a 
fund at any time other than at the end of a fiscal year an amount greater than the 
difference between the amount appropriated from the fund and the total amount 
fixed for the year by the budget commission, exclusive or receipts and balances, such 
amount would not be available for appropriation. 

I also agree, of course, with your further assumption that at all times the 
appropriations made by the commissioners must not in the aggregate exceed the 
total amount of money actually in the treasury to the credit of all the funds com
bined at the time of making the appropriation. 

The foregoing conclusions relate more particularly to the case as stated by 
you, but not necessarily to that hypothetically imagined by me. For the sake of 
clearness, I am impelled to qualify them to a certain extent insofar as they are 
to be applied to counties in which one or more funds were "overdrawn" on the 
books of the auditor prior to }.larch I, 1912. Here the situation is quite different 
from that before discussed. The auditor, prior to 1\Iarch I, 1912, had the undoubted 
right to issue vourhers upon an exhausted fund, although after that date, as you 
have already been advised, he was without such power. The county treasurer, 
however, had no right to pay such vouchers. In fact, he was expressly prohibited 
from so doing by provisions of the law which I need not quote. At the same 
time, as I have already held in other opinions, the commissioners were without· 
authority to transfer under Section 2443 from one fund to another and to make re
imbursements out of any part of the proceeds of the 1911 levy for the purpose of 
meeting expenditures prior to :Vlarch 1, 1912. For similar reasons, the county 
treasurer was not authorized to credit to any specific fund as an advance payment 
or otherwise any moneys in the undivided tax fund produced at the December col
lection of 1911 so as to make it available for expenditures prior to :March 1, 1912. 
In short, none of the proceeds of the December collection of 1911 could legally be 
expended, except after appropriations made at the beginning of the fiscal year com
mencing on ~larch 1, 1912. The reasons for this conclusion have all been set forth 
in other opinions with which you are familiar. 

X ow the treasurer's illegal act in paying vouchers out of what is virtually the 
undivided tax fund, whether or not attempted transfers or ad\·ance payments have 
been made, reduces the amount of such undivided tax fund and the amount of the 
general treasury cash balance on the books of the auditor. Of course this re
duction appears as an overdraft in one or more specific funds. This overdraft 
could not be cancelled by the issuance of bonds under Section 5656 of the General 
Code, as I have already held in my opinion to ::\I r. Turner. The money having 
been paid, however, the question at once arises as to how the overdraft is to be 
treated. \Vithout discussing the question further, and upon reasoning which I 
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have set forth in other opinions, I beg to advise that in my judgment a discrepancy 
between the amount of money in the treasury and the amount which should be 
credited to the several funds on account of the two collections of 1912 is not to be 
charged against any one fund regardless of the purpose for which the expendi
tures were made. The case would be just exactly the same as if a portion of the 
money in the undi,·ided tax fund or in the general treasury fund had been stolen 
or destroyed, excepting, of course, as to the technical liability of the county treas
urer. I have already stated in my opinion to ~Ir. Turner that I did nnt believe 
that the treasurer could be made to respond in damages to the county on account 
of this illegal act. 

The question as to how the ledger of the county auditor should be kept 
under circumstances such as those supposed is very difficult. I have been unable 
to reach any conclusion perfectly satisfactory to myself on this point. ~Ty best 
judgment is that in such cases the auditor's ledger before settlement should show 
the extent of the overdraft in the funds on which his warrants erroneously paid, 
as aforesaid, were drawn. This, in my judgment, the settlement should show the 
amount which ought to have been to the credit of the se\·eral funds if the pay
ments had not been made; then the commissioners in making their appropriations 
would be required to limit them in the first instance to the amount in each fund, 
as shown by such fictitious settlement sheet, and in the second instance, in the 
aggregate to the amount of money actually in the treasury. For example, if in the 
illegal manner I have tried to describe there is created an overdraft in the general 
county fund equal to or in excess of the amount to be credited to that fund at the 
first semi-annual settlement under the Smith Law, the amount to the credit of 
that fund after such settlement should, nevcrtherless, be that which would have 
been to the credit of such fund if no such illegal expenditures had been made. 
The commissioners would then have power to appropriate from such funds up to 
the amount so fixed, but if they should undertake to so appropriate them they 
would have to reduce the appropriation from other funds to a sum less than the 
ledger balance of such other funds in order to keep the aggregate of that appro
priation within or equal to the amount of money actually in the treasury. 

In case,, then, where the neces~ity for appropriatiw~ more than what und~r 
the former practice would be the ledger balance to the credit of the fund arising; 
from overdrafts in such fund was created in the manner described by me. my 
first conclusio!l of law does not necessarily apply, but the situation should he 
handled in the manner just described. 

I, perhaps, owe you an apology for injecting into my opinion a question con
cerning which you did not specifically inquire. I did so from a desire to be accurate 
and because of a suspicion that you might have had in mind in asking the question 
which you did ask some cases in which the facts arc as I have supposed them. 

Your second question is rendered difficult of solution by facts that are not 
apparent on the face of the act. Section 5649-3e speaks of "the general fund;" 
the problem is, of course, to give to this term, not defined in this section, a mean
ing. One such meaning is suggested by you. I can conceive of but two alternatives: 
the fund in the treasury known by that name as "the general county fund," "general 
township fund," etc.; second, a new and distinct fund separate from all other 
funds which might more appropriately be termed "a residuary fund" consisting 
only of balances remaining over at the end of the year or after fixed charges have 
been terminated. 

The first of these two suggested alternative meanings clearly cannot be 
adopted for the sufficient reason that there is no such ",5eneral fund" of the school 



294 BCREXU 

district nor of the city or village. The choice, then, lies between the meaning sug
gested by you and the second one suggested by me. \Yhen I first considered this 
question, I was of the opinion that the matter would have to be adopted for the 
reason that the General Assembly evidently had before it in enacting Section 
5649-3e Section 43e of the iiiunicipal Code already referred to, and now consisting 
of Sections 3797 et seq. of the General Code. 

It was provided in that statute that the unexpended appropriations and 
balances should "revert to the funds from which they were taken." It would seem 
reasonable that if the General Assembly intended the phrase "general fund" to 
mean "the funds from which they were taken," it would have used this language 
\\·hich was before it, and it is at least difficult to suppose the Legislature would 
have deliberately changed language so expressive as this without intending to use 
the phrase which it employed in a meaning different therefrom. 

Two considerations, however, have inclined me to adopt the view suggested by 
you, which is equivalent to holding that the phrase "general fund" means "the funds 
from which they were taken" in the face of the above mentioned facts. In the 
first place Section 5649-3e speaks of "the general fund" as a fund already existing, 
not one created by virtue of the enactment of the law itself. This is rendered 
even clearer by the fact that the act contains no definition of what shall con
stitute the "general fund," but, as already pointed out, leaves the definition of that 
term to be sought for in other statutes. In the second place, the word "revert" 
has a meaning which is inconsistent with such a construction. In its primary and 
natural significance, this word means: 

"To come back to a former place or position." (Century Dictionary) 

The use of this word, then, is inconsistent with the idea that balances are to be 
passed to the credit of a fund other than that from which they were taken. 

I am, therefore, of the opinion that the phrase "shall revert to the general 
fund" means, in effect, "shall revert to the funds from which they were taken: 
and, further, that the phrase "and shall then be subject to other authorized uses as 
such board or officers may determine" means "and they shall be subject to such 
other uses as are authorized to· be made of such frmds;" so that in order that a 
balance of an appropriation thus reverting may be expended for a purpose or use 
to which the original fund is not properly applicable, such balance must first be 
transferred in accordance with the law authorizing such transfers to the fund from 
which it is desired to make the new appropriation before being subject to expen· 
diture in such matter. 

I regret that the conclusion to which I have come will make it inconvenient 
to ope"rate under the Smith Law and will perhaps confuse the bookkeeping of the 
counties. Supplementary legislation like that embodied in the -:\Iunicipal Code with 
respect to the transfer of funds, or an amendment of Section 2443 of the General 
Code eliminating therefrom the word "exhausted" would answer the purpose of 
your first question. 

Very truly yours, 
TniOTHY S. HoGAx, 

A ttor11ey Ge11eral. 
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495. 

BOARD OF EDGCATIO:\-VILLAGE SCHOOL DISTRICT H.\Yl:\G :\0 
BAXK-PGBLICITY-COXTRACT ILLEGAL \VHE~ ::\1£:\IBER OF 
BOARD IS STOCKHOLDER OF BAXK. 

.1 board of edttcatiou of a ~·if/age school district 7J.•ithiu '1,•hich there is 110 

ba11k ca11110t co11tract '1~·ithout publicity, '1••itlz a ba11k for the deposit of school f~t~zds 
wherz a member of said board was a director a11d a stocldzolder in tlze said bauk, 
for t'1l'O reaso11s: 

FIRST: Sectio11s 7608 a11d 7807 of the Ge11eral Code require suclz proceed
ings to be sufficielltly public to mabie barzks collvellielltly located to compete for tlze 
contract a11d thereby enable the the board to select the bank "offerillg tlze lzighest 
mte of i11terest." 

SECOND: L'rzder Section 4757 of the Geueral Code such a corztract is '1'oid 
whe11 a member of such board is pecrmiarly interested as stocklzoldcr irz suclz coll
trarting bani<. 

::\lay 31, 1912. 

Bureau of Inspection a11d SuPervisio11 of Public Offices, Departmerzt of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN :-I am in receipt of your letter of April 3, 1912, where in you 
state: 

''There is no bank within the boundary of a certain village school 
district. The Board of Education of this district contracted with a cer
tain bank making the bank the depositary for the school funds. This con
tract was made without submitting the same to bids, or without any pub
licity prior to the awarding of the contract which would be calculated to 
induce other banks to bid for the depositary. 'H' was a member of the 
board of education of the village school district :~nd was also director in 
the bank now acting as depository for the school funds at the time the 
contract was made, and is still a member of hoth boards. 

"Is the contract thus entered into by the board of education of the 
school district legal?" 

Two considerations induce me to the opmwn that the contract of which you 
speak was illegal. In the first place, Section 7608 of the General Code provides as 
follows: 

"The resolution and contract in the next four preceding sections 
provided for, shall set forth fully all details necessary to carry into effect 
the authority therein gi\·cn. All proceedirzgs co111zected with the adoptiou 
of such resolution artd tlze makirzg of suclz contract must be conducted 
iu suclz a mon11er as to i1zsure full publicitJ,• mzd shall be opw at all times 
to public illsPeclioll." 

This section applies both to the case of a district contammg two or more 
banks and to that of a district in which less than two banks are situated. \\'ithout 
quoting all the sections, \\·hich will hereafter be quoted in the course of this opinion, 
suffice it to say that while in the former case the board of education is required to 
advertise for competitive bids and in the latter case no such requirement is con
tained in the statute, yet, the above quoted pr01·ision of Section i608 precludes 
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the board of education of a district containing less than two banks from arbitrarily 
selecting a single bank as the depositary without giving some opportunity to other 
banks to qualify as such. That is to say, while under Section 7607 the determina
tion of what banks are "conveniently located" rests within the sound discretion of 
the board of education, this discretion must not be abused; and the evident intention 
of that section, read in connection with Section 7608, is that such degree of publicity 
shall be given to the proceedings of the board of education, in the adoption of the 
resolution and the making of the contract necessary for the designation of a de
positary, that a considerable number of banks may be induced to bid for the funds. 

In selecting the depositary, then, the board of education is authorized to con
sider the convenience of location in connection with the rate of interest offered. 

· The foregoing conclusion is supported not only by the express provisions of 
Section 7608, but also by that of Section 7607, which is as follows: 

"The board of education may enter into a contract with one or 
more banks that are conveniently located a11d offer tlze highest rate of 
i1zterest." 

lt is obvious that the board of education could not legally act under this 
section without knowing what banks "conveniently located" offer the highest 
rate of interest; and that this fact, in turn, could not be ascertained without offer
ing an opportunity to numerous banks to offer to take the contract in question. 

For the foregoing reasons, then, I am of· the opinion that a depositary con
tract made by the Board of Education of a district containing less than two banks, 
with a single bank, without any publicity, and without notifying any other banks 
of the proceeding, is illegal, at least presumptively so. 

But there is another, and in itself a sufficient reason, for the conclusion 
which I have reached. Section 7607 of the General Code, as amended, 101 OHIO 
LA \VS, 290, heretofore referred to in this opinion, provides in full as follows: 

"In all school districts containing less than two banks, after the 
adoption of a resolution providing for the deposit of its funds, the board 
of education may enter into a contract with one or more banks that are 
conveniently located and offer the highest rate of interest, which shall not 
be less than two per cent. for the full time the funds or any part thereof 
are on deposit. Such bank or banks shall give good and sufficient bond, 
or shall deposit bonds of the United States, the state of Ohio, or county, 
municipal, township or school bonds issued by the authority of the state 
of Ohio, at the option of the board of education, at least equal to the 
amount deposited. The treasurer of the school district must see that 
a greater sum than that contained in the bond is not deposited in such 
bank or banks, and he and his bondsmen shall be liable for any loss oc
casioned by deposits in excess of such bonds." 

It will be observed that the section authorizes the board of education to enter 
into a contract with any conveniently situated bank which qualifies otherwise. The 
procedure is quite different from that outlined in the preceding section, which I 
shall not quote. That section, which applies to the case in which the district con
tains two or more banks, requires that competitive bids be solicited in the manner 
therein described, and the board of education has nothi;1g whatever to do, ex
cepting to determine the sufficiency of the security offered by the successful bidder. 

Under Section 7607, above quoted, however, the arrangement entered into be
tween the board of education and the bank has every element of a contract. That 
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being the case, I am of the opinion that Section 4757 of the General Code applies. 
That section is as follows: 

"Conveyances made by a board of education shall be executed by 
the president and clerk thereof. Xo member of the board shall have 
directly or indirectly any pecuniary interest in any contract of the board 
or be employed in any manner for compensation by the board of which 
he is a member, except as clerk or treasurer. Xo contract shall be bind
ing upon any board unless it is made or authorized at a regular or 
special meeting of such board." 

::\Iy predecessor,' Hon. \Vade H. Ellis, rendered an opinion to the prosecuting 
attorney of Holmes County, in which he held that the section last above quoted 
would not render invalid a depository award made under what is now Section 7605 
and Section 7606 of the Gineral Code. In the course of that opinion he stated, 
speaking of what is now Section 4757, General Code, that: 

"If this section is applicable at all, it would render voidable all 
contracts between a bank and a school board on which there was a single 
member who was also a stockholder in a bank, regardless of whether 
his vote was necessary to pass a resolution. (Bellaire Goblet Company 
vs. Findlay, 5 0. C. C., 418)" 

The former attorney-general's reasoning was that inasmuch as a board 
of education of a school district having two or more banks has nothing whate\·er 
to do of a discretionary nature after it has passed the resolution now required 
by law, for the establishment of a depository, but is required by law to award the 
deposit of its funds to such bank or banks which offers the highest rate of interest 
and sufficient security, the case was not within the obvious intendment of the pro
hibitory section. 

I have alr~ady pointed out the fundamental distinctions between the nature 
of the act of the board of education under Se.ction 7605 and the corresponding act 
under Section 7607 of the General Code. The reasoning of Mr. Ellis' 
opinion, applied to what is now Section 7607, General Code, would produce 
results opposite to that which it produced as applied to the other sections. I am 
iG accord with that reasoning, and give it to you as my opinion, that from the 
authority of the case cited by ).fr. Ellis, and other cases to the same effect, a con
tract between a board of education of a school district in which there are fewer 
ti1an two banks, and a bank for the deposit of the funds of the· district is rendered 
void by reason of any interest in the bank which may be possessed by any member 
of the board of education. 

I assume, as a matter of course, that the bank director is also a stockholder 
of the bank. A stockholder's interest, while small and indirect, has been repeatedly 
held sufficient to constitute a violation of statutes like Section 4757. 

Very truly yours, 
TI~IOTHY S. Hoc.\:-., 

Aflame:~• Geueral. 
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497. 

::\IUXICIPAL CORPORATIOXS LIABILITY FOR PRDIIL'::\l UPOX AX 
APPEAL BOXD. 

A cit:y is granted the power to sue and be s11ed. mzd to make 11ecessary con
tmcts. A cit_\' may therefore perfect an appeal a11d when in so doing it contracts 
Z(•ith a surety compall)l for az1 appeal bo11d it is liable for the premiums tlzereo11. 

June 28, 1912. 

Bureau of !11sPection and Supen:isiou of Public Offices, Departmellt of Auditor 
of State, Columbus, Ohio. 

GEXTLDIEX :-Your communication of January 2d in reference to cost of an 
appeal bond is as follows: 

"Is the cost of an appeal bond secured of a security company 111 a 
case in which the city is a party, a legal charge against the city?" 

Particularly referring to the cost of appeal bonds of the City of Dayton in 
the case of the Dayton Reduction Company vs. The City of Dayton, Ohio. 

Your question presupposes that all the necessary steps have been taken for 
the execution of the appeal bonds and the perfecting of the case in the circuit 
court. The city having given a surety bond under proper authority, the premium 
upon these bonds is a necessary charge against the city and must be paid as any 
other indebtedness of the city. 

Section 3615, Ge11eral Code, gives the power to municipal corporations to sue 
and be sued. 

Section 3616, General Code, provides: 

"All municipal corporations shall have the general powers men
tioned in this chapter, and council may provide by ordinance or resolu
tion for the exercise and enforcement of them." 

":\funicipal corporations, in their public capacity, possess such pow
ers and such only, as are expressly granted by statute, and such as may 
be implied as essential to carry into effect those which are expressly 
granted." 

Ravenna vs. Pe1111. Co., 75 0. S., 118. 
Municipal corporations ha\'e the same "power to make contracts advantageous 

to the municipality as that of an individual." 
Columbus vs. Railway Compawy-2 C. C. (N. S.) 305, 25 C. C., 663. 
The city having the right of appeal under the general statutes has also the 

powers, which are necessary to carry out powers expressly granted, and has, there
fore, the right and power to carry out and perfect that appeal, by contracting for 
and securing surety bonds therefor, and to pay the premium thereon, the same as 
an individual. 

See 2 C. C. (N. S.) 305, herein cited. 
The city, therefore, dealing with the surety company does so as an individual, 

and the cost of an appeal secure of a surety company in a case in which the city 
is a party, is a legal charge against the city to be paid as other claims. 

Very respectfully, 
TIMOTHY S. HoGAN, 

Attonzey Ge11eral. 
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499. 

OFFICES IXCO).!PATIBLE-COCXTY CO).D!ISSIOXERS AXD ).JDIBEH 
OF BOARD OF DEPUTY SL\TE SCPERVISOR OF ELECTlOXS. 

/nasllluch as there are certain expenses of tlze Board of Elections which call· 
11ot be allU<ved except upon the approz·al of the County Commissioners, the office 
of Count:y Commissioner and that of member of the Board of Deputy State Super
visors of Electiou are iucompatible. 

July 6, 1912. 

Bureau of l11spectio11 and Supen•isiou of Public Offices, Columbus, Ohio. 

GENTLE.!I!EX :-This morning you orally submitted a request for opinion from 
this department as to whether or not the offices of county commissioner and mem
ber of Deputy State Supervisors of Elections were incompatible. 

As far as I could find there is no statutory inhibition against the holding of 
the two offices, and consequently the matter resolves itself into whether or not by 
reason of the duties devolving upon each of said offices the same become incom
patible. 

I would call your attention to Section 4821 of the General Code which pro
vides in part as follows: 

"All proper and necessary expenses of the board of deputy state 
supervisors shall be paid from the county treasury as other county ex
penses, and the county commissioners shall make the necessary levy to 
provide therefor." 

Section 5052 of the General Code provides: 

"All expenses of printing and distributing ballots, cards of explana
tion to officers of the election and voters, blanks, and proper and neces
sary expenses of any general or special election, including compensation 
of precinct election officers, shall be paid from the county treasury, as 
other county expenses." 

Section 2460, General Code, provides in part: 

"Xo claims against the county shall be paid otherwise than upon 
the allowance of the county commissioners, upon the warrant of the 
county auditor, except in those cases iu which the amount due is fixed 
b:y law, or is authori::ed to be fixed by some other person or tribunal, 
in which case it shall be paid upon the warra11t of the count}' auditor, 
upon the proper certificate of the person or tribunal allowi1zg the claim." 

In an opinion rendered to the Hon. \V. B. Gongwer, Deputy Clerk, Board of 
Elections of Cuyahoga County, under date of June 27, 1911, I gave it as my opinion 
that in view of the prO\·isions of Section 2460, General Code, the county commis
sioners have the right to exercise supervision over all expenses incurred by the 
Board of Deputy State Supervisors and Inspectors of Elections, except those th'! 
amount of which is fixed by law·or authorized to be paid out of the county treas
ury or city treasury upon voucher of the Board of Deputy State Supervisors and 
certified by the chief deputy and clerk thereof as set forth in the various sections 
of the General Code. It would, therefore, appear that there are certain election 
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expenses which can only be paid upon allowance of the county commissioners. To 
. permit the holding of the office of county commissioner and that of a member of 
the board of deputy state supervisors of elections would permit such member to 
pass upon bills incurred by the board of which he is a member by himself as one 
of the county commissioners. I believe that this is a sufficient check of one office 
upon the other as to create an incompatibility in the holding of both at the s;~me 
time. 

501. 

Very truly yours, 
TrMOTHY S. HoGAN, 

Attomey General. 

COl\IPE~SATION OF POLICE JUDGE-REDUCTIOX FOR DAYS OF 
ABSE~CE IN EXCESS OF SIXTY. 

·r¥Jzen a regular Police Judge is off the bench for more than sixty da}'S in any 
one year his compensation is reduced to the e.-rtent that his absence exceeds sixty 
days, regardless of whether one or several acting police judges have performed his 
duties in his absence. 

Each acting judge receives compensation for his period of duty on the same 
basis as the regular judge. 

June 27, 1912. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I beg to acknowledge receipt of your letter of December 29. 
1911, in which you say: 

"Under Section 4569 G. C., an 'acting police judge' may be selected 
under certain conditions and Section 4570 provides that such acting 
police judge shall be paid in the same manner and at the same rate as the 
police judge, and that amount so paid shall not be deducted from the 
compensation of the police judge if the holding of the court by the acting 
judge does not exceed sixty days in any one year. 

"If one or more acting police judges be selected in any one year no 
one of whom holds court for sixty days, but the aggregate number of 
days of court held by such acting police judge or judges exceeds sixty 
days in any one year, what if any compensation shall be deducted from 
the salary of the regular police judge? Shall the compensation for the 
aggregate time served by all the acting judges be deducted or only for the 
time in excess of sixty days? May the same acting police judge hold 
court sixty days and then be re-appointed and take a new oath of office 
and hold court sixty more days without his compensation being deducted 
from that of the police judge? 

"Would the city be required to make deduction from the salary of 
the regular judge under the same conditions as the county?" 

I do not see much difficulty in disposing of your queries. The police judge 
is a salaried officer for a fixed term, with jurisdiction in the city and within four 
miles thereof. He is paid by the city and county, as provided in Section 4568 G. C. 

By Section 4573 G. C. the court is required to always be open for transaction 
of business, adjourning from day to day, etc., with monthly terms commencing the 
first :VIonday of the month. 
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By Section 4569 G. C., an "acting police judge" may be chosen, for the reasons 
thereir. stated. 

L'"11der this section, during a year, there might be chosen several "acting police 
judges," serving such times, successively, as the emergencies might require. Each 
of said "acting police judges," by Section 4570 G. C., would, respectively, be entitled 
to pay for the time he acted as such, on same basis as the regular judge. 

If, during any year, any or all of such "acting judges" were not on C:uty a,; 
such, in the aggregate over sixty days, then the regular judge is entitled to hi;; 
entire annual salary. But, if the holding of such court by any or all of said "acting 
judges," in any year, exceeds, in the aggregate, sixty days, then the regular judge 
must lose so mucllj of his salary as is in excess of sixty days. 

I other words, the regular judge is allowed to be off of the bench sixty days 
i11 a year, and no more, and it makes no difference whether oue or a do:;e11 "acting· 
judges" take his place, their times of serving must be taken as cumulative for a 
year, and the regular judge's salary computed and paid accordingly. 

The city and county should each make deductions from the regular judge's 
salary when he is not on duty as aforesaid. Very truly yours, 

504. 

TIMOTHY S. HocAx, 
Attomey General. 

ELECTION EXPE~SES-TABLE OF, APPROVED-CO~IPE:\SATlOX OF 
CLERKS-PUBLISHIXG XOTICES-lXVESTIGATION AND PROSE
CUTIOX OF ELECTION LAW AXD REGISTRA TIOX LAW VJOLA
TIOXS-VOTING PLACES-XO CHAHGE TO COU:\TY FOR REXT 
OF TOWN HALL. 

Under Section 4821 of the General Code iu cozwties havirzg no registratio11, 
cities where assistant clerks to the Board of Elections are zwauthori::ed, persons 
may be hired to compile and tabulate electio11 returns, and they may be comperzsated 
under the head of "proper aud uecessary rxpenscs." 

Uuder Section 4852 of the Geueral Code ballot boxes must be paid for bs the 
county and should not be charged back agairzst other subdi·uisious. 

The expense of postirZ[J or publishing notices uf elections should be paid by 
the political subd:visiou affected. 

The e.rpeuse of iwuestigating arzd prosecutirzg '<'iolatiorzs of registratiorz la·ws 
should be paid by the registratiou cities. 

The expenses irzcurred iu the investigation arzd prosecutiou of dolations of 
electiou laws should be paid iu the same mar111er as other geueral experzses of an 
electio11. Such experzses pertaiuirzg to elections iu odd Hztmbered years shall be paid 
by the couuty a11d charr;ed back, those paid i11 ez•eu l!ltllzbered -years shall 110t be 
charged back. · 

The re11t for votiug places in a towuship or mzwicipality other than a registra
tion city should be paid by the courzts as a proper a11d necessary e.rpeuse of ar~ 
electio11 u11der Sectious 4821 arzd 5052 of the Gmeral Code, to be charged back i11 
odd 1111111bered years wzdrr Sectio11 5053 of the Gerzeral Code. 

Townships and mzwicipa/ities may not charge the county l'el!tal for use of 
its public hall or buildi11g for holdiug electiorzs thereirz. 

All other items of expense iu sclzedules submitted are irz accordance with 
prior opiuiou. 

July 8, 1912. 

Bureau of Inspection aud Supen•isiol! of Public Offices, Columbus, Ohio. 

GE!'>TLEMEN :-Your fa\'or of July 5, 1912, is received, in which you state: 
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"\Ve hand you herewith three schedules relating to the payment of 
election expenses, denominated respectively, Schedules A, and B, and C, 
which were compiled by :\Ir. C. E. Brotton, one of the state examiners 
of this department in conformity to your written opinion to this depart
ment on this subject unden date of February 27, 1912. 

''\<Viii you kindly review the schedules, and make the necessary cor
rections therein, if any, and embody the same in a letter or opinion to 
this department at your earliest convenience?" 

The schedules enclosed are as follows: 

"SCHEDULE A 

"Election Expenses Counties Having no Registration Cities, or 
City: To be paid by county in both even and odd numbered years-never 
charged back. 

''Salaries Members General Elections, Section 4822. 
''Based upon the number of precincts, at the preceding November 

election. 
"Three dollars for each election precinct in the county, based as 

above. 
'':\,linimum salary one hundred dollars per annum. Payable quarter

ly, at the end of the quarter. 

"Salary Clerk General Elections, Section 4822. 
"Based upon the number of precincts, at the preceding November 

election. 
''Four dollars for each election precinct in the county based as 

above. 
"~finimum salary one hundred and twenty-five dollars. Payable 

quarterly, at the end of the quarter. · 
"Xo extra compensation is provided for either the members or clerk 

for holding special elections. 

"Salary .\1embers Primary Elections, Section 4990, G. C. 
''Based upon the number of precincts at the elate of holding primary 

election. 
"Two dollars for each precinct in the county based as above. Pay

able quarterly, at the end of the quarter. 

"Salary Clerk Primary Election, Section 4990, G. C. 
"Based upon the number of precincts an the elate of holding primary 

election. 

''Three dollars for each precinct, in the county based as above. Pay
able quarterly at the end of the quarter. 

ASSISTA!\T CLERK:-

''Xo provision for in counties not having registration cities. 

"Where the Board of Elections and the County Commissioners have 
authorized the employment of an assistant clerk to assist in tabulating and 
compiling election returns, and a nominal per diem paid therefor, no find-
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irgs have been made, the same being regarded as a proper and necessary 
e:-..")ense under Section 4821 G. C. 

''\\"here the same boards have employed an assistant, at a tixed 
mot1':hly salary for the year, the amounts so paid haw been held illegal. 

'·Ballot Boxes :-Section 4852 G. C. 
"Rallot boxes and all equipments therefor, such as locks, etc., should 

be furnished by the board for each election precinct, in the county. Such 
ballot boxes are the property of the county and should ne,·er he charged 
back. 

"Po~ I Books and Talley Sheets :-Section 5048 G. C. 
"Po'! books and talley sheets for all elections. 

"Voting Sheh·es or Booths-Section 5044 G. C. 
''Voting shelves or booth, and all equipment therefor, such as cur

tains, etc., should he furnished by the board for eaeh voting precinct in 
the country and like ballot boxes are the property of the county and 
should never be charged back. 

"Guard Rails-Section 5045 G. C. 
"The provisions governing ballot boxes and voting booths apply to 

guard rails. 

"Tables, Chairs, etc., Voting Places-Section 4919 G. C. 
"Tables, chairs and furnishings of a like nature for voting place>, 

should be paid by the county and never charged back. 

"Election Expenses to be paid by the Township, :\I unicipality or 
School District direct-never to he paid by County. 

"Expenses of room for voting place :-Section 4844 G. C. 
"The Attorney General in the rt'port of 1906 at pa,6e 109 holds that 

the township or municipality must furnish the room for the voting place. 

''Expense of posting Township Electi0n Xotices and Xotifying 
Township Officers of Election :-Section 4833 G. C. 

"Section 3346 G. C. shall be paid by the township trustees direct. 

"Expense of publishing :\Iayor's Proclamation :-Section 483i G. C. 
"The expense of publishing the ::\Iayor's Proclamation must be paid 

Dy the municipality. 

"Expense of publishing Xotice School Election :-Section 4839, G. C. 
"The expense of publishing notice of school elections must be 

paid by the school board. 

"SCHEDULE C. 

"Expenses to be paid by county in even-numbered years, not 
charged back :-Section 5052 G. C. 

"Expenses to be paid by county in odd-numbered years, charged 
back :-Section 5053 G. C. 

"1. Printing and distributing ballots. 
"2. Printing cards of explanation to officers and voters. 
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304 BL"'RK\.U 

''3. Printing blanks required for such elections. 
'·4. Compensation of precinct election officers. 
''5. Other proper and necessary expenses of any general or spe~ial 

election. 
"The abm·e phrase "proper and necessary expenses" is held to in

clude:-
''a. Expenses incurred in setting up and returning voting equip

ment under Section 5046 G. C. 
''b. Investigation and prosecution of violation of election ~aws re

lating to the right of suffrage and the conduct of elections :-Section 
4800 G. C. 

"c. Coal foe heat and oil for light for voting places. 
''d. Any other proper and necessary expense provided by law and 

not specifically enumerated under this or the foregoing schedules A or 
B. 

"X on::-The statutes make no provision for the personal expenses 
of either the members or clerk in either even or odd-numbered years. 

"SCHEDULE B. 

"Expenses to be paid by county and registration cities both even and 
odd-numbered years. 

"Salaries members and clerk general elections :-Sections 4822, G. 
C. and 4942, G. C. 

"Based on the number of precincts at the preceding ?\ m·ember 
election. 

''The maximum salary provided in Section 4943, G. C., is to be ap
portioned between the county and the city in the ratio of product obtained 
by multiplying the whole number of preC'iricts in the county by the rate 
per precinct, under Section 4822, ·c. C., to the product obtamed by multi
plying the number of city precincts by the rates per precinct under Section 
4942, G. C. 

"The first should be paid quarterly by the county and the second 
should be paid monthly by the city. 

"Salaries of members and clerks, primary election :-Section 4990, 
G. C. 

"Based upon number of precincts at the time of holding primary. 
"The total amount to be paid members and clerk which is obtained 

by multiplying the total number of precincts in the county by the rates 
per precinct of $2.00 and $3.00, respectively, as provided by Section 4990, 
G. C. 

"The total amount to be paid, thus obtained should be apportioned 
between the city and the county and paid in the same ratio and in the 
same manner as the salaries for such members and clerk for general 
elections. 

"SCHEDULE D. 

''Expenses to be paid by registration cities-Direct m both even 
and odd numbered years. 

"Section 4946, G. C. 

''Rent of offices for the board. 



.-L"XC.U, REPORT OF TilE .\TTORXEY GEXERAL. 

"Furnishings and supplies for same. 
"Compensation of registrars. 
"Cost of registers, books, blanks, forms, stationery and supplies 

for r~istration. 
"Poll books for special elections. 
"Rent of voting places for registration and elections in such city. 

Held to include the cost of portable voting houses or any expenditure 
for the general maintenance or upkeep thereof such as repairs, cleaning, 
hauling, erecting, watching, displaying of signals, lot for storage. 

"General office expenses of the board of deputy state supervisors of 
elections. 

"Chairs, tables, fuel, lights for voting places in city. 
"Salary of deputy clerk, as provided by Section 4798, G. C. 
"Salaries of assistant clerks, as provided by Section 4877, G. C. 
"Voting shelves :-Section 5044 G. C. 
"Guard Rails :-Section 5045, G. C. 

'"Section 4800, G. C. 

"Investigation and prosecution of violation of election laws relating 
to registration of voters. 

"Expenses to be paid by the county in both even and odd-numbered 
years. X ever to be charged back. 

"Section 4852, G. C. Ballot Boxes. 

"Section 5048, G. C. Pool books and tally sheets, at all elections ex
cept special elections in a registration city. 

"Section 5044, G. C. Voting sheh·es or booths, for precincts out
side of registration cities. 

"Section 5045, G. C. Guard rail for precincts outside of registration 
cities. 

"SCHEDULE E. 

"Expenses to be paid by county in even-numbered years-~ ot 
charged back. 

"Expenses to be paid by county in odd-numbered years-Charged 
back. 

"Section 4945, G. C. 

"The above section provides that 'For Xovember elections held in 
even numbered years, the county in which such city is located shall pay 
the general expenses of such election, other than the expenses of regis
tration.' 

"Section 5052, G. C. 

"This section construed together with the language of Section 4945, 
G. C., seems to classify the general expenses mentioned in the last named 
section, as follows: 

"1. Printing and distributing ballots. 
"2. Printing cards of explanation to officers and voters. 
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''3. Printing blanks required for such election. 
"4. Compensation of precinct election officers. 
"5. Other proper and necessary expenses of any general or special 

election. 
"a. This is held to include expenses incurred in setting up a!ld re

turning voting equipment under Section 5046, G. C. 
''b. ltwestigations and prosecutions of violation of election laws re

lating to the right of suffrage and the conduct of elections-Section 4800, 
G. C. 

"c. Any other proper and necessary expenses provided by law and 
not specifically enumerated under foregoing schedules B, C, and D. 
The greater part of the items in the foregoing schedules were passed upon 

in the opinion of February 27, 1912, to which you refer. Some items are not 
covered by that opinion. These will now be considered. 

In the opinion of February 27 it is held that there ts no provisions for an 
assistant clerk to the board of deputy state supervisors of elections in counties 
ha1·ing no registration cities or city. You state that where boards employ an 
assistant clerk at a fixed monthly salary, it is held illegal, but that where an assist
aut clerk is employed at a nominal per diem to assist in tabulating and compiling 
election returns, no findings have been made.. As authority for this you cite 
Section 4821, General Code, which provides: 

"All proper and necessary expenses of the board of deputy state sup
ervisors shall be paid from the county treasury as other county expenses, 
and the county commissioners shall make the necessary levy to provide 
therefor. In counties containing annual registration cities, such expenses 
shall include expenses duly authorized and incurred in the investigation 
and prosecution of offenses against laws relating to the registration of 
electors, the right of suffrage and the conduct of elections." 

The term "all proper and necessary expenses of the board" in my opunon 
will include the compensation of persons who are necessarily employed to assist 
in compiling and tabulating the election returns. It will not, however, authorize 
the board to create a position of assistant clerk and pay him a stipulated salary 
as is dotYe in the case of the clerk. 

The schedule provides for the payment of ballot boxes by the county by 
authority of Section 4852, General Code, which section reads : 

"The deputy state supervisors of each county shall cause to be pro
vided at the expense of the county a ballot box for each election precinct 
therein, and cause it to be deposited with the proper township or village 
clerk or city auditor. Each such officer shall cause a ballot box with a 
copy of this title to be delivered at each place of holding elections in his 
township or corporation as often as elections are held therein. After such 
election, such ballot box shall be forthwith returned to him by the judges 
of election for safekeeping. In registration cities, the care of the ballot 
boxes to be used at any election shall devolve upon the board of deputy 
state supen·isors." 

This section provides that the hallot box shall be provided at the expense of 
the county. The language used in this section as to payment for ballot boxes is 
the same as used in Section 5048, General Code, as to payment for poll books. As 
held in construing Section 5048, General Code, in the former opinion, so in con-
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struing s~ction 4852, supra, it must be held that the ballot boxes must be paid for 
by the county and should not be charged back. 

The schedule refers to payment of township election notices, cost of publish
ing mayor's proclamation and of notices for school elections. 

Section 4833, General Code, pro\·ides : 

"The constable who receives such warrant shall notify the electors 
of the township by posting copies of the warrant in at least three public 
places in the township at least ten days before the meeting of the 
electors. If the office of one or more of the trustees is vac'tnt, the town
ship clerk, together with the trustee or trustees in office, shall 1ssue such 
warrant." 

"Section 4837, General Code, provides: 

"Previous to any election for municipal officers, the mayor shall 
issue a proclamation to the electors of the corporation or of the re
spective wards or districts thereof, as the case may require, setting forth 
the time and places of election and the officers to be chosen, and cause 
such proclamation to be published in a newspaper printed in the corpora
tion at least ten days previous to the election. If no such newspaper 1s 
published in the corporation, such notice may be given by posters." 

Section 4839, General Code, provides : 

"The clerk of each board of education shall publish a notice of all 
school elections in a newspaper of general circulation in the district or 
post written or printed notices thereof in five public places in the district 
at least ten days before the holding of such election. Such notice shall 
specify the time and place of the education, the number of members of 
the board of education to be elected, and· the term for which they are 
to be elected. or the nature of the question to be voted upon." 

Section 3346, General Code, provides: 

"The constable who advertises the time of holding elections and 
notifies the township officers of their election, shall be allowed a reason
able compensation therefor, to be fixed by the trustees and paid from 
the township treasury." 

Section 3346, supra, requires payment for notices of township elections to be 
paid from the township treasury. 

It will be observed that the various notices are given by officers of the political 
divisions for which the elections are to be held. They are for the benefit of such 
districts. It is a duty pertaining to an officer of the township, municipality, or 
school district. X either the county nor the board of elections have any control 
over such expense or any duty to perform in reference thereto. The expense of 
posting or publishing such notices should be paid by the political division affected. 

Xotices of township elections should be paid by the township. Publishing of 
mayor's proclamation of election should be paid by the municipality and the pub
lishing of notices of school elections should be paid by the school district. 

The schedule contains several provisions for payment of expenses connected 
with the investigation and prosecution of violation of election laws. It states that 
such expense, when pertaining to elections should be paid by the county in all 
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years, and shall not be charged back in even-numbered years, but shall l:>e charged 
back in odd-numbered years; and that such expense for violation of registration 
laws shall he paid by the registration city. 

Section 4800, General Code, provides: 

"The board of deputy state supervisors and inspectors shall investi
gate and prosecute all violations of the Ia ws relating to the registration 
of electors, the right of suffrage and the conduct of elections, and make 
report thereof to the state supervisor and inspector. \Vhen approved by 
the state supervisor and inspector and by a vote of a majority of its 
members, each such board may incur any expense necessary to the 
conduct of such investigations and prosecutions." 

The last sentence in Section 4821, General Code, supra, provides: 

"In counties containing annual general registration cities, such ex
pense shall include expenses duly authorized and incurred in the inves
tigation and prosecution of offenses against laws relating to the registra
tion of electors, the right of suffrage and the conduct of elections." 

Section 4945, General Code, provides: 

"For X ovember elections held in even-numbered years, the county 
in which such city is located shall pay the general expenses of such 
election other than the expenses of registration. Such allowance and 
order of the board for such expenses and compensation to such judges 
and clerks of elections shall be certified by the chief deputy and clerk to 
the auditor of such county, who shall issue his warrants upon the county 
treasury for the amounts so certified." 

The expense of registration is excepted from the parf of the expense of an 
election which the county. is to pay in even-numbered years. The expense of regis
tration is to be paid by the registration city, by authority of Section 4946, General 
Code, as held in the opinion of February 27, 1912. Nothing is said in said Section 
4946, about the expense of investigating and prosecuting violations of registration 
laws. Such an expense would 'be an expense pertaining to the registration of 
electors, and should be paid by the registration city. 

Section 5052, General Code, provides: 

"All expenses of printing and distributing ballots, cards of expla
nation to officers of the election and voters, blanks, and other proper and 
necessary expenses of any general or special election, including com
pensation of precinct election officers, shall be paid from the county 
treasury, as other county expenses." 

Section 5053, General Code, provides: 

"In November elections held in odd-numbered years, such compen
sation and expenses shall be a charge against the township, city, village 
or political division in which such election was held, and the amount 
so paid by the county shall be retained by the county auditor from funds 
due such township, city, village or political division, at the time of making 
the semi-annual distribution of taxes. The amount of such expenses 
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;hall be a~certained and apportioned by the deputy state supervisors to 
the several political divisions and certified to the county auditor. In 
municipalities situated in two or more counties, Ule proportion of ex
pense charged to each of such counties shall be ascertained and appor
tioned by the clerk or auditor of the municipality and certified by him 
to the several county auditors." 
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lt will be observed that Section 4821, General Code, provides that all neces
sary and proper expenses of the board shall be paid from the county treasur)· and 
that the county commissioners shall make the necessary levy therefor. This ex
pense >hall include expenses incurred in investigation and prosecution of viola
tions of election and registration laws in counties containing annual general regis
tration cities. This provision does not affect the provisions of Sections 5052 and 
5053, General Code, as to the payment of proper and necessary expenses from the 
county treasury and the right of the county to charge back such expense. 

The expenses incurred in the investigation and prosecution of violations 
of election laws should be paid in the same manner as other general expenses 
of a particular election. For violations of election laws at elections in even
numbered years, such expense shall be paid by the county and not charged back, 
and in odd-numbered years shall be paid by the county and charged back. 

The schedule states that the expense of providing a room for voting place 
in a township or municipality must be paid by the township or municipality by 
authority of Section 4844, General Code. 

Said section reads: 

"Elections shall be hel~l for each township precinct at such place 
within the township as the trustees thereof shall determine to be most 
convenient of access for the voters of the precinct. Elections shall be 
held for each municipal or ward precinct at such place as the council 
of the corporation shall designate. In registration cities, the deputy 
state wpervisors shall designate the places of holding elections in 
each prerinct." 

The expense of furnishing voting booths and voting rooms with cfiairs, fuel, 
light, voting shelves, etc., is covered by the opinion of February 27, 1912. 

Section 4844, General Code, provides that the township trustees shall select 
the place of voting in the township precincts; that the council of the corporation 
shall select the place in municipalities; and that the board of elections shall desig
nate the place in registration cities. Xothing is said in this section as to who 
shall pay for such rooms or places. The payment of the rent of ·voting places is 
specifically provided for in registration cities and has been covered in the opinion 
of February 27. 

There is no specific provision of statutes directing how the rent for voting 
places in a township or in a municipality other than a registration city, shall be 
paid. In the absence of such specific provision, any necessary expense incurred 
for renting rooms for elections in such places would constitute a proper and neces
sary expense of the election to be paid as provided in Sections 4821 and 5052, 
General Code, by the county, and to be charged back in odd-numbered years as 
provided in Section 5053, General Code. 

You refer to the report of the Attorney General of 1906, at page 109. An 
opposite holding is apparently made by the Attorney General in the opinions of 
1909-1910 at page 602. 
A question will arise as to the right of a township or municipal corporation to 
charge the county rental for the use of its public hall or building for holding 



310 BURKtU 

elections therein. I find no authority to make such charge. Said buildings are pro
vided for public purposes and it adds no expense to the township or municipality 
to permit the use of such building for elections. 

\Vith the one exception as to payment of rent for rooms for voting places 
in townships or municipalities, other than registration cities, the schedules as sub
mitted are approved. It properly states the manner in which the election expenses 
shall be paid, except as above noted. 

Respectfully, 
TIMOTHY S. HoGAN, 

A !forney Geueral. 

506. 

AD:\fiSSIOX OF :\HNORS, ADULTS, AND EPILEPTICS TO INSTITU
TION FOR FEEBLE :\II~DED-PROCEDURE-CERTIFICATE AXD 
TESTIMONY OF MEDICAL WITNESSES. 

Under Section 1892 of the Geueral Code the Trustees of the State lustitutio11 
for feeble miuded, shall prescribe the rull's of admission for pupils under 15 years 
of age aud medical wituesses are therefore not uecessarily required for the ad
mission . .of such. 

Feeble miuded persons over 15 years of age who are not ;Jllblic charges, can 
ouly be admitted to the institution by commitment by a probate judge after wz'lf-
1zesses are subpoenaed, hearing had and certificate signed by two medical witnesses. 
Public charges, hmvever, may be admitted upon simple application. 

By virtue of the requiremwt of Section 1902 of the Gene1.1l Code that feeble 
minded adults may be committed to the institution for feeble minded ouly up01~ 
pursuing the same course of legal commitmwt as govems admission to the state 
hospital for the insane, the testimony and catificate of two medical witnesses arz 
essential. 

By virtue of Section 2045 of the General Code the certificate of 011ly one phy
sician is required to admit an epileptic to the state iustitutiou for epileptics. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor o.f 
State, Columbus, Ohio. 

GENTLEMEN :-Your favor of ;\lay 29th received. You inquire: 

"1st. Whether two medical witnesses are required for the admission 
of patients to the institution for the feeble minded who are under legal 
age. 

"2d. Does a requirement that the same course of legal commitment 
be followed, as provided in Section 1902, governing admission to state 
hospitals for the insane, authorize the payment of fees provided in Section 
1981? 

"3d. In the commitment of patients to state institutions for epilep
tics is an examination and certificate by two physicians requ~red ?" 

Answering your first question, Section 1891 provides for the admission of 
pupils to the Institution for Feeble Minded Youth not over fifteen years of age, 
residents of the state, who are capable of receiving instructions. Section 1892 pro-· 
vides for the rules governing admission of pupils and is as follows: 

"The trustees shall prescribe and publish instructions and forms for 
the admission of pupils, and may include in them such interrogatories as 
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they think necessary or useful. Such instructions and form shall he 
furnished to any perwn appl~·ing therefor, and also be sent in sufficient 
numbers to the probate judges in the several counties." 
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L'nder authority of Section 1&'92, General Code, the Board of Administration, 
who succeeded to all the duties of the Board of Trustees of the Institution for 
Feeble ).!inded Youth, may provide the terms and requirements for admission of 
pupils to this institution. ::\ o medical examination is required. The statute does 
not pro\·ide that applicants should first be examined as to their mental condition, 
but authorizes the board to prescribe and publish instructions and forms for the 
admission of pupils: and they may include therein such interrogatories as they may 
think necessary or useful to have answered. 

This view is sustained by the case of Doran vs. Fleming, 17 Circuit Decisions 
737. 

Section 1893, General Code, provides for the admission of pupils over fi fteer 
years of age; it is as follows: 

"If the capacity of the institution allows the reception of pupils 
besides those above described, the trustees may admit persons of greater 
age, and persons not resident in the state. For all who are not residents 
of the state for the required time, the trustees shall charge and receive 
for the institution a fair rate of compensation, to be fixed by them." 

1 have already held, in an opinion addressed to Dr. E. J. Emerick, of the 
elate of September 25, 1911, that ieeble minded persons over fifteen years of age, 
who are not public charges, can only be admitted to the institution by commitment 
by a probate judge, after witnesses are subpoenaed, hearing had, and a certificate 
signed by two medical witnesses: that persons who are public charges may be ad
mitted upon simple application. 

So that, answering your quo:stion specifically, two medical witnesses arc not 
required to admit persons under fifteen years of age, eligible to he admitted to 
the Institution for Feehle ~linrlerl Youth; and two witnesses are not required to 
admit persons over fifteen and under twenty-one years of age, who are public 
charges, and who are admitted under authority of Section 1893, General Code: 
but two medical witnesses are required for persons over fifteen years of age and 
under twenty-one years of age, 1101 public charges, who are admitted to the institu
tion. 

Coming now to your second question, Section 1902 provides as follows: 

''Feeble minded adults of such inoffensive habits as to make them 
proper subjects for classification and discipline in the institution may be 
admitted, on pursuing the same course of legal commitment as govern 
admission to the state hospital for the insane." 

Proceedings for admission of the insane are found in Section 1953, et seq. 
General Code. To admit patients to a hospital for the insane requires the certificate 
of two medical witnesses, who are allowed, under Section 1981, General Code, 
five dollars each for making the examination and certificate. Section 1902, above 
quoted, provides: Feeble minded adults may be committed to the institution for 
feeble minded youth on pursuing the same course of legal commitment which gov
erns admission to state hospitals for the insane. It therefore requires the testimony 
and certificate of two medical witnesses to commit feeble minded adults to the 
institution, and they are entitled to five dollars for making the examination and 
certificate, as provided in Section 1981, General Code. 
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Answering your third question, Sections 2045 and 2046 of the General Code 
provide as follows: 

"Application for admission to the hospital of an epileptic person, 
other than insane or dangerous, first shall be made in writing by such per
son, his or her parent, guardian or representative, to the probate court 
of the county in which the epileptic is resident. If such epileptic has no 
parent, guardian or representative, any citizen may make such applica
tion on his behalf. (Section 2405). 

"Xot more than five days after the application is filed, on the clay 
fixed by him, the probate judge shall examine and inquire whether the 
alleged epileptic is a suitable person for admission into the hospital, and 
for such purpose may subpoena witnesses. He shall subpoena a reputable 
physician, and, if necessary, may issue his warrant commanding the 
alleged epileptic to be brought before him. If deemed unsuitable to bring 
him into the probate court, the judge shall personally visit such person, 
and certify that he so ascertained his condition by actual inspection. 
The other proceedings then may be had in the absence of such person. 
(Section 2406)" 

It is expressly provided in Section 2045 that the certificate of only one 
physician is required to admit an epileptic to the state institution for epileptics. 

512. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attonze:y Geueral. 

COMPEKSATION OF WATCRMAN Al\D JAXITOR OF COU:-\TY JAIL
ALLOWANCE OF COUNTY COl\IMISSIONERS TO SHERIFF FOR 
KEEPlXG AND FEEDIXG PRISOXERS. 

Under Section 2997 of the Ge11eral Code the County Commissioners must 
make an allowance to the sheriff in addition to his salars for the keeping and feed
illg of prisoners and all employes hired by the sheriff must be paid by him from this 
fuJtd. 

Under Sectio11 2410 of the Geueral Code the Cotmty Commissioners may em
ploy aud pay out of the general fuud of the cozmty such watchmau, jaintors a11d 
other employes as are deemed necessary for the care a11d custody of the jail build
ing onl}•. 

Under Section 3161 of the General Code the sheriff ma.)' appoint his deputy 
keeper of the jail. Such deputy must be paid however from the allowaJzce made by 
the cowzty commissioners under Section 2980 of the General Code, aud should be 
paid from the fee fund. 

July 10, 1912. 

Bureau of Inspection and Supervisio11 of Public Offices, Columbus, Ohio. 

GENTLEMEN:-Your favor of June 20, 1912, is received in which you inquire: 

":\lay the county commissioners employ and pay out of the general 
county fund watchmen and janitors for the county jail? 

"If a sheriff appoints one of his deputies jailer under Section 3161, 
shall he be paid from the sheriff's fee fund or the general county fund? 

"Under Section 2850, the mommissioners shall make the sheriff an 
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allowance for keeping and feeding prisoners in jail. Section 2410 pro
vides that the commissioners may employ such watchmen, janitors and 
other employes for the care and custody of the jail as they deem neces
sary. Under these related sections, is it the duty of the sheriff to safe
g-uard and keep the prisoners at his own expense in consideration of the 
amount allowed him for their board, or can the commissioners employ a 
turnkey and watchmen for the safeguarding of the prisoners and pay 
them out of the general county fund?" 
Section 3157, General Code, provides: 

"The sheriff shall have charge of the jail of the county, and all per
sons confined there, keep them safely, attend to the jail, and go\·ern and 
regulate it according to the rules and regulations prescribed by the court 
of common pleas." 

By virtue of this section the sheriff is made the keeper of the jail. 
Section 3161, General Code, provides: 

"The sheriff may appoint one of his depi1ties to be keeper of the jail." 
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Instead of performing the duties of keeper of the jail personally, the sheriff 
may appoint one of his deputies as the keeper of the jail. 

Section 2980, General Code, pro,·ides: 

"On the twenti·cth of each X ovember such officer shall prepare and 
file with the county commissioners a detailed statement of the probable 
amount necessary to be expended for deputies, assistants, bookkeepers, 
clerks and other employes, except court constables, of their respective 
offices, showing in detail the requirements of their offices for the year 
begining January 1st next thereafter with the sworn statement of the 
amount expended by them for such assistants for the preceding year. Xot 
later than five days after the filing of >uch statement the county commis
sioners shall fix an aggregate sum to be expended for such period for 
the compensation of such deputies, assistants, bookkeepers, clerks or other 
employes of such officer, except court constables, which sum shall be 
reasonable and proper, and shall enter such finding upon their journal." 

Section 2980-1, General Code, limits the amount to be allowed to such offices 
to a certain percentage of the fees of such office. 

Section 2981, General Code, provides: 

"Such officers may appoint and employ necessary deputies, assistants, 
clerks, bookkeepers or other employes for their respective offices, fix their 
compensation and discharge them, and shall file with the county auditor 
certificates of such action. \Vhen so fixed, the compensation of each duly 
appointed or employed deputy, assistant, bookkeeper, clerk or other em
ploye shall be paid monthly from the county treasury." 

Section 2987, General Code, provides: 

"The deputies, as~istants, clerks, bookkeepers, and other employes 
of such offices shall be paid upon the warrant of the county auditor, from 
the fees, costs, percentages, penalties, allowances, or other perquisites or 
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sums of whatever kind collected and paid into the county treasury and 
credited by the treasurer to the fee fund of such offices." 

The foregoing sections authorize the county commissioners to make an annual 
allowance for the payment of the compensation of deputies and other employes 
in the office of the sheriff and other county offices. The amount to be allowed must 
not exceed the percentages of the fees of the office as prescribed in Section 2980-1, 
General Code. \Vhile the compensation of deputies is paid from the county treas
ury, yet the amount is limited by the fee fund and is to be paid from the amount 
credited to the fee fund. 

\Vhen the sheriff appoints one of his deputies as keeper of the jail, such ap
pointee is still a deputy to the sheriff. The compensation of such deputy who per
forms the duties of the keeper of the jail should be paid from the allowance made by 
the county commissioners for the sheriff's office and should be paid from the fee 
fund of that office. 

Section 2410, General Code, provides: 

"The board may employ a superintendent, and such watchman, jani
tors and other employes as· it deems necessary for the care and custody 
of the court house, jail, and other county buildings, and of bridges, and 
other property under its jurisdiction and control." 

This section authorizes the commissioners to employ a superintendent, watch
man, janitors or other employes as they deem necessary for the care and custody of 
the jail. It makes no provision for the care and custody of the prisoners con
fined therein. 

Section 2850, General Code, provides: 

"The sheriff shall be allowed by the county commissioners not less 
than forty-five nor more than seventy-five cents per clay for keeping 
and feeding prisoners in jail, but in any county in which there is no in
firmary, the county commissioners, if they think it just and necessary, 
may allow any sum not to exceed seventy-five ce1its each day for keeping 
and feeding any idiot or lunatic. The sheriff shall furnish at the expense 
of the county, to all prisoners confined in jail, except those confined for 
debt only, fuel, soap, disinfectants,. bed, clothing, washing and nursing 
when required, and other necessaries as the 'court in its rules shall desig
nate." 

The allowance authorized to be made to the sheriff by the county commis
sioners by Section 2850, General Code, is for "keeping and feeding prisoners in 
jail." 

By virtue of Section 2997, General Code, this allowance is in addition to his 
salary as sheriff. Said Section 2997 provides: 

"In addition to the compensation and salary herein provided, the 
county commissioners shall make allowances quarterly to each sheriff for 
keeping and feeding prisoners, as provided by law, for his actual and 
necessary expenses incurred and expended in pursuing or transporting per
sons accused or convicted of crimes and offenses, in com:eying and trans
ferring persons to and from any state hospital for the insane, the institu
tion for feeble minded youth, Ohio hospital for epileptics, boys' industrial 
school, girls' industrial home, county homes for the friendless, houses 
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of refuge, children's homes, sanitariums, convents, orphan asylums or 
homes, county infirmaries, and all institutions for the care, cure, cor
rection, reformation and protection of unfortunates, and all expenses of 
maintaining horses and vehicles necessary to the proper administration of 
the duties of his office. The county commissioners shall allow the sheriff 
his actual railroad fare and street car fare expended in serving civil pro
cesses and subpoenaing witnesses in civil and criminal cases, and may 
allow his necessary livery hire for the proper administration of the duties 
of his office. Each sheriff shall file under oath with the quarterly report 
herein provided a full, accurate and itemized account of all his actual 
and necessary expenses, including railroad fare, street car fare and livery 
hire mentioned in this section before they shall be allowed by the com
nlissioners." 
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The compensation of the sheriff allowed him for keeping and feeding prison
ers must cover all his expenses for such keeping and feeding. The sheriff is re
quired to keep the prisoners safely, and in order to do so he must in many counties 
employ watchmen and guards. The expense of employing such watchmen and 
guards in connection with the jail must be met from the allowance made to him 
for ''keeping and feeding" the prisoners. 

The duty of the commissioners under Section 2410, General Code, is to care 
for the building, which is the property of the county, and not to care for the prison
ers confined therein. 

It is my opinion that the county commissioners may employ and pay out of 
the general fund of the county, watchmen and janitors for the care of the county 
jail, but the duty of such watchman or janitor must be confined to taking care of the 
building, and not in caring for the prisoners. 

It is the duty of the sheriff to safeguard and keep the prisoners in the jail 
at his own expense in consideration of the amount allowed him for keeping and 
feeding them. The county comissioners are not authorized to employ a turnkey or 
watchman for safeguarding the prisoners. 

Re>pectfuliy, 
TLMOTHY S. Hoc.\X, 

Attl)rlley Ge11cral. 
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514. 

FIXDIXG OF BUREAU-LICEXSE FEES XOT COLLECTED BY ::'IIAYOR 
FRO ::'II JUXK SHOP DEALERS ::'IIA Y XOT BE COLLECTED BY LEGAL 
AUTHORITIES-CRDIINAL PEXALTY-::'IIAXDA::'IIUS AGAIXST 
::'IIAYOR. 

U11der Section 286 of the General Code whe11 receipt of a report of ji11di11g is 
made by the Bureau of l11spection and Supervision of Public Offices it is made the 
duty of the proper legal authority to institute proccedi11gs for the 1·ecovery of public 
funds "misappropriated." 

When a ma'j'Or has failed to collect license fees from ju11k shop dealers, col
lection of the sa me ma}' not be enforced under this section . 

. The proper legal autlwrity maj• take action however to compel performallce 
of the neglected duty. 

The provisions for license are in the nature of a police regulation and whilst 
.collection may not be compelled tile criminal penalty for noncompliance may be en· 
forced against the dealers. 

Bureau of Iuspection and Supervision of Public Offices, Dcpartmmt of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN :-Your letter of June 19th received. )' ou request my opinion upon 
the following question : 

"Tt is found that the provisions of an ordinance imposing a license 
fee upon junk shop dealers has not been enforced by the mayor of a city. 
Can a J:nding for recovery against the mayor of the city or junk shop 
dealers who refused or .neglected to pay said fee be en forced to the 
amount of the license fees so remaining uncollected?" 

The Bureau of Inspection and Supervision of Public Offices was created by 
Section 274, General Code, which provides in part as follows: 

"There shall be a bureau of inspection and supervision of public 
offices in the department of the auditor of state, which shall have power 
* * •:• ·~ * to inspect and supervise the accounts and reports of all state 
offices * * * and the offices of each taxing district or public institution 111 

the state of Ohio. * * * *" 

Section 284, General Code, provides: 

"The chief inspector and supen·isor, a deputy inspector and super
visor or a state examiner shall examine the condition of each public office 
such examination of township, village and school district offices to be 
made at least every two years, and all other examinations to be made at 
least once a year. Offices of justice of the peace, elected in cities, villages 
or townships, shall be examined at least once every two years. On the 
examination inquiry shall be made into the methods and accuracy of the 
accounts and reports of the office, whether the laws, ordinances and 
orders of the taxin·g district have been obsen·ed, and whethe~ the require
ments of the bureau of inspection and supen·ision have been complied 
with." 
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Section 286 provides in part as follows: 

"A report of the examination shall be made in triplicate '" * *. If 
the report discloses malfeasance, misfeasance, or neglect of duty on the 
part of an officer or an employe upon the receipt of such copy of said re
port it shall be the duty of the proper legal officer, and he is hereby au
thorized and required, to institute in the proper court within ninety days 
from the receipt thereof ci,·il actions in behalf of the state or the political 
divisions thereof to which the right of action has accrued, and promptly 
prosecute the same to final determination to recover any fees or public 
funds misappropriated or to otherwise determine the rights of the parties 
in the premises. * * * *." 
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You state that the provisions of an ordinance imposing a license fee upon junk 
shop dealers had not been enforced by the mayor of a city, and you inquire whether 
a finding can be made against the mayor for the amount of uncollected license fees 
or against the junk shop dealers. In view of the foregoing quoted provisions of 
the statute I am of the opinion that your bureau is not authorized to make a find
ing for other than fees and public funds misappropriated; your authority does not 
extend to making findings for loss of revenue or public funds, occasioned by the 
neglect of duty on the part of any public official in failing to collect licenses and 
other fees, provided for in ordinances such as you describe in your inquiry. How
ever, it would be the duty of your examiners to note the neglect of duty complained 
of in your Jetter, and the proper legal officer should take cognizance of your re
port and compel, by proper proceedings, the mayor to perform his duty in regard 
to collecting the fees from the dealers mentioned. 

The junk dealers, of course, would be subject to criminal prosecution for do
ing business without paying a license. 

You also inquire whether a finding can he made against the junk shop dealers 
for the amount of unpaid fees. I am of the opinion that no such finding can be 
made, and if made would be of no more force than the original obligation to pay 
the license. The licensing of junk shop dealers is more in the nature of a police 
regt)lation and the failure to pay the fees can be enforced by criminal prosecution: 

Very truly yours, 
TnroTHY S. HoG.\N, 

A ttomey Geueral. 
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529. 

SHERIFF-ALLOW AXCE BY COUXTIES CO~DIISSIOXERS FOR BOARD
PRISO.\"ERS OF OTHER STATES AXD COUXTIES-BO.-\RDIXG OF 
FEDER.-\L PRISOXERS PAID BY UXITED STATES AUTHORITijS. 

B3• Sectzo11 3179 of the General Code provision is made for payment by the 
United Stat.:s authorities for the boarding of federal prisoners by a sheriff. The 
expeuse of boarding s1tch may not therefore be made chargeable against the cOll1liJ.'. 

By pro<!lsion on Section 2850 aud 2997 of the General Code the county com
missioners may make an allowance to a sheriff' for boarding in the county jail, pris
oners held for another county or state. 

The latter conclusion does uot howe1·er, effect the rights of a couuty for keep
ing prisoners for a1zother comzty that has not a sufficient jail as provided in Sectio1zs 
3170 et seq. of the General Code. 

July 3, 1912. 

Hurcau of Insl>ection and Supervision of Public Offices, Columbus, Ohio. 

DEAR Sue-Your favor of June 22, 1912, is receind in which you inquire as 
follows: 

"Have the county commiSSIOners authority to pay the sheriff out 
of the county treasury for boarding: First: Prisoners held for federal 
authorities; Second: Prisoners held for other states; Third: Prisoners 
held for other counties? (See Sections 2850, 2997 and 3179.)" 

The provisions governing the detention and boarding of federal prisoners 111 

the county jail are found in Section 3179, General Code, which provides: 

"The sheriff shall receive prisoners charged with or convicted of 
crime committed to his custody by the authority of the United States, and 
keep them until discharged by due course of law. A prisoner committed 
for an offense by the authority of the United States shall be supported at 
the expense thereof during his confinement in jail. No greater compensa-. 
lion shall be charged b3• a sheriff for the subsistence of such prisoner, than 
is authori::ed by law to be charged for the subsistence of state prisoners. 
The commissioners of a county in which a prisoner so committed may be 
confined shall receive from the United States one dollar per month for 
the use of the jail for each person so committed. A sheriff or jailor who 
neglects or refuses to perform the services and duties required of him 
by this section shall be liable to like penalties, forfeitures, and actions 
as if such prisoner had been coinmitted under the authority of this state." 

This section requires the sheriff to receive federal prisoners who are charged 
with or convicted of crime and who are committed to his custody by the federal 
authorities, or by the authority of the United States. Such prisoners are to be sup
ported at the expense of the federal government? The sheriff cannot charge more 
for their subsistence than is authorized to be paid for the subsistence of state pris
oners. 

There is no provision that the county commissioners may make an allowance 
for the boarding of federal prisoners. The statute authorizes the sheriff to charge 
for boarding such prisoners, and the government to be charged is the United 
States. The county is not liable for their board. 
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The sheriff should settle directly with the federal authorities. The county com
missioners have no authority to pay the sheriff for boarding federal prisoners. 

The amount of compensation for feeding prisoners in a county jail is pro
vided in Section 2850, General Code, which reads: 

''The sheriff shall be allowed by the county commissioners not less 
than forty-five nor more than seventy-five cents per day for keeping and 
feeding prisoners in jail, but in any county in which there is no infirm
ary, the county commissioners, if they think it just and necessary, may al
low any sum not to exceed se\·enty-fivc cents each day for keeping and 
feeding any idiot or hn1atic. The sheriff shall furnish at the expense 
of the county, to all prisoners confined in jail, except those confined for 
debt only, fuel, soap, disinfectants, bed, clothing, washing and nursing 
when required, and other necessaries at the court in its rules shall 
designate." 

Section 2997, General Code, authorizes the county commissioners to make an 
allowance to the sheriff for keeping and feeding prisoners, as follows: 

"In audition to the compensation and salary herein proYiclecl, the 
cO!l1lfJ' ccmmis.iio11ers shall make allowances quarterly to each sheriff for 
keepitrg and fuding prisoners, as provided by law, for his actual and nec
essary expenses incurred and expended in pursuing or transporting per
sons accused or convicted of crimes and offenses, in conveying and trans
ferring persons to and from any state hospital for the insane, the institu
tion for feeble minded youth, Ohio hospital for epileptics, boys' industrial 
school, girls' industrial home, county homes for the friendless, 
houses of refuge, children's homes, sanitariums, convents, orphan 
asylums or homes, county infirmaries, and all institutions for the care, 
cure, correction, reformation and protection of unfortunates, and all ex
penses of maintaining horses and vehicles necessary to the proper admin
istration of the duties of his office. The county commissioners shall al
low the sheriff his actual railroad fare and street car fare expended in 
serYing civil processes and subpoenaing witnesses in civil ancl criminal 
cases, and may allow his necessary livery hire for the proper administra
tion of the duties of his office. Each sheriff shall file under oath with the 
quarterly report herein provided a full, accurate and itemized account of 
all his actual and necessary expenses, including railroad fare, street car 
fare and livery hire mentioned in this section before they shall be allowed 
by the commissioners." 

The term "prisoners" as used in each of the foregoing sections is not qualified. 
It is not limited to prisoners of the county or of the state of Ohio. It may include 
any prisoner who is lawfully confined in the county jail. It does not, however, in
clude federal prisoners, because the manner of paying their subsistence is specially 
provided for in Section 3179, supra. 

The arrest of fugitives from other states is provided for in Sections 13520, 
13521 and 13522, General Code. 

Section 13521, General Code, pro\·ides: 

"\Yhen a person is arrested in pursuance of the next preceding 
section, and brought before the officer who issued the warrant, he shall 
hear and examine ~uch charge, and, upon proof adjudged by him to be 
sufficient, commit such person to the jail of the county in which such ex-
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amination is had, or cause him to be delivered to a suitable person to be 
removed before such judge or justice of the proper county in which to 
take such examination, who shall take it and proceed as if the warrant 
had been issued by him." 

Fugitives from other states are legally confined in the county jail. The 
statutes do not provide specifically for the payment of their board therein. They 
are prisoners within the meaning of Sections 2850 and 2997, General Code, and the 
county commissioners may make an allowance to the sheriff for boarding such 
prisoners. 

Section 13492, General Code, provides: 

"A sheriff, deputy sheriff, constable, marshall, deputy marshaiJ, 
watchman or police officer, shaiJ arrest atid detain a person found violat
ing a law of this state, or an ordinance of a city or viiJage, until a war
rant can be obtained." 

Section 13493, General Code, provides: 

"\-\1hen a felony has been committed, any person without warrant, 
may arrest another whom he has reasonable cause to believe is guilty of 
the offense, and detain him until a warrant can be obtained. If such 
warrant directs the removal of the accused to the county in which the of
fense was committed, the officer holding the warrant shall deliver the 
accused to a magistrate of such county, to be dealt with according to law. 
The nec·cssary expense of such removal, and 1·easonab/e compensation 
for his time and trouble, slzall be paid to such officer, out of the treasury 
of such county, upon the allowance and order of the county auditor." 

This latter section authorizes the county wherein the offense was committed 
to pay the expense of the removal of such prisoner to the county. X othing is said 
about boarding such prisoner in the county jail. 

Section 13503, General Code, provides: 

If a person charged with an offense abscond or remove from the 
county in which such offense is alleged to have been co~mitted, a magis
trate of the county in which such person is found may issue a warrant 
for his arrest and removal to the county in which the offense is alleged 
to have been committed, to be delivered to a magistrate of such county, 
who shall cause such person so delivered to be dealt with according to 
law. Such warrant shall have like force and effect as if issued from 
the county in which the offense is alleged to have been committed." 

Section 13598, General Code, provides: 

"\Vhen the accused resides out of the county in which the indict
ment was found, a warrant may issue thereon directed to the sheriff of 
the county where such accused resides or is found. Such sheriff shall 
arrest such accused and convey him to the county from which such war
rant issued and there commit him to the jail or hold him to bail, as pro
vided in this title." 

Section 13599, General Code, provides: 



~\~XL".\L REPORT OJ.' THE ~\TTOR~EY GEXER~\L. 

"\Vhen the accused escapes and forfeits his recognizance after the 
jury is sworn, at the request of the prosecuting attorney, a warrant recit
ing the facts may issue to the sheriff of any county, who shall pursue, 
arrest and commit him to the jail of the county, from which such warrant 
issued, until he is discharged by law." 
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These sections authorize the arrest of a fugitive from justice or a person ac
cused of crime in any county in the state. They contemplate that such prisoners 
shall be removed to the county in which the offense was committed, as soon as the 
same can he reasonably done. It will not always be possible to remove them at 
once and it may be neeessary to confine them in the county jail. \Vhen so held in 
jail they are prisoners, within the meanin6 of Sections 2850 and 2997, General Code, 
and an allowance may be made by the county commissioners to the sheriff for 
boarding such prisoners. I find no other sections authorizing the pay of board of 
such prisoners. 

In conclusion: 
The county commissioners cannot make an allowance to a sheriff for board

ing federal prisoners in the county jail. 
The county commissioners may make an allowance to a sheriff for boarding 

prisoners in the county jail held for another county or for another state. 
This latter conclusion does not affect the rights of a county for keeping pris

oners for another county that has not a sufficient jail, as provided in Sections 3170 
et seq, General Code. 

530. 

Respectfully, 
TIMOTHY S. HoGA:>, 

Attorney Geueral. 

SHERIFF'S EXPEi\'SES-ALLOWAi\'CE BY COUXTY CO:\DIISSIOXERS 
OF WAGES OF HOSTLER FOR MAIXTEXAXCE OF HORSE-HOTEL 
BILLS, HAC::K FARE, ETC.. OF ASSISTAXT OF SHERIFF COXVEYIXG 
INSANE PERSO:t\ TO HOSPITAL. 

The couuty commissiouers lila}' allow the sheriff his e.rpeuses in payiug a 
hostl.:r's wage for care of a horse mai11tai11ed b}' tlze said sheriff, unde•· til.: pro
visiolls of Sectio11 2997 of the Ge11eral Code authori:::i11g the pas;•rellt of tlr.: ex{-o1sc 
of the mainte1w11ce of horses a11d vehicles. 

Section 1981 of the Ge11eral Code authori:::i11g the payme11t of $2.00 per day 
aud two cents per mile each way to an assistant to couvey 011 i11sa1ze perso11 to the 
state hospital is i11te11ded to cover compe11sation and railroad fare. It is uot the in
tention of the Legislature that said assistaut shall work without compeusation 
however, and whe11 other uccessary e.rpe11ses are i11curred such .as hack fare, hotel 
bill, etc. the.v may be allo~ued 1111der Section 2997 of the Ge11eral Code as actual 
e.rpeuses of the sheriff i11 maki11g said conveya11ce. 

June 28, 1912. 

Bureau of luspectiou a11d Superz·isiou of Public Offices, Columbus. Ohio. 

GENTLEMEN :-I beg to acknowledge receipt of your letter of :\Jay 17th, where
in you state: 

":\fay the county cotmsswners, under Section 2997, allow to the 
sheriff his expenses incurred in maintaining his horses by way of wages 
paid to a hostler?" 

11-A. G. 
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Section 2997 of the General Code reads as follows: 

''In addition to the compensation and salary herein provided, the 
county commissioners shall make allowances quarterly to each sheriff for 
keeping and feeding prisoners, as provided by law, for his actual and 
necessary expenses incurred and expended in pursuing or transporting
persons accused or convicted of crimes and offenses, in conveying and 
transferring persons to and from any state hospital for the insane, the 
institution for feeble minded youth, Ohio hospit~l for epileptics, boys' 
industrial school, girls' industrial home, county homes for the friendless, 
houses of refuge, children's homes, sanitariums, convents, orphan asylums 
or homes, county infirmaries, and all institutions for the care, cure, cor
rection, reformation and protection of unfortunates, and all expenses 
~f maintaining horses and vehicles necessary to the proper administration 
of the duties of his office. The county commissioners shall allow the 
sheriff his actual railroad fare and street car fare expended in serving 
ci,·il processes and subpoenaing witnesses in civil and criminal cases, and 
may allow his necessary livery hire for the proper administration of the 
duties of his office. Each sheriff shall file under oath with the quarterly 
report herein provided a full, accurate and itemized account of all his 
actual and necessary expenses, including railroal fare, street car fare and 
livery hire mentioned in this section before they shall be allowed by the 
conimission~r~." 

You will note that the foregoing authorizes county commissioners to allow 
to the sheriff quarterly "all expenses of maintaining horses and vehicles necessary 
to the proper administration of the duties of his office." 

In the case of State ex rei vs. Commissioners, 10 C. C., n. s., 398, the word 
''maintaining" as used in the above quoted section was defined by the court as 
follows: 

"All lexicographers define maintenance as 'maintaining; support
ing; upholding; keeping up; sustaining supply of the necessaries of life; 
subsistence;' and the word 'maintain' 'to hold or keep up in any particu
lar state of condition ; to support ; to sustain ; to keep up.' So that the 
meaning- of the word 'maintaining' as used in this section in reference to 
horses and vehicles, means supporting; sustaining; keeping up; supply
ing with the necessaries of life." 

The statute does not enumerate specifically what may be allowed as ex
penses of maintenance of the sheriff's horses, but I have no hesitation in saying 

. that the services of a hostler in the care of horses is a necessary part of their 
maintenance. 

In an opinion recently rendered to your department I held, that it would be 
legal for the sheriff to contract to pay a stipulated sum per week or month for the 
care of his horses. If such contract were entered into between the sheriff and a 
livery stable keeper, for instance, it would undoubtedly include the services of a 
hostler as well as whatever else might be necessary in the maintenance of the 
horses. 

If the sheriff kept the horses in his own barn, they would be entitled to, and 
should recei,·e the same care as if they were maintained in a livery stable, or else
where, by virtue of a contract 

I am of the opinion that county commissioners may legally allow a reasonable 
cost for the care of sheriff's horses by way of wages paid to a hostler. 



.-L-..xtaL REPORT OF THE .\TTORXEY GEXER.\I,, 3'!3 

\Vhat is a reasonable cost for such services is a matter that must be deter
mined by the circumstances of each particular case. 

It is the intention of the statute that the necessary expenses of taking care 
of the sheriff's horses shall be paid by the county, and no more. 

If the sheriff can contract with another person to care for the horses at a 
less price in the aggregate than he could purchase feed and pay the wages of a 
hostler, it is his duty to do so, to the end that the county may obtain as economical 
a bargain as possible, consistent with the proper maintenance of the horses. 

You also inquire: 

"Under said section (2997 G. C.), may the commissioners allow the 
sheriff, as a part of his necessary expenses, the hack fare, hotel bills and 
other expenses of an assistant to convey an insane person to the State 
Hospital (see Section 1981 of the Canfield Act)?" 

Section 1981 of the General Code, insofar as it applies to your inquiry, 
provides: 

''The costs and expenses, other than the fees of the probate judge 
and sheriff, to be paid under the provisions of this chapter, shall be as 
follows: * * * to one assistant to convey to the hospital, when authorized 
by the probate judge, two dollars, and two cents per mile each way:" 

Section 1959 of the General Code authorizes the probate judge to appoint one 
person to assist the sheriff to convey an insane person to a state hospital, when 
he is satisfied, from proof, that such appoi.ntment is necessary, and, in all cases, 
where the insane person is a female it is the mandatory duty of the probate judge 
to appoint such assistant. 

Under Section 2997 of the General Code, the sheriff is entitled to receive his 
"actual and necessary expenses incurred and expended * * * in conveying ami trans
ferring persons to and from any state hospital for the insane" etc. 

In my judgment, it is not the intention of the statute that such assistant shall 
accompany the sheriff and the insane person to the state hospital without com
pensation, and, therefore, I hold that two dollars ($2.00) mentioned in said section 
is to be regarded as a fee for the services of such assistant, and the two cent (2c) 
per mile each way is intended to cover the railroad fare and that in addition there
to the sheriff should pay the hack fore and hotel bills of such assistant, for which 
he should be reimbursed by the county commissioners. 

Very truly yours, 
TIMOTHY S. HoGAN, 

A ttoruey General. 
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531. 

"PAVIXG" AXD "REPAVIXG" 50 PER CEXT. ASSESS:.IEXT AGAIXST 
:\BUTTIXG PROPERTY HOLDERS FOR REPAVIXG. 

Ans material bs which a hard, /rrm, or s111ootlt surface for travel is secured 
constitutes a tm:i11g and whel! a street is paved the second time abutting property 
holders cannot be assessed for more tha11 50 per cent. of the cost of such "re-paving." 

July 13, 1912. 

The Bureau of Inspection a11d Supervision of Public Offices, Columbus, Ohio. 
GE:'<TLEMEN :-Under date· of April 16th, you requested my opinion as follows: 

'"1. A street has been paved with cobblestone on a gravel foundation 
and the cost thereof (except 2 per cent. for intersections) assessed 
against abutting property. If said street be now repaveri with brick 
laid upon a concrete foundation, may the council assess more than 50 
per cent of the cost thereof against the abutting property? 

"2. If a street has been paved with asphalt block and the cost there
of (except 2 per cent. for intersections) assessed against abutting prop
erty a1~d is now repaved with brick on the same foundation, can council 
assess more than 50 per cent. against the abutting prop~rty. See letter 
of \V. F. Dilley, City Auditor of \Varren, enclosed herewith." 

Section 3822, General Code, is material to your inquiry. It is as follows: 

"\Vhen a special assessment for the improvement of a street or 
other public place has been levied and paid, the property so assessed shall 
not again be assessed for more than one half the cost and expense of 
repaving or repairing such street or other public place unless tl)e grade 
thereof is changed." 

The question as to what constitutes a "re-paving," within the meaning of 
Section 3822, General Code, aforesaid, has been answered in the case of Baldwin 
vs. Springfield, 20 0. Dec. N. P. n. s., 265. On page 272, the• court says: 

"Any material by which a hard, firm or smooth surface for travel 
is secured, constitutes a paving." 

ln view of this decision, therefore, the answer to each of your questi-ons 
must clearly lJe a negative one. In each case, a former improvement constituted a 
paving and the same is true of the new improvement under. CDntemplation. 

l am, therefore, of the opinion that council can in neither case, assess more 
than fifty per cent. of the costs of the intended improvement, against the abutting 
property. 

Very truly yours, 
TnwTHY S. HoGAN, 

A /Iamey General. 
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533. 

\\"ITXES.S AXD PHYSICIAX'S FEES IX AD)IISSIOX OF YOUTHS AXD 
ADULTS TO IXSTITUTIOX FOR FEEBLE )II:\DED. 

L'uder Sectio11 1902 of the Geueral Code adults are admitted to the institution 
for feeble mi11ded under the same method of legal commitmeut as govems admis
sioll to the state hospital for the iusa11e, a11d plz)•siciaus called iu such proceedi11gs 
are therefore entitled to $5.00 each aud $1.00 per day a11d mileage. 

As it is 11ot otherwise provided, whe11 plzysicia11s are summo1zed ill the case 
of the admissio11 of youths, they are entitled to ordi11ary wit11ess fees Olll)'. 

July 18, 1912. 

Bureau of J,spectiou a11d Supervisio11 of Public Offices, Columbus, Ohio. 
GENTLEMEN :-In your letter of Xovember 23, 1911, you ask. what, if any, 

fees witnesses are entitled to for admission of youths ami adults to the institution 
for feeble minded; and what, if any, fees physicians are entitled to for making 
the examination and medical certificate. 

I will first take up the manner of admission of adults to this institution, and 
the fees connected therewith. 

Section 1902 of the General Code says: 

"'Feeble minded adults of such inoffensive habits as to make them 
proper subjects for classification and discipline in the institution, may be 
admitted, on pursuing the same course of legal commitment as govern 
admission to the state hospitals for the insane." 

Let us see how the insane are admitted to such institutions. 
Section 1953 of the General Code requires an affidavit to be filed with the 

probate judge of the county where the patient resides. The judge under Section 
1954, issues his warrant bringing the person before him; and must immediately 
issue subpoenas for such witnesses as he deems necessary, two of whom shall be 
reputable physicians. 

By Section 1956 of the General Code these medical witnesses must ha,·e five 
years' experience, and certify the insanity of the party on blanks provided for that 
purpose. 

Section 1981 of the General Code says, that the costs and expenses shall be 
''to each of the two physicians designated by the court to make examination and 
certificate, five dollars and witness fees as allowed in the court of common pleas; 
to witnesses the same fees as are allowed in the court of common pleas." 

The fees allowed in the court of common pleas to witnesses are $1.00 pet 
clay, and five cents per mile each way, from their residences to the court house. 

So, physicians, in commitment of adults, receive $5.00 each and $1.00 per 
day and mileage as aforesaid. Ordinary witnesses receive $1.00 per clay and 
mileage. 

This disposes of the question of fees in cases of adults. 
The question as to fees for witnesses and physicians in the admission o~ 

youths is not as clear as it might be. 
The whole subject of institution for feeble minded youths is set forth ir. 

Sections 1891 to 1904, inclusive of the General Code. 
There is no provision in this chapter for subpoenaing witnesses or physicians 

in the matter of admission of youths to said institutions. There is no prO\·ision 
for any sort of a trial before the probate court, as to youths. 
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Section 1901 provides that the Trustees (now Board of Administration) shall 
cause to be printed instructions and forms of applications for the admission of 
children, and that the same shall be endorsed by the probate judge. 

Section 1903 of the General Code reads as follows: 

··rn approving an application for the admission of a person to the 
institution, the probate judge shall state whether or not such person has 
an estate of sufficient value, or a parent or parents of sufficient financial 
ability, to defray the expense, in whote or in part, of supporting such per
son in the institution, and if there be means of supporting in part only, 
the amount per month which the parent, or legal guardian, may be able 
to pay. The person who makes the application for such admission 
shall therein make statement, under oath, as to such means of support." 

This would seem to make it probable that on such questions as enumerated in 
this section the probate judge, in order to satisfy himself as to the matters, might 
subpoena witnesses. If he does so, such witnesses are entitled to $1.00 per clay 
and mileage at five cents per mile, as above set forth as to adults. But there is no 
provision whatever for calling physicians as experts in the proceedings relative 
to youths; no provision that they shall sign or certify any document as in case of 
insanity. Therefore, if they are subpoenaed as witnesses, they only get what other 
witnesses receive and not $5.00 extra. 
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Very truly yours, 
TnroTHY S. HoGAN, 

Artoruey Geueral. 

CLERK OF THE COURTS-FEES FOR ENTERil\'G, ATTENDANCE AND 
CERTIFYING FEES OF EACH GRA~D JUROR AND WITf\ESS. 

Inasmuch as Sectiou 2903 of the Geueral Code i11 providi11g a fee for the clerk 
of courts for e11teriug atlellda11ce a11d certifJ•iug fees of "each grand juror" a11d 
of each "gra11d jury wit11ess," places emphasis upon the number of jurors and 
witnesses rather than the nu11zber of certificates a1zd the number of entries, and 
as the lzistor:..• of the statute bears out such construction, the clerk is e11titled tl~ 
but o11e fee for each wit1zess or juror in such cases and should issue but 011e cer
tificate to each juror or witness. 

Bureau of l11spection a11d StiPeiTisioll of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN :-I beg to acknowledge receipt of your letter of April 20th, re
questing my opinion upon the following question: 

"Under section 2903, as amended in 102 0. L. 284, to what fee is 
the clerk of courts entitled for entering attendance of each grand jury 
witness, certifying the fees of each grand jury witness, entering the at
tendance of each juror and certifying the fees of each juror; i. e., are 
these fees based on the number of jurors and the number of witnesses, 
respectively, or upon the number of days' attendance and the number of 
certificates issued?" 

Said Se~tion 2903 of the General Code, as amended as aforesaid, provides 
in part as follows: 
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"The clerk shall recei,·e out of the county treasury upon the allow
ance of the county commisissioners the "following fees:.* * * for enter
ing the attendance of each juror, ten cents; for certifying fees of each 
juror, ten cents * * * for entering attendance of each grand jury witness, 
fi,·e cents; for certifying fees of each grand jury witness, five cents, * *." 
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Section 2903, General Code. prior to its amendment, did not embrace all of 
the matters now covered by it; it provided as to the fees of the clerk, however, 
in part as follows: 

"* * * for certifying fees for each grand juror, eight cents: and 
for all services rendered to the grand jury, he shall recei,·e the same 
fees as allowed for similar services in a cause pending in court * * *." 

Reference here is to the fees formerly enumerated in Section 2900, among the 
provisions of which are the following: "' 

"entering attendance each witness, four cents; a certificate to each 
witness for his fee, four cents." 

Upon carefully comparing the amended section with the sections of the code 
in their unamended form I am unable to reach the conclusion that any change in 
meaning was intended by the General Assembly. This question is not free from 
doubt, but the evident purpose of the General Assembly here was to make specific 
provision for the fees of the clerk for services in connection with the grand 
jury, rather than to leave the same to implication and construction, as was the case 
under the former provision. I do not think the legislative intention was more 
far-reaching than this. 

The corresponding provisions of the Revised Statutes are embraced in Sections 
1262 and 1260 thereof, which are in part as follows: 

"Section 1262. * * ~, certifying for fees for each grand juror, eight 
cents; * * *." 

"Section 1260. * * ~· entering attendance each witness, four cents: 
a certificate to each witness for his fee. four cents: * * *." 

I am of the opinion that insofar as· the question which you submit is con
cerned, the Legislature has never intended to change the meaning of the statute, 
which is the same under the present language of the amended section of the Gen
eral Code as it was under the original sections of the Revised Statutes. 

All the provisions which I have quoted throw some light upon the solution 
of your question, which is, however, at the best, a doubtful one. However, inas
much as the original section uses the words ·•a certificate to each witness" and 
"entering attendance, each witness," thus placing the emphasis upon the number 
of witnesses and the number of jurors, rather than upon the number of certificates 
or the number of entries, I am of the opinion that the present statutes should be 
construed so as to place the emphasis upon the same words. Amended Section 2903 
is susceptible of such a construction; indeed, it seems to be the most natural con
struction; indeed, it seems to be the most natural construction to give to· the 
language above quoted from that section. 

I am, therefore, of the opinion that the clerk of the courts is entitled to one 
fee for {ach witness and each juror, whose attendance he enters, regardless of the 
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number of entries made by him and regardless also of recesses taken by the grand 
jury upon permission of the court, etc. 

The adoption of the rule of construction adopted above, however, does not 
necessarily lead to a similar result in the case of the fee for issuing certificates 
for witnesses and jurors. Under all the statutes the fee seems to attach, so to 
speak, to the certificate ~!: well as to relate to the number of witnesses. While 
the language of the original statute was "a certificate to each witness for bis fees," 
this did not necessarily mean that the clerk was entitled to charge fees on only 
one certificate if, as a matter of fact, he issued more than one. Under Section 
3014, General Code, fees of witnesses before the grand jury are required to be 
"certified to the county auditor by the clerk of the court." A similar provision is 
made in S~ction 3008 as to the fees of grand jurors. I do not find in these 
statutes any evidence of the existence of a right on the part of any juror or wit
ness to demand more t)lan one certificate.· For example, if a grand jury be in ses
sion for a number of weeks, I do not believe that the clerk of courts has any 
·right to issue more than one certificate to each juror for his entire attendance 
and fees. The practice of paying such jurors weekly or at other intervals has no 
foundation in law. 

Considering Sections 3008 and 3014, then, in connection with Section 2903, 
and the prior provisions relating to the same subject matter, all doubt as to the 
right of the clerk to fees for certifying to the fees of grand jurors and witnesses 
before the grand jury is dispelled. The clerk is entitled to one fee for each juror 
or witn.ess in such cases and should issue but one certificate to each juror or 
witness. Very truly yours, 

TIMOTHY S. HOGAN. 

Attor11ey General. 

541. 

CEMETERY FUNDS-DEPOSIT IN MUNICIPAL TREASURY-DISPOSI
TION AND EXPENDITURE OF BY DIRECTOR OF PUBLIC SERVICE 
-WARRANT OF AUDITOR. 

In accordance with Section 3795 of the General Code all moneys donated for 
cemetery purposes must be depositid in the municipal treasury to the credit of this 
sf'ecific fund and can only be paid out upo11 the warra11t of the auditor upon the 
direction of the director of public service. 

July 18, 1912. 

Bureau of l11spcction a11d Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-Your favor of July 5, 1912, is received in which you call at

tention to the following paragraph in the opinion given to Roderick Jones on :-.Jay 
31, 1912, in reference to the income of funds invested by a city for the donors for 
the care of lots or other parts of a city cemetery, to-wit: 

"I find no statute which authorizes the auditor or treasurer of the city 
to receive or to pay out the income derived from the funds. The director 
of public service is required to take care of the lots and to expend the in
come of the funds for that purpose. By virtue of the provisions of 
section 4169, General Code, the income is paid to the director to carry 
out the purposes fcrr which the principal was donated." 

You call attention to the provisions of Section 3795, General Code, which 
pro,·ides: 
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'The taxes of the corporation shall be collected by the county treas
urer and paid into the treasury of the corporation in the same manner 
and under the same laws, rules and regulations as are prescribed for the 
collection and paying over of state and county taxes. The corporation 
treasurer shall keep a separate account with each fund for which taxes 
are assessed, which account shall be at all times open to public inspection. 
l'nless expressly otherwise provided by law, all money collected or re
ceived on behalf of the corporation shall be promptly deposited in the cor
poration treasury in the appropriate fund, and the treasurer shall there
upon give notice of such deposit to the auditor or clerk. Unless other
wise provided by law, no money shall be drawn from the treasury except 
upon the warrant of the auditor or clerk pursuant to the appropriation 
by council."' 
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In accordance with the proviSIOns of this section the income from the funds 
should be paid into the city treasury from which it should be paid upon the voucher 
of the auditor for the expenses incurred in the care of the lots or other parts of 
the city cemetery by the director of public service as required by the donors of the 
funds. 

544. 

Respectfully, 
TIMOTHY S. HoGAN, 

AttorneJ• Gmeral. 

BOARD OF EDUCATIOX-11ANDATORY DUTY TO ESTABLISH DEPOSI
TARY-RIGHT OF TREASURER TO RECEIVE MOXEYS FROlii 
CLERK AND AUDITOR \VHEX XO DEPOSITARY ESTABLISHED. 

Section 7604 of the Geueral Code makes it maudator:y upon the Board of 
Educatiou of a school district to establish a depositary aud when it fails so to do 
legal proceediugs may iuvoke to compel the same. 

f'f-7/zell SUCh depositary /zas llOt bee11 established however, II!Oile)• may be paid 
to the treasurer of such school district in accordance with the procedure .set out 
in Sections 4764, 4768 and 4769 of tlze Geueral Code. 

July 18, 1912. 

Bureau of Inspection and Supervision of Public Offices, Colulllbus, Ohio. 

GENTLEM~:N :-Under elate of July 11th you requested my opinion on the fol
lowing question: 

··rs it legal for the clerk of a board of education or a county auditor 
to pay school funds to the. treasurer of a school district, which district 
has not qualified to receive the same by complying with the law requir
ing the establishment of a depositary for said funds?" 

Section 7604, General Code, provides that the Hoard of Education of any 
school district by resolution shall provide for the deposit of any or all moneys com
ing into the hands of its treasurer. 

Prior to the amendment of this statute, 101 Ohio Laws 290, the establishment 
of a depositary for a school district was optional with the board of education 
thereof. 

Section 4764, General Code, provides: 

''Before entering upon the duties of his office, each school district 
treasurer shall execute a bond, with sufficient sureties, in a sum not less 
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than the amount of school funds that mav come into his hands, payable 
to the state, approved by the board of education, and conditioned for the 
faithful disbursement according to law of all funds which come into 
his hands, provided that when school moneys ha,·e been deposited under 
the prm·isions of Sections 7604-7608 inclusive, the bond shall be in such 
amount as the board of education may require." 

Section 4768, General Code, pro\·ides: 

"No treasurer of a school district shall pay out any school money 
except on an order signed by the president or vice-president and counter
signed by the clerk of the board of education, and when such moneys 
ha,·e been deposited as provided by sections 7604-7608 inclusive, no 
money shall be withdrawn from any such depository, except upon an 
order signed by the treasurer and by the president or vice-presidei1t and 
countersigned by the clerk of the board of education; and no money shall 
be paid to the treasurer of the district other than that received from the 
county treasurer, except upon the order of the clerk of the board, who 
shall report the amount of such miscellaneous receipts to the county 
auditor each year immediately preceding such treasurer's settlement with 
the auditor." 

Section 4769, General Code, provides as follows: 

''The clerk of a board of education or the county auditor shall pay 
no money into the hands of the treasurer of a school district in excess 
of the amount of his bond. Should any such clerk or auditor violate thio. 
provision, he and his bondsmen shall be liable for any loss occasioned 
thereby. But where depositories for school funds have been created 
under the provisions of sections 7604-7608 inclusive, all school moneys 
shall be paid directly into such depository or depositories by the auditor 
upon the written order of the board of education signed by the president 
or vice-president and countersigned by the clerk. In case the school 
funds have been deposited under the provisions of sections 7604-7608 
inclusive, the limitation of payment herein contained shall not apply. * *." 

\Vhile Section 7604, General Code, since the amendment in 101 Ohio Laws 
290, makes it mandatory upon the board of education to establish a depositary, 
yet from a reading of Sections 4764, 4768 and 4769 it will be noted that such 
sections contemplate that the board of education may not fulfill its duties in so 
establishing the depositary as required by law, and that until it does do so the 
treasurer shall be entitled to receive the money for such school district. Section 
4764, General Code, states specifically that the treasurer shall execute a bond in 
a sum not less than the amount of the school funds that may come into his hands, 
and then states that when a depositary has been provided under Sections 7604-7608 
that the bond shall be in such amount as the board of education may require. This 
provision shows that it contemplated that the treasurer shall receive school funds 
although the board of education has not established a depositary. Section 4768, 
General Code, provides that no money shall be paid to the treasurer of the district 
other than that received from the county treasurer, except upon the order of the 
clerk of the board, and by reference to Section 4769, General Code, it will be noted 
that when depositaries have been created the school money shall be paid into such 
depositaries by the auditor upon the writteri order of the board of education. The 
prm·ision that the treasurer shall not receive any money "other than received from 
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the county treasurer except upon order of the clerk of the hoard" would be a 
nullity were it not considered that the treasurer was to receive the money 
prior to the establishment of the depository for the reason that when a 
depository is established the money is paid directly by the auditor into such 
depositary; furthermore, Section 4i69 further provides that the clerk of the 
board of education or the county auditor shall pay no money into the hands of 
the treasurer of a school district in excess of the amount of his bond. The amount 
of the bond required by Section 4i64, General Code, to be in a sum not less than 
the amount of the school funds is so fixed when a depositary has not been estab
lished, but as soon as a depositary has been established the amount of such bond 
is determined by the board of education. 

For the foregoing reasons, I am of the opinion that it is legal for the clerk 
of the board of education or a county auditor to pay the school funds to the 
treasurer of the district before the board of education of said district has complied 
with the requirement of law that a depositary for said funds be established. If 
the board of education fail to establish a depositary they may by proper proceeding 
be compelled so to do, but until such depositary is established money should be 
paid to the treasurer as has been the custom heretofore prior to the amendment 
of the depositary statute making it mandatory upon the board of education to 
establish such depositary. 
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Very truly yours, 
TrMOTHY S. HoGAX, 

Attomey Ge11eral. 

COUXTY CO~DIISSIOXERS-POWER TO AGREE TO APPOINT OF
FICIAL COURT STENOGRAPHER TO TAKE EVIDENCE AND 
CHARGE TO PARTIES-REFEREE A~D :\JASTER CQ:'.IMISSIOXER. 

lVhe11 a case in which the counf:y commissioners are defendauts is referred 
by both parties to the official court sfetzogralJlter uuder the designation of master 
commissio11er for the purpose only of taking the testimony offered by the parties 
and reporting the same to the court without any conclusiotts on the law aud facts, 
the procedure must be referred to Section 1554 of the Ge11eral Code pro"t•iding for 
the appointmellt of the court steuographer as a referee, i11 spite of the fact that said 
stenographer was desiguated as master commissio11er. 

The stenographer may be compe11sated for the tra11script so made !tllder 
Section 1552 of the Ge11eral Code, the cost thereof bei11g divided between the 
parties. 

The Power of the cou11ty commissio11ers to make such a11 ogreeme11t proceeds 
from their power to sue a11d to be sued. 

July 22, 1912. 

Burequ of 111spectio11 and Supervisio11 of Public Offices, Departmellt of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN-Your inquiry of February 2, 1912, in regard to the allowance 
and payment of cost of master commissioner and stenographer (which in this case 
seems to be one and the same individual) for services and transcript furnished 
to the court before the case is finally settled. In the case stated by you, two 
cases were pending in the circuit court of Fulton County, Ohio. 

John R. Mason for himself and others vs. The County Commissioners et al. 
A. L. Russell for himself a11d others 7-'s. The Commissio11ers, Auditor et al. 
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Both cases im·oh·ing the same questions to be determined, the court, by con
sent of all interested, consolidated these cases for the purpose of disposing of law 
and facts. 

At the :\lay term of the Court, 1909, to-wit: :\Iay 19, 1909, a journal entry 
appears, the concluding part of which is as follows: 

''On motion of plaintiff and defendants herei.n, and for good cause 
shown, this cause is referred to George S. :\lay as special 2\Ia:<tcr Com
missioner of this court to take the testimony offered by the parties and 
report the same to the court without any concluswns on the law' and facts 
invoh·ed in the issues, and that he make a report of the evidence on or 
before October 1, 1909, and this cause is continued." 

The same entry appears in both cases pending as above stated. The following 
account was filed and paid as follows': 

''Court Stenographer, Geo. S. :\Iay. 
''Advance payment by County Commissioners in Russell and :\Iason 

cases against commissioners. 
"1909. 
"Aug. 31-7225 Transcript, on account_ ____________ _ 
"Oct. 23-7609 Transcript, on account_ ____________ _ 
"1910. 
"Sept. 24- 152 Transcript, on account_ ____________ _ 
"1911. 
"Aug. 12-2733, Transcript, on account_ ____________ _ 

"Total ---------------------------------------

$ 50.00 
500.00 

260.00 

200.00 

$1,010.00'' 

It appears that the transcript in question was furnished by the joint request 
of the parties, the commissioners on the one hand and the plaintiffs on the other, 
each party agreeing to pay half of the costs thereof, and apparently the transcript 
was ordered to be used in lieu of a transcript to be furnished to the court, thus 
eliminating the cost of the transcript as costs in the case. 

At the l\Iay term of Court, 1910, to-wit: :\fay 26th, 1910, the following entry 
appears: 

"On motion to the court and by consent of both parties hereto and 
for good cause shown it is ordered that this cause be and the same hereby 
is referred to William vV. Campbell, who is hereby appointed Special 
:Master Commissioner for that purpose, who shall upon being duly quali
fied, proceed without unnecessary delay to take the testimony in writing 
in said cause and report the same to this court and therewith his con-

. elusions on the law and the facts involved in the issue." . 

The same entry appears in both cases as stated above. 

The account of George S. May, as above stated, was paid by the county com
missioners and at the. times and upon the vouchers numbered above. 

Your question is as to whether the county commissioners had the authority 
to issue vouchers for. the payment of the fees of the stenographer (who appears 
to be the court stenographer. 

Some confusion arises by virtue of the peculiar nature of the appointment 111 
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this case. Section 1554 of the General Code provides that the official stenographer 
m;,y be appointed a referee to take and report evidence. 

In this instance, however, the stenographer was appointed as a special master 
COIIllllissiouer, and I am inclined to the opinion that the court is without power to 
appoint a master commissioner to take evidence alone without reporting the finding 
of facts at least, and is likewise without power to appoint a referee under the 
general sections providing for such appointment, without referring to such refere<> 
one or more of the issues of the case for determination by him. Inasmuch as the 
duties delegated to the stenographer by the court are exactly those which may be 
delegated under authority of Section 1554, I am of the opinion that the appoint
ment is referable to this section in spite of the use of the term "master commis
sioner." 

Section 1554 does not prescribe any rule of compensation for the stenographer 
acting as special referee. Presuma6ly, then, his compensation as such special 
referee under this section is to be determined by the section which regulates his 
compensation as court stenographer. That section is Section 1552 of the General 
Code, which provides as follows: 

"The compensation of stenographers for making such transcripts 
shall be not more than eight cents per folio of one hundred words, to be 
fixed by the common pleas judges of the subdivision. ·Such compensation 
shall be paid forthwith by the party for whose benefit a transcript is 
made. The compensation for transcripts made in criminal cases, by re
quest of the prosecuting attorney or the defendant, and transcripts ordered 
by the court in either civil or criminal cases, shall be paid from the 
county treasury, and taxed and collected as other costs. The clerk of the 
proper court shall certify the amount of such transcripts, which certificate 
shall be a sufficient voucher to the auditor of the county, who shall forth
with draw his warrants upon the county treasurer in favor of such 
stenographers." 

lt will be observed that transcripts ordered by llarties must be paid for forth
with, while transcripts ordered by the court must be paid for from the county 
treasury and the compensation so paid must be taxed and collected as other costs. 

It would appear that a reference to the stenographer under Section 1554 of 
the General Code itself amounts to an order by the court for the making of a tran
script. I am of the opinion, however, that the court has the power, with the con
sent of the parties, to substitute a transcript ordered by the parties, or either of 
them, for the report to be made to the court under Section 1554. 

Clearly, if either of the parties to a civil action desires a transcript for his 
own use, upon a reference to the stenographer under Section 1554, such a transcript 
must be made and paid fo·r by the party ordering. 

In the case under consideration it appears that the transcript was ordered by 
the parties. It also appears that by the consent of all concerned this transcript 
was substituted for the transcript which otherwise would have been made for 
the use of the court in pursuance of the order of reference. 

I am of the opinion that the procedure in this case is lawful, being a con
venient way of dividing what is doubtless the largest item of the costs in the case. 

County commissioners have authority to sue and are vested with the capacity 
to be sued. By virtue of these provisions of law the commissioners are given the 
same degree of control over litigation, in which they are parties, as private indi
viduals are given, at least so far as agreements to divide costs and like matters 
are concerned. I know of no reason why the commissioners may not lawfully 
agree with their adversaries and with the court, just as the private suitor, to 
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substitute a transcript ordered by the parties for another transcript to be ordered 
by the court, and to divide the cost in that way. In fact, if the commissioners 
desired, for the conwnience of their counsel, to ask for a transcript, they could 
have done so, and could lawfully have paid for the entire cost of making snch 
transcript in addition to having a transcript made for the court itself. The arrange
ment which was made was an economical one for the county, and was entirely law
ful and proper. 

Very truly yours, 
TIMOTHY S. HoGAN. 

Attorney General. 

551. 

CO:\"STITUTJO:\"AL CO:\"VE:\"TION ELECTIO:\"-SHERIFF NOT TO IS
SUE PROCLAMATION OF. 

The Sheriff' is uowhere authorised by the statutes to make proclamations of 
the election 011 the results of the Constitutio11al Convelltiolz, 110r has the conventio11 
itself exercised its power to provide for the same. The sheriff therefore is not 
required to make such proclamation. 

July 24, 1912. 

The Bureau of l11spectioll and Supemisioll of Public Offices, Departmelli of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN :-Your communication of July 19th. received. You state: 

'"Please advise us whether or not, in your opinion, sheriffs are 
required to issue proclamation of election on the adoption of the 
amendments to the Constitution to be voted on September 3, 1912? 

'"If you should hold in the affirmative, will you kindly give an outline 
of what said proclamation should contain?" 

The following sections of the General Code make provision for the sheriffs 
issuing proclamations of elections: 

Section 4824, General Code, provides for election of electors of President and 
Vice-President. 

Section 4825, General Code, provides: 

''At least fifteen days before the time for holding the election pro
vided for in the preceding section, the sheriff shall give public notice by 
proclamation through his county of the time and place of holding such 
election and the number of electors to be chosen. A copy of such 
proclamation shall be posted at each of the places where electio.ns are 
appointed· to be held and inserted in a newspaper published in the 
county." 

Section 4826, General Code, provides the time of state and county elections. 

Section 4827, General Code, provides: 

''At least fifteen days before the holding of any such general 
election, the sheriff of each county shall give notice by proclamation 
throughout his county of the time and place of holding such election 
and the office~s at that time to be chosen. One copy of the proclama-
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tion shall be posted at each place where elections are appointed to be 
held, and such proclamation shall also be inserted in a newspaper pub
lished in the county." 
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Section 4829, General Code, provides for the sheriff or sheriffs gtnng notice 
for a special election to till a vacancy in the office of congressman or member of 
the General Assembly. 

Section 4840, General Code, provides for the submission of questions to be 
voted for at a regular election when a special election is not provided for, and 
for the embodiment of the notice of such questions, in the proclamation. 

I find no other sections of the General Code which would authorize the 
sheriff to make proclamations for election, other than in the above quoted statutes, 
and unless the Act providing for the Constitutional Convention makes express pro
vision therefor, it would be my view that the sheriff would be without authority to 
make such proclamation, nor would he be so required to do, by \'irtue of the duties 
of his office. 

Section 4 of the Act providing for the election to and assembling of a con
vention to revise, alter and amend the Constitution of the State of Ohio, 102 0. 
L. p. 298, provides: 

"Said convention shall have authority to determine its own rules of 
proceeding, and to punish its members for disorderly conduct, to elect 
such officers as it may deem necessary for the proper and convenient 
transaction of the business of the convention, and to prescribe their duties: 
to make provisions for the publication of its proceedings, or any part 
thereof, during its session; to provide for the publication of the debates 
and proceedings of the convention, in durable form, and for the securing 
of a copyright thereof for the state: and to fix and prescribe the time 
and form and manner of submitting any proposed revision, alterations 
or amendments of the constitution to the electors of the state: also the 
uolice to be giz•e11 of such submissiDn.:' 

In \'iew of the above express provisions. reserving to the Constitutional Con
vention, among other things, the authority concerning notice to be given of the 
submission of the Convention to the vote of the people, as well as the entire 
absence of any statutory authority to the sheriff for making su~h proclamation, I 
am of the opinion that sheriffs, as part of their general duties, are not required 
to issue a proclamation of election upon the adoption of the amendments to the 
Constitution, to be \'Oted for on September 3, 1912. 

2. The answer to the first question being negative, it dispenses with any 
reason for answering your second inquiry. 

Very truly yours, 
TmoTHY S. HoG.\!\', 

Attomey Ge11eral. 
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558. 

CIVIL SERVICE CO~I:\IISSIOX-PA Y~IEXTS OF SALARIES TO CLERKS 
A:t\D EXA~IIXERS ~lUST BE AUTHORIZED BY ORDIXAXCE OF 
COUXCIL. 

Under Section 4486 of the Geueral Code the council must provide for the 
salaries of clerks and examiners of the civil service commission and any PaJmeuts 
made before Sitch ordinance has been passed or in conflict with such an existing 
ordiuance are illegal. 

July 26, 1912. 

Bureau of Juspection and Supervision of Public Offices, Columbus, Ohio. 

GE.I'TLEMEN :-Under date of July 17, 1912, you inquire: 

'"Section 260 of the salary ordinanc:: of the city of Cincinnati allows 
tlw civil service commission a clerk at $1,200.00 and an assistant clerk 
at $1,000.00 per annum. On April 30, 1912, council passed an amend
atory ordinance creating the position of examiner and secretary at 
$2,040.00 per annum. Previous to the passage of this amendatory 
ordinance and without any further action by council, on February 23, 
1912, the auditor received certification of appointment of an examiner in 
the civil service department at $170.00 per month, and seven days' salary 
was paid at this rate. On March 1st, the auditor received certification 
of same appointee as clerk at $100.00 per month and March and April 
salary was paid at this rate, instead of $170.00 per month. 

"Question-!. Was payment for first seven days at $170.00 per 
month legal? 

"2. May the appointee legally be paid the balance of $70.00 per 
month for the months of March and April? 

··3. Is it legal for the city auditor to draw his warrant in payment 
of a pay roll for employes under the civil service commission in excess 
of $183.33 1/3 a month prior to the going into effect of the ordinance 
passed April 30, 1912, viz., sixty days after said date?" 

Council is authorized to fix the salaries of the employes of the civil service 
commission by Section 4486, General Code, which reads: 

''The commission shall make such other other rules and regulations 
as are not inconsistent with this chapter for the promotion and better
ment of the service. The council shall provide for the salaries, if any, 
of the commission, for such clerical force, examiners, necessary expenses 
and accommodations as may be necessary for the work of the com
mission." 

By virtue of this section council had created the positions of clerk and 
assistant clerk at the salaries of $1,200.00 and $1,000.00 per annum respectively. The 
amendatory ordinance of April 30, 1912. which did not become effective until sixty 
days after its passage, created the position of examiner and secretary at a salary 
of $2.040.00 per annum. 

In February, 1912, there was no ordinance providing for the position of ex
aminer, and no ordinance authorizing the payment of a salary at $170.00 per month. 
The appointment on February 23, 1912, was for a position which had not been 
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-:reated and at a salary which had not been provided. The appointment was 
t:1erefore illegal and no payment could be made for services performed under such 
ai>pointment. 

On :\larch 1, 1912, the same person was appointed as clerk at a salary of $100.00 
per month. This appointment and salary was authorized by the ordinance. 

Your inquiries are therefore answered as follows: 
First: The payment of the salary for the seven days from February 23 to 

March 1, 1912, at the rate of $170.00 per month was illegal. 
Second: The appointee was legally entitled to $100.00 per month and no 

more for the months of ~1arch and April. 
Third: Until the amendatory ordinance of April 30, 1912, became effective 

sixty days after its passage, the city auditor could only draw his warrant for the 
positions created by the original ordinance and at the salaries therein fixed, which 
are to the clerk $100.00 per month, and to the assistant clerk $83.33 1/3 per month. 
Any payment in excess of these amounts would be illegal. 

585. 

Respectfully, 
TIMOTHY S. HOGAX, 

Attorney General. 

MUKICIP AL CORPORA TION-PLAX OF SEWERAGE CONSTRUCTIOX
POWERS OF DIRECTOR" OF PUBLIC SERVICE AND OF COUXClL
SALARY ORDIXAN"CE-IXITIATIVE AXD REFERENDUM ACT. 

Under Section 4327 of the General Code, the director of public service may 
fix the number of assistants in his department, whose compensation must be fixed 
by council under Section 4214 of the General Code. 

The formation of a general plan of sewerage within a municipality, whCil not 
intrusted by the municipal corporation, under Section 3871 of the General Code, 
to some specially employed person, must be performed by the regular engineer as 
work belongi••g to the department of public service. 

The construction of the sewera.ge system must be carried out b_v the regular 
employees of the department notwithstanding that council has Provided for pay
ment of the same by special bond issue. 

When council has fixed the salaries of employees at certain rates for certain 
classes the director of public service may appoint as many numbers in each class 
for the performance of such special work as he deems necessary. 

Should the general salary ordinance in existence not cover ozecessarJ,' new 
appointments, a new salary ordinance would be necessary, and such ordhzance 
would be subject to suspension for sixty days, under the Initiative and Referendum 
Act. 

Bureau of Inspection and Supervision of Public Offices, Depao·tmellt of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN :-1 beg to acknowledge receipt of your letter of July 17th sub
mitting for my opinion the following question: 

"If, by reason of the necessary investigation of special engineer
ing problems in the city government, it is found expedient to increase 
the staff in the engineering department, would the general salary ordinance 
theretofore passed by council fixing the salaries in said department 
govern additional employes assigned to said special work, provided that 
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said salaries are payable from a special fund created by a bond issue for 
that particular purpose? If not, may the director of service make such 
employment by individual contract with the engineers employed in such 
service, or would the council be required to pass a salary ordinance 
(or amend the existing ordinance) fixing said salaries, and would the ' 
same be required to lie sixty days before it could become effective? If 
the salary ordinance provides for 'principal assistant engineer $3,000.00 
per annum' (expressed in the singular), would this salary govern the 
engineer appointed to make said special survey of sewerage system?" 

The following sections of the General Code furnish, I think, a guide which 
must be followed in answering all the questions which you submit: 

Section 4214. 

"Except as otherwise provided in this title, council, by ordinance 
or resolution, shall determine the number of officers, clerks and employes 
in each department of the city government, and shall fix by ordinance 
or resolution their respecti,·e salaries and compensation, * * *" 

Section 4327. 

''The director of public service may establish such sub-department 
as may be necessary and determine the number of superintendents, depu
ties, inspectors, engineers, harbor masters, clerks, laborers and other 
persons, necessary for the execution of the work and the performance of 
the duties of this department." 

Section 4324. · 

"The director of public service shall manage and supervise all public 
works and undertakings of the city, except as otherwise provided by law, 
and shall have all powers and perform· all duties conferred upon hinr by 
law. * * *." 

Section 4325. 

"The director of public service shall supervise the improvement and 
·repair of streets, avenues, alleys, lands, lanes, squares, wharves, docks, 

landings, market houses. bridges. viaducts, aqueducts, sidewalks, play 
grounds; sewers, drains, ditches, culverts, ship chaqnels, streams and water 
courses. the lighting, sprinkling and cleaning of public places, the con
struction of public improvements and public works, except those having 
reference to the department of public safety, or as otherwise provided in 
this title." 

Section 4326. 

"The director of public service shall manage municipal water, light
ing; ·heating, power, garbage and other undertakings of the city, parks, 
baths, play grounds, market houses, cemeterie·s, crematories, sewage 
disposal plants and farms, and shall make and ·preserve sitrveys, maps, 
plans, drawings and estimates. · '' * * He shall have the management bf 
all other matters provided by the counCil in connection· with the public 
sen·ice of the city." 
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Section 4328. 

''The director of public service may make any contract or purchase 
supplies or material or provide labor for any work under the super
vision of that department not involving more than five hundred dollars. 
\Vhen an expenditure within the department, other thau tlze compeusa
tion of persons emplo)•ed thereiu, exceeds five hundred dollars, such ex
penditure shall first be authorized and directed by ordinance of council. 
\Vhen so authorized and direct eel, the di rec~or of public service shall 
make a written contract with the lowest bidder after advertisement for 
not less than two nor more than four consecutive weeks in a newspaper 
of general circulation within the city." 
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The letter enclosed with your communication discloses that the special engineer
ing work to which you refer was under authority of an ordinance which I quote 
herewith: 

"Section 1. That the director of public service and the chief 
engineer of the city be, and they are hereby directed to devise and form 
or cause to be devised and formed a plan of the sewerage for the city 
of Cincinnati with regard to the present and prospective needs and inter
ests of the whole corporation. And said director of public service and 
the chief engineer of the city are hereby authorized and empowered to 
do all things necessary to that end. 

"Section 2. That the proceeds of bonds· issued under Ordinance X o. 
107, passed February 12, 1912, 'To issue one hundred and twenty-five 
thousand dollars of bonds for sewer purposes' shall be available and may 
be used for the purposes specified in Section 1 of this ordinance." 

It does not appear from this ordinance whether any or all of the cost of 
the sewer system covered by the bond issue is to be paid for by special assess
ments. Presumably this is true as it seems likely that the city authorities are 
proceeding under Section 3871, etc., General Code, .which provides in general for 
the formation and adoption of a plan of sewerage and the assessment of a portion 
of the costs of constructing sewers according to that plan by ''sewer districts." 

Section 3871 provides as follows: 

"In addition to the power herein conferred to construct sewers 
and levy assessments therefor, council of a municipal corporation may 
provide a system of sewerage for such municipal corporation or any 
part thereof. The engineer of such corporation, or some person employed 
by the municipality shall devise and form or cause to be devised and 
formed, a plan of the sewerage of the whole corporation, or such part 
thereof as may be designated by the council. Such plan shall be de
vised with regard to the present and prospective needs and interests of 
the whole corporation, and shall be by him reported to the council for 
its confirmation." 

vVhile the question may appear to be doubtful I am of the Op11110n that 
although the formation of the plan of sewerage may be entrusted under Section 
3871 to "some person employed by the municipality," such work is by virtue of 
sections 4325 and 4326, supra, within the department of public service and must 
be done under the supervision of the director of that department. At any rate 
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council did not direct the director of public sen·ice to employ an independent 
engineer or person for the purpose of instructing to such engineer or person the 
formulation of the plan of sewerage instead in the ordinance above quoted the 
work itself was entrusted to the director of public service and the chief engineer 
as such. Clearly then, in the present case, the work contemplated by the ordinance 
is regular work of the department of public service in the sense that any prepa
ration of plans and supervision of improvements is regular work of that depart
ment. The magnitude of the specific undertaking may make it appear as if the 
work is not regular work of the department, but it is as much such work as 
any of the other matters and things covered by ·Sections 4324, 4325 and 4326 above 
quoted. 

X or does the fact that the cost of the preparation of the plans is to be 
charged against and paid out of the proceeds of the bonds militate against the 
abo\·e conclusion. The fact that a inunicipal corporation borrows money to 
carry on specific undertakings under authority of law does not change the nature 
of the undertaking. :V1uch of the work performed under the supervision of the 
director of public service must necessarily be immediately paid for out of bor
rowed money. An interesting question might possibly arise when the time arrives 
for the determination of the cost of the improvement assessable upon benefited 
property whether or not the compensation of engineers paid out of the proceeds 
of the bond issue in question could be included in the total cost so assessable, but 
this is an entirely separate and distinct question from those presented in your letter. 

Inasmuch as the work is regular work of the department of public service 
it necessarily follows that those who participate in the doing of the work are the 
regular employes of that department, and that, therefore, the contracts of em
ployment are within the exception contained in Section 4328 and need not be 
specially authorized by council or entered into after advertisement and competitive 
Lidding. In fact, I am of the opinion, as I am advised that my predecessor was, 
that every engineer employed by the city to do work under the supervision of 
the department of public service is an employe of that department and though 
he be retained in the capacity of an expert or consulting engineer, yet his com
pensation must be measured by the same rule as the compensation of other 
members of the department unless council provides special compensation for 
employes of this kind. 

X ow by virtue of Sec.tion 4327, supra, the number of employes in the de
partment of public service is to be fixed by the director, while under Section 
4214. supra, the compensation of such employes is to be fixed by ordinance or 
resolution of council. It appears from the correspondence enclosed in your 
letter that the general salary ordinance of the city of Cincinnati prescribes dif
ferent grades of compensation in the department of public service, thus leaving 
it to the director of that department to appoint as many employes to a given grade 
as he may choose (with a possible exception of the "principal assistant engineer"). 
This method of dealing with the question is, in my opinion, in exact conformity 
with the requirements of Sections 4314 and 4327 with the possible exception 
already noted. 

Answering your first question specifically, I am of the opinion, for reasons 
already stated, that inasmuch as the work contemplated, though paid for out of 
the proceeds of a bond issue, is regular work of the department of public service 
to be carried on presumably by its regular staff-the ordinance not otherwise 
providing-the general salary ordinance in effect at the present time would presum
ably control and limit the authority of the director of public service to prescribe 
and agree upon the amount or rate of compensation of the persons employed in 
this special investigation. I say that it would presumably so limit the director. 
Xot having the whole salary ordinance before me I cannot venture to state 



A.:l\XL\L REPORT OF 'l'IIE _\.TTORXEY GEXERc\.L. 341 

whether its terms would compel strict construction, and would exclude the com
pensation of employes employed in the department of public service in work of 
this nature. I am satisfied, however, that unless the terms of the ordinance rather 
clearly showed that such a limited operation thereof was intended, the ordinance 
would apply to the specific cases concerning which you inquire. 

I am further of the opinion in connection with your second question, and 
in direct answer thereto, that if the general salary ordinance does not apply, and 
there is no ordinance of the city prescribing the compensation of persons specially 
employed in the department of public service the director of public service is 
without authority to employ any person !lpon such special work and to fix his 
compensation, and the auditor of the city may not lawfully honor any salary 
,·ouchers in fa,·or of such person if so employed. If an ordinance were now 
to be passed prescribing a different or special rule for the salaries of persons 
specially employed in the department of public service, upon this or any other 
"·ork, such ordinance would <mdoubtedly, in accordance with the opinions already 
rendered by this department, be governed by the provisions ot the initiative and 
referendum act of the last General Assembly and would not hecome effective 
until sixty days from the passage thereof. 

Answering your third question I beg to state that there is, as I have already 
hinted, some doubt as to whether council has the authority in passing a salary 
ordinance to limit the number of persons in the department of public service who 
shall receive a given compensation. Council has the authority to fix the com .. 
pensation of each employe in each department of the city government; but 
as to the department of public service I am of the opinion that this authority is 
limited to the fixing of compensation which shall attach to each position in the 
department, leaving to the director of public service the authority to which he is 
entitled under Section 4327, supra, to determine the number of persons who shall 
be employed in each position. While the singular number is used in the ordinance 
in question, I am of the opinion that in order to render it legal this fact may 
be ignored and the ordinance interpreted to mean that all principal assistam: 
engineers shall receive $3,000 per annum. If then the director of public service 
chooses to appoint more than one person as "principal assi,tant engineer" be
cause of some special work he may have in his department, I believe that such 
plural appointments to the position would be legal. \:Vhether or not the salary 
of $3,000 to which you refer would govern that of the engineer appointed to 
make a special survey like that of which you speak depends entirely, of course, 
upon the interpretation of the salary ordinance as a whole, as to which I have 
already stated that I would prefer not to render a positive opinion. 

Yours very truly, 
TIMOTHY s. HOGA:-l', 

Attorne:l.' General. 
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CDIETERIES-LOTS ~lAY XOT BE LEASED OR DEEDED TO ~IAUSO
LEU:\1 CG:I.IPAXY. 

Cemetery trustees, or boards, either mu11icipa/ or tow11ship, are not autlzori:::cd 
to lease or deed lots to Mausoleum compa11y. 

June 25th, 1912. 

Bureau of illsPectioll a11d Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Replying to yours of June 5th, 1912, as to contract of Green
villi' Cemetery Trustees with ::\1ausoleum Company, regarding the sale of lots, 
and payment therefor by said company, either in cash or crypts, I beg leave 
to say: 

I see no reason to change my mind on the opmwn rendered by me to 
the prosecuting attorney of Ashtabula County on the same general subject, 
a copy of which opinion you have. 

The fact that this is a joint City and Township Cemetery, makes no difference 
as to the title to the property and the sale of lots therein, and the control therein, 
and the same can not be avoided by a contract, which, on its face, is not pro
vided for by. law. 

I base by opinion on the following clause of your transcript as to this 
contract, in the light of the general cemetery laws: 

"On the lith day of January, 1911, an agreement was entered into 
between the board of trustees of Greenville cemetery and The In
ternational Mausoleum Company of Chicago, Ill., whereby lots 22, 23, 
26, 27, and 30 to 40 inclusive, at the corner of First and Fifth avenues, 
in section 4, were set apart for the purpose of .erc;:cting thereon a mauso
leum sufficient to accommodate at least three hundred crypts. At the 
completion of. said mausoleum, the said company are to pay to the 
trustees as an elldowment fund, $5.00 for each and every crypt, said fund 
and income therefrom to be used for the care of the land and build
ing as cemetery"property and tQ be left intact, all excess to be placed to 
the credit of the_original sum.-

You will notice that li fteen lots are set apart "for the purpose of erecti11g 
thereon a mausoleum," etc. Then it is provided, by said contract, that said I\lauso
leum Company is to pay $5.00 for each crypt, etc., to the trustees, as an endowment 
fund with provisions as to disposal of the fund and income therefrom. 

The whole matter, as proposed, despite the proposition that the cemetery 
officers are supposed to retain control of their lots, resolves itself into a dual colt
fro/ of these lots a11d the mortuaries a11d crypts erected thereo11; and deprin~s 

the union city and township cemetery trustees of the full and absolute contra; 
of all the lots in the cemetery. 

Until the· legislature provides for this new arrangement, all cemeterw trustee5 
are bount by the law as it now is; and the only safe course to pursue, in order 
to avoid conflict of jurisdiction and legal questions, is to deny the right to make 
such contracts as are submitted herein. 

Progressive movements, public demand and general accommodation, no 
doubt, would be accelerated by such an arrangement; but great confusion and con
flict of rights would result if the law is not changed to authorize this departure 
from the strict letter of the law. Very truly your~, 

TnroTHY S. HoGA:-1, 
Attomey General. 
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613 

HEALTH OFFICER-BO.-\RD OF HEALTH ~IAY PAY EXTR.-\ CO~IPEX
S.\TIOX FOR PHYSICIAXS' SERVICES IX QUARAXTIXE CASES
RATIFIC\TIOX A:\D ADOPTIOX OF UXAUTHOR!ZED ACTS OF 
HEALTH OFF!CER-PAY~!EXT BY ~lU:\ICIPALlTY . 

.-1 Board of Jl ealtlz is empowered to emplos a health officer to perform 
phj•sician's services in quarantine cases, under 4436 Geueral Code, and said lzealth 
officer may be compe11sated b}' tlze mzmicipalits i11 additiou to lzis salary for such 
sen·ices as are 1101 ~.itlzin lzis duties as health officer, ~c·lze11 the quara11tined family 
is ullab/e to pay tlze same. 

/VIzen a lzcaltlz officer employs himself as physicia1z i11 suclz cases, tlzc board 
of health is not bozmd to compensate him, but it may or may not, iu its discretio11, 
adopt tlze ser'i!iccs a11d ·certi[J• them for payuu:11t by the mullici,ha/it:.•, uuder said 
Section 4438 Ge11era/ Code. 

/VIzen a healtlz officer, ~vitlzout bcill!J so directed by the board of lzealtlz, 
co11tracts for guards, uurses, supplies, etc., in quara11tine cases, tlze board ma_y or 
ma)' uot, as it sees fit, ratifs such coutracts aud certify their amoltlzts to tlze 
llllluicipalits for paymeut. 

H11reau of luspection and Super·uisio11 of Public Offices, Columbus, Ohio. 

GEXTLDIEX :-Under fa,·or of June 19th, you requested the opinion of this 
department upon several questions pertaining to the compensation of Health Officers 
when acting in the capacity of physician in small pox case3. 

l quote Section 4436 of the General Code, which governs each of your in
{JUiries: 

''\Vhen a house or other place is quarantined on account of con
tagious diseases, the board of health having jurisdiction shall provide 
for all persons confined in such house or place, food, fuel, and all other 
necessaries of life, including medical attendance, medicine and nurses, 
when necessary. The expenses so incurred, except those for disinfection, 
quarantine, or other measures strictly for the protection of the public, 
when properly certified by the president and clerk of the board of health, 
or health officer where there is no board of health, shall be paid by the 
person or persons quarantined, when able to make such payment, and 
when not by the municipality in which quarantined." 

Your first question is as follows: 
"~fay a health officer of a city board of health be employed by said 

board as a physician in charge of small pox cases and be allowed extra 
compensation, in addition to his regular salary for said services as 
physician?" 

The answer thereto is fully co,·ered by an opm10n hereto attached which 
was rendered, under elate of October 4, 1911, to l.I. R. Smith, City Solicitor of 
.Conneaut, Ohio, which held that when a health officer in a city was employed to 
perform physician's sen·ices in a case of quarantine, "all the work clone by him 
in connection with the case of small pox he was called upon to perform in his 
capacity as health officer, must be compensated for by his monthly salary. All 
~crvices as a physician not falling within his official capacity as health officer, can 
he paid by virtue of Section 4436, General Code." 
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Your next inquiry is as follows: 

''.May he, as health officer, employ himself as physician in quar
antined cases and bind the board of health to pay him for such services 
in such an amount as said board of health may determine to be just and 
reasonable? :\Jay said health officer perform the services of a physician 
in charge of quarantined cases (small pox) and later present a claim 
therefor to the board and in this manner create a valid obligation against 
the public funds of the city, if said claim be allowed and ·approved by 
the board of health at a subsequent date?" 

These questions may be answered together. 

Section 4436 above quoted, provides that the Board of H ealtlz shall pro'vide 
the necessary medical attendance, etc., and further provides that the bills for 
the same wizen properly certified by the Preside11t and Clerk of the Board of 
Health, shall be paid by the municipality in the event that the quarantined family 
is unable to meet the same. The power to employ .physicians and the duties to 
approve the payment of their compensation under these circumstances, therefore, 
rests with the Board itself. · 

The health officer is designated in Section 4408 of the Geqeral Code to 
be the "executive officer" of the Board of Health; he is the instrument of the 
board. It is his duty to execute its orders and. in all his duties, unless otherwise 
provided by statute, he is subject to its direction. When he acts without orders, 
therefore, he clearly exceeds his authority and has no legal claim for compensa
tion for services as physician, which he performed without such direction. 

A public agency or board, however, is empowered to adopt or ratify un
authorized acts which it has itself the power to authorize or perform. The general 
rule is stated in Mecham on Public Officers, Section 533, as follows: 

"It is, however, the general rule, that whoever was capable of per
forming an act or entering into a contract with another, unauthorized, 
has asumed to perform or make for him as his agent, and who is still 
capable of performing or entering into it, is capable of ratifying that act 
or contract, thereby rendering it good from the beginning and the same as 
though he had originally authorized or made it." 

Section 534. And this rule is as true in the case of a corporation, 
private or municipal, as of an individual. * * * 

Also, in Section 838 of the same authority, the rule is stated as follows: 

"* * * * For it is a principle applicable to states ·and Jesser 
municipal governments and agencies, as well as to private principals, that 
whatever the principal might originally and could still lawfully do him
self, and might then and could still lawfully delegate to an agent, he may 
subsequently, when clone in his name and on his behalf, lawfully ratify 
and adopt with the same effect as though it had been properly clone un
der a previous authorization." 

I am, therefore, of the· opinion that the health officer cannot bind the board 
of health for his own services, in the absence of the latter's authorization or ratifica
tion. When, however, the board J-tas ratified his act, by approving the same, the 
health officer is entitled, in the light of the answer to your first question, to such 
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compensation from the municipality, for such work as a physician, which is not 
included in his duties as health officer, as the board has legally certified to. 

Your last question is: 

"Could the health officer create valid obligations against the city 
for supplies, guards, nurses, etc., provided such claims ordered by said 
health officer be subsequently allowed and approved by the board of 
health?'' 

The purchasing of supplies, undtr Section 4436, General Code, and the em
ploying of nurses thereunder, as well as the employment of guards, under Section 
4431, General Code, as subject to the same rules and procedure as the employment 
of physicians as aforesaid, and may be accomplished through the instrumentality 
of the Health Officer, upon due authorization or ratification by the Board. \Vhen 
bills are so incurred therefor by the Health Officer and properly certified by the 
Board of Health, they become a legal charge against a municipality. in accordance 
with Section 4436, General Code. 

617. 

Yours very truly, 
TIMOTHY S. HOGAX, 

Anoruey Geueral. 

::\IU:\ICIPAL COURT OF CLEVELAND-WITXESS' AXD JURORS' FEES 
I~ S'f ATE AXD CITY CASES. 

Under 1579-2, General Code, aimi11al jurors in the Municipal Court of Cleve
lalld, shall recei·ve the same fees as jurors in the Court of Commo11 Pleas, whicl1 
are $2.00 per day a11d five ce11ts per mile from 1·esideuce. 

Under 1579-4, Ge11eral Code, wit11ess fees in said court are the same as those 
formerly provided for the police court of Clevela11d, except that the judges of the 
court may provide a staudard of fees aud costs. 

Such wit11ess fees as the city of Cleveland has fixed for cases of violation of 
ordinauces or as have been fixed by the judges of said court, must be allowed to . 
gO'i!eYII. 

Under 4580, General Code, if council or the judges have fixed 110 standard 
·witness fees in cases of violation of ordinances, they shall be the same as in cases 
before justices of the peace, 'i!i::: fift~,. cents a day ana mileage at five cents per 
mile. 

In State cases under 4580. Geueral Code, H'ituesses are entitled to $1.Dq 
a day and fi'<'e ceuts a mile. 

August 5, 1912. 

Bureau of luspectiou aud Supervisiou of Public Offices, Columbus, Ohio. 

GENTLEMEN :-I acknowledge yours of ~I arch 21, 1912, in which you ask: 

"\Vhat are the legal fees of witnesses and jurors serving in the trial 
of misdemeanor cases in the municipal court of the City of Cleveland, 

Ohio? Also, what are the fees of jurors and witnesses when serving in 
cases tried in said court for the violation of municipal ordinances?" 

The municipal court of Cleveland was established by Tit. IV., Chapter Sa, 
General Code; and the pro,·isions of said code relating thereto, are embraced in 
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Sections 1579-1 to 1579-45, General Code, inclusi\·e. By Section 1579-1 it is made 
a court of record. Section 1579-9 gh·es this court ""Jurisdiction of all misdemeanor,; 
and of all violations of city ordinances of which police courts in municipalities 
now have or may hereafter be given jurisdiction." 

This municipal court was created by a special act; and it succeeded the old 
police courts of Cleveland-the latter, together with all offices thereof, having been 
abolished by Section 1579-45, General Code (effective anuary 1, 1912). 

This court, th~n, being a creature of Chapter Sa, supra, is goc•emed b.\' its pro
visiolzs, and not by the gnzeral laws of the State Oil the subject, except insofar 
as references are made to, and adoption of, the provisions of general law on the 
subject, as recited in the Cleveland l\1unicipal Court Act. 

The Legislature is presumed to have covered the ground fully in this :\ct, 
on this subject; and when any questions, such as the ones propounded herein, 
arise, our first duty is to carefully read this special act, construe it as a, whole, 
and govern ourselves accordingly. I will first take up the question of jurors' fees 
in said court. ~ 

Section 1579-21, General Code, provides: 

''Jurors in the municipal court shall be chosen and summoned in ac
cordance with an ordinance of the Council of the City of Cleveland, or if 
no such ordinance is enforced, in accordance with a rule of the court. 
They shall be impaneled in the same manner and challenged for the same 
causes as jurors in the Court of Common Pleas; they shall have the same 
qualificatiolls alld receive the same fees as jurors ill the Court of Com
mon Pleas; 'their fees shall be paid out of the treasury of the City of 
Clevelalld." 

The marginal reference to this section in Page and Adams statutes is : 
"choosing and summoning jury." This is the only section of the municipal court 
chapter wherein jurors' fees are sf'ecifically meutioued. There is no ambiguity in 
the language, and I believe it includes all crimillal juries ill said court. This court 
holds four terms a year, keeps permanent records, ranks next to the Common Pleas, 
and it was the intention of the Legislature that uniform fees should l•e drawn hy 
its jurors, which it fixed in this section. 

JuRoRs' FEES IN CoMMON PLEAS CouRT. 

Section 3008, General Code, provides that each juror shall receive $2.00 for 
each day's service; and if not a talesman, five cents a mile from his residence. 
I am, therefore, of the opinion that jurors in said llfunicipal Court are entitled 
to the above fees, in criminal cases. 

But it is claimed that Section 1579-40 of this special act, might and does, pro
vide a different rule. The marginal note to this section, in Page and Adams 
Statutes, is: ·•c osts alld how taxed." In the firs! place jurors' fees in criminal 
cases, in courts of record are not costs, and are never taxable or recoverable as 
such-being paid direct/}' from the treasurJ•. So this section has no relation to 
jurors' fees-the same having been fully covered in Section 1579-21; and the 
Legislature is not presumed to have intended to make two provisiolls, coz•erillg the 
same subject, in the same chapter. 

WITNESS FEES IN CRlliiTNAL CAsES IN CLEVELAND :\IuNICIPAL CouRT. 

The disposition of this question requires a careful innstigation of all general 
laws on the subjec~,. im·olving jurisdiction of this court, rules of practice therein, 
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together with the antecedent history of the various police courts of Cleveland of 
which the present municipal court is the successor; and all the provisions of 
Chapter 5 aforesaid on the subject of fees and costs, must be construed in pari 
materia with all general statutes on the subject. 

Section 3014, General Code, provides that each witness attending under 
subpoena, before Common Pleas Court, Grand Jury, or otlzer court of record, 
shall receive, for each day's attendance, $1.00 and five cents for each mile, the 
same as in ci\·il cases. 

If this were the only expression on this subject, no difficulty could arise con
cerning their fees, as this general statute interprets itself. But Section 1579-40 
(which is a part of the special chapter, above cited) contains the following pro
vision: ''In criminal cases, all fees and costs shall be the same, as uow fixed in the 
police court of said city. The judges of the municipal court may by rule of court 
provide in all cases, not covered by this act, a standard of fees and costs." \Vitness 
fees are within these provisions. \Vhat is meant by "as now fixed in the police 
court of said city?" How fixed? By city ordinance, by statute or rule of court? 
The above provisions being fixed in the special chapter, must dominate as against 
gweral prm•isious 011 the same subject, if we can arrive at an intelligent conclusion 
as to their interpretation. I do not know whether the City of Cleveland has, by 
ordinance, fixed witness fees or not; neither am I apprised whether the 
court has established a standard of fees and costs. These matters would appear 
only in the record of ordinances, and the journals of the ~1unicipal Court, re
spectively, of said city. There is no provisio~1 in this special act, or in any law 
on the subject, in which witness fees are specifically meutioued, a/'f>IJ;iug to Cleve
laud. 

If the City of Cleveland, through its council, has fixed witness fees hy 
ordinance, in the municipal court, then the fees so determined and specified are 
to be paid. This would solve the question, and we need look no further. Simply 
to follow the ordinance, or the standard fees established by the municipal court, is 
all that is necessary: and the officers whose duty it is to certify fees are to be 
guided solely by what the local records of the city disclose on that subject. If 
the expression in Section 1579-40-''in criminal cases all fees and costs shall be the 
same as now fixed in the police court of said city''-means fees fixed by law, 
then we must see what these fees were, under the general law applying to all 
police courts, at and before the enactment of the special act creating Cleveland's 
~Iunicipal Court. 

Subdivision 11, Tit. XU., Division 5, Chapter 3, of Bates Statutes, being 
Sections 1536-794 to 1536-846, inclusive, denominated "Police Courts," is an· un
certain commingling of special acts applying to police courts of different cities, 
as well as a few sections intended to apply to all. Section 4578, General Code, pro
vides that prosecutions for offenses against the laws of the State shall be con
ducted iu the 11a111e of the State; and for violation of ordinances i11 the uame of 
the corporatiou. 

The fees for witnesses in these two classes of cases are different. Section 
4580, General Code, says that witnesses in cases for ·violation of ordi11a11ces shall 
receive the same fees as in like cases before a Justice of the Peace, which are 
fifty cents a day, and mileage at five cents per mile. The same section says that 
in State cases the fees are the same as in like cases in Common Pleas Court, which 
are one dollar a clay and five cents a mile as above set out. 

Section 4581 says that fees for violation of ordinances shall be such as the 
council prescribes by ordinance, not exceeding fees for like services in State cases. 

~Iy conclusions are as follows: \1 
First. All jurors in criminal cases in said court are entitled to $2.00 a clay 

and fi\·e cents a mile, if living more than one mile from place of holding court. 
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Second. All witnesses in State cases are entitled to $1.00 a day and fiye 
cents a mile, if living more than a mile from place of holding court. 

Third. If the Council of Cleveland has by ordinance fixed the fees for wit
nesses in cases brought in the name of the city for violations of ordinances, then 
such witnesses are entitled to the fees specified in the ordinance; and if the muni
cipal court has fixed a standard of fees, the same must be paid as provided in the 
order of the Court. 

Fourth. If there is no ordinance of the city on the subject, then all witnesses 
in cases for violation of ordinances are the same as before Justice of the Peace 
-fifty cents a day and five cents a mile, if residing more than a mile from the 
place of holding court. 

620 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

TOWNSHIP TRUSTEES-FEES PAID FOR AXXEXATIOX PROCEED
INGS ARE ILLEGAL-::-.lUST FUR~ISH CIVIL DOCKETS TO JUS
TICE OF PEACE. 

D 

!11asmuch as the limits of Millcreek Tow11ship, Hamiltoll County, include 
more than o11e 1111111icipal corporatio11, Section 3512, General Code, cannot apply to 
an a111zexotion of a part of such tow11ship to Cincin11ati, and the township offices 
would not be abolished .by such anne::ation, and the ordinary duties of the tMtJil
ship trustees "<t•ill conti11ue. 

The tow11slzip trustees are uot authori:::ed to perform a11y duties i11 a pro
ceedillg for a111zexation of a part of a township to a village. Payme11t from the 
township treasury, presumably for Sitch services, is therefore illegal and should be 
recovered a11d repaid i11to the townshij> treasury. 

Uuder 1724, General Code, the township trustees are required to· funzish 
Justices of the Peace with ci;•il dockets. Criminal dockets, however, must be paid 
for out of ji11cs retained by the Justice 1111der 1741, Ge11eral Code. 

August ~. 1912. 

Bureau of [11spectio11 a11d Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under date of ::\1arch 6, 1912, you inquire of this department: 

'·On October 28, 1911, 11illcreek Township, Hamilton County, be
came a part of the city of Cincinnati. A part of Xorwood City, St. 
Bernard and Elmwood Village, within the original boundaries of the 
said Millcreek Township, were not annexed to Cincinnati. Are there 
statutory duties that will make necessary the continuance of the Mill
creek Township board of trustees? If so, what are the duties? 

"An examination of Millcreek township books shows that on De
cember 16, 1911, J. P. 1L, E. S. P. and J. \V. H., township trustees, each 
drew from the township funds for services in annexation proceedings, 
$100.00. Were these payments legal? If not legal and should be re
turned, to whom should they be returned? 

''During the years 1910 and 1911. township trustees paid $187.00 
for dockets for S. B. B., Justice of the Peace, and during the same 
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period, $i7.60 for docket for C. F. D., Justice of Peace. \\"ere these 
payments illegal and if so, from whom ~hould the money be recovered 
and if recovered, to whom paid?'' 
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I assume from your inquiry that at the time of the annexation of the territory 
to Cincinnati, :\Iillcreek township consisted of the territory so annexed and also 
of territory in Xorwood City, ·st. Bernard and Elmwood Village. 

Your first inquiry involves a construction of Section 3512, General Code, 
which provides : 

''\Yhen the corporate limits of a city or village become identical 
with those of a township, all township offices shall be abolished, and 
the duties thereof shall thereafter be performed by the corresponding 
officers of the city or village, except that justices of the peace and con
stables shall continue the exercise of their functions under municipal 
ordinances providing offices, regulating the disposition of their fees, 
their compensation, clerks and other officers and employes. Such 

justices and constables shall be elected at municipal elections. All prop
erty, moneys, credits, books, records and documents of such township 
shall be delivered to the council of such city or village. All rights, in
terests or claims in favor of or against the township may be enforced 
by or against the corporation." 

This section applies when the boundaries of a township are identical with 
the corporate limits of a city or village; In the case you submit the boundaries of 
:\iillcreek township include more than one village or city, or parts thereof. The 
boundaries thereof are not identical with the corporate :imits of either of the 
cities or villages. 

The provisions of Section 3512, General Code, cannot apply for another 
reason. Said section retains the offices of justice of the peace and constables, 
who are to exercise their powers under muncipal ordinance. The effect of merg
ing the township when its boundaries are identical with a village or city is to place 
the justices of the peace and constables under municipal authority. A question would 
arise in the care of 11illcreek township as to which municipal corporation should 
assume jurisdiction over such officers. The same will apply to the provisions for 
claims for or against the township. The statutes do not provide for such a 
situation. 

I find no other provision for merging a township with a municipal corpora
tion. As Section 3512, General Code, does not apply to the case in question, the 
township is continued in existence and is entitled to have its statutory officers. 

You ask what are the statutory duties of the township trustees of :\!ill
creek township? As will be seen in answer to your third inquiry herein the 
township trustees are required to furnish dockets for justices of the peace. They 
have other duties to perform in reference to the bonds of justices of the peace. 
There are other statutory duties of the board of township trustees. Those above 
mentioned are sufficient to show that they have some duties to perform. 

In your second inquiry it appears that the townshi!l trustees ha,·e drawn 
certain fees for services in annexation proceedings. Upon inquiry at your office 
it appears that. this money was drawn for services performed as trustees of the 
township in connection with the annexation of the part of the township to the 
city of Cincinnati referred to in your first inquiry. 

Section 3540, General Code, provides: 

"Each officer shall receive for the services required of him under 
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this division, the same fees he would be entitled to for similar services 
in other cases. Unless such fees are paid in advance, for services under 
this chapter, by the agent of the petitioners, of whom demand may be 
made, and by some person interested for services under other chapters 
of this division, the officer shall not be required to perform the service." 

This section is found in the chapter relating to the incorporation of villages, 
wherein the township trustees may have certain duties to perform. 

Section 3294, General Code, provides : 

''Each trustee shall be entitled to one dollar and fifty cents for 
each day of service in the discharge of his duties in relation to partition 
fences, to be paid in equal proportions by the parties, and one dollar and 
fifty cents for each day of service in the business of the township, to 
be paid from the township treasury. The compensation of any trustee 
to be paid from the treasury shall not exceed one hundred and fifty 
dollars in any year including services in connection with the poor. Each 
trustee shall present an itemized statement of his account for such per 
diem and services, which shall be filed with the clerk of the township, 
and by him preserved for inspection by any person interested." 

The annexation of territory to municipal corporations is provided for in 
sections 3547 to 3576, General Code. The proceedings in these cases arc had before 
council of the corporation and before the county commissioners. I find no 
statute wherein the township trustees are required to act in a proceeding for the 
annexation of a part of a township to a city or village. ~either do I find any 
authority for the payment to the trustees of any money from the township treas
ury for such services. 

Payment for such services is anauthorized and was therdore illegal. As 
the township still exists, the money so illegally paid should be. recovered from 
the township trustees and paid into the township treasury. 

Your third inquiry is as to certain expenditures for the dockets of the 
justices of the peace. 

Section 1724, General Code, provides ,in part: 

"Each justice of the peace must keep a docket, which shall be fur
nished by the trustees of the township, in which must be entered by him :" 

The statute then enumerates in detail what shall be entered into the docket. 
This statute has reference to civil dockets and not to criminal dorkets. The 

trustees are required to furnish the civil dockets of the justices of the p(;ace, 
and pay for the same is to be made from the township treasury. 

Criminal dockets are to be paid for as provided in Sectio11 1742, Ge:H'ral 
Code, which reads: 

"A justice of the peace may retain out of fines or other moneys 
belonging to the county coming into his hands in criminal proceedings, 
the amount paid for a criminal docket, and each justice of the peace, 
except those receiving a salary, may retain out of such fines or other 
moneys an amount not exceeding twenty dollars for a suitable desk in 
which to keep the dockets, files, papers, books and documents of his office, 
which shall be the property of the county and shaH be turned over by 
each justice of the peace to his successor. Such justice may expend 
of such fines and other moneys not exceeding five dollars per annum, 
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for necessary paper, blanks and other stationery for his office, but a 
justice shall not purchase such desk if he has· recei,·ed a suitable desk 
from his predecessor. A justice of the peace paying out money for 
such purposes shall file with the county auditor, at the expiration of 
his term of office, a sworn itemized statement thereof. In makil~g 

the annual statement to the auditor as required by law, a justice of the 
peace, having made such expenditures or having such moneys in h;~ hands 
contemplated for such purposes, shall include therein the moneys sn paid 
or held by him." 

The criminal docket is not furnished by the township. 
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If the expenditures for dockets were for civil dockets of the justice of 
the peace to be used by him as such justice the expenditures were authori7.ed ana 
are legal. The amount of such expenditures appears rather large, This might 
bear further investigation. 

621. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 

OFFICES COYIPATIBLE~IXCO:~IPATIBLE-CITY AUDITOR AXD CLERK 
OF COUXCIL, COLLECTOR OF \VATER REXT ALS, CLERK OF SIXK
ING FUXD TRUSTEES, CLERK OF BOARD OF CO~TROL AND 
CLERK OF SAFETY OR SERVICE DEPARD1E;\T. 

By Sections 4284 and 4286, Gweral Code, the office of city auditor is made 
a check upon those officers of a city who in any. way handle funds of the city, ot! 
who are required to keep accounts of the same, or who are required to certify 
claims for payment to the city auditor, in order that he may draw -c•ouchers for 
the same. His office is therefore incompatible with any of such offices. 

When the duties of a clerk of cou11cil of a cit:y do not require him to perform 
any of such acts, the city auditor may hoM both positions and receive the pa:J'II!ents 
incide11tal to each, providing it is physically possible to perform the duties of both. 

The same is true with reference to the duties of the office of clerk of th~; 
Board of Co11tro/, and clerk of the Service or Safety Department. 

September 9, 1912. 

Bureau of lllspectioll and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Your favor of August 12, 1912, is recei,·cd in which you state: 

"\Ve respectfully request your reconsideration of the opinion 
rendered this department under date of January 19, 1912, wherein it was 
held that it is illegal for a city auditor to serve as clerk of council, clerk 
of the department of service, and various clerkships in the municipal 
government." 

The question under consideration in the opinion of January 19, 1912, to which 
you refer, was as follows: 

''Is it legal for the city auditor to sen·e as clerk of council, clerk 
to the director of safety, clerk to the director of service, clerk to the 
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board of control, secretary of the sinking fund trustees, or collector of 
water rentals if said city auditor has been selected or appointed to said 
position by the proper authority? And, if so appointed, is he entitled to 
the compensation fixed by council for each of said positions in addition to 
his salary as city auditor?" 

In this opinion it was held that the city auditor could not hold these positions 
because they were incompatible with the office of city auditor. 

The rule of incompatibility in office is stated by Dustin, J., in the case of 
State vs. Gehert, 12 Cir. Ct. N. S., 274, on page 275 of the report, where he says: 

'"Offices are considered incompatible when one is subordinate to, or 
in any way a check upon the other; or when it is physically impossible 
for one person to discharge the duties of both." 

This rule states two conditions of incompatibility, first, when one office is 
subordinate to, or is. in any way a check upon the other; second, when it is physical-
ly impossible for one person to discharge the duties of both offices. . 

It appears from your letter that it is physically possible for the same person 
to perform the duties of city auditor and of the clerkships in question, in a large 
number of the smaller cities of the State. It will be necessary, therefore, to con· 
sider only the first ground of incompatibility. 

In order to determine whether a particular office is incompatible with another 
upon the first ground it is necessary to examine the duties of each office. 

The duties of the city auditor are prescribed in Sections 4275 to 4278 and 
Sections 4283 to 4292 of the General Code. 

Section 4284, General Code, provides : 

"At the end of each fiscal year, or oftener if required by council, 
the auditor shall examine and audit the accounts of all officers and de
partments. He shall prescribe the form of accounts and reports to be 
rendered to his department, and the form and method of keeping ac
counts by all other departments, and, subject to the powers and duties 
of the state bureau of inspection and supervision of public offices, shall 
have the inspection and revision thereof. Upon the death, resignation, 
removal or expiration of the term of any officer, the auditor shall audit 
the accounts of such officer, and if such officer be found indebted to the 
city, he shall immediately give notice thereof to council and to the solici
tor, and the latter shall proceed forthwith to collect the indebtedness." 

Section 4286, General Code, provides : 

"On the first ·Monday of each month, detailed statements of the re
ceipts and expenditures of the several officers and departments for the 
preceding month shall be made to the auditor by the heads thereof. The 
auditor shall countersign each receipt given by the treasllrer before it 
is delivered to the person entitled to receive it, and shall charge the 
treasurer with the amount thereof. If the auditor approves any voucher 
contrary to the provisions of this title, he and his sureties shall be in
dividually liable for the amount thereof." 

By Yirtue of these sections it is made the duty of the city auditor to examine 
and audit the accounts of the various officers of the city, and. the head of each 
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department is required to make detailed statements of the receipts and l'Xpenrlitures 
of the department to the city auditor. 

These duties of the city auditor pertain to the receipts and expenditures of 
money of the city, and of accounts with the city. The office of city auditor is ·1 

check upon those officerR of the city who in any way hamlle funds of the city, 
or who are required to keep accounts of the ~ame, or who are required to certify 
claims for payment to the city auditor in order that he may draw Yonchers for 
the same. It is the duty of the city auditor to examine and audit the accounts 
of all such officers, and if he tinds an officer indebted to the city at the termina
tion of his official sen·ices to report such indebtedness to the proper official. 

Therefore, the city auditor is a check upon every officer of the city who has 
charge of any accounts of the city, or who receives or pays out funds of the city, 
or who makes a certitlcate to the auditor for the payment of claims. The office 
of city auditor would be incompatible with any and all of such offices. 

Therefore, the city auditor cannot also fill a position in the sen·ice of the 
city, when the duties of such other office require the incumbent to account for, 
rcceh·e or expend moneys or fund,: of the city, or to certify claims to the auditor 
for payment. 

This rule will now be applied to the various positions of which you inquire. 
In an opinion given to Hon. G. T. Thomas, city solicitor of Troy, Ohio. 

under date of :\larch 16, 1912, it was held that when council has made provision 
for and has fixed the compensation of a clerk or secretary of the sinking fund 
trustees, the city auditor cannot fill such position. That opinion is still adhered to. 

The clerk of council of a city has certain statutory duties and in addition 
thereto council may prescribe other duties, by virtue of Section 4210, General 
Code, which reads: 

"\Vithin ten clays from the commencenH~nt of their term, the mem
bers of council shall elect a president pro tem, a clerk. ;;nd such other em
ployes of council as may he necessary, and fix their duties, bonds and 
compensation. The officers and employes of council shall sNve for two 
years, but may be removed at any time for cause, at a regular meeting 
Ly a Yote of two-thirds of the members elected to council." 

The statutory duties of a clerk of council pertain principally to the authen
tication of ordinances, the certification of their publication, the serving of notice' 
of public improvements, the certification of special assessments to the county 
auditor, and to the recording of the proceedings of council. X one of these duties 
are incompatible with the duties of the office of city auditor. 

\Vhen the duties of a clerk of council of a city do nof require him to handle 
funds or to keep an account of the same, or to certify an indebtedness for pay
ment to the auditor, the positions of clerk of council and of city auditor may 
then be occupied by the same person, and he would be entitled to recei,·e the com
pensation provided for each office. 

Another position inquired of is that of collector of water rentals. The duties 
of this office are not prescribed by statute, but from the title of the office, it i; 
apparent that the person who fills this position must receive and account for 
funds belonging to the city. It is the duty of the city atlditor to examine and 
audit the accounts of such officer. These positions are, therefore, incompatible and 
cannot be filled at the same time by the same person. 

The duties of the clerk of the director of public sen·ice; clerk of the director 
of public safety; and clerk of the board of control, and of the service and safety 
departments, are not prescribed by statute. 

12-A. G. 
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The city auditor has certain duties to perform in reference to the opening 
of bids in the safety and senice departments as prescribed in Section 4278, General 
Code, which reads: 

''\\"hen bids are required to be filed for the letting of contracts by 
the director of public service, or public safety, it shall be the duty of the 
city auditor or his chief deputy to attend and assist at the opening thereof 
and to inspect them." 

This duty will not of itself make the positions of city auditor and clerk of 
the safety or service department incompatible. 

Unless the duties of the office of clerk of the board of control, or clerk of 
the safety or service department, require such officer to receive, pay out or to ac
count for funds of the city, or to certify an indebtedness for payment to the city 
auditor, such positions are not incompatible with the position of city auditor, and 
the same person may fill said positions and that of city auditor at the same time 
and recei\·e the compensation fixed for each office. 
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Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 

PARK C0:\1:\IISSJOX-COUXClL ~IAY :\JAKE APPROPRIATlO~ !·OR 
EXPEXDITURES OF. 

The cou11cil is empowered to make appropriations foY park purtoses where 
there is 110 park commission rwd ·the control and mmwgement of tl.e f>'!rks rcmai11 
in the directors of public service. The park commission act does not take this 
power away from the cou11cil, a11d where such commissio11 exists, tlzaefurc, cvun
cil has the same authority to make detailed appropriations of the park funds to 
be expeuded by the park commissio11ers, as cozmcil has to make a,bpropriatiolls for 
other municipal purposes. 

J ul;,; lR, 1912. 

Bureau of l11spection and Super·uision of Public Offices, C olumbtts, 0/•w. 

GENTLEMEN :-Under date of January 2, 1912, you inquire: 

"Has the council of the c!ty of Cincinnati the authority t0 make 
detailed appropriations of the proceeds of the levy made for park pur
poses, the parks of said city being under the control of a pd.rK commis
sion, or has said commission the absolute control over the moneys pro- .. 
duced by the levy for park purposes." 

The law relating to park commissioners in cities is found i•.t Section> 4853 to 
4065, inclusive, of the General Code. 

Section 4056, General Code, provides the manner of disbursing the money 
received for parks as follows: 

"All disbursements of money shall be made by the treasurer of the 
city upon warrants drawn by the auditor and no warrant shall be drawn 
by the city auditor or paid by the treasurer unless approved ana attested 
by the signatures, in their own handwriting, of the president and sc.::re
tary of the board of park comrr.issioners." 
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In cities having park commissioners the management and ~utltrol oi the 
parks thereof are placed under their control and management by virtue of Section 
4057, General Code, which reads: 

''The board of park commi~sioners shall have the co:1t:ol anc! man
agement of parks, park entranc~s, parkways, boulevards and connecting 
viaducts and subways, children's play grounds, public baths and stations 
of public comfort located in snell parks, of all improvements 1hereon and 
the acquisition, construction, repair and maintenance thereof. The board 
shall exercise exclusively all the powers and perform all tl•c duties, in 
regard to such property, vested in and imposed upon 1 ilc director of 
public service." 

Section 4058, General Code, prcvides for the expenrliture c f the money by 
the park commissioners as follows: 

"The board shall have the expenditure of all moneys appropriated 
by the city council or received from any other source whatever, for 
the purchase, acquisition, improvement, maintenance, equipment or en
joyment of all such property, but no liability shall be incurred or expendi
ture made unless the money required ther~for is in the treasury to the 
credit of the parll fund a11d not appropriated for an.v other .~urposc." 

Section 4062, General Code, prcvides: 

"All moneys received by the city from taxation or otherwise for 
the purpose of acquiring, constructing, equipping and maintaining parks, 
park entrances, parkways, boule,:ards and connecting viaducts and sub
ways, children's playgrounds, public baths and stations of r>ublic com
fort located in such parks, shall be deposited in the city treasury and 
transferred by warrants on the city auditor to the credit of the board of 
park commissiuuers in a fund de;ig·nated as 'the park fund.' All ex
penditures incurred by such board shall be by warrant of the city auditor 
drawn in pursuance of the regularly authorized attested voucher of such 
board of park commissioners." 

The park commissioners are not authorized to levy a tax for pnk purposes 
but must act through council by virtue of Section 4064, General Code. If the coun
cil fails to make the levy the question shall be submitted to a vote. 

Said Section 4064, General Code, provides: 

"When the board of park comnuss10ners deems it necessary to 
issue bonds or to levy a tax for the purpose of carrying into effect the 
powers herein conferred, the board shall by written resolutic.'ll so declare 
its judgment and state therein the amount of bonds to be issued or the 
tax to be levied for such purposes and transmit the resolution to the 
city council. If the council fails to enact legislation for the issuance 
of such bonds or the levying of such tax, within ninety days after 
the time the resolution was received by the council, the question of 
the issuance of the bonds or the levy of the tax shall be sub
mitted to a vote of the qualified electors of the city, and the board 
of park commissioners shall file the resolution and requcft with the 
board of deputy state supervisors of elections of the county. Such 
board of deputy state supervisors shall then submit the question of the 
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issuance of such bonds or the levying of such tax, or both, to the quali
fied voters of the city, at either a special or general election as the 
resolution and request may ::pecify, to be held in the manner provided 
by law for voting on the question of the issue of bonds in excess of 
the limit fixed by law, except as otherwise provided herein." 

X one of the sections pertaining to the park commission give any authority 
to make appropriations of funds raised for park purposes. 

Section 3797, General Code, provides: 

"At the beginning of each fiscal half year, the council shall make ap
propriations for each of the several objects for which the corporation 
has to provide, or from the moneys known to be in the treasury, or 
estimated to come into it during the six months next ensuing from the 

collection of taxes and all other sciun:,es of revenue. All expenditures 
within the following six months shall be made from and within such 
appropriations and balances thereof." 

\Vhere there is no park commission the parks are under the control and man
agbnent of the director of public service. In such case there is no question as to 
the right and duty of council to make detailed appropriations for park purposes. 
The park commission act docs not take this authority from council. The language 
used in Section 4058, supra, that the board shall have the expenditure of all money 
"appropriated by the city council" "in the treasury to the credit of the park fund 
and not appropriated for any other purpose," shows that it is the duty of council 
to make appropriations for park purposes. 

I am, therefore, of the opinion that the council of a city has the same 
authority to make detailed appropriations of the park funds of said city, which 
arc to be expended by the park commissioners thereof, as council has to make ap
propriations for other municipal purposes. 

Respectfully, 
TnWTHY S. HoGAN, 

Atton1ey General. 
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624. 

COCXCIL-PLCR:\LITY \'OTE SL'FFICIE.\"T TO ELECT COL'.\"CIDL\X
APPOI.\"L\JEXT BY ::\L\YOR TO FILL Y.-\CAXCY AFTER THIRTY 
D.\YS-DISQL'.\LIFICATIOX BY YIRTL'E OF 1.\"TEREST IX PL'BLIC 
CO.\"TH.:\CT-PO\\"ER OF COL'.\"CIL .\.\"D OF COL'RT TO .\D}lJDGE. 

In the abse11ce of a co1zlrary rule of cozmcil adoftled by authority of 4238, 
Ce11eral Code, a plurality of ~·ales is sufficiellt to determi11c a11 election by cozmcil. 

[;llder 4236, Ce11eral Code, the ma.vor is empowered to fill a ;:·aca11cy in 
cotmcil by appointme11t, wizen cou11cil fails to make such appoiutme11f before the 
expiration of thirty days from the date of the creati011 of said ~·acaTIC)'. 

From a ret•iew of the decisio11s, cowzcil is empowered to declare a j>ersou 
disqualified for the reason set out in Section 4207, Gweral Code, but disquaiifica
tiolls set out in 3808, General Code, must be adjudicated by a court in quo ~c·arra11to 
j>roceedi11gs. TV/zen disqualificatiolls admittedly exist 1111der either section, lzo<•'
cver, cou11cil is 11ot i11 a11y e·ueut empowered to declare the persoll qualified, a11d 
wizen such persou admits tlzc disqualification, quo warrauto is uu11eccssary. 

TVIzeu a pers01z is elected by couucil, therefore, to fill a z·acallC.\', aud such per
soa admits himself to be disqualified, by virtue of interest as stockholder in a 
corporation fumislziug gas to the uzzwicipality, tlzere has been 110 electio11, aud 
if cou11cil lzas take11 110 other steps to fill the vacaucy within thirty days, 1/ze mayor 
may make the appohztmwt, prm•ided by 4236, Ceueral Code. 

August p, 1912. 

The Bureau of l11spection and Supen•ision of Public Offices, Columbus, Ohio. 

GEXTLnrEN :-Under date of April 16th you requested my opinion upon the 
following questions: 

"1. Is an election by council to fill a vacanc~· 111 its membership 
made by a plurality vote legal? 

"2. Is the appointee of a mayor to fill a vacancy in council ap
pointed after the expiration of thirty days from the date of the creation 
of said vacancy, if he qualifies and is recognized by council, a legally 
constituted member of oaicl body' J f such an appointee serves would 
measures passed by his vote be legal enactments of the council?" 

In answer to your first question, the cases of State ex rei .\ttorney General 
vs. Anderson, 45 0. S., 196, and State ex rei Calderwood vs. ::\liller, 62 0. S., 436, 
are directly in point, both presenting authority for the principle that in the 
absence of a contrary rule of council adopted by authority of Section 4238, Gen· 
era! Code, a plurality of votes is sufficient to determine an election by council. 

Sections 4236 and 4237, General Code, provide as follows: 

"Section 4236. \\'hen the office of councilman becomes vacant, the 
vacancy shall be filled by election of council for the unexpired term. If 
council fail within thirty da.vs to fill such vacancy, the mayor shall fill 
it by appointment. 

"Section 4237. Council shall be the judge of the election and quali
fication of its members. .\ majority of all the memlJlrs elected shall be 
a quorum to do bminess, hut a less number may adjourn from clay to 
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day and compel attendance of absent members in such manner and under 
such penalties as are prescribed by ordinance. The council shall provide 
rules for the manner of calling special meetings." 

Section 4238, General Code, provides that "council shall determine its own 
rules." 

As there are no statutory provtstons specifying the method which shall be 
adopted by council in such elections, I am of the opinion that under the power 
to determine its own rules council may provide for the election of a member to 
fill a vacancy by other than a plurality vote should it so desire, provided, of course, 
that it can not exceed the limitations of Section 4237, General Code, requiring a 
majority to constitute a quorum to do business. 

In answer to your first question, therefore, I am of the opmwn that in the 
absence of any other rule of procedure legally adopted by council, a vacancy in its 
body is filled by the plurality vote of a quorum. 

The answer to your second question is afforded by Section 4236, General Code, 
above quoted. 

In view of the clear provisions of this statute there can be no doubt that 
the mayor is empowered to fill a vacat~cy in council by appointment after the ex
piration of thirty days from date pf creation of said vacancy. If such appointee, 
therefore, qualifies, he becomes a legally constituted member of said body, and 
measures passed by his vote would be legal enactments of council. 

In the letter of ~I r. Dilley which prompted the above inquiries and which 
you have submitted therewith, the facts are materially as follows: 

"A vacancy was created by the death of a councilman. An election 
was held by council (a quorum being present) to fill the vacancy, at which 
one l\Ir. B., who was incidentally a holder of $15,000 worth of t>referred 
stock in the Trumbull Public Service Company, which corporation fur
nished light and water to the city, received a plurality vote. The mayor 
believing that council had adopted a rule which required a majority vote 
to elect and that 1\·Ir. B. was not, therefore, elected, appointed one Mr. 
C. at a time subsequent to the expiration of thirty days from the death 
of the original councilman, but within thirty days after the date upon 
which the plurality vote had been accorded.'. 1\Ir. B had, meanwhile, 
believing himself disqualified by virtue of Section 4208, General Code, 
withdrawn all claims to the election." 

You inquire as to the legality of measures passed with the vote of ~Ir. C. 

~ections 3808 and 4207, General Code, provide as follows: 

"Section 3808. Xo member of the council, board, officer or com
missioner of the corporation shall have any interest in the expenditure 
of money on the part of the corporation other than his fixed compensa
tion. A violation of any provision of this or the preceding two sections 

shall disqualify the party violating it from holding any office of trust 
or profit in the corporation, and shall render him liable to the corporation 
for all sums of money or other thing he may receive contrary to the pro
visions of such sections, and if in office he shall be dismissed therefrom. 

"Section 4207. Councilmen at large shall have resided in their re
spective cities, and councilmen from wards shall have resided in their re
specti\·e wards, for at least one year next preceding their election. Each 
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member of council shall be an elector of the city, shall not hold any other 
public office or employment, except that of notary public or member of 
the state militia, and shall not be interested in any contract with the city. 
A member who ceases to possess any of the qualifications herein required, 
or removes from his ward, if elected from a ward, or from the city, if 
elected from the city at large, shall forthwith forfeit his office." 
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It is well settled that statutes of this nature extend to the interest of a stock
holder in a corporation contracting with the municipality. 

The case of State ex rei vs. Egry, 79 0. S., 391, distinguishes between the 
right of council to declare a member disqualified under Section 4207, General Code, 
and the right to declare such members disqualified under Section 3808, General Code. 
The case presents authority for the proposition that council is not judge of the quali
fications set out in Section 3808, General Code, whilst on page 407 there appears 
a «Jictum to the effect that the qualifications set out in Section 4207, General Code. 
are. such as council may be the judge of. Other ruling decisions of Ohio courts on 
the question are as follows: Stearns vs. \Vyaming, 53 0. S., 532: State ex rei 
vs. Berry, 42 0. S., 232, present authority for the rule that ordinarily council is 
the exclusive judge of the election and qualifications of its members. In these 
cases, however, the court had not before it the question of any violation of Sections 
4207 or 3808, General Code, above quoted, but was considering questions purely 
of the validity of an election. 

The case of State ex rei vs. O'Brien, 47 0. S., 464, is in point, in that it had 
before it the question of the disqualification of a councilman under Section 4207 
General Code, on the ground of non-residence in the respective ward for the period 
of one year previous. The court held the ward had no legal existence and ousted 
the claimant to office, thus overruling the action of council in declaring said mem
ber elected. 

In the case of State ex rei vs. Collister, 600 C. X. S., page 33, authority i~ 

presented for the right of a court to oust a member elected by council on the 
ground of disqualification or non-citizenship, specified in Section 4207, General 
Code. 

There is no case which has held that where any of the disqualificatious set out 
i11 either Sectio11 4207 or 3808, General Code, indisputably exists that council has, 
nevertheless, the right to declare the claimant elected. To so hold would enable 
the council to override the express will of the Legislature and, in effect, would he 
a substitution of the discretion of an inferior body for the express will of a 
superior body. Such a ruling was surely not intended by the courts. In every 
case which presented the admitted fact of the existence of any of the disqualifyin~ 
provisions set out in either Section 4207 or 3808, General Code, the courts have 
overruled the choice of the counciL 

I am, therefore, of the opinion that the aforesaid dictum in the case in the 
79 0. S., to the effect that council is the judge of the qualifications set out in 
Section 4207, General Code, extends such discretion to council only to the extent 
of declaring a person disqualtfied under said section, but does not enable that body 
to declare a person qualified in the face of the fact that there is an admitted cir
cumstance which would render such person disqualified under said section. In 
short, the effect of the case in the 79 0. S. is that disqualificatio11s under Section 
3808, General Code, must be judicially determined, while disqualifications under 
Section 4207, General Code, may be determined by council. Council may not de
termine a person qualified, howe\'er, when admitted facts exist which would render 
him disqualified under either section. I see no reason, however, why, when the 
person elected admits his disqualification and makes no contest for the office, there 
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should be any necessity for a decision of court determining the disqualification in 
... ny case. 

In the present question the case is that of a councilman admittedly disqualified 
by interest in a contract in contravention to Section 4207, General Code. The 
council, however (presumably by mistake), has declared him elected. The council
man in question, according to your statement of facts, has withdrawn his claim 
and the new appointee of the mayor is serving as councilman. The facts havin~ 
been admitted, the court would have no discretion in quo warranto other than to 
oust him from his seat. His admission and withdrawal has rendered the quo 
warranto unnecessary. 

~~ r. B. was admittedly disqualified from the beginning; the new appointee 
was duly appointed after the expiration of thirty days from the creation of the 
vacancy. He is, therefore, a legal member of council and all measures passed by 
his vote are legal enactments. 

626 

Very truly yours, 
TnroTHY S. HoG.\N, 

Attoruey General. 

EXA:.IIXERS OF \VATER\VORKS-APPOIXT:\IEXT BY :.IAYOR A~D 
FIXIXG OF CO:.IPEXSATIOX BY COUXClL-APPROPRIATIOX
PAY:.IEXT.FR0:\1 ~IAYOR'S FU~D. 

A resolution of council providing for the appointment by the mayor of an 
examiner of a department of a city is not necessary, as such a,hpointment may 
be made by the mayor by virtue of Section 3792 General Code. 

The compensation of such examiner, b:y virtue of said Section 3792, General 
Code, must be fixed by cou11cil. 

Cowzcil may fix an appropriation for said compensation or designate a fund 
from which it shall be paid. TV/zen cowzcil docs not so do, payment must be made 
from tlze ma:yor's fund. 

August 27, 1912. 

Bureau of Inspection aud Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Under date of July 17, 1912, you inquire: 
"The following is a copy of a resolution passed by the· council 

of the city of Cincinnati: 

"'A RESOLUTION 

"'Requesting the mayor to appoint an investigating committee to 
ascertain whether more modern methods of bookkeeping cotild be in
stalled in certain departments. 

"'Be it resolved by the council of the city of Cincinnati, state of 
Ohio. 

"'Section 1. That the mayor be and hereby is, requested to appoint 
competent disinterested persons not exceeding three in number, and not 
more than two of whom shall be of the same political party, to examine 
the affairs of the water works department for the purpose of ascertain
ing whether or not a more modern or better system of bookkeeping 
can be installed therein, and for such other purposes and departments as 
may be deemed proper, at a reasonable compensation to be hereafter de-
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termined by council, which compensation shall in no event be less than 
$100.00 per month, nor in excess of $20:).00 per month, for time actually 
expended in the work.' 

" 'Passed April 2, 1912. 

" 'Attest: .\RTHVR ESPY, Clerk. 
•· 'Approved April 3, 1912. 

"'(Signed) ]. W. PECK. 
"'Presidcilt pro tem of C ouilcil. 

"'(Signed) Sna:oN ::'II. JoHNSON, 
"'Acti11g J!a:yor.' 

"Also follows a copy of an appointment under said resolution: 

"'CINCINNATI, ::\lay 9, 1912. 
"'HoN. IRA D. \\'ASHBt:RN, 

"'City Auditor. 
"'DEAR SIR :-This is to certify that on April 1st, 1912, I appoint 

C. R. Hebble as examiner of the water works department at a salary of 
two hundred ($200) per month. 

" 'Respect£ ully, 
"'(Signed) HENRY T. HuNT, J!a:yor.' 

"Qt:ESTIONS. 

"!. Is said resolution valid in view of the requirements of Section 
4284, General Code, which specifically enjoins the duties of the appointees 
under said resolution upon the city auditor? 

"2. Is the appointment under elate of ::\lay 9 to cover services from 
and after April 1st, legal? 

"3. Is an appointment under elate of April 1st valid if said ap
pointment is by virtue of a resolution passed April 2 and approved 
i\pril 3? 

''4. Said resolution provides for a reasonable compensation to said 
appointees, the amount thereof to be hereafter determined by council. 
If council has taken no further action in the matter, is it legal for the 
mayor, who is the appointing officer of said commission, to place the 
salary at $200.00 per month? 

"5. As said resolution makes no provision as to what fund or 
appropriation is to meet the expenditures arising thereunder, has the 
auditor the authority to determine to what fund and appropriation said 
charge shall be made? Are such claims, if held to be legal under the 
resolution, legally payable from the water works contingent fund?" 

Section 4284, General Code, to which you refer, provides: 

"At the end of each fiscal year, or oftener if required by council, 
the auditor shall examine and audit the accounts of all officers and de
partments. He shall prescribe the form of accounts ant': reports to be 
rendered to his department, and the form and method of keeping accounts 
by all other departments, and, subject to the powers and duties of the 
state bureau of inspection and supervision of public offices, shall have 
the inspection and renswn thereof. Vpon the death, resigna
tion, removal or expiration of the term of any officer, the auditor shall 
audit the accounts of such officer, and if such officer be found indebted 
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to the city, he shall immediately gi,·e notice thereof to council and to 
the solicitor, and the latter shall proceed forthwith to collect the indebt
edness." 

This section prescribes the duties of the city auditor. 
Section 3i92, General Code, provides: 

"At any time the mayor may appoint competent, dismterested per
sons, not exceeding three in number, not more than two of whom shall 
be of the same political party, to examine without notice the affairs of 
any department, director, officer or employe in the city government, for 
the purpose of ascertainins- facts. In connection with such examina
tions, the mayor or such appointees may compel the attendance and 
testimony of witnesses, administer oaths and examine such persons as 
they deem necessary, and compel the production of books and papers. 
The result of the examination shall be recorded in the office of the 
mayor and transmitted by him to the council without delay. The council 
shall provide the examiners rea«0nable compensation for such services." 

By virtue of this section the mayor is authorized to appoint not more than 
three competent, disinterested persons to examine any department or officer of the 
city government. It is not necessary that council should authorize the mayor to 
make such appointments. The <iuty of council in regard thereto is to provide a 
reasonable compensation for the services of the appointees. 

The compensation may be fixed by council after the appointments have 
been made and the service performed. As the examination may be made without no
tice, the mayor may appoint without first requesting the council to fix the com
pensation. Otherwise the provision for examination without notice would to 
a certain extent be nullified. 

The notice to the auditor on ;\lay 9, 1912, states that the appointment was 
made on April 1, 1912. This notice does not state the authority by which the 
appointment was made. As the appointment is apparently within the provision 
of Section 3i92, supra, it must be presumed that it was made by virtue of the 
provisions of that section. If the appointment was made on April 1 it was 
a legal appointment from that date, and council would be required to fix a com
pensation for the services of such appointee from that time, or from the time· 
the services were commenced. 

Section 4491, General Code, provides: 

"The appointing board or officer shall certify to the auditor ali 
appointments to offices and places in the respective departments of the 
classified service of such city, and all vacancies occurring therein. 
whether by dismissal, removal, resignation or death, and the date 
thereof." 

This section covers the classified service, and I find no other prov1s10n of 
statute requiring a certificate of appointment to be filed with the auditor. 

The statutes do not provide when an appointment to office shall be certified 
to the auditor. One of the purposes of such notices to the auditor is to inform 
him of the appointment so that the appointee may draw proper vouchers for 
the pay of such appointee. 

The notice to the auditor does not control the date of the appointment. 
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The appointment may ha\·e been made and become effective some time prior to the 
notice to the auditor. 

In the resolution of council of April 2, 1912, it is provided that the compen· 
sation of such examiner shall not be less than one hundred dollars per month, 
nor more than two hundred dollars per month, the exact amount to be there
after determined by council. Council has not determined the amount to be paiu. 
It is the duty of council to fix the compensation. The mayor has no authority to 
fix it. The fixing of the salary by the mayor in the notice to the city auditor 
IS null and void. 

You inquire further as to what fund this compensation shall be paid from. 
The investigation and appointment under Section 3792, General Code, is made 

at the instigation of the mayor. He may, under this section, make inquiry into any 
department of the city. The expense created by such investigation is properly an 
expense of the mayor's office. The expenditure is not made at the instance of the 
superintendent of water works. The water works departn.ent has no control 
over such expenditure. 

The contingent fund of the water works department is provided to pay 
expenditures in that department, and which are under the control of the head 
thereof. The expense of an examination by the mayor under Section 3792, 
General Code, into the affairs of the water works department should not be 
charged against the funds of the water works. This is an expense of the 
mayor's office and should be paid from the funds appropriated for the use of his 
office, unless council creates a special fund, or makes a special appropriation for 
that purpose. 

Council has not yet fixed the compensation to be paid the examiner. 
Council may yet provide the fund from which the expenditure shall be made. 
Council may create a special fund, or make a special appropriation for this pur
pose. If council does not so act the expenditure should be made by the auditor 
from the mayor's fund from money not otherwise appropriated. 

Your several questions will now be specifically answered. 
First.-The resolution of council providing for the appointment of an exam

iner of a department of a city is not necessary, as such appointment may be 
made by virtue of section 3792, General Code. 

Second.-The appointment purports to have been made on April 1, 1912. 
The notice to the auditor on 1Iay 9, 1912, is not conclusive as to the time of the ap
pointment. 

Third.-It does not appear that the appointment was made by virtue of the 
resolution. 

Fourth.-Council should fix the compensation of such examiner. The fixing 
of the compensation by the mayor is unauthorized and is null and void. The 
resolution of council does not definitely fix the compensation to be paid. 

Fifth.-The compensation of the examiner in question is not a proper charge 
against the water works contingent fund. Such compensation should be paid 
from the mayor's fund, if council does not designate the fund, or make a special 
appropriation therefor. 

Respectfully, 
TnroTHY S. HoG.\N, 

Attorney General. 
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628. 

IXFIR:\IARY DIRECTORS-PO\\.ER TO COXTR.\CT FOR TO\\'XSHIP 
AXD IXFIR:\IARY PHYSICIAXS IX EXCESS OF APPROPRIATIOXS 
AXD FOR PERIOD EXCEEDIXG TER:\I OF DIRECTORS. 

The infirmary directors are themselves lev:ying authorities, and there is 110 

statutory provision requiring a certification of the auditor to the effect that there 
is lllOilC)' in the treasury as a condition precedent to the incurri11g of expense. 
Whw such directors, therefore, enter into legal contracts for plzysicia11s, for 

au/ounts in e.rcess of existing appropriations, they may paj' the same from the suc
ceedillg appropriations. 

The limitation of Section 2546, General Code, providing that contracts for 
tow11ship physicians shall not exceed one :year, excludes all other limitatiou and a 
contract for such period would be legal even though it exte11ded beyond the term 
of the iufirmary directors who made the coutract. 

In the absence of statutory proz!ision a contract exte11ding beyond the term 
of the officer making the same is void. unless the public good requires the same. 
A co11tract entered i11to with a physician for the infirmar)', therefore, under Section 
2522, General Code, for a period exceedi11g the te~m of the directors, is 'i.Joid un
less said co11tract can be shown to be for a reasonable time, and necessary for 
the public good or for the good of the i11firmary. 

Bureau of Inspection and Supervision of Public Offices, Departme11t of Auditor 
of State, Columbus, Olzio. 

GEXTLDIEN :-I beg to acknowledge the receipt of your letter of August 
16th, requesting my opinion upon certain questions submitted by the Auditor of 
Butler County, as follows : 

"The infirmary directors attempted to enter into contracts for in
firmary and township physicians to become effective July 1, 1912, for 
periods of one year. The amount of these contracts exceeds the amount 
appropriated at the semi-annual appropriation for the period ending Sep
tember 1st. The auditor refused to certify that the money was in the 
treasury not appropriated for other purposes. 

"On September first may appropriations 'be made to cover the six 
month period' under these contracts and may such appropriations if made 
be lawfully extended for this purpose in face of the fact that the certifi
cate has not been entered into, and in view also of the fact that the 
periods of these contracts extend beyond the terms of the infirmary 
directors?" 

The following sections of the General Code are to be considered in connection 
with these questions: 

Section 2546 provides as follows : 

"Infirmary directors may contract with one or more competent 
physicians, to furnish medical relief and medicines necessary for the 
persons of their respective townships to come under their charge, but 
no contract shall extend beyond one year. Such contract shall be given 
to the lowest competent bidder, the county commissioners reserving the 
right to reject any or all bids. The physicians shall report quarterly to 
the county commissioners on blanks furnished by the commissiot{ers the 



.\XXL\L REPORT OF 'l'IIE .\'l'TORXEY GEXER.\L 

names of all persons to whom they ha,·e furnished medical relief or 
medicines, the number of ,-isits made in attending such persons, the 
character of the disease, and such other in formation as may be required 
by the commissioners. The commissioners may discharge any such phy
sician for proper cause." 

This section provides for the employment of IO'i.c'llShip physicians. 
Section 2522, General Code, provides in part as follows: 

"The infirmary directors shall make all contracts and pun;hases 
necessary for the county infirmary and prescribe such rules and regula
tions as it deems proper for its management and good government. and 
to promote sobriety, morality and industry among inmates. '' '' ''" 
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This section coni ers the only power that is found in the statutes for the 
employment of a physician for the infirmary itself. There is no provi,ion of law 
specifically applicable to the infirmary directors or to the expenditure of their 
moneys requiring the i>suance of the auditor's certificate as a condition precedent 
to the making of a valid contract by such infirmary directors. 

Section 5660, General Code, familiarly known as the "Burns Law" under 
which the auditor is required to issue certificates for certain contracts, provides as 
follows: 

"The commissioners of the coqnty, the trustees of a township and 
the board of education of a school district shall not enter into any con
tract '' '' * unless the auditor or clerk ':' * * first certifies, etc." 

This section does· not apply to the infirmary directors; therefore, the question 
which the auditor asks respecting the necessity for the issuance of a certificate 
by him, and the effect of his failure to issue it upon the validity of the contracts, 
may be dismissed from consideration. 

In this connection 1 beg to cite Sections 2537 and 2538, General Code, without 
quoting them, because upon examination they will be found to be inconsistent 
with the idea of Section 5660. 

The only question remaining to be considered is the effect of the contract 
extending beyond the term of office of the infirmary directors. This question is 
rendered interesting, but not materially different by the fact that the board of in
firmary directors, as such, will be abolished on January 1, 1913, and thereafter the 
county commissioners will by \·irtue of the act fou!Hl in 102 0. L., 433, succeed to 
the powers and duties 0i the infirmary directors. 

As to the township physician, it seems to me that Section 2546 itself con
tains a sufficient answer to the question which you suggest. 1 nasmuch as this section 
provides that a contract for township medical services shall be entered into after 
competitive bidding and that the directors (hereafter the commissioners) may 
discharge such physicians for proper cause, I am of the opinion that there is no 

. principle of law upon which it can be held that the infirmary directors may not 
contract for services beyond their terms of office. The express limitation that 
the contract shall not extend beyond one year excludes all other limitations and 
the resen·ation of the power to discharge which would vest in the succes~ors of 
the directors, making the contract, as well as in those directors themselves, safe
guards the exercise of this power against any of the abuses which arc sometimes 
said ta flow from permitting a contract to he made so as to extend beyond the 
term of office of the contracting officer. 

In Commissioners YS. ]{anck, G Circuit Decision, 133, it is held that a "con-
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tract for the employment of a janitor, made by a board of county commissioners. 
for a period of time extending beyond the time when a change is certain to 
occur in the personnel of the board is against public policy and void unless made 
in good faith in the interest of the public and for a time reasonable under the 
circumstances." 

This decision is a very well considered one and many authorities are cited, 
but at least insofar as the employment of township physicians is concerned, it 
has no application. The Legislature itself has determined what is a "reasonable 
time" for the employment of such physicians and has safe-guarded the interests 
of the public by vesting in the controlling board the power of discharge. 

The ·case of the infirmary physician, however, is somewhat different. As 
already remarked the intirmary directors employ this physician under their broad 
and general power to "make all contracts and purchases necessary for the 
county infirmary." There is no specific authority here to enter into a periodical 
contract with any physician. The infirmary directors have discretion as to whether 
or not they will employ such physician; they may prefer to call in physicians upon 
cases requiring medical attendance as they occur and to pay such physicians their 
regular fees for such services. On the other hand, they clearly have power to 
enter into such periodical contracts and in the exercise of good business policy 
ought certainly to do w. 

It cannot be held, under the case above cited, that all contracts extending 
beyond the term of office of the contracting board, in the absence of specific 
authority, are void or even voidable. It is only such contracts as cannot be shown 
to have been made under circumstances showing that the public good required 
them to be made for such period of time as are against public policy. In the 
specific case there might be some reason requiring an annual contract. For ex
ample, it might be shown· to be impossible or impracticable for the directors to 
secure the services of physicians on the contractual basis for a period of time less 
than a year. Under those circumstances a year might not be an unreasonable time 
and the extension beyond the term of office might be shown to be reasonably 
"necessary for the county infirmary" within the meaning of Section 2522 and 
reasonably "required by the public good" within the doctrine of Commissioners 
vs. Ranck, supra. 

It is clear, however,' that the ca>e cited does establish the proposition that 
prima facie a contract of this sort, extending beyond the term of office of the con
tracting board is, in the absence of special proYisions like those in Section 2546, 
not perfectly valid. 

The further question is then presented as to whether such contracts are void 
ab i11itio or simply voidable. The facts presented in Commissioners vs. Ranck, 
supra, were such as to make an answer to this question somewhat difficult. It 
appears from the report of this case that after the unauthorized contract was en
tered into the board of commissioners .rescinded it and employed another person 
as janitor; whereupon the plaintiff sued for services during the first month of the 
employment of his successor. The same conclusion would have been reached by 
the court if it had held the contract merely voidable as would be reached by holding 
it void. There is a fundamental difference, however, between the two case~. In 
the case of the contract being void ab i11itio no right of action lies for recovery 
thereon by either party. If the contract is simply voidable, however, the party per
forming the services thereunder prior to its avoidance by the adversary party is en
titled to compensation therefor. 

The cases cited in Commissioners vs. Ranck seem to hold that such con- 1 

tracts being against public policy are entirely void. In other words, these cases are 
not decided upon the ground that the interests injured are those of the successors 
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in office of the employing authority, but those of the public generally. See Com
missioners vs. Taylor, 123 Ind., 148; Craft vs. ::\IcConnoughy, i9 Ill, 436; People 
ex rei vs. Chicago, etc., Co., 22 X. E. i98, and other cases cited in the opinion of 
Commissioners YS. Ranck. 

I am, therefore, of the opinion that a contract by a board of infirmary directors 
with a physician for services to be rendered to the inmates of the infirmary during 
the year, which year extends beyond the term of office of the infirmary directors 
is, unless circumstances exist making the period of time reasonable, and the ex
tetHion beyond the term of the directors promotive of the public interest, to be 
regarded as entirely void. \Vhether or not these facts exist must he determined 
in each particular instance. The county auditor in the exercise of the powers and 
duties vested in him by law may satisfy himself upon this point, and if in his 
judgment the public interests are not to be subserved by the unusual contract 
may refuse to issue warrants under any such contract. 

As to whether or not appropriations may be made is a question with which 
the auditor has nothing whatever to do. Inasmuch as the infirmary directors arc, 
under the present law, themselves levying authorities, it is their duty to appro
priate funds under their control and not that of the county commissioners. If the 
directors see fit to appropriate money for this purpose they cannot be restrained 
from so doing as the money so appropriated might be expended under another 
contract lawfully made. 

629. 

Yours \·ery truly, 
TnwTHY S. HoG.\N 

Attorney Geueral. 

''FINES AND PE:\ALTIES" DOES XOT IXCLUDE COSTS-FD.JES JX 
HUl\'IAXE CASES ::\fAY XOT BE PAID TO LAW LIBRARIES. 

The <tords "fines and penalties" as employed in Section 3056, Ge11eral Code, 
pro·uidi11g for tlzc payment of s11ch to law library associations, can11ot be co1zstr1tcd 
to i11clude "costs." 

Section 129i1, General Code, providing for the disposition of fines assessed 
in humane cases must be co11strued as p11 exception to Section 3056, General Code, 
a11d fines assessed in such cases ca111zot be paid to the Law Library Associati011. 

September 13, 1912. 

Bureau of l11spectiou a11d Supen•isiou of Public Offices, Departme11t of Auditor 
of State, Columbus, Ohiu. 

GENTLOfEN :-I acknowledge receipt of your communication of August 24, 
1912, which is as follows: 

"Some question has arisen in Hamilton County in regard to the 
·payment of fines by the police court to the law library of that county. 

"Please give us your opinion in answer to the following questions: 
"1. Can the words 'Fines and Penalties' contained in Section 3056 

be construed to cover costs? 
"2. Section 129i1 provides for the disposition of fines in humane 

cases. Shall the fines in such cases be included in determining the 
amount to be paid to the law library association?" 

Answering your first interrogatory, I am of the opinion that the expression 
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"fines mzd penalties" cannot be construed to cover or include the word "·costs." 
The legal and dictionary definitions of these three words are not the same; and 
when the statute referred to by you says, "fines and penalties," it must be stricti~ 
construed and limited to the accepted meaning thereof. 

If the Legislature intended to include "costs" it should have said so. The 
common meaning of these words is as follows: 

"A fine is the exaction of a money payment as a punishment for an 
offense or dereliction of any kind-as a fine for assault." 

"A" penalty is money recoverable by virtue of a penal statute." Some
times called a forfeiture. 

''Costs are the sums fixed by Ia w or allowed by the court for charges 
in a suit." 

Costs are based upon the services of the officers and witnesses; and are a 
separate and distinct item in the final judgment of the magistrate. 

That these three items are entirely distinct is shown in Section 4599 of the 
General Code, where the clerk of the police court is required to make a report 
of all fines, penalties, fees, and costs, to the city auditor in city cases; and a like 
report to the county auditor in state cases. This is a requirement of the clerk 
of the very court referred to in your letter, and it shows that costs are a separate 
item to be accounted for by the clerk as such, and cannot be included in any other 
name or term. 

Your second question is determined by a comparison of Sections 3056 and 
12971 of the General Code. 

There is at first sight an apparent conflict between these provisions; but it 
must be remembered that statutes on the same subject must be read and con
strued together, and the intention of the Legislature determined therefrom. 

Section 3056 is the older statute, having been enacted on the 2lth of April, 
1872 (69 0. L., 165). It has been amended three times since, but retains its 
original substantial form as to these fines and penalties. At that time there was 
no law for the incorporation of societies for the prevention of cruelty to animals. 
On :\I arch 29, 1875, the law was passed for that purpose (720 L., 129). This 
opened up a new field for a new kind of prosecutions, never contemplated in 
Section 3056 G. C., as originally passed. Something had to be done to keep up 
this society, which was doing a new work in Ohio. So the Legislature, on April 
11, 1876, (730 L., 219), passed the law which is carried into Section 12971, through 
various amendments. X ow, the effect of Section 12971 is to t~ke out of the pro
visions of Section 3056 all cases instituted by a humane society, and leave the 
other cases "prosecuted in the name of the state," still subject to the proYisions 
of Section 3056. 

The Legislature, no doubt, had before it the older statute when it passed 
the one relating to cases prosecuted by the humane society; and intended that the 
first law should be modified to that extent. The last section cited by you does that 
very thing, and by implication the first law, Section 3056, is modified or repealed 
to that extent. 

There is nothing inconsistent with such a conclusion, when both statutes and 
their history, and objects, are considered. 

Therefore, it is my opinion that such fines as are mentioned in Section 12971 
are not to be "included in determining the amount to be paid to the law library 
association." 

V cry truly yours, 
TnroTHY S. HoGAN, 

Attorney General. 
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643. 

BOARDS OF EDlJCA TIOX-COXTRACT BY TO\\':\ SHIP BO.\RD FOR 
TUITIOX OF BOXWELL PC'PILS EXE:\lPTS BOARDS, H.\ VIXG XO 
HIGH SCHOOLS, FRO.:-.I PAY.:-.IEXT OF TCITIOX OF PCPILS OXLY 
WITHIX THREE .:-.IlLES OF SCHOOL SO PROVIDED-BOARDS 
.:-.rAIXTAIXIXG HIGH SCHOOL GOVERXED BY SECTIOX 7748 GEX
ERAL CODE. 

TVhere a to~i.mship board of education having no high school, enters into 
a contract for the payment of tuitio1z for the schooling of its Boxwell graduates 
with a village district high school Kithin the township, Boxwell pupils resident 
in the towrzship district, livirzg more than three miles from the lzigh school pro'i:ided 
by the board may attend any other high school in the state in accordance with 7744 
General Code and their tuition must be paid by the township bortrd as provided hy 
Section 7747, General Code. 

The language of Section 7748, General Code, providing for the paymwt of 
tuition of pupils living more than four miles from the school provided by a board 
of education or for transportation of such pupils in lieu of :such payment, is gerz
eral in its application, and since high schools havilzg no boards of education ar£1 
provided for by Sections 7747 and 7750, said language in 7748 is restricted in its 
application, to boards of education maintaining high schools of their ow1z. 

September 23, 1912. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GEXTLEMEX :-Under date of September 17, 1912, you submit for my opinion 
the following: 

"Scipio Township School District. rloes not mantain a high school. 
The board of education of this district has an agreement with the board 
of education of Republic Village to furnish schooling for Boxwell grad
uates of Scipio Township School District. Republic Village is situated in 
Scipio Township. I. H., a Boxwell graduate of Scipio Township School 
District, residing more than three miles, to-wit, three and one-half miles 
from the above mentioned Republic village, attends the high school at 
Tiffin. Tiffin is in Clinton township, and adjoins Scipio township. 

"Can a bill presented by the Tiffin Board of Education to the 
Scipio Township Board of Education for the tuition of the said I. H. be 
legally paid from the funds of Scipio Township School, assuming that 
the legal notice was given and that the schools of both Republic \'illage 
and Tiffin are of the kind prescribed in the ;tatutes providing for the 
education of Boxwell graduates?" 

Section 7744 of the General Code provides with respect to the Boxwell 
graduates' diplomas, that 

"* * * Such diploma shall entitle its holder to enter any high school 
in the state." 

Sections 7i47 and 7750 provide as follows: 
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Section 7747. 

"The tuition of pupils holding diplomas and residing in township· or 
special districts, in which no high school is maintained, shall be paid by 
the board of education of the school district in which they have legal 
school residence, such tuition to be computed by the month. An attendance 
any part of the month shall create a liability for the entire month; but 
a board of education maintaining a high school shall not charge more 
tuition than it charges for other non-resident pupils." 

Section 7750. 

"A board of education not ha\"ing a high school may enter an 
agreement with one or more boards of education maintaining such school 
for the scho~oling of all its high school pupils. ·when such agreement 
is made the board making it shall be exempt from the payment of tui
tion at other high schools of pupils living within three miles of' the school 
designated in the agreement, if the school or schools selected by the board 
are located in the same civil township, as that of the board making it, 
or some adjoining township. In case no such agreement is entered into 
the school to be attended can be selected by the pupil holding a diploma, 
if due notice in writing is given to the clerk of the board of education 
of the name of the school to be attended and the date ·the attendance is 
to begin, such notice to be filed not less than five days previous to the be
ginning of attendance." 

Under Section 7747, township or special school districts in which no high 
school is maintained are required to pay a tuition of pupils attending high schools 
in other districts. 

Section 7750 provides that any board of education having no high school. 
may, by entering into contract for the schooling of its high school pupils with 
one or more boards of education of the same or adjoining township, exempt it
self from paying the tuition required by Section 7747 of the General Code, except 
as to pupils who live more than three miles from the school designated in the 
contract. 

Inasmuch as in the case you present the pupil lives more than three miles 
from the school designated in the agreement, said Scipio township board is not 
exe~npted by Section 7750 of the General Code from paying a tuition of said pupil 
as required by Section 7747, supra. I am informed that the difficulty which prompts 
your inquiry arises by reason of the language of Section 7748 of the General 
Code, which is italicized in this section as it is herewith quoted: 

"A board of education pro,·iding a third grade high school as de
fined by law shall be required to pay the tuition of graduates from such 
school residing in the district at any first grade high school for two years, 
or at a second grade high school for one year and a first grade high 
school for one year. Such a board providing a second grade high school 
as defined by law shall pay the tuition of graduates residing in the district 
at any first grade high school for one year; except that, a board main
taining a second or third grade high school is not required to pay such 
tuition when a levy of twelve mills permitted by law for such district 
has been reached and all the funds so raised are necessary for the sup
port of the schools of such district. X o board of education is required 
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to pay the tuition of any pupil for more than four school years; except 
that it must pay the tuition of all successful applicants, who have com
plied with the further provisious hereof, residiug more tlzan four miles 
by the most direct route of public travel, from the high school pr0'1!ided 
by the board, when such applicallfs attend a uearer high school, or in 
lieu of paying such tuition the board of education maintaiuing a high 
school may pay for the transportation of the pupils living more than four 
miles from the said high school, maintained by the said board of educa
tion to said high school. Where more than one high school is main
tained, by agreement of the board and parent or guardian, pupils may at
tend either and their transportation shall be so paid. A pupil living in a 
village or city district who has completed the elementary school course and 
whose legal residence has been transferred to a town~hip or special 
district in this state before he begins or completes a high o;chool course. 
slu .. ll be entitled to all the rights and privileges of a Boxweii-Pattcrson 
graduate." 
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The language italicized cannot, in my opinion, under any mode of construction, 
be held to exempt Scipio township board from the payment of tuition of the 
pupils living .more than three miles from the Republic school provided by its 
contract. 

This language is of a general nature with respect to which the provisions 
of Section 7750, General Code, with reference to hoards of education, having no 
high school, must be regarded as a modification. In brief, the Legislature having 
provided in Section 7750, General Code, for the payment of the tuition of pupils 
living more than three miles from a high school, provided by a board of education 
having no high school, the requirement of Section 7748, General Code, that the 
tuition of pupils living more than four miles from a school provided by a board 
of education, must be paid by such board, must be confined to boards of educa
tion other than thos_!! not having a high school. 

I am therefore .of the opinion that this language applies only to such boards 
as maintain a high school of their own. 

To summarize, therefore, the right of a Boxwell graduate to attend any high 
school is fixed by Section 7744 of the General Code. The liabilitv for tuition for 
such pupil of the school district having no high school is fixed. by Section 7747 
of the General Code. Scipio township board is not exempt from such liability for 
pupils living more than three miles from the Republic school, by virtue of contracts 
made under authority of Section 7750 of the General Code. And lastly the above 
quoted italicized language of Section 7748 of the General Code cannot operate to 
dispense with the liability resting upon a board making such contracts to pay the 
tuition of pupils livi~1g more than three miles from a school contracted for. 

I am, therefore, of the opinion that said Scipio township school district is 
liable to the board of education of Tiffin for the tuition of said "1. H." and that 
tuition may be paid from the funds of the Scipio township school district as pro
vided by Section 7751 of the General Code. 

Very truly yours, 
TIMOTHY S. HoGAN, 

A ttoruey General. 
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ROADS AXD HIGH\\' A YS-PROSECUTIXG .-\TTORXEY LEGAL AD
VISER OF OXE ::\IILE ASSESS.\IEXT PIKE CO::\DIISSIOXERS
FIXDIXG OF BUREAU FOR EXTRA CO::\IPEXSATIOX FOR SERV
ICES, JUSTIFIED. 

The road commissioners under the one mile assessment pike law are appoiuted 
by the county commissioners, are ¥equired to file their maps, profiles aud reports 
with the latter, camzot ln·y a special tax but must act through the commissio11ers, 
must tur11 O'i'er their completed work to the commissioners and are clearly made 
the agents of the commissioner for the accomplishment of county work. 

u'11der 2917, therefore, General Code, the prosecuti11g attomey is made the 
legal adz•iser of the Pike Commissioners and must serve them without com .. 
peusatio11. 

A finding of the Bureau of hzspection and Supervision of Public Offices is, 
therefore, justified for the amouut of a11y extra compensation paid to a prosecut
illg attoruey for services 1·e1zdered tlze pike commissio11ers. 

October 9, 1912. 

Bureau of Iuspection and Supervision of Public Offices, Columbus, Ohio. 

GE.'\TLH!EN :-Your favor of August 6, 1912, is received, in which you state: 

"Under the opinion of your predecessor elated September 20, 1910, 
published in the annual report of that year, page 435, a state examiner 
of this department returned a finding against l\Ir. John H. Clark for 
payments made to him by the one mile assessment pike commissioners 
for legal services while he was prosecuting attorney. ::\Ir. Clark does 
not agree with the ruling, and we respectfully request you to consider the 
~ame and gi\·e us your own opinion in the matter." 

The question answered in the opinion referred to was as follows: 

"::\lay a prosecuting attorney be employed by the J..oard of pike 
commissioners, organized under the one mile assessment pike law, and 
be legally paid for his services out of the funds of the pike district in 
addition to his salary as prosecuting attorney." 

Section 2917, General Code, provides: 

"The prosecuting attorney shall be the legal adviser of the county 
commissioners and all other county officers and county boards and any 
of them may require of him written opinions or instructions in matters 
'connected with their official duties. He shall prosecute and defend all 
suits and actions which any such officer or board may direct or to 
which it is a party, and no county officer may employ other counsel or 
attorney at the expense of the county except as provided in section 
twenty-four hundred and tweh·e. He shall be the legal adviser for all 
township officers, and no such officer may employ other counsel or at
torney except on the order of the township trustees duly entered upon 
their journal, in which the compensation to be paid for such legal sen·
ices shall be fixed. Such compensation shall be paid from the township 
fund." 
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Section 2412, General Code, referred to in the abo,·e section pru\·iUes: 

'"If it deems it for the best interests of the county, upon the 
written request of the prosecuting attorney, the board of county com
missioners may employ legal counsel to assist the prosecuting attorney 
in the prosecution or defense of any suit or action brought by or against 
the county commissioners or other officers and boards, in their official 
capacity." 
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By virtue of Section 2917, General Code, the prosecuting attorney is made the 
legal adviser of all county officers and boards, and also of all township officers. 

Section 4761, General Code, prescribes what official shall be the legal adviser 
of boards of education. The statutes specitlcally provide who shall be the legal ad
viser of a city, and specitlcally authorize the employment of legal counsel for ;. 
village. There is no specit1c provision of statute as to who shall be the legal ad
viser of road commissioners, neither are said commissioners specitlcally authorized 
to employ legal counsel. 

The construction and repair of roads outside of municipalities, Lbually de
volve upon the county commissioners, or upon the township trustees. Such 
work is considered part of the work of the county or of the township. 

Sections 7232, et seq. General Code, cover the one mile assessment pikes. 
There is no specific provision therein as to a legal adviser, or specific power lo 
employ counsel. 

The board of road commissioners under the one mile assessment pike law, 
arc constituted by a body corporate and are authorized to sue and can be sued. 

Section 7265, General Code, provides: 

'"The road commissioners and their successors shall be a body corp
orate, under such name as the commissioners of the county may 
designate, for the purpose of carrying into effect the provisions of this 
chapter. They shall prosecute for all obstructions to the road, or for in
juries clone thereto, or to bricl"cs thereon. The amount recover.,(! in 
each ca5ie shall be the amount of damages actually found by the court or 
jury, and the interest thereon." 

Section -726(i, General Code, provides : 

"In all ca,es the road commissioners may sue, either before a 
justice of the peace, or in the court of. common pleas of the county, 
as in other cases, and the amount collected in each case shall be used for 
the benefit of the road, and be paid over to the road commissioners." 

The roads under this act arc established upon petition to the count)· com
missioners. The county commissioners arc then authorized to appoint the pike 
commissioners. Said pike commissioners are required to make settlement with the 
county commissioners. 

Section 7234, General Code, rrovides: 

"Thereupon the county commissioners shall appoint three judicious 
freeholders of the county resident within the bounds of said road, to he 
commissioners of such free turnpike road, who, by the name fixed by 
the county commissioners, shall be a body corporate, for the purpose of 
laying out and estahlishing a free turnpike road between the points with
in the county named in the petition. The county commissioners shall ap-
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point such persons to be commtsswners of such free turnpike road as 
have been recommended by petition of a majority of the landowners, if 
such recommendation is so made." 

Section 7262, General Code, provides : 

"The road commissioners, annually, on the first :;\Ionday in Decem
ber, shall make a full settlement with the county commissioners of the 
several counties in or through which their respective roads are located, 
and file them with a statement of all their receipts and expenditures 
within the county, and deposit a copy thereof in the auditor's office of 
the county." 

_Section 7263, General Code, provides: 

"If such road commissioners fail to make settlement as provided 
by the next preceding section, the county commissioners, at the next term 
of the court of common pleas of the county shall cause an action to be 
instituted against them, in the corporate name of the road, to enforce 
such settlement." 

Section 7264, General Code, provides: 

· "Such action shall be conducted by the prosecuting attorney of the 
county, and such delinquent road commissioners shall be prima facie liable 
for the full amount of taxes and money which were applicable to the 
construction of the road as they appear upon the tax duplicate of the 
county. In all cases judgment shall be rendered against them for 
costs of the suit." 

The above section specifically provides that the prosecuting attorney 
shall conduct the suit for settlement on behalf of the county commissioners. 
It would not be conducive to good results to permit the prosecuting attorney to 
act for the pike commissioners and to receive extra compensation therefor, when 
he might be required to enter suit on behalf of the county commissioners, against 
his former clients. Situations occur wherein the prosecuting attorney could not 
represent a county official, as where county officials are plaintiff and defendants. 
In such case the prosecuting attorney must choose which he will represent. Section 
7264, supra, in effect chooses for him and requires him to represent the county 
commissioners. 

In order .to determine the status of the road commissioners under the one 
mile assessment pike law, in connection with the county commissioners, it will be 
necessary to examii1e the entire act. Several of the sections will now be quoted. 

Section 7237, General Code, provides: 

"The road commissioners, so appointed by the board of county 
commissioners, and who qualify as hereinafter provided, within a rea
sonable time, shall proceed to lay out and establish such free turnpike 
road within the points named in the petition. As soon thereafter as can 
be done they shall return to the board of county commissioners a map 
and profile of the road, including upon the map, as near as can be done, 
the names of the land owners, whose property is liable to be taxed for 
its construction, as hereinafter provided, with a statement of the probable 
cost of building and completing it." 



_\SXL\L REPORT OF THE .\TTORXE¥ GEXER.\L 

Section 7238, General Code, provides: 

''The board oi county commissioners shall forthwith thereafter 
transmit to the auditor of the county the map, profile and statement as 
returned to them by the road commissioners, and, at the same time, direct 
the auditor to levy t'lpon the grand duplicate of the county, for the pur
pose of constructing, improving, and repairing such road, the amount 
of the tax, and for the number of years petitioned for. The auditor shall 
enter the Je,·y upon the duplicate for collection, on all the lands and tax
able property within the bounds of the road, as laid out and established 
in like manner and subject to like penalties and forfeitures as other 
taxes are entered thereon. Xo such tax shall be levied for an amount or 
for a term of years greater than that set forth in the petition." 

Section i239, General Code, provides: 

;;If it is ascertained by the board of county comnnsswners, by the 
report of the road commissioners appointed by them, or otherwise, 
that the property upon the tax duplicate for thl! purpose of raising a fund 
for the construction of a free turnpike or road, under the provisions of 
this chapter, will not be sufficient during the time for which extra taxes 
may be levied and collected to build and cohstruct a good road or the kind 
of road provided for, and if no bonds have been issued that remain un
paid or if there are no unpaid certificates outstanding for the work and 
labor done on said road or proposed road, the board shall order that work 
on the road or proposed road shall not he clone, and shall at once notify 
the road commissioners thereof." 

Section 7240, General Code, provides: 

"The county commissioners shall order the county auditor not to 
levy further tax or any tax for said road or proposed road, and all extra 
taxes heretofore levied for the road or proposed road and not paid shall 
not be treated as delinquent taxes but, by like order, be cancelled off the 
tax duplicate against the lands and personal property on which they 
were levied.'' 

Section 7241, General Code, provides: 

''The road or proposed road shall not be built until the county 
commissioners are satisfied that the extra taxes to be levied will build 
a good and sufficient turnpike road as contemplated by the provisions 
of this chapter." 
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Before the road commissioners can proceed with the construction of the 
proposed road they must make a map and profile of the same, with a statement 
of the probable cost of construction and the names of the landowners whose 
property is liable to be taxed, and must file the same with the county commis
sioners. The county commissioners are thereupon required to transmit the same 
to the county auditor and direct such auditor to levy the tax. By virtue of 
Sections 7239 and 7 240, General Code, the county commissioners are authorized 
to stop the construction of the road if they ascertain that the special taxes to be 
levied will not be sufficient to construct a good road. By virtue of Section 7241 
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the proposed road is not to be built until the county commissioners are satisfied 
that the extra taxes to be levied will be sufficient to construct a good road as con
templated by the act. 

Section 7245, General Code, provides: 

"The road commissioners shall severally execute a bond payable to 
the state, for the use of the county in which the road is located, with 
good and sufficient sureties, to be approved by the board of commissioners 
of the county, and in such sum as such board thinks proper, conditioned 
for the faithful performance of their duties as such road commissioners. 
They shall each take an oath faithfully and honestly to discharge their 
duties, before they shall be authorized to do or perform any matter 
or thing under this chapter." 

The bond to be gi,·en by each road commissioner is to be made payable to 
the state, but is for the use of the county. 

Section 7257, General Code, provides: 

"So much of the taxes annually levied for road purposes by the 
trustees of townships which are collected within the bounds of such road, 
including the two days' labor authorized by law, shall be applied in the 
construction of the road under the direction of the road commissioners, 
and the payment of the principal and interest of bonds, if any have been 
issued therefor." 

Section 7260, General Code, provides: 

"So much of the taxes mentior:ed in section seventy-two hundred 
and fifty-seven, levied and collected on taxable property within the 
bounds of a road located under the provisions of this chapter, which 
is not discharged in labor, and which is paid into the county treasury, 
shall be paid by the treasurer, npon the warrant of the county auditor, 
to the road commissioners of such road to be expended by them in con
structing it, and to the payment of the principal and interest of bonds, 
if any have been issued therefor, this section shall apply to such taxes 
as have been levied heretofore and have not been paid to township 
trustees." 

These sections show that the one mile assessment pike is to receive the 
benefit of the road tax in conjunction with other roads, township and county. 

Section 7267, General Code, provides: 

"\Vhen the road commissioners deem they have their road com
pleted in a good substantial manner, the bridge and culverts thereon hav
ing been built, and the road graded and macadamized, or paved, they 
may make application to the board of county commissioners to receive 
it. The county commissioners, within a reasonable time after the filing 
of such application, shall proceed upon actual view to examine the road. 
Upon such examination, if it is their opinion that the road is in suitable 
condition to be received as completed, they may receive it, and the road 
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may be kept in repair as provided in chapter ele,·en of this title. The 
provisions of this section and section 7276 shall apply to all pending 
proceedings for the establishment of one mile assessment pikes." 

Section 7268, General Code, provides: 

"\\"hen a road, as provided for under this chapter has been com
pleted and received by the county commissioners, they shall enter such 
finding upon their journal, and the county auditor shall certify it to the 
trustees of the several townships through which a part or all of the road 
runs. \\"hen the road is paid for, and its bonds and coupons, if bonds 
have been issued thereon, have been redeemed, the road commissioners, 
by order of the county commissioners, shall cease to be a body corporate." 
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\\"hen the road is completed it may be turned over to and received by the 
county commissioners. It is then to be repaired in the manner provided for other 
roads under chapter eleven of title four of the statutes. It is pro,·ided also that 
when. the road is paid for and the bonds redeemed the road commissioners cease 
to be a body corporate . 

.'\ttention has been called to the provisions of Sections 7270 and 7308, General 
Code. 

Section 7270. General Code, provides: 

"The expenses of sun·cying and locating the road shall be paid out 
of the county treasury, and the other expenses incident to the construction 
of the road shall be paid out of the funds appropriated by this chapter 
to the construction thereof. The sum paid the surveyor and ·his assistants 
shall not exceed the customary wages per day for each day they arc 
actually employed in locating and surveying the road." 

This section shows that a certain part of the expense shail be paid from 
the county treasury, this tending to show that the construction of such road 
is part of the work of the county. 

Section 7308, General Code, provides: 

"\\'hen the commissioners of a free turnpike road have completed 
it, they shall forthwith make a final report to the county commissioners 
of the total expenditures on the road and deposit their books and papers 
with the county commissioners. Upon the acceptance of said road by 
the county commissioners, as provided in this chapter, and the approval 
of the final report, the road shall be kept open and in repair, as pro
vided in chapter eleven of this title. :\foney remaining in the hands 
of the free turnpike commissioners upon the acceptance of the road by 
the county commissioners shall be paid into the county treasury and 
paid out in conformity to law. \Vhenever any free turnpike road, con
structed in accordance with the provisions of this chapter, shall have 
been fully paid for, and the bonds and coupons, if bonds have been is
sued thereon, shall have been redeemed, and the pike commissioners of 
such road shall have ceased to exist, any money remaining in the treas
ury of the· county in which such road was or shall be constructed, 
and which was derived from taxation or the sale of bonds to construct 
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such road, shall upon the order of the county commissioners, be paid 
over, upon the warrant of the county auditor in such amounts and at 
such intervals as they deem proper, to the pike superintendent, or super
intendents as the case may be, to be by such superintendent or superin
tendents used, under the provisions of chapter eight, title IV, part II, in 
making repairs of such road, for the construction of which such remain
ing money was raised. And this provision shall apply in all cases where 
there is now a balance remaining in the county treasury, as well as to all 
such cases as may arise in the future." 

This section only follows the general tendency of all the other provisiOns 
of the act, that is, that the construction of the one mile assessment free turnpike 
is county work. 

Instead of the county commissioners constructing such pikes under their 
personal supervision, they are authorized, upon petition to them, to appoint three 
road commissioners, who are to have direct supervision of the construction of 
such road. The road commissioners are made a body corporate, but the district 
upon which the special tax is levied, is not made into a political subdivision, nor 
into a special road district. 

The road commissioners dq not levy the special tax. This is done by the 
county commissioners. The county commissioners may also stop the construction 
of the road if they find that the fund to be raised is not sufficient to construct a 
proper road. 

The road commissioners are required to make settlement annually with the 
county commissioners, and when the road is completed they must forthwith make 
a final report to the county commissioners and deposit their books and papers 
with the county commissioners. 

After the road is turned over to and received by the county commissioners, 
the duty of the road commissioners as to the road itself ceases, and when the 
road is paid for, and bonds and coupons are redeemed, the road commissioners 
cease to be a body corporate by order of the county commissioners, as shown by 
Section 7268, General Code, supra. 

One of the purpose; of appointing road commissioners is to have the pike 
built under their direct supervision, rather than under the county commissioners. 
The road commissioners are not independent of the county commissioners, but 
are dependent upon them in a great measure. The road commissioners are en
gaged in a work which rightly belongs to the county, the construction of a road. 
They do not continue as a body corporate indefinitely. Upon the happening of 
the conditions set forth in Section 7268, General Code, they cease to exist. The 
road itself is, however, continued. 

The road commissioners are in fact the agents of the county comnusswners 
in the construction of the one mile assessment pike. They are appointed by the 
county commissioners and are required to file their maps, profiles and reports 
with the county commissioners. They cannot levy the special tax but must act 
through the county commissioners. They are the agents of the county commission
ers in this work. 

It is my opinion, therefore, that the provisions of Sections 2917, General 
Code, will cover the board of pike commissioners under the one mile assessment 
pike law, and that the prosecuting attorney shall be the legal advisor of such 
board without extra compensation. 

Respectfully, 
TrMOTHY S. HoGAN, 

A itonzey,• Ge11eral. 
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DITCHES, COUXTY-LOWER LAXD 0\VXER iiiAY PETITION FOR 
DITCH EXTEXDIXG HIGHER UP THA~ 0\VX LAXD-COUXTY 
C01D.IISSIOXERS iiiAY EXTEXD DITCH HIGHER THAN PETITIOX 
CALLS FOR-ASSESS~IEXT OF UPPER LAND OWXER ACCORD
IXG TO BEXEFIT. 

Under Sections 6440 a1td 6443, General Code, a land owner may petition for 
the construction and tiling of a count}' ditch which extends higher up the 
water course than his own land extends. 

Under 6443, General Code, the county commissioners may upon their own 
initiative e.rte11d a ditch higher up the water course than the land of the pe
titioner e.rte11ds, even though the petition only provides for a ditch upon the land 
of the petitioner where such extension is necessary for the better accomplishment 
of the improvement and will be necessary or conducive to the public health, con
venience or welfare of the neighborhood. 

Assessments must be made according to be1ujits and if the upper land owner 
derives no benefit from the improvement, he cannot be assessed for the same. 
He may be assessed, however, when by reason of artificial interference with 
natural conditions, he has made the construction of the ditch necessary for the 
good of the lo<c•cr la11d owners or the neighborhood. 

October 4, 1912. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GENTLE~! EN :-Under date of September 19 you requested my opinion with 
reference to a set of facts, included in a letter submitted to you by the County 
Commissioners of Crawford County, which communication read in part as follows: 

"Can M.r. A, a land owner, petition for the construction and tiling 
of a county ditch higher up the water course than his own land extends? 
If not, can the county commissioners when they view the ditch improve
ment extend the ditch and the tiling of the same further up the water 
course than what the petition calls for, under section 6443, G. C., when 
they think that the object of the improvement will be better accomplished 
thereby? 

'"We have in this county this situation: Mr. A. owns a farm 
through which there is a natural water course and he wants a county 
ditch constructed and tiled through the same. The county commission
ers think that the improvement ought to extend further up the water 
course than what 11r. A's land goes. It will not make a satisfactory job 
to have the ditch constructed and tiled only up as far as A's land ex
tends. The object of the improvement would be better accomplished by 
extending the ditch and tiling about one mile further up the water 
course than what A's land extends, but the land owners on that mile 
of territory do not care for the improvement. Now, if Mr. A. petitions 
for the construction and tiling of a county ditch on that water course, 

have the commissioners the right to grant and extend the improvement 
higher up the water course than what Mr. A's land goes and assess 
the land owners on that extension for said improvement without the 
consent of them or any of them?" 
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Inasmuch as the statutes seem to employ the term "natural water 
course "when speaking of living streams, whilst the term "water course" is used 
in accordance with Section 6442 as synonymous with the term "drain," the 
assumption is undoubtedly justified that the commissioners intended in above 
letter, to refer to a water course or natural drain and that the term "natural 
water course" in the letter should be "water course." 

The question included in this letter may be resolved into the three following 
questions, based upon the situation therein presented: 

"1. ~Jay the land owner petition for the construction and tiling 
of a county ditch higher up the water course than his own Janel ex
tends? 

"2. May the county commissioners upon their own initiative ex
tend such ditch higher up the water course than the land of the pe
titioner extends, when the petition only provides for a ditch upon his 
own land? 

"3. In the event that either of these powers exists, may the owners 
upon whose land the ditch is constructed above the land of the petitioner, 
be assessed without their consent for the improvement made under the 
exercise of such powers?'' 

Sections 6443 .and 6447 provide as follows: 

"Section 6443. The board of county commissioners, at a regular 
or called session, when 11ecessary to drain any lots, lands, public or cor
porate road or railroad, and it will be co11ducive to public health, con
vellience or welfare, in the ma11ner provided in th(s chapter. may ca1tse 
to be located a11d constructed, straightened, wide11ed, altered, deepe11ed, 
boxed, or tiled, a ditch, drain or water course, or box or tile part there
of, or cause the channel of a river, creek or run, or part thereof, within 
such county, to be improved by straightening, widening, deepening, or 
changing it, or by removing from adjacent lands timber, brush, trees or 
other substance liable to obstruct it. The commissio11ers may change 
either terminus of a ditch before its final location, if the object of the 
impron:ment will be better accomplished thereby." 

"Section 6446. Application for such improvement shall be made 
to the commissioners of the county, signed by one or more owners of 
lots or lands which will be drained or benefited thereby, or shall be 
made by the street commissioner or superintendent of the road district 
in which it is required to be done. The trustees of an original surveyed 
township owning land granted by congress for the support of common 
schools, or the infirmary directors of a county, may make such applica
tion and file the petition and bond pt·ovided for in this chapter." 

"Section 6447. A petition shall be filed with the county auditor 
setting forth the necessity and benefits of the improvement and describ
ing the beginning, route a11d termini thereof. It shall also contain the 
names of the persons and corporations, public or private, who, in the 
opinion of the petitioner or petitioners are in any way affected or bene
fited thereby. There shall be filed therewith a bond, subject to the 
approval of said auditor, payable to the state of Ohio. with at least two 
sufficient sureties, in not less than two hundred dollars, conditioned for 
the payment of all costs if the prayer of the petition is not granted or is 
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dismissed for any cause. If the name of a person or corporation, either 
public or private, in any way affected by the proposed improvement, 
is omitted from the petition, the county commissioners, upon disco,·er
ing that such omission has been made, shall supply such name, and cause 
notice to be served as herein provided." 
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\\'ith respect to the first question it will be observed that under Section 
6446, General Code, the petition need be presented by one or niore owners of 
lots or lands which will be drained or benefited by the improvement and that 
under Section 6447, General Code, said petition must contain the name of person 
or corporation, public or private, for whom the improvement contemplates bene
fit. Also under 6447 the petition must describe the beginning, route anrl 
termini of the improvement. 

I am of the opinion that under these statutes, the provision is clearly made 
for such a petition signed by a lower land owner as the first question contem
plates. The said question may therefore be answered affirmatively. 

In answer to question Ko. 2 the italicised portion of Section 6443, above 
quoted, proYides that in the manner provided in this chapter, the commissioners 
may cause to be located, constructed and tiled a ditch, drain or water course, 
when necessary or when it will be conducive to public health, convenience or 
welfare. Said section provides further that the commissioners n1ay change either 
terminus of a ditch before its final location, if the object of the improvement will 
be better accomplished thereby. 

Tn the case of ::\Iarsh vs. County Commissioners, 26 \Veekly Law Bulletin, 
page 4, Judge Rockel says : 

"It is contended that this notice is defective because the route 
therein described is not the same as that in the petition, and, therefore, 
does not give the "prayer" of the petition, as required by the statute 
above quoted. 

"The commissioners, in determining the location of the route, did 
not agree with the petitioner in the termini of the proposed ditch. 
Instead of commencing at a point in I\ ewton ::\Iarsh's land, about one 
hundred rods down the proposed ditch, at a point on the line of the lands 
of \Vm. E. Yeazell and Andrew Phalen, and instead of terminating the 
ditch at one hundred rods southeast of Andrew Phalen's and Jonathan 
::\Jarkly's lands, they concluded to run it about 600 feet further, to the 
Old Columbus road. 

"Under the broad language of Section 4448, and the liberal inter
pretation that is always applied to our ditch Jaws, there is no doubt in 
my mind but that the commissioners had ample authority to change 
"either terminus of the improvement" if they were of the opinion that 
the object of the impro\·ement will be better accomplished thereby." 

The second paragraph of the syllabus in the case of Railway Company vs. 
Commissioners, 63 Ohio State, page 32, reads as follows: 

"Under section 4448, of the revised statutes (now 6443 General 
Code), the commissioners may change either terminus of a ditch before 
its final location, when in their opinion the object of the improvement 
will be better accomplished thereby; and their official action making the 
change raised the presumption that there was legal cause therefor." 

In the case of Gease vs. Carlisle, 15 Ohio Decisi'Jns, nisi prius, p<!gc 435, 
at page 436, Judge Dilion says: 
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"There was an evident purpose in providing that the commisioners 
could change the termini of any ditch, drain or watercourse, and 
expressly omitting that power with reference to a river, creek or run, 
That purpose evidently is based upon two considerations; First, that a 
river, creek or natural run has its termini already fixed by nature and it 
would be absurd to say that the commissioners might change the termini 
thereof. A second consideration is that as 'to a ditch or other artificial 
body to be established, it may be apparent to the commissioners that the 
judgement of the petitioner is not at all conclusive as to the manner in 
in which the lands should be drained, and that upon a hearing the com
misioners might find that the purpose would be more fully accomplished 
by change of proposed termini. I am of the opinion, therefore, that 
commissioners have only power to change the termini of a ditch, a drain 
or artificial water course, and that as to any river, creek, run or natural 
water course they have no such power." 

The fourth paragraph in the case of Chesbrough, vs. Commissioners, 37 
Ohio State, 508, provides as follows: 

"It is the public health, convenience, or welfare of the community 
to be affected by the proposed ditch, and not that of the public at large, 
that is to be regarded in the construction of a ditch. Hence, if it appears 
that the proposed ditch will be conducive to the public health, conven
ience and welfare of the neighborhood' through which it will p~ss, the 
commissioners are authorized to construct the same." 

In view of these authorities, I am of the opinion, that the commtss10ners 
may extend the terminus of the proposed ditch on lands above those of the peti
ti011er, provided that they exercise a legitimate discretion in determining that said 
improvement will be accomplished thereby and will be necessary or conducive to 
the public health, convenience or welfare of the community or neighborhood. 

'With respect to question No. 3, Sections 6442 and 6452, General Code, pro
vides as follows : 

Section 6442 : 
"The word 'ditch' as used in this chapter shall include a drain or 

watercourse. The petition for such improvement shall include a side, 
lateral, spur or brench ditch, drain or watercourse necessary to secure 
the object of the improvement, whether it is mentioned therein or not; 
but no improvement shall be located unless a sufficient outlet is provided. 
The words 'according to the benefits' as used in this chapter in directing 
boards of county commissioners to assess lands for ditches, and in di
recting engineers to report assessments therefor, shall not authorize 
an assessment for benefits co11ferred upon lands by nature nor the 
right of easement of the owners of superincumbent lands to pass the 
water therefrom through natural water courses." 

Section 6452 : 
"The county commissioners may hear and determine at the same 

time and under the same petition, the necessity of locating a new ditch, 
or a ditch partly old and partly new, or of deepening, widening, straight
ening, or altering an old ditch, as the necessity of the case requires, 
and shall cause such entry to be made on their journal as in their judge
ment is required. Estimates by the surveyor, engineer, or commissioners, 
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shall be made as provided in this chapter, and no assessment shall be 
made on lands upon any principle other than that of benefits derived, 
and in proportion thereto, in deepellillg, widening, straightening, or alter
ing a ditch. No lands, lying below, shall be assessed for the benefit of 
lauds lyiug above. All assessments shall be made in proportion to the 
beuefits derived." 
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The case of Blue vs. Wentz, 54 Ohio State, page 24i, in the first paragraph of 
the syllabus thereof, provides as follows: 

"\Vhere the lands of an owner, by reason of their situation, are pro
vided with sufficient natural drainage, they are not liable for the costs 
and expense of the ditch necessary for the drainage of other lands, 
simply. for the reason that the surface water of his lands naturally drain 
therefrom to and upon the lands requiring artificial drainage." 

The third paragraph of the syllabus of the case of Pontifical College vs. 
Kleeli, 5 Nisi Prius, page 241, provides as follows: 

"Where an upper proprietor has drained his lands without exceed
ing legal rights, and no advantage results to him from a township ditch 
which he did not enjoy before it was constructed, he is not chargeable 
with any part of the assessment for the cost of such an improvement, 
and an injunction will lie against the collection of an assessment levied 
on his land." 

The syllabus 111 the case of :\Jason vs. Commissioners, 80 Ohio State; page 
151, is as follows: 

"A landowner may, in the reasonable use of his land, drain the 
surface water from it into its natural outlet, a watercourse, upon his 
own land, and thus increase the volume and accelerate the flow of water 
without incurring liability for damages to owners of lower lands; and 
his land is not subject to assessment for the cost of a ditch, or an im
provement, that will not benefit its drainage, but is constructed to prevent 
overflow from the watercourse or to benefit the drainage of servient 
lands." 

On the other hand the fifth paragraph of the case of Mason vs. County 
Commissioners, 10 Ohio Circuit Court, page 201, is as follows: 

"Where plaintiffs, by reason of artificial improvements on their 
lands above, helped to make it necessary for the protection of the lands 
below that improvements be made in a ditch or watercourse, they 
should contribute toward payment thereof." 

The intention and spirit of the above quoted statutes and decisions is clearly 
evident, to wit: all assessments shall b-e made in proportion to the benefits derived 
Question ~ o. 3, therefore, is a question of fact. 

If no benefit accrues to the upper land holders, by reason of the construction 
of the ditch and if they will be in no better position as far as the drainage of 
their land is concerned, than they are with the watercourse remaining in its 
natural state, they can be assessed nothing whatever for the cost, expense, or 
appropriations necessary to the improvements. If, however, by reason of artificial 
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interference they have caused overflow or other inconvenience to the lower land 
owners, they may be assessed for the construction of the ditch, insofar, as it is 
made necessary, by their artificial interference with the natural conditions. 

In direct answer to question Ko. 3, therefore, I am of the opinion that the 
upper land owners may be assessed for the improvement, if they derive any benefit 
therefrom and only to the extent that they are actually benefited. 

In conclusion, therefore, 
1. A land owner may petition for the construction and tiling of a county 

ditch higher up the watercourse than his own land extends. 
2. Under the conditions prescribed, the county commissioners may extend 

the ditch improvement further up the watercourse than where the petition calls 
for if it is necessary or conducive to the public good of the neighborhood. 

3. Assessments may be made upon the upper land owners Ill proportion to 
the benefits derived by them from the improvement. 

Very truly yours, 
TnroTHY S. HoGA?i", 

A ttomey Ge11eral. 

699. 

DEPUTY STATE SUPERVISORS OF ELECTIONS AND CLERKS-AD
DITIONAL COMPENSATION IN PRESENT Y~AR BASED UPO:N" 
PRECINCT IN ALLIA:\CE WHICH RECENTLY BECAlVIE REGIS
TRATION CITY-BOARD CAK HAVE OFFICE IX BUT 0::-JE CITY
TRAVELING EXPEXSES OF BOARD AXD OF CLERK 

Onder Section 4942, General Code, deputy state supervisors of election and 
the clerk of the board are allowed additional compensation at a fixed 1·ate for each 
election Precilzct in a registration city. This section applies to each city in the 
county <trherein registration is held. 

In Stark County, registration has been held in the cities of Canton and 
Massillon and tltis :year it was co11d1tcted for tlze fir.Yt time in the city of Alliance, 
held: 

That based upo11 the time of appointments of members of the board and of 
the clerk, the years.of each begin about Jfay 1st, and they are, therefore, entitled 
from that date to the compensation provided by 4942, General Code, from the 
city of Alliance. If, how<?<-'er, the clerk is not aPPointed until after May first, 
his compensation will date from the time of his appointment a11d qualification 

Sections, 4920, 4873, 4803, 4874 and 4935, General Code, provide for but one 
office in one registration city for the board of election, the selection of the registratiOIJ 
city in which such office shall be located being left to the board. The board can
not, therefore, be allowed their tmveling expmses to and from places in other 
cities ~.·lzereizl they have held meetings. 

Ry "·irtue of Sections 4821, 5052 and 4946, General Code, all uecessar:~• a11d 
proper cxpeuditurcs of an electi01t or registration may be paid from public funds. 
H7 he;z the clerk of the board, therefore, is swt from the office on necessary 
official business to different parts of the cozmty, the amount necessarily expended 
in so doing may be allowed. 

November 8, 1912. 

Bureau of Inspection and Supervision of Public Offices, C-?lumbus, Ohio. 

GEXTLDfEX :-Your favor of October 26, 1912, is received in which you en
close a copy of letter from the clerk of the deputy state supervisors and inspectors 
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of elections of Stark County, and ask for an opinion upon the several questions 
therein submitted. 

The facts and questions an: stated as follows: 

"As provided in Section 4870, General Code, the board of deputy 
state supen·isors of elections for Stark County, Ohio, has conducted 
registration of electors in cities of Canton and :\lassillon, and is now 
conducting same for the first time in the city of Alliat<ce. 

"The board of deputy state supervisors and inspectors of elections 
was appointed as prodded by Sections 4788 and 4789, General Corle, 
and the clerk was elected as provided by Section 4i94, General Code. 

"The members of the board and clerk have been drawing their 
compensation for conducting registration from cities of Canton and 
l\Iassillon, as provided by Section 4942, General Code, from May 1, 1912. 

"First: Are not the members of the board and the clerk entitled 
to draw compensation (as provided by Section 4942 of the General Code 
of Ohio) from city of Alliance, beginning l\lay 1, 1912? · 

"As required by Section 4920 of the General Code of Ohio, the 
members of the board are in session in their offices in cities of Canton, 
l\fassillon and Alliance on Saturday and :\Ionday preceding election day, 
to examine applicants as to their rights to register and vote. The main 
office of the board is in the city of Canton. 

"Second: Are the members of the board entitled to draw car fare 
for attendance upon such meetings, the same to be figured from the city 
of Canton? 

"The clerk is required, acting under instructions of the board, to 
make trips to various voting precincts on official business for the board. 

"Third: Is the clerk entitled to car fare when making trips on 
official business for the board?" 

Section 4942, General Code, pro\·ides: 

"In addition to the compensation provided in section forty-eight 
hundred and twenty-two, each deputy state supervisor of elections in 
counties containing cities in which registration is required shall recei\·e 
for his services the sum of five dollars for each election precinct in such 
city, and the clerk in such counties, in addition to his compensation so 
provided, shall receive for his services the sum of six dollars for each 
election precinct in such cities. The compensation so allowed such officers 
during any year shall be determined by the number of precincts in such 
city at the Xovember election of the next preceding year. The com· 
pensation paid to each such deputy state supervisor under this section 
shall in no case he less than one hundred dollars each year and the com
pensation paid to the clerk under this section shall in no case he less 
than one hundred twenty-five dollars each year. The additional com
pensation provided by this section shall be paid monthly from the city 
treasury on warrants drawn by the city auditor upon vouchers signed 
by the chief deputy and clerk of the board." 

In Stark County there are three cities in which rrgistration of voters is re
quired. The above section fixes the compensation to he paid to the members and 
clerk of the board of deputy state supen;isors and inspectors of elections in registra-

13-A. G. 
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tion Cities. This compensation is in addition to that paid by virtue of Section 4822, 
General Code, and is paid at so much per precinct from the city treasury. It 
applies to each city in which registration is held and to each precinct thereof. 

In the city of Alliance registration was held for the first time this year and 
the question is as to whether the compensation of the members of the board and 
its clerk shall be allowed for. the precincts in the city of Alliance starting with 
~lay I, 1912. 

Section 4870, General Code, provides : 

"In cities which at the last preceding federal census had, or which 
at any subsequent federal census may have, a population of eleven 
thousand eight hundred or more, there shall be a general registration of 
electors in the several wards or precincts thereof in the manner, at the 
times and on the days hereinafter provided. X o person shall have 
acquired a legal residence in a ward or election precinct in any such city 
for the purpose of voting therein at any general or special election, 
nor shall he be admitted to vote at any election therein unless he shall 
have caused himself to be registered as an elector in such ward or pre
cinct in the manner and at the time required by the provisions of this 
chapter." 

It is evident that by virtue of the federal census of 1910, and of this section. 
the city of Alliance became a registration city. 

Section 4788, General Code, prm·ides: 

"In each county of the state which contains a city wherein annual 
general registration of the electors is required by law, or which con
tains two or more cities in which registration is required by law, there 
shall be a board of deputy state supervisors and inspectors of elections, 
consisting of four members who shall be qualified electors of the county." 

This section was amended in 102 Ohio Laws 98, by inserting the words 
"or which contains two or more cities in which registration is required." Said section 
now applies to Stark County which has three registration cities. 

Section 4789, General Code, provides: 

"On or before the first day of }lay, biennially, the state supervisor 
and inspector of elections shall appoint for each such county two members 
of the hoard of deputy state supervisors and inspectors of elections, 
who shall each serve for a term of four years from such first clay of 
::\Jay. One member so appointed shall be from the political party which 
cast the highest number of votes at the last preceding X ovember election 
for governor, and the other member shall be appointed from the political 
party which cast the next highest number of votes for such officer at 
such election." 

The terms of the members of the board are for four years and commence 
on ::\lay first of the year of their appointment. 

Section 4794, General Code, provides: 

"Biennially, within five clays after such appointments are made, 
the deputy state supervisors and inspectors shall meet and organize 
by selecting one of their number as chief deputy, who shall preside at 
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all meetings, and two resident electors of the county, other than mem
bers of the board, as clerk and deputy clerk, respecti\·ely, all of which 
officers shall continue in office for two years." 
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The clerk is appointed within five days of the appointment of the members 
of the board and is appointed for a term of two years. 

The compensation fixed by Section 4942, General Code, for the members of 
the board and the clerk is their annual compensation and is paid quarterly. The 
year for the members of the board begins on ~lay first and that of the clerk from 
the time of his appointment and qualification. The appointment of the clerk is 
to be made within five days after the appointment of the deputies. The term 
of the clerk must begin about ~fay first. 

As Alliance is now a registration city and the members of the board of 
elections and the clerk were appointed by virtue of Section 4788, General Code, 
they are entitled to the compensation provided for in Section 4942, General Code, 
from the city of Alliance for the year beginning May 1, 1912. The salary of the 
clerk will begin from the time of his appointment and qualification if not made 
on ~lay first. 

The second question is in reference to the allowance of car fare to member-; 
of the board for attending meetings of the board at its offices in Alliance and 
~fassillon. The main office of the board is in Canton. 

It is stated that these meetings are held as required by Section 4920, General 
Code, which provides: 

"At such meeting and subject to the same conditions, any qualified 
elector of such precinct may be registered who shall appear and present 
an order requiring it, signed by not less than three members of the 
board of deputy state supervisors. No such order shall be made or con
sidered by the board, except in a session of the board, to be held in its 
office on Saturday and :Monday preceding the Xovcmbcr election in each 
year, and during such hours as may be prescribed by the board there
for, nor unless the applicant shall appear before the board personally 
at such session after the last day of general registration and proves 
to its satisfaction that he could not by due diligence have appeared be
fore the registrars in his proper precinct on either of the days appointed 
herein, and shall furthermore comply with all the prescribed require
ments for general registration." 

It appears that the board of elections has offices in each of the three registra
tion cities in the county and that they meet in each city on the Saturday and 
~fonday preceding the election in X ovember for the purpose of issuing orders of 
registration. Section 4920, General C,ode, provides that the board shall meet 
"at its office," and not at its offices. This section does not contemplate that the 
board shall have more than one office. The difficulty arises with the provisions of 
Section 4873, General Code, which reads: 

"In counties cont~ining a registration city, the board of deputs state 
super~·isors shall have a sufjicielll aud suitable office and rooms ill such 
city for the purposes required by this chapter, which shall be in charge 
of the clerk thereof. In cities in which annual general registration is 
required, such office shall be kept open daily, except Sundays and legal 
holidays, and in quadrennial general registration cities such office shall 
be kept open at such times as the board may require." 
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This sectirm does not specifically take into consideration a county which has 
two or more registration cities. It is made to govern in a county which has 
only one registration city. But as it is the only section providing for the office 
of the board in counties having a registration city it must also apply to a county 
having more than one registration city. 

The amendatory act of 102 Ohio Laws 98, is the first instance of the present 
election laws of the state that takes into consideration a county containing two 
or more registration Cities. In that act only two sections were amended: Section 
4788, supra, and Section 4803, General Code, which provides: 

"Except in counties containing cities wherein annual general regis
tration of electors is required by law, or which contains two or more 
cities in which registration is required by law, there shall be a board of 
deputy state supervisors of elections for each county consisting of four 
members who shall be qualified electors." 

The amendatory act did not provide for the office of the board of elections 
in a county cont;.;ining two or more registration cities. 

Section 4874, Geueral Code, authorizes the board of deputy state supervisors 
to provide for its office, as follow3: 

"The board of deputy state supenisors shall appoint all registrars 
of electors, judges and clerks of election, and other clerks, officers, 
and agents herein provided for, and designate the ward and precinct 
in which each shall serve. lt shall appoint the places of registration 
of electors and holding elections in each ward or precinct, provide 
suitable booths or hire suitable rooms fo11 such purpose, and for its office, 
at such reuts as it deems just, and prO\·ide the necessary and proper 
furniture and supplies for such rooms. It shall provide for the purchase, 
preservation and repair of booths and ballot boxes necessary for use 
at elections in suclr city, of hooks, blanks and forms necessary for the 
registrations and elections herein designated and for duly issuing all 
notices, advertisements or publications required by law." 

This section also contemplates only one office for the board. 
Section 4935, General Code, provides: 

"The board of deputy state supervisors shall convene in session at its 
office at five-thirty o'clock forenoon on the day of each election in such 
cities, and remain in session continuously until such statements giving 
the result of the election are received from every precinct in such city. 
The board may employ messengers, use the telephones and telegraph, 
direct the police force of the city, and use any other lawful means to 
secure prompt and correct reports from the election judges. The police 
authorities shall assign at least one policeman to do duty in each 
precinct on each day of election." 

This section requires the board of deputy state supervisors to meet at 5 :30 
a. m. on the day of each election in a registration city, at its office, and remain 
in session until returns are received from each precinct of the city. It would be 
impossible for the board to comply with this section if 1t had an office in each 
of the three cities in which registration is held. The statute does not contemplate 
that it shall meet in more than one office on election day. 
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The statutes do not authorize the board of deputy state supervi-;ors of 
elections to have an office in each registration city in the county when such 
cmtnty has more than one registration city. The board is authorized to prm·idc 
for one office, and that office must be in the registration city where the county 
has only one city in which registration is required by law. The statutes do not 
provide a method of selecting the city in which such office shaii be located, if the 
county has more than one registration city. In such a case the election of the 
city in which its office shall be located is left to the board. Such office must be 
located in one or the other of such registration cities. 

As the board of elections is not authorized to have more than one office, 
its members cannot charge car fare against the county or city for traveling from 
one office to another office of such board. 

It may be urged that it will be inconvenient to compel the voters of Alliance 
and ~fassillon, in this case, to go· to Canton to secure orders from the board per
mitting them to register on the Saturday and :\fonday before the X ovember 
elections. This is no doubt true. But that is a matter for the Legislature to 
provide for. This department can only construe the law as it finds it. 

The third question is in reference to the car fare of the clerk when making 
trips on official business of the board. 

Section 4821, General Code, provides: 

"All proper and necessary expenses of the board of deputy state 
supervisors shall be paid from the county treasury as other county ex
penses, and the county commissioners shall make the necessary )e,•y to 
provide therefor. In counties containing annual general registration 
cities, such expenses shall include expenses duly authorized and incurred 
in the investigation and prosecution of offenses against laws relating to 
the registration of electors, the right of suffrage and the conduct of 
elections." 

Section 5052, General Code, pro\·ides : 

"All expenses of printing and distributing ballots, cards of expla
nation to officers of the election and voters, blanks, and other proper 
and necessary expenses of any general or special election, including 
compensation of precinct election officers, shall be paid from the county 
treasury, as other county expenses.': 

Section 4946, General Code, provides: 

"The additional compensation of members of the board of deputy 
state supervisors and of its clerk in such city hereinbefore specified, 
the lawful compensation of the deputy clerk and his assistants and all 
registrars of electors in such city, the necessary cost of the registers, 
books, blanks, forms, stationery .and supplies provided by the board 
for the purposes herein authoriz~d, including poll books for special 
elections, and the cost of rent, furnishing and supplies for rooms hired 
by the board for its offices and as places for registrations of electors and 
the holding of elections in such city, shall be paid by such city from 
its general fund. Such expense shall be paid by the treasurer of such 
city upon vouchers of the board, certified by its chief deputy and clerk 
and the warrant of the city auditor. Each such voucher shall specify 
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the actual services rendered, the items of supplies furnished and the 
price or rates charged in detail." 

• 
By virtue of these sections all necessary and proper expenses of an election 

or registration may be paid from the public funds. 
If the clerk of the board of elections is sent from the office of the board 

upon necessary official business to different parts of the county, the amount 
necessarily expended by such clerk in reaching the various points and in returning 
to the office would be an expense which could properly be paid by the board and 
for which the board could make an allowance to the clerk. This allowance must 
be for the amount actually and necessarily expended by the clerk. 

Respectfully, 
TrMOTHY S. HocA:-~, 

A ttonzey General. 

iOO. 

PROBATE JUDGE CAN).;OT RECEIVE ADDITIONAL COMPEl'\SATION 
FOR TRANSCRIBI:t\G INDEX-WORK 1WST BE DOl'\E BY OFFICE 
FORCE AND BE COMPEl'\SATED FROM ALLOWAXCE MADE BY 
COUNTY COMMISSIONERS-ADDITIOKAL ALLOWANCE BY C0:\·1-
MON PLEAS COURT-FEE FUKD. 

When the index of estates, executors and administrators in a probate judge's · 
office is so badly worn. as to require re-transcribing and the use of said i11dex is 
so necessary as to preveilt the doing the work during office hours, held: 

If the work is done by the probate judge himself, under Section 2493, General 
Code, the allowance made by that section, of six cents per hundred words, must 
be paid into the fee fund, wtder Section 2983, General Code. 

The work must be done by the employees of the Probate Court and their 
compeusation must be made from the allowance made by the county commissioners 
for the Probate Court's office, under Sectio'll 2980, General Code, which allowance 
is based upon a detailed statement of the needs of the office made by the probaie 
judge. 

If such expense was 110t included in the statement made for 1912 and no al
lowance, therefore, made for the same, and the work can be postponed until 1913, 
such expense may be provided for in the allowance for 1913. 

If the work C011110t be postponed, and additio1ta.l allowance may be made 
upon application to a judge of the court of Common Pleas, under Section 2980-1, 
General Code. 

Such u•ork need not be done during office hours and errors ma}• be corrected 
during the transcribing. . 

In no n·eut can the Probate Judge receive compe11sation in addition to his 
salary for such work. 

September 13, 1912. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GEXTLEMEX :-Under elate of August 21, 1912, you inquire as follows: 

"The index of estates, executors and administrators in a probate 
judge's office is so badly worn as to render re-binding impracticable. 
It has been cliscoverecl that there are some errors in the book and it is 
desired to correct and copy same in a new volume. The book is in use 
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so much of the time during the day that little progress can be made in 
copying it during office hours. The probate judge does not feel that 
the corrections could be reliably made by any of the clerks in his office. 

"First: \Vould it be legal for the county commissioners to pay 
the probate judge in such case, extra compensation for correcting this 
index provided the work was done entirely out of office hours? 

''Second: \Vould it be legal for the commissioners to pay such 
judge extra compensation for copying this index after it has been cor
rected, provided the work is done after office hours? 

"Third: If neither of these payments would be legal what, if any, 
proceeding can you suggest by which the index may be corrected and 
copied and the services be legally paid for out of the county treasury?" 

Section 1583, General Code, provides: 

"A probate court is established in each county which shall be held 
at the county seat. Such court shall he held in an office furnished by the 
county commissioners, in which the books, records and papers pertaining 
to the court shall be deposited and safely kept by the judge thereof. 
The commissioners shall provide suitable cases for the safe keeping 
and preservation of the books and papers of the court, and furnish such 
blank books, blanks and stationery as the probate judge requires in the 
discharge of official duties." 
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This section makes it the duty of the county commissioners to furnish the 
probate court with the necessary blank books. 

Section 2493, General Code, provides: 

''When a record, journal, or other book belonging to any of the 
courts, is so worn .or defaced as to require transcribing, the commis
sioners shall order it done by the officer in charge thereof, ami pay him 
therefor six cents per hundred words." 

The index in question is a book of one of the courts of the county. Thi> 
intlex is so worn that it is necessary to transcribe its contents into a new hook. 
The officer in charge, in this case the probate judge, shall do the work upon the 
order of the county commissioners. For this work he is to receive compen
sation at the rate of six cents per hundred words. These fees, however, would 
be credited to the fee fund of the probate judge. 

The work of transcribing this index must be done by the employes of the 
probate court. The compensation to be paid the employe who performs this 
work must be paid from the allowance made by the county commissioners for 
the clerks and employes of the office of probate judge. 

Section 2980, General Code, provides: 

"On the twentieth of each November such officer shall prepare and 
file with the county commissioners a detailed statement of the probable 
amount necessary to be expended for deputies, assi;t· 
ers, clerks and other employes, except court constables, of their respective 
offices, showing in detail the requirements of their offices for the year 
beginning January 1st next thereafter with the sworn statement of the 
amount expended by them for such assistants for the preceding year. 
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Xot later than five days after the filing of such statement, the county 
commissioners shall fix an aggregate sum to be expended for such 
period for the compensation of such deputies, assistants, book-keepers, 
clerks or other employes of such officer, except court constables, which 
sum shall be reasonable and proper, and shall enter such finding upon 
their journal." 

This section covers the office of probate judge as shown m Section 29i8, 
General Code. 

Section 2980-1, General Code, provides: 

"The aggregate sum so fixed by the county commissioners to be 
expended in any year for the compensation of such deputies, assistants, 
bookkeepers, clerks or other employes, except court constables, shall 
not exceed for any county auditor's office, county treasurer's office, 
county probate judge's office, county recorder's office, sheriff's office, 
or office of the clerk of courts, an aggregate amount to be ascertained 
by computing thirty per cent. on the first two thousand dollars or 
fractional part thereof, forty per cent. on the next eight thousand dol
lars or fractional part thereof and eighty-five per cent. on all over ten 
thousand dollars, of the fees, costs, percentages, penalties, allowances 
and other perquisites collected for the use of the county in any such 
office of official services during the year ending September thirteenth, 
next year preceding the time of fixing such aggregate sum; provided, 
however, that if at any time any one of such officers requires additional 
allowance in order to carry on the business of his office, said officer may 
make application to a judge of the court of common pleas, of the county 
wherein such officer was elected; and thereupon such judge shall hear 
said application and if, upon hearing the same, said judge shall find that 
such necessity exists, he may allow such a sum of money as he deems 
necessary to pay the salary of such deputy, deputies, assistants, book
keepers, clerks or other employes as may be required and thereupon the 
board of county commissioners shall transfer from the general county 
fund, to such officers' fee fund, such sum of money as may be necessary 
to pay said salary or salaries. 

"vVhen the term of an incumbent of any such office shall expire 
within the year for which such an aggregate sum is to be fixed, the 
county commissioners at the time of fixing the same, shall designate the 
amount of such aggregate sum which may be expended by the incumbent 
and the amount of such aggregate sum which may be expended by his 
successor for the fractional parts of such year." 

Section 2981, General Code, proYides: 

"Such officers may appoint and employ necessary deputies, assistants, 
clerks, bookkeepers or other employes for their respective offices, fix 
their compensation and discharge them, and shall file with the county 
auditor certificates of such action. Such compensation shall not exceed 
in the aggregate for each office the amount frxed by the commissioners 
for such office. \Vhen so fixed, the compensation of each duly appointed 
or employed deputy, assistant, bookkeeper, clerk and other employe shall 
be paid monthly from the county treasury, upon the warrant of the county 
auditor." 



.AXXG.iL REPORT OF THE ATTORXEY GENERAL 393 

It appears that the regular force in the probate court cannot transcribe this 
index and at the same time perform the other sen·ices required of them. I as
sume that the compensation of the regular force consumes the allowance made 
by the county commissioners for the office of probate judge. As heretofore held 
by this department, the county commissioners cannot make an additional al
lowance when they have once fixed the annual allowance. They cannot now make 
an additional allowance for this work for the year 1912. 

If the matter is so urgent that it must be done at once, application for an 
additional allowance can be made to a judge of the common pleas court as pro
vided in Section 2980-1, General Code. 

If, however, the work can be postponed nntil the first of the year, the cost 
of transcribing the index may be estimated and included in the estimate and 
a·llowance to be made for the office of probate judge for the year 1913. 

It is not necessary that the work shall be done during office hours. It may 
be clone at the time most convenient. vVhether done during office hours or not, 
the compensation of the person who transcribes this index is a charge against 
the office of the probate judge and must be paid from the allowance made for 
his office. 

I find no statute in reference to the correction of errors i.n an index or other 
record of the probate court. The errors nevertheless should be corrected when 
the index is transcribed. 

Your inquiry involves another question. That is, the right of the probate 
judge himself to correct and make a new index out of office hours, and his right 
to be allowed compensation for such sen·ices in addition to his salary. 

Under the county salary law, all fees and perquisites of the office of probate 
judge are paid into the county treasury for the benefit of the county. 

Section 2977, General Code, provides: 

"All the fees, costs, percentages, penalties, allowances and other 
perquisites collected or received by law as compensation for services by 
a county auditor, county treasurer, probate judge, sheriff, clerk 
of courts, or recorder, shall be so received and collected for the sole use 
of the treasury of the county in which they are elected and shall be 
held as public moneys belonging to such county and accounted for and 
paid over as such as hereinafter provided." 

Section 2983, General Code, provides: 

"On the first business clay of April, July, October and January, 
and at the end of his term of office, each such officer shall pay into the 
county treasury on the warrant of the county auditor, all fees, costs, 
penalties, percentages, allowances and perquisites of whatever kind col
lected by his office during the preceding quarter or part thereof for official 
services, which money shall be kept in separate funds and credited to 
the office from which received; and he shall also at the end of each 
calendar year, make and file a sworn statement with the county com
missioners of all fees, costs, penalties, percentages, allowances and per
quisites of whatever kind which has been due his office and unpaid for 
more than one year prior to the date such statement is required to be 
made." 

The fees to be paid for transcribing the index, as fixed in Section 2943, 
supra, General Code, are for official services of the probate judge, and should, 
uuder the foregoing sections, be paid into the county trea5ury for the benefit of 
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the county. These fees are no longer paid for the benefit of the officer or employe 
who performs the services. Such officers and employes are now paid a salary. 

Section 2989, General Code, provides : 

''Each county officer hereiu named shall receive out of the genera\ 
county fund the annual salary hereinafter provided, pa)'able monthly upon 
warrant of the county auditor." 

The amount of the salary to be paid to the probate judge is fixed by Section 
2992, General Code. 

Section 2996, General Code, provides: 

"Such salaries shall be instead of all fees, costs, penalties, per
centages, allowances and all other perquisites of whatever kind which 
any of such officials may collect and receive, provided that in no case 
shall the annual salary paid to any such officer exceed six thousand dol
lars." 

The salary fixed for the probate judge is his compensation for his official 
sen-ices, and is paid to him instead of all fees and other allowances. 

By virtue of Section 1584, General Code, the probate judge is authorized to 
act as clerk of the probate court. Said sections reads: 

"Each probate judge shall have the care and custody of the files, 
papers, books and records belonging to the probate office. He is authorized 
to perform the duties of clerk of his own court. He may appoint a deputy 
clerk or clerks, each of whom shall take an oath of office before entering 
upon the duties of his appointment, and when so qualified, may perform 
the duties appertaining to the office of clerk of the court. Each deputy 
clerk may administer oaths in all cases when necessary, in the discharge 
of his duties. Each probate judge may take a bond with such surety 
from his deputy as he deems necessary to secure the faithful performance 
of the duties of his appointment." 

The salary of the probate judge is to cover his compensation for his official 
services. The transcribing of an index in his office is to be made under his 
direction and is a part of his official duty. All fees and allowances of all kinds 
collected or received by the probate judge for official services must be paid into 
the county treasury. 

The county commissioners have no authority to allow a probate judge extra 
compensation for ·services performed by him, within or without office hours, in 
transcribing an index of his office. 

The county commissioners may make an additional allowance for deputies 
and clerks for this service, at the time they make the allowance for the year 
1913, ·or for any other year. Tlley cannot now make an additional a\\owance for 
this work for the year 1912. 

Respect fully, 
TI~IOTHY S. HoGA:-<. 

A ttonre:y Ge11eral. 
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701. 

HU:\IAXE AGEXT ALLOWED XO FEES IX· ADDITIOX TO SALARY 
FIXED-XO FEES FOR SERVIXG SUBPOE~As.-:.xoT A COURT 
OFFICER-POWER TO :\lAKE ARRESTS-EXPEXSES :\fAY XOT BE 
PAID BY CO"C"XTY. 

Under Section 100i2, General Code, the compensation of agents of humane 
societies is fixed upon a salary/ basis by the cotmcil of a municipa!itJ or by the 
county commissioners or by both. 

B~v virtue of Sectiou 10076, General Code, such agents are allowed aud paid 
such fees for services under that chapter "as they are allowed for ser-uices in other 
cases". 

Inasmuch as Section 13436, General Code, which provides the compensation for 
"court officers" in such "other cases" canuot be construed to include agents of 
humane societies, such agents cannot, therefore, be allowed anything in addition to 
their fixed compe11sation for their services. 

The huma11e age11t is more than a court officer, but is an officer of the huma11e 
society, attthori:::ed to prosecute persons charged ·with cruelty to persons or animals. 

Section 11504 ellumerates persons who 1na}' serve subpoe11as in official capacity, 
aud i11asmuch as agents of humane societies are not therein named, the:y may serue 
subpoeuas o11ly ill their i11dividual capacit:y and 110 costs may be taxed for such 
services. 

A humane officer may arrest as provided by Section 10070, Ge11eral Cadit, 
"all_\' perso11s fou11d violatiug auy pro.Dfsion of that chapter," also by 10075, 
General Code, auy member of the humane society may require the agent or officer 
of the society .. to arrest a11y person found violating the laws in relation to cruelty 
to persons or auimals", and under 13491, General Code, a lwmane officer may make 
arrests provided for in that section when a warrant is issued to him therefor by 
a magistrate or court authorized to issue such warrant. 

As the statutes do not so authorize, the county is 11ot authorized to pay from 
the cozmty trmsur:y all)' expeuse incurred by the huma1ze officer i11 the discharge oi 
his official duties. 

Bureau of Inspectiou a11d Supervisiou of Public Offices, Columbus, Ohio. 

GENTLDIEN :-Under date of September 19, 1912, you inquire of this depart
ment as follows: 

"Is an agent of the humane society authorized by law to act and 
collect fee• for his services, either from the defendant or from the 
county treasury? If so, under what section or sections shall the fees be 
taxed? 

"Has a humane agent any authority, as such, to serve subpoenas? 
"Under what circumstances is such humane agent authorized to 

make arrests? 
"::\lay such agent be allowed any expenses from the county treasury 

incurred in the discharge of his official duties?" 

Agents of humane societies are appointed by virtue of Section 10070, General 
Code, which reads: 

"Such societies may appoint agents who are residents of the county 
or municipality for which the appointment is made, for the purpose of 
prosecuting any person guilty of an act of cruelty to persons or animals, 



396 l.IL'IlliAU 

who may arrest any person found violating any proviSIOn of this 
chapter, or any other law for protecting persons or animals or preventing 
acts of cruelty. thereto. Upon making such arrest, such agent shall 
convey the person so arrested before some court or magistrate having 
jurisdiction of the offense, and there forthwith make complaint on oath 
or affirmation of the offense." 

The agent is appointed for the purpose of prosecuting persons who are 
guilty of acts of cruelty to animals or persons. He is also authorized to arrest any 
person found violating the provisions of the chapter pertaining to the humane 
society. 

Section 10072, General Code, prescribes how his compensation shall be fixed, 
as follows: 

"Upon the approval of the appointment of such an agent by the 
mayor of the city or village, the council thereof shall pay monthly to such 
agent or agents from the general revenue fund of the city or village, 
such salary as the council deems just and reasonable. Upon the approval 
of the appointment of :.uch an agent by the probate judge of the county, 
the county commissioners shall pay monthly to such agent or agents, 
from the general revenue fund of the county, such salary as they deem 
just and reasonable. The commissioners, and the council of such city or 
village may agree upon the amount each is to pay such agent or agents 
monthly. The amount of salary to be paid monthly by the council of 
the village to such agent shall not be less than five dollars, by the council 
of the city not less than twenty dollars, and by the commissioners of the 
of the county not less than twenty-five dollars. But not more than one 
agent in each county shall receive remuneration from the county commis
sioners under this section." 

·Section 10075, General Code, provides: 

"A member of such society may require the sheriff of any county, 
the con~.table of any township, the marshal or policeman of any city or 
village, or the agent of such society, to arrest any person found violating 
the laws in relation to cruelty to persons or animals, and to take posses
sion of any animal cruelly treated, in their respective counties, cities, 
or villages, and deli\·er it to the proper officers of the society." 

Section 10076, General Code, provides: 

"For this service and for all services rendered in carrying out the 
provisions of this chapter, such officers, and the officers and agents of 
the association, shall be allowed and paid such fees as they are allowed 
for like services in other cases, which must be charged as costs, and re
imbursed to the society by the person convicted." 

By virtue of this section "the officers and agents of the association shall be 
allowed and paid such fees as they are allowed for like sen·ices in other cases." 
The section does not fix the fees that shall be paid or charged as costs, but says 
that they shall be the same as are allowed such officers or agents in other cases. 
The pronoun "they" in the above quoted clause refers to the officers enumerated in 
Section 10075, General Code, to-wit,· the constable, marshal, policeman, or humane 
officer making the arrest. This provision cannot be construed to mean that the 
humane officer or agent shall be paid the same fees as are allo\ved constables, 
marshals or policemen for like services in other cases. It means that the humane 
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officer or like agent shall be allowed the same fees as are allowed such humane 
officer or agent for like services in other cases. It is, therefore, necessary to 
ascertain what, if any, fees such humane officer or agent is allowed in other cases. 

Section 13436, General Code, provides: 

"In pursuing or arresting a defendant and in subpoenaing the 
witnesses in such prosecutions, the constable, chief of police, marshal 
or other court officer shall have like jurisdiction and power as the sheriff 
in criminal cases in the common pleas court, and he shall receive like 
fees therefor." 

Section 13439, General Code, provides: 

''In such prosecutions, no costs shall be required to be advanced 
or secured by a person authorized by law to prosecute. If the defendant 
be acqtiitted or discharged from custody by nolle or otherwise, or con
victed and committed in default of paying fine and costs, all costs of 
such case shall be certified under oath by the trial magistrate to the 
county auditor, who, after correcting errors therein, shall issue a war
rant on the county treasury in favor of the person to whom such costs 
and fees are payable. All moneys which are to be paid by the county 
treasurer as provided in this chapter shall be paid out of the general 
revenue fund of such county." 

It has been held in an opinion to your department that the words "such 
prosecutions" refer to the several prosecutions enumerated in Section 13423, 
General Code. Subdivision two of said section reads: 

"Justices of the peace, police judges and mayors of c1ttes and 
villages shall have jurisdiction, within their respective counties, in all 
cases of violation of any law relating to: 

"2. The prevention of cruelty to animals and children." 

The humane officer is required to prosecute for the class of offenses set 
forth in said subdivisio11 two of Section 13423, General Code. The term "such 
prosecutions" as used in Sections 13436 and 13439, General Code, would apply 
to prosecutions by a humane officer for such offenses if made before the officers 
named in said Section 13423, General Code. 

Section 13436, General Code, does not specifically" mention the humane officer 
or agent as one of the officers who are entitled to the fees which are allowed 
a sheriff in criminal cases in the common pleas court. The humane officer must 
come under the term "or other court officer" if he is entitled to said fees. 

A humane officer is gh·en certain powers to arrest a certain class of of
fenders and to that extent he possesses certain police powers. which powers are 
also possessed by a constable, marshal, chief of police, and policeman. 

The humane officer has more duties than this. He is required to prosecute 
such persons as are guilty of cruelty to persons or animals. He is more than 
a police officer. He is al~o a prosecutor. And for his services as police officer 
and prosecutor he is paid the compensation which is fixed in accordance with the 
provisions of Section 10072, General Code. It appears from the letter enclosed 
that the county commissioners have made the humane officer 111 question an al
lowance to be paid hy the county. 

The term "or other court officer" refers. in my c•pinion, to officers who at-
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tend the trial of a criminal case in a capacity similar to that of a constable, 
marshal, or chief of police, or policeman. These officers attend upon the court 
and execute its orders rather as peace officers than as prosecuting officers. 

It does not refer to a humane officer, who has power to arrest. but is in 
fact the prosecutor of the person charged with the offense. He is not an officer 
of the court, or a court officer, but is the agent and officer of the humane society 
and authorized to prosecute persons charged with cruelty to persons or animals. 

Therefore, said Section 13436, General Code, does not authorize the pay
ment of fees to the agent or officer of the humane society. 

In Section 3718a, Revised Statutes, of which the provisions of Section 13436, 
General Code, were a part, the words "or other court officer" are limited by a 
phrase not now fotlnd· in the General Code. It reads: 

"The jurisdiction and powers of the constable or other court 
officer acting in such capacity-" 

This does not change my opinion as to the proper construction of Section 
13436, General Code, but rather confirms it. By this provision the court officer 
must act in the capacity of a constable. Except as to his power to arrest, the 
humane officer acts in a capacity other than that of a constable. 

I find no provision of statute which authorizes the taxing of costs, either 
against the defendant or against the county for the services of a humane officer 
or agent in prosecutions made by such humane officer. 

Therefore, the humane officer or agent is not entitled to charge fees or 
costs for his. services in arresting persons or for any other services perform-ed 
by him. 

Section 11504, General Code, provides: 

·'A subpoena may be served by the sheriff, coroner, or any con
stable of the county, by the party, or other person ; but if service is not 
made by a sheriff, coroner or constable; proof of it shall be shown by 
affidavit, and no costs shall be taxed." 

This section does not name the humane officer as one who can, in his of
ficial capacity, serve subpoenas. He may serve subponeas i!1 his individual capacity, 
the same as any other person, but no costs can be taxed for such services. 

The humane officer may arrest, as provided in Section 10070, General Code, 
"any person found violating any provision of this chapter." That is, the chapter 
pertaining to the humane society and its powers and duties. 

By virtue of Section 10075, General Code, any member of the humane society 
may require the agent or officer of the society "to arrest :;my person found violating 
the laws in relation to cruelty to persons or animals." 

Section 13491, General Code, further authorizes the humane officer to make 
arrests, as follows: 

"\Vhen complaint is made, on oath or affirmation, to a magistrate 
or court authorized to issue warrants in criminal cases, that the complain
ant believes that the law relating to or affecting animals is being or 
is about to be violated in a particular building or place, such magistrate 
or court shall forthwith issue and deliver a warrant directed to any sheriff. 
constable, police officer, or agent of a society for the prevention of 
cruelty to animals, authorizing him to enter and search such building 
or place, and arrest all persons there violating or attempting to violate 
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sud. law, and bring such persons before a court or magistrate of com
petent jurisdiction within the city, village or county within which such 
offen&! has been committed, to be dealt with according to law. Such 
attempt; shall be held to be a \'iolation of such law, and shall subject the 
person charged therewith, to the penalties thereof.'' 
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The hu~1ane officer may make the arrest or arrests provided for in this 
section when a warrant is issued to him therefor by a magistrate or court author
ized to issue sach warrant. 

The foregoing are three instances where a humane officer may make arrests. 
His power to arrest must rest upon statutory authority. 

Your next inquiry is as to the right of the county to pay the expenses of 
the humane officer. I find no statutory provision which authorizes the county to 
pay for any of the expenses of a humane officer. other than the salary of such 
officer to be fixed in the manner provided in Section 10072, General Code. 

The statutes authorize certain fines to be paid to the humane society. These 
fines are used to defray the expenses of such society. 

For example, Section !2971, General Code, provides: 

''If prosecution under either the next preceding sectiou or section 
twelve thousand nine hundred and sixty-eight, is instituted by an incor
porated society for the prevention of cruelty to animals, the fines col
lected thereby shall be paid to such society; otherwise fines collected 
under such sections shall be paid to any society so incorporated." 

The county commissioners cannot pay any of the expenses of the humane 
officer from the funds of the county without statutory authority therefor. As the 
statutes do not so provide, the county is not authorized to pay from the county 
treasury any expense incurred by the humane officer in the discharge of his of-
ficial duties. Respectfully, 

702. 

Tr~JOTHY S. Hu~;Ax, 
Attorne_\' Gelleral. 

LA \V LIBRARJES-COLLECTIOX OX FORFEITED BOXDS IX POLICE 
COURT XOT INCLUDED l~ FIXES AXD PE~ALTJES-XOT TO BE 
PAID TO LAW LIBRARIES. 

The provision of Sectiou 3056, General Code, reqr11mrg a proportion of all 
fines aud perwlties assessed aud collected by the police court for offeuses prosecuted 
in the na111e of the state, cannot be collslrued to illclude collectiolls made oil for
feited bo11ds iu state cases. 

Both the words "fines aud penalties" partake of the nature of punishment, 
zdrilst collcctio11 011 a boud is iu the uature of a forfeiture alld callllot be iucluded 
within tire term "filles alld pella/ties." 

Moreot•er, the history of Section 3056, General Code, makes clear, by the 
provision iu the former euac/lllellls, restrictiug such payme11ts to fines and peualties 
to cases "which shall be tried and detcrmi11ed in such police court." that collectious 
on forfeited bonds were uot illcluded !herrin. 

Xovember I, 1912. 

Bureau of luspectioll aud Supen·isiou of rublir Offices. Columbus. Ohio. 

GEl\TLD!EX :-Vnder date of Octohl-r 1, 1912, you inquire a~ follows: 
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''Are law library associations entitled to collections made it: the 
police court of forfeited cash bail taken in state cases brought i~ said 
court and afterwards forfeited by the court by reason of the non-appear
ance of the defendant? 

''Also, are said libraries entitled to collections made on forfeited 
bonds in state cases brought in the police court?" 

Fines and penalties are paid to law library associations by virtue of Section 
3056, General Code, which provides: 

"All tines and penalties assessed and collected by the police court 
for offenses and misdemeanors prosecuted in the name of the state, 
except a portion thereof equal to the compensation allowed by the 
county commissioners to the judges, clerk and prosecuting attorney of 
such court in state cases shall be retained by the clerk and be paid by 
him quarterly to the trustees of such law library associations, but the 
sum so retained and paid by the clerk of said police court 
to the trustees of such law library association shall in no 
quarter be less than 15% of the fines and penalties collected in that 
quarter without deducting the amount of the allowances of the county 
commissioners to said judges, clerk and presecutor. In all counties the 
fines and penalties assessed and collected by the common pleas court 
and the probate court for offenses and misdemeanors prosecuted in the 
name of the state, shall be retained and paid quarterly by the clerk of 
such courts to th.e trustees of such library association, but the sum so 
paid from the fines and penalties assessed and collected by the common 
pleas and probate courts shall not exceed five hundred per annum. The 
moneys so paid shall be expended in the purchase of law books and the 
maintenance of such association." 

The original act for assisting law library aswciations by the payment of 
fines and penalties to them was passed in 1872, as shown in 69 Ohio Laws, 166. 
In that act the prO\·ision now under consideration reads as follows: 

''That all fines and penalties, which may hereafter be assessed and 
collected by the police court, and mentioned in the first section of this 
act, for all offenses and misdemeanors prosecuted in the name of the 
state of Ohio, '<t•hich shall be tried and determined in such police court, 
* * * u 

In the Revised Statutes of 1880, which was a general revtswn of the laws of 
Ohio, the words "which shall be tried and determined in such police court," were 
omitted and have been so omitted in amendatory acts and revisions of said section. 

In the original act these words, which are now omitted, limited the appli
cation of the term "fines and penalties" to those offenses and misdemeanors "which 
shall be tried and determined in such police court." In the case of a forfeited 
bond, cash bond or other bond, the offense is not tried and determined, unless the 
non-appearance of the defendant occurs after trial and sentence. In the latter 
event it is customary to take the fine which was assessed from the cash bond.· 

The original act did not authorize the payment of money secured by reason 
of the forfeiture of a bond to the law library association. It limited the payments 
to the association to the "fines and penalties" which were assessed and collected 
in state cases which were "tried and determined" in the police court. 
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Under the original act the word "penalty" did not refer or apply to forfeited 
bail. There is nothing to show that the Legislature intended to change the mean
ing and application of the word "penalty" in said section as said word is used 
in any of the subsequent amendments or revisions thereof. The mere omission 
from a statute of the definition of a word used therein does not change the 
meaning thereof when such word is used in the same manner in all succeeding 
amendments. 

The words "fines" and "penalties" as used in Section 3056, General Code, 
have the same meaning and application as did the same words in the original 
act in 69 Ohio Laws 166. 

As it has been strongly urged that the word "penalty" will include money 
received on forfeited cash bond, and money collected on a forfeited bond, the 
question will be further considered. 

Bouvier in his Law Dictionary gives the following ddinitions of "fine" ant! 
"penalty," as used in criminal law. 

"Fine: Pecuniary punishment imposed by a lawful tribunal upon 
a person convicted of crime or misdemeanor. It may include a forfeiture 
or penalty recoverable in a civil action. 

"Penalty: The punishment inflicted by a law for its violation. The 
term is mostly applicable to a pecuniary punishment. 

"The words penal and penalty in their strict and primary sense, 
denote a punishment whether corporal or pecuniary imposed and en
forced by the state for a crime or offense against its laws." 

A fine is limited to a pecuniary punishment. While a penalty is also usually 
limited to a pecuniary punishment, it may also include a corporal punishment. 
"Penalty" is a broader term than "fine." A fine in all cases may be termed a 
penalty, yet a penalty is not always a fine. 

In United States vs. Nash, 111 Federal 525, it is held: 

"While the word "penalty" has a broader meaning than the word 
"fine" still a fine, in a judicial sense, is always a penalty, although a 
penalty may sometimes not be a fine, or even a criminal punishment." 

In the case of In re Brittingham 5 Federal 191, the syllabus reads: 

"Sums recovered on forfeited bail-bonds are not "fines, penalties, 
or forfeitures" within section 4 of the act of June 22, 1874, and the 
petitioner is not entitled under the provisions to compensation as an in
former. " 

Also in United States vs. Fanjul, Vol. 25 Federal Case No. 15069, it is held: 

"The penalty of a recognizance for the appearance in court of a 
defendant charged with a crime under the customs act of 1799 (1 Stat. 
627), is not a penalty recovered by virtue of that act. 

"It seems that a fine imposed under that act goes, in part, to the 
informer. 

"But money paid into court by the sureties on a recognizance is 
not such a fine, and is not instead of a fine, though the alleged crime 
was one that might have required the imposition of a fine if the de
fendant had been convicted; and no part of it belongs to the informer." 
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Lowell, D. J., says on page 1040: 

"But in this case, the penalty, so called, which has been paid into 
court, is not a fine, penalty or forfeiture recovered by virtue of that act, 
but the penalty of a recognizance taken by the court to insure the ap
pearance of the defendant to answer the charge. The amount in which 
the bond was taken was estimated with a view to all the circumstances 
of the charge, including the possible fine; but it was in no sense a sub
stitute for the fine. If the defendant, after his default, had appeared, 
or had been brought in by his bail the court might have remitted to 
the sureties the whole or some part of the penalty of the recognizance, 
by virtue of the act of 1839 ( 5 Stat. 321). Supposing the time for such 
action to be passed, and that the sureties have relinquished all claim 
to a remission, still if the defendant is found he can be tried, and if 
convicted, may pay a fine, in which the petitioner may be interested, but 
as I said be fore, no such fine or penalty has yet been imposed or paid." 

In case of State vs. Horgan, 55 }linn. 183, Collins, ]., says at page 183: 

'"Now the selling of the article or substance mentioned in chapter 
11, unless it be colored a bright pink, is an act forbidden by law; it is 
a public offense. Upon conviction, a pecuniary penalty, is imposed, and 
this is nothing more or less than a fine, according to the lexicographers. 
The offense is a misdemeanor, and the penalty or fine, is to be recovered 
in accordance with the provisions of 1876, G. S. ch. 78, Section 10, by 
a criminal prosecution in a court of competent jurisdiction." 

Tenney, ]., defines a fine and penalty on page 179 of Lord vs. State 37 Me., 
177, as follows: 

"The terms "fine" and "penalty" signify a mulct for an ommission to 
comply with some requirement of law; or for a positive infraction of 
law and do not include the costs, which accrue in the prosecution." 

The terms "fine" and "penalty" are often used interchangeably and both are 
used to express a pecuniary punishment which is imposed for violation of some 
law. 

Section 3056, General Code, limits the fines and penalties to those which 
are "assessed and collected" "for offenses and misdemeanors prosecuted in the 
name of the state. The usual method of assessing fines and penalties in criminal 
cases is to first try the defendant and if found guilty to then assess the fine or 
penalty. 

In the case of forfeited bail there is no trial and there is no assessing of a 
fine or penalty for an offense or misdemeanor. The forfeiture of a bail bond 
is made because the accused failed to appear at the specified time. It is not a 
punishment for the offen~e charged. It is a forfeiture, which might be termed 
and often is called a penalty, because 6£ the failure to appear in court when 
ordered. 

Dickman, J, defines bail on page 267 of Reinhard vs. City, 49 Ohio St., 257, 
as follows: 

'"Bail may be defined as a delivery of a person to his sureties, upon 
their giving, together with himself, sufficient security for his appear
ance; he being supposed to continue in their friendly custody, instead of 
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going to jail. To say nothing of its liability to abuse, the deposit of 
money with the officer, as security for the appearance of the accused, 
would not be so likely to secure the end proposed as that provided by 
the statute." 

In Hampton vs. State, 42 Ohio St. 401, Follett, J., says at page 404: 

''Thus it is clear that after conviction and until sentence, the court 
has power to admit to bail. The obiect of bail is to secure the appear
ance of the one arrested when his personal presence is needed; and, 
consistently with this, to allow to the accused proper freedom and op
portunity to prepare his defense. The punishment should be after the 
sentence." 
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The recognizance in a criminal case is taken to secure the attendance oi 
the prisoner when wanted or needed. It is not taken as security for the fine or 
penalty that may be imposed for the commission of the offense. The amount 
recovered upon forfeiture of a bond is not a punishment for the offense but is 
a penalty imposed because the accused failed to appear, because the sureties 
failed to produce the body of the prisoner who was placed in their charge, as 
it were. The cash bond is forfeited because of the failure of the accused to 
appear and is not assessed or collected as a line or penalty for the offense or 
misdemeanor. 

The fines and penalties referred to in Section 3056, General Code, are the 
fines and penalties which are imposed as punishment for the commission of an 
offense. A forfeited bail is not such a punishment. The collection upon a bail 
bond is not a bar to a further prosecution of the offense charged. 

The rule is stated in 12 Cyc. 262, as foltows: 

"And a judgment against the accused on a recognizance for failure 
to appear is not a former jeopardy, and is no bar to another prosecution 
for the same offense." 

The forfeiture and collection of a bond does not constitute a jeopardy. 
Section 3056, General Code, does not authorize the payment of money secured 

npon a forfeited bail bond, cash or other bond, to the law library association. 
Respectfully, 

TIMOTHY S. HoGAX. 

A rtomey General. 
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CITY AUDITOR-NOT LIABLE FOR PAYMENT OF ILLEGAL CLAIMS 
IF MADE IN GOOD FAITH UPO~ ADVICE OF CITY SOLICITOR
BOl\D CONDITIONED UPON FAITHFUL PERFORMANCE OF 
DUTIES. 

The baud of the city auditor is couditioned that l1e will "faithfully perform 
the duties of his office." Neither he nor his bondsmen, therefore, are liable upon 
said bond u11less he has failed to faithfully perform said duties. 

His liability, therefore, is a question of fact. If he uses ordinary care, pru
dence aud good faith in the payment of illegal claims, if his payment of such 
is advised by an opinion of the city solicitor, and there appears no substantial 
reason for doubti11g such opinion, he is not liable for the payment of the same. 

October 30, 1912. 

Bureau of lllspection and Supervision of Public Offices, Columbus, Ohio 

GENTLEMEN :-Your favor of October 19, 1912, is received, in which you in
quire: 

"Are the city auditor and his bondsmen protected from liability 
in the payment of illegal claims if the former has used ordinary care 
and prudence in his approval of the same and has the written opinion 
of the city solicitor that said claim was legal? 

Section 4666, General Code, provides for the oath of a city official as follows: 

"Each officer of the corporation, or of any department or board 
thereof, whether elected or appointed as a substitute for a regular officer, 
shall be an elector within the corporation, except as otherwise expressly 
provided, and before entering upon his official duties shall take an oath 
to support the constitution of the United States and the constitution of 
Ohio, and an oath that he will faithfully, honestly and impartially dis
charge the duties of the office. Such provisions as to official oaths shall 
extend to deputies, but they need not be electors." 

Section 4668, General Code, prescribes the condition of the bond: 

"In each such bond, the condition that the person elected or ap
pointed shall faithfully perform the duties of the office shall be suf
ficient. The fact that the instrument is without a seal, that blanks like 
the date or amount have been filled subsequent to its execution but be
fore its acceptance, without the consent of the sureties, that all the 
obligees named in the instrument have not signed it, that new duties 
have been imposed upon the officers or that any merely formal objection 
exists shall not be available in any suit on the instrument." 

The city auditor takes an oath that he will "faithfully, honestly and im
partially discharge the duties of his office." The bond is conditioned that he 
will "faithfully perform the duties of his office." In holding the sureties upon the 
bond liable, it must be determined whether .or not he has faithfully performed 
the duties of his office. The individual liability of the auditor is to be measured 
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by the manner in which he is required to discharge his duties. The question is, 
has he '"faithfully, honestly and impartially'' discharged the duties of his office 
If he has, then he cannot be held. individually liable for loss to the city. 

Jn the case of the Common Council of Alexandria vs. Corse, 2 Cranch C. 
C. (L'. S.) 363, it is held: 

.. The surety in an official bond, conditioned that the principal shall 
faithfully execute the duties of his office, is not liable for the honest 
error in judgment or want of skill of the principal. But gross negligence 
is want of fidelity." 

At Section 243 of Troop on Public Offices, the rule is laid down: 

'"An official bond, whatever special condition it may contain, almost 
invariably contains a general condition that the officer shall faithfully 
discharge the duties of his office. This condition is not broken by an 
honest error of judgment, or an honest mistake, or want of skill in the 
discharge of a duty, where the precise mode of discharging it is not 
pointed out by the statute. But the mere fact that the officer acted in 
accordance with the opinion of the attorney general will not suffice to 
protect him or his sureties." 

In support of the latter proposition he cites Dodd vs. State, 18 Ind. 56, in 
which it is held: 

··An official opm1on of the attorney general of the state can con
stitute no legal justification of any officer, for any act done in pursuance 
of it, but such act must be tested by the law. 

Hanna, ]., says on page 66: 
"It is insisted that when an officer of state, in pursuance of this 

statute, calls upon, and obtains from, the law officer of the state, a legal 
opinion in reference to his duties, and proceeds in accordance with the 
same, that a suit will not lie upon his official bond, whether said opinion is 
sound in law or not. And the question is asked, if this is not so, then 
what use is there in requiring the opinion? 

"There are several reasons why this position is not tenable. First, 
if the opinion can shield the officer from a civil suit, when he does wrong, 
then it ought to be binding upon him; and of course, as it is expressed 
in as strong language, when called for, binding upon the legislature. The 
auditor audits money accounts before the applicant can receive the 
same from the treasury. Suppose under a mistaken view of the law, 
based upon an erroneous opinion, he should refuse to allow a just ac
count to a private citizen. \Vould that opinion be a bar to proceedings 
to obtain the amount so clue? \Vould an unconstitutional law be held 
binding because an opinion had been given to the legislature in advance 
that it was valid? The position is so plainly untenable that it is useless 
to pursue the subject." 

I fmd no decisions in Ohio upon the proposition under consideration. There 
are authorities which show the tendency of our courts. Xone of these are upon 
cases of an illegal payment of money from public funds. They are in reference 
to negligence of an official which caused damage to an individual. 

In Kloeb vs. :\I crcer County, 16 Cir. Dec. 152, the third syllabus reads: 
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"Although the drawing of a warrant by a county auditor upon 
the countv treasurer, upon direction of the county cornmtsstoners, is a 
mere sub~ervient and ministerial act, yet it is the official duty of the 
auditor, as a public officer and agent of the people, to protest against 
and object to drawing any warrant which he in good faith, and in the ex
ercise of his judgment as a prudent and honest agent of the people, 
deems to be an. unlawful expenditure of the public money. The order 
of the county commissioners does not have the effect of a judgment at 
law or stop the auditor from questioning, in good faith, its validity." 

This decision states the duty of an aurlitor in reference to an order from 
the county commtsstoners. It does not touch the question of the effect of an 
opinion of the legal adviser of the county. 

In Gregory vs. Small, 39 Ohio St., 346, it is held: 

"The local directors of a sub-school district, dismissed a person 
found in possession of the schoolhouse and teaching the public school, 
under their control, on the ground that he had not been employed, and 
placed a teacher they had employed, in charge of the school. Held; 
that they were not liable personally, in damages, for such dismissal, if 
they acted in their official capacity, in good faith, and in the honest 
discharge of official duty." 

On page 349, Johnson, C. ]., says : 

"If there was no valid employment, and there could be none except 
by official ~ction when the salary was payable out of the public funds, 
the directors acting officially might refuse him possession of the school
house, or to recognize him as teacher. Indeed it was their duty to do 
so. If there was a valid contract of employment, followed by a subse
quent dismissal, for sufficient cause, the plaintiff was without remedy 
even at common law; but if there was no sufficient cause for such dis
missal the directors are not personally liable when they acted in good 
faith, in what they supposed was the honest discharge of official duty. 
They are personally liable, only when they act with a corrupt intent." 

In Thomas vs. \.Yilton, 40 Ohio St., 516, the syllabus reads: 

"County commissioners, who act in their official capacity in good 
faith and in the honest discharge of official duty, cannot be held to per
sonally respond in damages." 

This case arose out of damages received by reason of a defective bridge. 
These cases are not in point but tt>nd to show that more than a mere error in 
judgment is required to hold an officer individually liable. 

It is not possible to lay down a rule of liability which can be applied to 
every case that may arise. The individual liability of an officer is always a 
matter to be determined by the particular facts, and the law applicable thereto, 
of each particular case. 

In the case of a city auditor it is a question as to whether or not he has 
"faithfully, honestly and impartially" performed the duties of his office. If 
he has, he is not individually liable. If he has not so performed his duties, he 
and his bondsmen may be liable for any loss occasioned thereby. 

The liability of the auditor and the sureties on his bond, must in the end 
be measured and tested by the law. 
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The opinion of the city solicitor that a payment or claim is legal is not of 
itself sufficient to excuse the auditor from liability. The opinion of the solicitor 
may be palpably wrong and gi,·en from corrupt motives of which the auditor may 
be presumed to have notice. For example, if the city solicitor should declare 
a claim legal, which had been declared illegal by a court of competent jurisdiction 
and whose jurisdiction extended to the officers who were acting, and such decision 
was known to the auditor, he could not rely solely upon the opinion of the city 
solicitor. He must act honestly and faithfully in the matter. 

The opinion of the city solicitor would be a circumstance and a strong cir
cumstance to show that the city auditor has acted in good faith and has made 
an honest effort to faithfully and honestly discharge the duties of his office. In 
addition to securing the opinion of the solicitor the auditor must use ordinary 
care and prudence in allowing the claim. The opinion of the solicitor does not 
excuse him from using his judgment. 

It is difficult to lay down a rule of liability without knowing the particular 
facts of the case. 

It may be safely held, as a general rule, that where a city auditor has used 
ordinary care and prudence in the allowance of a claim and in addition has the 
written opinion of his official legal adviser, the city solicitor, that such claim is 
legal, the city auditor and his bondsmen would not be liable on the official bond, 
if such claim should eventually be declared illegal. 

710. 

Respectfully, 
TIMOTHY S. HocAx, 

Atton:ey Ge11eral. 

SURETY BONDS OF PUBLIC OFFICES-:-.JUXlCIP.\LIT\' ).fAY XOT 
MAKE ABSOLUTE REQUTRD!EXT OF, AXD ).fAY XOT PAY PRE
l\UUMS OX. 

lllasmuclz as the Legislature has 11ol aulhori::ed the lllllllicitality so to do, 
it may not pay the premiums on the bo11ds of its officers a11d employes out of the 
public funds. 

Since it is Ullcollstitutiollal fer the Legislature to 1·equire that o11ly surety 
compa11_v bo11ds 111ay be giveu b\' of}iccrs, the Legislature is without power to 
delegate to a municipality the right to make such a require11le11t, and the latter 
can haz•e 110 such Power. Pcrso11al surety ma_\', therefore, always be give11 by 
municipal officers, providing said surety be acceptable to the apprm•iug officer. 

October 19, 1912. 

Bureau of Inspection a11d Superz•isio11 of Public Offices, Columbus, Ohio. 

GENTLDIEX :-Under date of July 17th, you submitted for my opinion the 
following: 

"1. Is it a legal use of the public funds of a city to be used in 
the payment of premium on the official bonds of officers and employes 
of the city, provided that the ordinances of the city require that said 
officers and employes give a surety company bond? 

"2. If said ordinances so provide, is it obligatory on said officers or 
employes, or may they give personal surety on their official bonds, pro
vided said sureties be acceptable to the approving officers?" 
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"3. If i10 ordinance exists requiring that only surety company bonds 
be accepted of officers and employes, would the payment of the premium 
on such bonds be held to be legal, provided that appropriation had been 
made therefor by council?" 

Before answering your questions specifically as they are above set out I 
shall consider two propositions: 

"1. Whether or not a municipality has the power to pay premiums on 
the bonds of its officers and employes out of the public funds of the 
municipality. 

"2. Whether or not it is legal for a municipality in fixing the bonds 
of its officers and employes to provide that the same shall be furnished 
only by a surety company." 

It is a well settled rule in Ohio that municipal corporations cannot exercise 
any powers which are not expressly granted to them by the Legislature, or such 
powers as are necessarily incident thereto in order to carry out the powers 
specifically granted and that whenever a municipal corporation attempts to go be
yond the powers so specifically granted or those which are necessarily incident 
thereto the acts of such corporation in reference thereto are void. It is, therefore, 
1iesessary at th~ outset to examine the statutes by which the Legislature grants 
powers to the municipal corporations in order to determine whether or not the 
power was so granted to such municipal corporation to use the funds belonging 
to such corporation in the payment of premiums on official bonds of officers and 
employes. If no such power can be found then it is illegal for the municipal 
corporation to use the public funds in the payment of such premiums. 

Section 4214, General Code, in relation to cities, provides: 

"Except as otherwise provided in this title, council, by ordinance 
or resolution, shall determine the number of officers, clerks and employes 
in each department of the city government, and shall fix by ordinance or 
resolution their respective salaries and compensation, and the amount 
of bond to be given for each officer, clerk or employe in each department 
of the government, if any be required Such bond shall be made by such 
officer, clerk or employe, with surety subject to the approval of the 
mayor." 

Section 4219, General Code, in relation to villages, provides in part: 

"Council shall fix the compensation and bonds of all officers, clerks 
and employes in the village government, except as otherwise provided by 
law. All bonds shall be made with sureties subject to the approval of 
the mayor." 

Section 4592, General Code provides in part: 

"The clerk of the police court shall give such bond, with sureties, 
as may be required by the council and county commissioners." 

Section 4155, General Code, in relation to cemeteries provides: 

"Council may require the officer authorized to receive and disburse 
moneys arising from the sale of lots, or otherwise, and to invest, man-
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age and control the property and funds in his hands, to enter into a bond 
to the corporation with sufficient sureties, conditioned for the faithful 
performance of his duty, in that behalf, and account for all moneys by 
him received, and pay over to his successor all moneys or other property 
unexpended. Such bond shall be filed in the office of the corporation 
clerk." 
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\Vhile the sections above quoted are not intended to be exhaustive in refer
ence to the bonds to be given by municipal officers and employes, yet it is to 
be noted that none of them provide that the expenses of procuring the bonds by 
the officer or employe shall be paid out of the public funds. In fact, I have been 
unable to find any authority whatever which could be construed as authorizing 
such a payment. and while it is true that it is a rule of law that the legislative 
determination as to what is a municipal purpose will not be annulled by the courts 
in any doubtful case (People vs. Kelly, 76 X. Y. 475), yet in the matter under 
consideration the legislature has not seen fit to delegate any power of paying pre
miums on official bonds to municipalities, and, therefore, since a municipality is 
only authorized to exercise such powers as are delegated, either specifically or by 
necessary implication, I am of the opinion that the payment of the premium on 
official bonds out of the public funds· of the municipality is clearly unauthorized 
as much so as the paying of the expenses of celebrations and entertainments arc 
without municipal authority. 

(State vs. Cincinnati, 6 X. P. 15; Moore vs. Hoffman, 2 C. S. C. 
R. 453; See also Dillon on Municipal Corporations, Fifth Edition, Sec. 
309.) 

The giving of bond by an officer or employe is one of the things necessary to 
be done in order to qualify him for office, and while it is true that it has been held 
that the giving of such bond is not a condition precedent to such officer or em
ploye entering upon the duties of his office, and that the same may be given subse
quently thereto, ne1·ertheless, it has never been held, as far as T am ahle to 
ascertain that the premium for such bonds when so given shall be paid by the 
municipality to which it is given. Furthermore, the giving of such bond by 
the officer or employe is one necessary to complete his full qualifications for the 
position, and although it has been held that he may enter upon the performance 
of his duties without first giving such bond, nevertheless since it is required that 
an officer taking an oath of office must give a bond, in contemplation of law the 
same should be done prior to his assuming office. Furthermore, the giving of 
surety company bonds is of recent origin. Prior to the creation of surety com
panies it was customary to give personal bonds, and all expenses incident thereto 
were borne by the officer in so giving such bond. Again, at the time of the adop
tion of the ~lunicipal Code in 1902, surety companies were then in existence and 
were then supplying bonds for premiums to be paid, and had it been the intention 
of the legislature that the premium for such bond should be paid from public funds 
it would have so stipulated. Xot having done so, and not having subsequently 
done so, the power does not exist" in municipal corporations to pay such premiums. 

It has been suggested that since it is a rule of law that a municipality may 
indemnify its officers for any losses incurred by them in the performance of their 
duties that, therefore, there is no distinction between so reimbursing an officer for 
losses incurred in the discharge of his duty, even though he exceeded his lawful 
right and authority and to expend the funds of a municipality for insurance against 
such a liability. 

Dillon on :\lunicipal Corporations, Fifth Edition, Section 307, states the rule 
in this regard. The author states (page 363) : 
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"But such a corporation has power to indemnify its officers against liabil
ity which they may incur in the bo11a fide discharge of their duties, al
though the result may show that the officers have exceeded their legal 
authority." 

This is an entirely different propos1t10n, as I dew it, from paying the pre
mium on a bond which bond is one given to the municipality itself as security for 
the faithful performance of the duties of officers. It is to indemnify the munici
pality not for the b011a fide discharge of their duties, but for malfeasance or mis
feasance on the part of the officers. 

I ani, therefore, of the opinion that payment of premiums on official bonds 
is not a municipal purpose as the law now stands and is, therefore, illegal. 

Second. As to the right of a municipality to provide by ordinance that its 
officers and employes shall provide only surety company bonds. 

Since municipal corporations have only such powers as are delegated to it 
by the legislature it is a self-evident proposition that the legislature cannot delegate 
a power to the municipal corporation which it itself could not exercise. 

In the case of Robins vs. State, (71 0. S. 273), it was held that: 

'·The act of the general assembly entitled 'An Act to amend section 
3641c of the revised statutes of Ohio, relating to the giving of surety 
bonds' passed April 20, 1904 (97 0. L. 782), is unconstitutional and void, 
being in violation of article I., sections 1 and 2 of the constitution." 

\Vhile the suit in that case was in reference to the right to require an ad
ministratrix of an estate to give a surety company bond in accordance with the 
act passed April 20, 1904, yet the court on page 290 states as follows: 

"The provisions of the act are so interdependent and interwoven 
that the whole act must stand or fall together. It provides that the exe
cution of all bonds .for the faithful performance of official or fiduciary 
duties, or the faithful keeping, applying or accounting for funds or prop-

. erty, or for one or more of such purposes, with certain exceptions, is 
thereby required to be by a surety company or companies. Vl/e are, 
therefore, not able clearly to perceive that the general assembly intended · 
in any event to require bonds to be executed by a surety company or 
companies in any one of the classes men~ioned to the exclusion of an
other, This being so if the statute is void as to administrators, or other 
fiduciaries, it is void as to public officers, and if void as to public officers 
it is void as to fiduciaries, and the contention here made as to the bond 
of an administratrix involves as well the question as to the validity 
of the bonds of public officers." 

and on page 294 the court concludes the opinion as follows: 

"The issue raised here is whether the general assembly may make 
security by security companies exclusive and compulsory. It is not 
whether corporations may be authorized to secure bonds, nor whether 
the person giving bonds may at his option give a bond signed either 
by personal securities or by security companies. 

"Our conclusion is that the statute is unconstitutional and it is 
accordingly ordered and adjudged that the demurrer to the answer be 
sustained and a peremptory writ of mandamus allowed." 
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It would, therefore, appear from the above case that the legislature was 
without power to declare that only surety company bonds were to be given by 
public officers, and, consequently, I am of the opinion that since municipalities 
derive their powers only by delegation of the general assembly an ordinance of a 
municipality providing that only surety company bonds shall be given by its officers 
and employes is unconstitutional and therefore of no force and effect. 

Coming now to answer specifically the three questions which you have submitted 
to me: 

I am of the opinion, in answer to your first question so submitted that it is 
not a legal use of the public funds of the city that the same be used in the pay
ment of premiums on official bonds of officers and employes of the city providing 
that the ordinance of the city require that said officers and employes give a surety 
company bond. 

In answer to your second question I am of the opinion that if the said 
ordinance so provide, since such ordinances are unconstitutional and therefore 
void, it is not obligatory on said officers and employes to give surety company bonds, 
but they may give personal surety on their official bonds providing said surety 
be acceptable to the approving officer. 

In answer to your third question I am of the opinion that even if no ordinance 
exists requiring that only surety company bonds be accepted from officers and 
employes the payment of the pre,p1ium on such bonds would not be held to be legal 
even though appropriation had been made therefore by council, since such an ap
propriation would be for a purpose not recognized as a municipal purpose . 

. The statute authorizing the giving of surety company bonds by municipal 
officers is found in Sections 9571, 9572 and 9573 of the General Code. Prior to 
the adoption of the General Code said three sections of the statute were included 
within Section 3641c Revised States. 

Section 9572, General Code, provides as follows: 

"A judge, court or officer, whose duty it is to pass upon the account 
of an assignee, trustee, receiver, guardian, .executor, administrator or 
other fiduciary, required by law to give bond as such, whenever any 
fiduciary has given bond with a surety company as surety thereon, in 
the settlement of his account as such fiduciary, shall allow a reasonable 
sum paid such company authorized under the laws of this state so to do, 
for becoming his surety, not above half of one per cent. per annum on 
the amount of the bond; unless it is in double the amount of the liability 
of the fiduciary, when the sum so allowed must not exceed a fourth of 
one per cent. per annum. Such company must have complied and con
tinued to comply with the laws of this state relative to it, and with re
quirements as to justification, prescribed by the head of the department, 
court, judge, or officer required to approve or accept the bond. The bond 
or recognizance also must be approved by the head of the department, 
court, judge or officer required to approve or accept it." 

\Vhile said section provides for the allowance of a reasonable sum to be paid 
a surety company for becoming surety when the account of an assignee, trustee, 
receiver, guardian, executor, administrator or other fiduciary is passed upon, yet 
under the doctrine of ejusdem ge11eris I am of the opinion that such word "fidu
ciary" must be read as other like fiduciary. In other words, a fiduciar"y similar 
to those specially set forth, which, of course, would not include the bond of an 
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officer for the faithful performance of his duty, and I am therefore, of the 
opinion that the premium upon the bond of such an officer cannot be paid 
by the municipality. 

711 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attonte:y General. 

MU.l\ICIPAL CORPORATIO.l\S-CO.l\TRACT OF DIRECTOR OF PUBLIC 
SERVICE FOR :\lEX TO TEST WATER MAIXS-AUTHORIZATION 
OF COUXCIL A::\'D ADVERTISEMENT FOR BIDS-EXPERT AND 
SKILLED SERVICES-PATENTED DEVJCES-DIPLOYES OF DE
PARTMENT. 

Under Section 3809, General Code, a contract with a company for the services 
of two men at $50.00, per day, in testing the ~C'Oter mains of a municipal waterworks 
plant, is not valid without the certificate of the auditor to the effect that there arc 
moneys in the treasury, tmappropriated for other purposes as pro'1Jided in Sectio11 
3806, General Code. 

Under Section 4328, General Code, when the certificate aforesaid has bee1J 
provided, contracts may be e1itered into by the director of public service, without 
bids and without the authori:::ation of council, wi!J!n the total expenditure thereo1J 
does not exceed five hundred dollars. When the expenditure exceeds that amou11t, 
a contract must first be autlzori:::ed by council, and must be let on advertiseme~tt 

and bids. ' 
If in the present case, the services required are skilled or expert ·sen;ices, ad

vertisement and bids may be dispensed with. lf the device required for testiug is a 
pate11ted article, the use of the same is not prohibited i11 accordauce with Ohio 
authorities b}' the statute providing for advertisemellt and bids. Competitive bidding 
should be had, so far as such bids are practicable and availabl.e. 

Such men do 110t jill positions provided by council aud arc, therefore, not 
employes iu the department so as to come within the exception of Section 2328, 
General Code. 

September 27, 1912. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLniEN :-Your favor of September 10, 1912, is received in which you 
inquire: 

"A superintendent of distribution lines of a municipal water works 
plant, with the consent of the service director, by letter accepted a propo
sition from a pitometer company for the services of two men at $50.00 
per day, such services to be utilized in testing the water mains of the 
plant. Such agreement was entered into without a special authorization 
of council and without advertisement for competitive bids or certification 
of the city auditor as to the funds being in the treasury to meet the ob
ligatiOii arising from said contract or agreement. 

":.fay the city auditor legally pay claims presented for compensation 
und,er said agreement? 

"If said contract is not a valid and binding obligation of the city, 
what, if any, procedure on the part of the city· may be taken to render 
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said contract a valid and enforcible obligation of the city and on which 
the city auditor may legally issue his warrant in payment thereof?" 
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The first question to be considered is the necessity of a certificate of the 
city auditor that the funds are in the treasury and not otherwise appropriated. 

Section 3806, General Code, provides: 

"X o contract, agreement or other obligation involving the ex· 
penditure of money shall be entered into, nor shall any ordinance, reso
lution or order for the expenditure of money, be passed by the council 
or by any board or officer of a municipal corporation, unless the auditor 
or clerk thereof, first certifies to council or to the proper board, as 
the case may be, that the money required for such contract, agreement 
or other obligation, or to pay such appropriation or expenditure, is in the 
treasury to the credit of the fund from which it is to be drawn, and not 
appropriated for any other purpose, which certificate shall be filed and 
immediately recorded. The sum so certified shall not thereafter be con
sidered unappropriated until the corporation is discharge(\ from the 
contract, agreement or obligation, or so iong as the ordinance, resolution 
or order is in force." 

Section 3807, General Code, provides: 

"All contracts, agreements or other obligations, and all ordinances, 
resolutions and orders entered into or passed, contrary to the provisions 
of the preceding section shall be void, and no person whatever shall have 
any claim or demand against the corporation thereunder, nor shall the 
council, or a board, officer, or commissioner of any municipal corporation, 
waive or qualify the limits fixed by such ordinance, resolution or order, 
or fasten upon the corporation any liability whatever for any excess of 
such limits, or release any part from an exact compliance with his con
tract under such ordinance, resolution or order. 

Section 3809, General Code, makes certain exceptions to the proviSions of 
Section 3806, supra, as to the necessity for a certificate of the auditor, as follows: 

"The council of a city may authorize, and the council of a village 
may make, a contract with any person, firm or company for lighting 
the streets, alleys, lands, lanes, squares and public places in the municipal 
corporation, or for furnishing water to such corporation, or for the col
lection and disposal of garbage in such corporation, or for the leasing 
of the electric light plant and equipment, or the water works plant, or 
both, of any person, firm or company therein situated, for a period not 
exceeding ten years, and the requirement of a certificate that the neces
sary money is in the treasury shall not apply to such contract, and such 
requirement shall not apply to street improvement contracts extending 
for one year or more, nor to contracts made by the board of health, 
nor to contracts made by a village for the employment of legal counsel." 

The contract in question does not come within either of the foregoing ex
ceptions. Although the contract is in reference to the water works of the city, it 
is not a contract for furnishing the city with water. 

The provisions of Section 3806, General Code, as to the certificate of the 
auditor, applies to the employment of persons in the department. 
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In case of Pittinger vs. City of Wellsville, 75 Ohio St., 508, it is held: 

''The policy of our statutes respecting municipal corporations is 
that no debt shall be incurred for the ordinary expenses of the corpora
tion unless an appropriation to meet it has been made by the city council, 
and the city auditor or clerk has certified to the city council that the 
money is in the treasury; and in the absence of such certificate, as re
quired by Section 45 of the :tviunicipal Code, the board of public service 
is without authority to employ a janitor for the city building, and a per
son so employed can not recover from the city for his services." 

In order to make an obligation binding upon the city, the city auditor must 
certify that the money necessary to pay such obligation is in the treasury to the 
credit of the fund and not otherwise appropriated, unless the obligation comes 
within one of the exceptions found in Section 3809, General Code. The obligation 
in question does not come within any of said exceptions, and the .certificate of 
the auditor is required to make its payment legal. 

1\ ext as to the requirement for bids and the authorization of council. 

Section 4328, General Code, provides : 

"The director of public service may make any contract or purchase 
supplies or material or provide labor for any work under the supervision 
of that department not involving more than five hundred dollars. When 
an expenditure within the department, other than the compensation of 
persons employed therein, exceeds five hundred dollars, such expenditure 
shall first be authorized and directed by ordinance of council. When 
so authorized and directed, the director of public service shall make 
a written contract with the lowest and best bidder after advertisement 
for not less than two nor more than four consecutive weeks in a news
paper of general circulation within the city." 

For expenc(itures less than five hundred dollars the director of public service 
may contract without asking for bids and without the authorization of council. 
The total amount of the expenditure to be made by the contract in question is not 
stafed. If it is less than five hundred dollars it may be entered into by the director 
of public service, without asking for bids, and without the direction and authoriza
tion of council. If the expenditure exceeds five hundred dol.lars council must 
first authorize and direct such expenditure. 

The compensation of the persons employed in the department, is also ex
cepted from the provision for competitive bidding, and as to the authorization and 
direction of council. 

In order for a person to be employed in a department, a position therein 
must be regularly created, and the compensation therefor must be fixed by council 
under the authority given it by Section 4214, General Code, which reads: 

"Except as otherwise provided in this title, council, by ordinance or 
resolution, shall determine the number of officers, clerks and employes 
in each department of the city government, and shall fix by ordinance 
or resolution their respective salaries and compensation, and the amount 
of bond to be given for each officer, clerk or employe in each department 
of the government, if any be required. Such bond shall be made by such 
officer, clerk or employe, with surety subject to the approval of the 
mayor." 



_\XXt.;'_U, REPORT OF THE _\TTORXEY GENER.lL 415 

In the service department the director of public service is authorized to es
tablish the positions under Section 432i, General Code, which provides: 

"The director of public service may establish such sub-department 
as may be necessary and determine the number of superintendents, 
deputies, inspectors, engineers, harbor masters, clerks, hborers and other 
persons, necessary for the execution of the work and the performance 
of the duties of this department." 

The persons in question in this case are not employed directly by the city 
but are furnished by the company under its proposed contract with the city. Xo 
positions have been created, and no compensation has been fixed by council. 
)I either the contract in questi0n nor the compensation to be paid the men, can 
come within the provision that the expenditure is for the compensation of em
ployes in the department. 

)J o rloubt the services for which the c;mtract is sought to make are such as to 
require skill, knowledge and experience. It is evident also that in addition to 
the men, the contract calls for the use of a patented device which is to be used by 
them in making the proposed tests. The contract then is for the use of a patented 
device and for the services of experienced men to use the device. 

This situation raises two questions: 
First. Docs the requirement for competitive bidding include the employment 

of persons, who are employed because of their skill, experience and knowledge? 
Second. Does the requirement for competitive bidding prevent the city from 

contracting for the use of a patented device? 
The general rule is stated by Dillon in his work on ::\Iunicipal Corporations 

at Section 802, page 1199, as follows: 

"It has been held that where competitive proposals work an in
congruity and are unavailing as affecting the final result, or where they 
do not provide any a(h·alitage, but the nature of the supply requires that 
it be determined from inspection and test, which are made from per
sonal examination and trial and depei1d upon special knowledge and 
judgment, or where the thing to be obtained is a monopoly, or the 
requirement is of personal skill or professional service, or it is practically 
impossible to obtain what is required and observe such forms, a statute 
requiring competitive bidding does not appl);." 

He further says at pages 1202 and 1203: 

"A practical monopoly of the subject matter of the contract is also 
regarded as furnishing a sufficient reason for an exception to a statutory 
requirement to advertise for bids. 

''Scientific knowledge or professional skill has also been regarded 
as furnishing a gmund for an exception to the statutory rule. Thus it 
has been said that th1: services of a lawyer, of a physician, or of an 
architect or surveyor, are not embraced within a pro\·ision requiring the 
letting of contracts to the lmvest bidder." 

In case of Horgan and Slattery vs. City of Xew York, 100 X .. Y. Supp. 68, 
il IS held: 

"A contract between the armory board and an architect for the 
rendition of services by the latter, devising plans for an armory was not 
required to be in writing." 
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Houghton, ]., says at page 71. 

"It was not necessary to let the contract for the preparation of plans 
and specifications for the proposed armory by competitive bidding. The 
services required scientific knowledge and skill, and that character of 
sen·ice need not be obtained by bids." 

In O'Brien vs. City of Niagara Falls, 119 N. Y. Supp. 497, it is held: 

"The provision of a city charter that it shall be the duty of the 
city council, and of all boards, departments, and officers of the city, 
after public notice, to let to the lowest bidder contracts for any work or 
material, in excess of fifty dollars, for any such board, department, 
or officer, unless the board of estimate and apportionment unanimously 
determine it to be impracticabie to procure the work or material by con
tract so let, does not apply to the professional and technical services of 
a court stenographer, so as to prevent the city council obtaining such 
services without competitive bids or the approval of the board of esti
mate and apportionment, for the purpose of conducting, pursuant to its 
power under the charter, an occasional investigation of the management 
of the city offices." 

Pound, ]., says at page 499: 

"That the services of a stenographer in reporting evidence call 
for technical and professional knowledge and skill not of a character 
ordinarily to be obtained to the best advantage by competitive bids, cannot 
be seriously questioned. It has been so held as to architects and en
gineers, physicians, lawyers, and artists." 

l-Ien of professional and technical knowledge and skill cannot be em
ployed to advantage by competitive bidding. Such men are usually employed 
by personal selection, where opportunity is given to determine and judge the per·· 
son's knowledge, skill, experience and· ability. The value of the services of a per
son of profes,.ional and technical skill and knowledge cannot be determined at 
competitive bidding. 

It would be impracticable and useless to ask for bids for the services of 
men to use a patented device, where such device requires skill and technical knowl
edge to operate the same. Such men may be employed without securing bids 
therefor. 

The courts are not agreed as to the rule in the case of patented materials 
and devices. The authorities are in conflict and cannot be reconciled. 

Dillon on :\Iunicipal Corporations discusses this at Section 803, as follows: 

"vVhen no provision of the charter restricts the power of the mu
nicipality to contract, e. g., requiring all contracts to be let to the lowest 
bidder, municipality may contract for the use of a patented or monopolized 
article in a public improvement. vVhen the statute or charter requires that 
contract for work or material shall be let by competition and after ad
vertisement, a divergence in the views of the courts has arisen on the 
question whether a city can contract for the purchase or use of patented 
articles. In :Michigan, X ew York, and some other states, it has been 
held that where the statute or charter provides that no contract shall be 
made by the city except with the lowest bidder after advertisement 
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for proposals, such provision was not intended to prevent the city 
from taking advantage of patented articles, and does not prohibit it 
from contracting for the use of an article or material although 
the article is patented, and the patent is owned and controlled by a 
single person. But on the other hand the Supreme Courts of \Viscon
sin, Louisiana, Illinois, and some other states have adopted the con
trary view and hold that the statute intends that there shall be com
petitive bidding in all cases; that when an article is patented there 
cannot be competitive bidding, and that a specification calling for a 
patented article violates the implied requirement of a statute pro· 
hibiting the letting of contrar:ts otherwise than by competition to the 
lowest bidder." 

~IcQuillan on ::\Iunicipal Corporations says at Section 1197: 

"The prevailing and better opinion is that a provisiun of the 
charter or statutes that municipal contracts be let on competitive bids, 
does not preclude the proper authorities from specifying a patented 
article or process, which practically precludes competitive bidding. 
Therefore, it is generally held that if all the competition is permitted 
of which the situation allows, a patented article or process may be 
specified." 
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In the cases which do not except patented articles from the provisions of the 
charter or statute which provides for competitive bidding, it is usually held 
that this provision prevents the city from contracting for the patented material. 

The courts of Ohio have permitted municipalities to use patented pavement 
in the improvement of a street. 

In case of Hastings vs. Columbus, 42 Ohio St., 585, the sixth syllabus reads: 

"The fact that a street improvement is to be made with a specific 
patented pavement, is no valid objection to an assessment for such im
provement, if, before the contract was let, the city had acquired the 
right to permit any bidder who might be successful, to use, on reason
able terms, such patent in making the improvement." 

In Holbrook vs. Toledo, 18 Cir. Dec., 284, it is held: 

"Competitive bidding is not necessarily narrowed, but may be 
broadened, by admission to the competition of material which monop
olized by reason of patents; and in the exercise of a sound discretion 
it is competent for the proper city authorities, in advertising for bids 
for a street improvement, to call for material which is covered, or the 
assembling of which is covered, by patents." 

This case was affirmed without report in 73 Ohio St., 400. In this latter case 
it was contended that the city must first secure the right to use the patented 
article at a reasonable price before the city can specify such patented pavement 
for use. This contention was overruled by the court. 

In summing up his conclusions, \Vildman, J., says on page 296 of 18 Cir. 
Dec. 284, supra, as follows: 

"In the absence of any provtswn in the Ohio statutes that a city 
may not let just such a contract as has been let here, in the ab~ence of 

14-A. G. 
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any provision in this statute such as we find in the statute with refer
ence to the city of Cincinnati, which was cited to us, containing the 
express terms upon which a patented improvement may be used, we are 
of ·011e · rnind that we ought not to read into this law the restrictions and 
qualifications for which counsel for plaintiff contend. \Vherever the 
exclusive right to a thing is owned or controlled, it has seemed to us 
that the people of a city ought not to be deprived of an opportunity to 
avail themselves of a useful and valuable thing simply because it is so 
controlled. And this kind of monopoly which we guard by the issuing 
of letters patents is a monopoly which has been encouraged, because it 
stimulates inventive genius a11,i in the end results in great good to 
humanity." 

In Saunders vs. City of .Iowa City, 134 Iowa 132, it is held: 

"A contract for a· street improvement which is let to the lowest 
bidder is not.in. violation of the statute relating to competitive bidding by 
reason of the fact that the council, in its resolution authorizing the im
provements and its·advertisement for bids, required the use of a patented 
pavement.'' 

Deemer, J., says at page 145: 

'·'\Vhat is· meant by this statute is that there must be competition 
where competition is possible. This is the construction usually given 
to statutes which are not prohibitive in character. If the material, or 
part of it, is monopolized by patents, there cannot, of course, be ab
solutely free competition, and where that is impossible, it surely was not 
the intent of the legislature that all improvements should cease, or that 
antiquated methods only should be adopted. All that the law means, 
as we view it, is that in all cases where competition may exist, such 
competition shall be allowed by receiving bids, and in the absence of 
expressed prohibition there is nothing to warrant the exclusiory of patented 
articles." 

The court here states what, in my opmton. is the correct rule. In Ohio 
the courts have recognized the right of a municipality to use patented pave
ments. A patented device or article of any kind is usually under the absolute 
control of the patentee or his assignees. He has a monopoly of this article, 
which has been given to him by the federal government. So far as the patented 
article is concerned there can be no competition. There may be, however, as in a 
paving contract, other things to be furnished in addition to the patented article. 
So far as the patented article is concerned there can be no competition, and bids 
upon that alone would be useless and worthless. The other features of the con
tract, however, may be subject to competition. As to these bids are required. 
So also there are several patented pavements, these may be placed in competition 
with each other. 

In submitting plans for bids the entire contract, including the patented 
articles, should be submitted for bids. A patented article is usually for sale to 
all persons at the same price, although the price is to a certain extent arbitrary 
to the person who controls the patent. 

Section 3811, General Code, provides: 

"X o municipal corporation shall adopt plans or specifications for 
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a public improvement required by law to be made by contract let after 
competitive bidding, which requires the exclusive use of a patented 
article or process, protected by a trade-mark, or an article or process 
wholly controlled by any person, firm or corporation or combination 
thereof." 
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This statute places a limitation upon the use of a patented article by a 
municipal corporation in making a public improvement. The purpose of the 
contract in question is not for the purpose of making a public improvement, but 
is for the pu.rpose of testing the water pipes. 

This sectiot~ does not prohibit the use of a patented article or process, 
but it prohibits the adoption of plans and specifications for a public improvement 
which requires the exclusive use of the patented article or process. The purpose 
of the section is to require that other articles on processes shall be placed in com
petition with the patented article or process.· The plans may call for the use of 
a patented article, provided other articles are placed in competition with it and 
may be substituted for the patented article in the letting of the contract. 

In your case there are no plans and specification. The city desires the use 
of a patented article to test its water mains. It does not purchase the patented 
device but contracts for its use. It is not, in my opinion the purpose of this 
statute to prevent the city from using a patented dev'i~e such as is to be con-
tracterl for in this case. Section 3811, General Code, does not control this ques
tion. It is declaratory, however, of the policy of the law as to the me of a 
patented article, where competitive bidding is rE-quired. 

If there is but one device by which the water mains can he successfully 
tested, competition is unavailable. If, however, there is more than one device 
by which the test can be made, bids might be asked for. In that case a question 
would arise as to which was the better device or process. This woul,l have to 
be taken into consideration in awarding the contract. The lowest bid alone 
would not of itself be controlling. The utility and other qualities of the device 
must also be taken into consideration. This would present a situation similar 
to that which is presented in the employment of persons of professional ur 
tP~hnical skill and knowledge. Competitive bidding would not always be avail
able, it would not always bring the desired result. Better results may be secured 
by negotiation than by competitive bidding. It is impossible to lay down a 
general rule to govern all cases. 

The proper rule seems to be that where a patented article is to be used 
by a city, competitive bidding should be had so far as such bids are practicable 
and available. This must be determined by the particular facts of each case. 

In the case you submit, two things are contracted for, to-wit: the patented 
device, and the services of the men to use the device. Competitive bidding as 
to both of these is to a great extent impracticable. The first is under the abso
lute control of the company, and second requires technical knowledge and skill. 
Competitive bidding is not required as to the second, and the facts submitted are 
not sufficient to determine definitely if it is required as to the first. \Vhere bids 
are not required because they are impracticable, the requirement that couneil 
must first direct and authorize the expenditure is a check upon the power of the 
director of public safety. 

The contract so far has not been legally entered into. The certificate of 
the auditor, in any event, is required. If the expenditure is in excess of five 
hundred dollars, council must first authorize such expenditure. ::\fore facts arc 
required in order to determine if the same can be let without competitive bidding. 

Respectfully, 
TnwTHY S. HocAx. 

Attoruej' General. 
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719. 

JUSTICES OF THE PEACE ~OT ABOLISHED BY CO~STITUTIOXAL 
A).IEND).IE~T. 

_As evidenced (1) by tire express statement of the committee, chosen by tire 
constitutional convention, to report 011 tire question of the abolition of Justices 
of the Peace, (2), by the action of the convention in pror•iding in every instance 
of the abolition of offices for the continuation in office of present iucumbents, 
until pror•ision is made for their successo1·s, (3) by the title to .Proposal No. 19, 
which purported to abolish Justices of the Peace onlJ,• in certain cities, (4) by the 
provision of proposal No. 41, that all laws theu in force and not inconsistent 
with tht? con,slitutioii, shall continue in force twtil amended or repealed; it was 
clearly not the intentiou of tire Constitution to abolish Justices of the Peace. 

Proposal No. 41, must. therefore, be constmed to leave unrepealed the 
statutory pror·isions relating to Justices of the Peace. 

~ovember 18, 1912. 

Bur~au of Inspection and Supervision of Public Offices, Departme1.~ of Auditor 
af State, Columbus, Ohio. 

GENTLEME"' :-In your letter of September 30th you ask me the following 
question: 

"Will the office .of justice of the peace be abolished after January 1, 
1913, by. reason of. the adoption of the constitutional amendments to 
Article IV of the Constitution of Ohio?" 

. . ~ . ' 

In reply to your inquiry I beg to advise that this question has given me 
more trouble in arriving at a conclusion than any submitted to me since my in
wmhency in this office. .\ppreciating the fact that not only has there existed 
and do there exist opposite opinions among the very best lawyers of the State upon 
the effect of the constitutional amendments in respect to the continuance or 
the abolition of /the office of the justice of the peace. but also the reasons for 
the position taken by the advocates of the one side or the other to the con~ 

troversy are out of harmony, and in fact destructive of each other, I have sought 
the written opinions of two of the very ablest jurists who were members of 
the constitutional convention, to-wit: Honorable Hiram D. Peck, author of the 
Judicial Reform Proposals, a.nd Honorable E. B. King; also, the written opinions 
of two other distinguished lawyers, Honorable Thomas H. Tracy of Toledo, and 
Honorable ]. M. McGillivray, of Jackson, Special Counsel in this department; as 
well as the verbal opinion of a great number of other lawyers, and J must say 
I have never found a question looked at from so many different angles as the 
r·resent one. The lawyers mentioned are all men of such high standing that I 
deem it proper to embody their respective views in this communication and to 
state my 0\'v.n conclusions as· I go along. 

Judge Hiram D. Peck forwarded to me on August 22, 1912, a copy of a 
communication which he had just prepared for publication, and the same is 
herein given, together with copy of his letter of August 22d: 

,;Cincinnati, August 22, 1912. 

'"DEAR ).fR. HOG.\X :-Yours of the 21st is just at hand. 
'"I hand you herewith a copy of an article which I have just pre-
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pared for publication on the subject mentioned by you. I have great 
confidence in the proposition stated, and ha,·e nothing more to add, ex
cept to say, that if anybody in the Convention had thought that they 
were abolishing the office of Justice of the Peace, the proposition 
would not have been passed in its present form. 

"Yours truly, 
H. D. PECK." 

"AS TO JUSTICES OF THE PEACE. 

"\Vith reference to the contention that the proposed amendment 
to the Constitution of the State will result, if adopted, in the abolition 
of the office of Justice of the Peace, permit me to say that the Constitu
tion now in force has two sections that bear on the subject. Section 1 of 
Article IV mentions Justices of the Peace as part of the Judiciary of the 
state, but does not prescribe them, where or how they shall be chosen, 
or fix their terms of office or jurisdiction. Section 9 of the same Article 
is the real ~ource of the existence and powers of the Justice of the 
Peace. It is in these words: 

"'SeCtion 9. A competent number of justices of the peace shall 
be elected by the electors in each township in the several counties. 
Their term of office shall be three years and their powers and duties 
shall be regulated hy law.' 

"It will be observed that this section is mandatory; that it pro
vides for a competent number of justices of the peace ill each towll
ship, fixes the term of office, and directs the legislature to regulate 
their powers and dutif's. If there were no mention of Justices of the 
Peace in Section I, Section 9 provides everything that is necessary for 
the existence of such Justices, w that if the mention in Section 1 
omitted, ami Section 9 continued in force, the office is duly provided for. 
Now, that is just what is provided for in the proposed amendments. 
The words, 'Justices of the Peace' are omitted from Section 1 of 
Article IV, and Section 9 of the same article is re-enacted as follows: 

"'Section 9. A competent number of Justices of the Peace shall 
be elected by the electors in each township in the several counties, 
until otherwise provided by law. Their term of office shall be for 
four years, and their powers and duties shall be regulated by laws; 
provided that no justice of the peace shall be elected in any township 
in which a court other than a mayor's court is, or may thereafter be 
maintained with the jurisdiction of all causes of which justices of the 
peace have jurisdiction, and no justice of the peace shall have, or ex
ercise jurisdiction, in such township.' 

"The foregoing Section 9 is substituted by the proposed amend
ment for the original Section 9, and with this new section in force 
there is as clear and express provision for the office of Justice of the 
Peace as there was by the terms of the original section. The only 
difference is that the General Assembly may in the future abolish 
the office in places where it is not needed or desired-a power which 
it is eminently proper the General Assembly should ha,·e. The existence 
of the office and its functions are as clearly provided for as they were 
in original Section 9 and in the same mandatory words, anlf all that 
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part of the .new section after the word 'provided' relates only to the 
City of Cleveland and does not affect the general question of the ex-
istence of Justices of the Peace. · 

"To put it briefly, the provisions of the constitution as to the 
office of Justices of the Peace will stand as follows, if the proposed 
amendments are adopted: 

"'Section 9. A competent ll!Wlber of Justices of the Peace shall 
be elected by the electors in each township of the several counties, until 
otherwise provided by law.' 

"If that does not provide for the continuance of the office, it is 
difficult to see how it could be done. The reference in the schedule of 
Proposal 21 is to original Section 9 of Article IV, for which the new 
Section 9 is substituted, and as the repeal of Section 1 and original 
Section 9 leaves the whole matter to rest on the provisions oi the new 
Section 9, the amendment as to the City of Cleveland is unnecessary or 
'of PO effect,' as the schedule provides, because the new Section 9 
leaves the whdle matter within the discretion of the General Assembly, 
which can provide for Justices in Cleveland or not as may be found 
proper. 

''Since writing the above my attention has been called to the fact 
that Sections 2 and 3 of Article XVII, which remain in force undis
turbed by the ,pew provisions, recognizes the existence of the office 
of J u~tices of the Peace and fixes their terms of office in these words: 

"'The term of the office of Justice of the Peace shall be such 
even numbered years, not exceeding four years, as may be prescribed 
by the General Assembly.' 

·• 'Section 3. Every electi~e officer holding office when this 
amendment is adopted shall continue to hold such office for the full 
term for which he was elected and until his successor shall be elected 
and qualified as provided by law.' 

"If anything more were needed to show the intention of the Con
stitutional Convention to continue the -existence of the office of Justice 
of the Peace, and to continue in office the men now holding that office, 
it is difficult for me to suggest what that should be." 

Before going further it may be said that I fully concur with Judge Peck in 
his statement,-if there were no mention of Justices of the Peace in Section 1, 
Section 9 provides everything that is necessary for the existence ci£ such justices. 
However, Judge Peck assumes that Section 9 as found in Proposal 21, or in 
Article. IV .of .the New Constitution, remains in full force and effect. In my 
judgment, it will not do to assume this. The matter is very disputable, with 
the weight of reason being the other way. In fact, Judge King (as will here
inafter appear in his brief) differs from his associate in the Constitutional Con
nntion, Judge Peck, on this material point. 

Said Proposal 21 appears in the following way: 

":\'U.\IBER 21. 

"ABOLITIO::\ OF JUSTICES OF THE PEACE I:-J CERTAIN CITIES. 

ARTICLE I\'. 

"Section 9. A competent number of justices of the peace shall be 
elected by the electors in" each township in the several counties, until 
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otherwise provided . by law. Their term of office shall be for four 
years and their powers and duties shall be regulated hy law; provided 
that no justice of the peace shall he elected in any township in which 
a court, other than a mayor's court, is, or may hereafter be, maintained 
with the jurisdiction of all causes of which justices of the peace have 
jurisdiction, and no justice of the peace shall have. or exercise, juris
diction in such township 

''SCHEDULED; 

''] f the amendment to Article IV, Sections 1, 2 and 6 be adopted 
hy the electors of this state and become a part of the constitution, then 
Section 9 of Article IV of the constitution is repealed, and the forego
ing amendment, if arlopted, shall be of no effect." 
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At this point it will be noted that the Constitutional Convention made the 
following explanation of Proposal 21": 

"This amendment prohibits the election of justices of the peace 
in municipalities where municipal courts, other than mayor's courts, have 
been or may be established. It applies only to certain large cities." 

If we assume that by the language,-"Section 9 of Article IV of the Con
stitution is repealed" that the whole Section 9 is referred to, we still have con
fronting us the following language of the schedule,-"and the foregoing amend
ment, if adopted, shall be of no effect." 

The argument is made that by the language-"and the foregoing amend
ment, if ·adopted, shall be of no effect" is meant in reference only to the proviso 
in Section 9, ·to-wit: "provided that no justices of the peace shall be elected in 
any township in which a court other than, etc.," I cannot concur in this view. 
That might have been thought by some of the members of the Constitutional Con
vention, and might have, in a way, been intended, but amendment means amendment 
and not proviso. 

Judge King's position in the matter is stated in his commission of October 
8th. Judge King's communication is a very lucid and strong argument in support 
of the proposition that the office of Justice of the Peace in the State of Ohio 
has not been ,ftbolished. It will be noticed that Judge King does not rely upon 
the material proposition advanced by Judge Peck, and their different lines of 
reasoning, and the different" premises moved me at times to the conclusion to 
submit this" whole 1natter to the courts for determination. His letter of October 
8th reads as follows: 

"Sandusky, Ohio, October 8, 1912. 

''DEAR SIR :-In reply to your fa,·or of the 7th inst., I beg leave to 
enclose a printed copy of the circular prepared •in accordance with the 
resolution of the convention upon the subject of the status of justices of 
the peace, and I also note in your letter that the question is giving 
you considerable trouble. 

"Propo>al X o. 19, providing for the amendment to Sections 1, 2 
and 6 was adopted by the convention with the understanding that Section 
1, left out of the list of constitutionally created courts, justices of the 
peace. This was definitely done and done for the purpose of lea,·ing 
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the justices of the peace a purely statutory office that might in the future 
be abolished entirely by the General Assembly either throughout the State 
or in such municipalities as might desire and acquire by general or 
special legislation a municipal court that would take the place of the 
justices of the peace . 

. "Proposal 1'\ o. 21 was des~gned to fit a condition of affairs existing 
in the city of Cleveland more particularly providing that no justice of 
the peace should be elected in any township in which another court 
other than :\Iayor's court is, or may hereafter be, maintained. 

''After the two had been adopted it was noted that if the amend
ments in Sections I, 2 and 6 were ratified by the people that there would 
be a conflict with Section 9 because Section 9 is the section of the old 
constitution which provided that justices of the peace shall be elected 
in each township of the several counties of the state and if they were 
adopted and in effect, the adoption of the amendment to Section 1 
would have no effect since Section 1 is a mere recitation that judicial 
power invested in certain named courts. Section 9 then was the im
portant section in that article which established the justices of the 
peace court. 

"Framers of the Constitution of 1851 did not mention Section 1 
of Article IV as establishing a court of the justices of the peace or any 
other court, for they provided to establish a supreme court by Section 
2, and by Section 3 a common pleas court, and by amendment to Section 
6 a circuit court, and by section 7 a probate court, and by section 9 
justices of the peace. Section 1 then was simply a declarative section 
of the vesting of judicial power, but Section 1, while it mentions a num
ber of courts, might have omitted all of them or might have named only 
one, retaining the provision which is in the original section such other 
courts inferior to the supreme court as may from time to time be estab
lished by law.' 

"The amendment recites the supreme court, courts of appeal, courts 
of common pleas, courts of probate and then such other courts inferior 
to courts of appeal as may from time to time be established by law. 

"Xow then, the report of the committee enclosed was prepared be
fore the election. 'vVe could not know what action the voters might 
take but they not only adopted proposals 19 and ·21, but they also adopted 
proposal 41, and it is upon that I now rely for the statement that justices 
of the peace are not abolished by the two amendments to the constitution, 
notwithstanding that the schedule attached to No. 21, Section 9, pro
viding that if the amendment to article IV, Section 2 and 6 be adopted, 
then Section 9 of Article lV of the Constitution is repealed, and the fore
going amendment, if adopted, shall be of no effect, for the very evident 
reason that the provision in the schedule Xo. 41 'All laws then in force 
(January I, 1913) not inconsistent therewith shall continue in force 
until amended or repealed.' 

"Laws are in force establishing the office of justice of peace, pro
viding for his election, the duties of his office and his jurisdiction. 
These are not inconsistent with the constitution because judicial power 
is vested in Ohio in the courts named in Article IV and in such other 
courts inferior to the court of appeals as may from time to time be es
tablished by law. Those statutes not being inconsistent with either of 
the amendments relating to the h1dicial system are still in force. 

"There is no provision in the constitution prohibiting the election 
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of a justice of the peace or preventing the legislature from establishing 
the office, this having been done even previous to the adoption of the 
amendment, but not being inconsistent to the amendment, remains in 
force, and is as truly a law establishing the office of justice of the peace, 
and as truly within the terms of the present amended constitution as if 
it were a law enacted by the General Assembly subsequent to the adoption 
of the amendments to the constitution. 

"If I doubted my own judgment upon this construction, T am sus
tained by the opinion of my colleagues in the convention whose attention 
was caiJed to this question and who were men of legal experience as well 
as every other lawyer with whom I have discussed the question, ex
cepting :\Ir. Tracy, of Toledo, who took an acti\·e interest in the defeat 
of most of the amendments to the constitution and who sought evidently 
to bring discredit upon the judicial amendment known as the 'Peck 
Proposal,' Sections 1, 2 and 6, by asserting that the office of Justice of 
the Peace w~s af_olished in ?hio. . _ _ 

··:\1y mmd 1s so constituted that 1t can see but one s1de of th1s 
propos1tton. The constitution does not abolish the office; it simply says 
nothing about it. Its establishment is not contrary to any provision 
of the constitution, but, on the contrary, power is expressly conferred 
upon the General Assembly to establish it or any other judicial office 
and there, the situation and position of justice of the peace will remain 
after J anuar:v 1, as' they have been before, and when the terms of the 
present incumbents expire, their successors will be elected as before and 
all things shall go forward as before until such time as the General 
Assembly shall see fit to amend the statutes in relation to them. 

"It is true that Section 9 is of no effect. Old Section 9 is repealed 
and the new one having been adopted by its own terms becomes of no 
effect, therefore the constitution does not provide as the amendment to 
Section 9 is intended to provide, for the abolishment of the office in 
townships in which a court is maintained having the oame jurisdiction 
as justices of the peace. The subject proposed to be accomplished by 
the amendment to Section 9 is now turned over to the General As
sembly." 

425 

.\fter the Constitutional Convention had agreed upon the proposal and during 
the campaign in reference to the constitutional amendments there was much 
discussion throughout the state as to whether or not the office of justice of the 
peace would be abolished provided Proposal 21 was adopted. The Association of 
Justices held a meeting to consider the matter, and interest in the question became 
so intense that the Constitutional Convention assembled on the 26th of August, 
1912, appointed a committee consisting of Judge Hiram D. Peck, Judge E. B. 
King and Judge D. J. Nye to prepare and have published a statement as to 
whether or not the adoption of Proposal 19 on the Constitutional amendment 
IJallot would abolish the office of justice of the peace, and this committee reported 
as follows: 

"JUSTICES OF THE PEACE. 

"'THEY A.RF. NOT ABOLISHED BY THE PROPOSED A~IENDMENTS TO THE CONSTITCTION. 

"Report of Special Committee Appointed by the Convention : 

"The undersigned, appointed by the Fourth Constitutional Con-
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vention at its session in Columbus August 26, 1912, as a committee to 
prepare and have published a statement as to whether or not the adoption 
of Xo. 19, on the constitutional amendments ballot, relating to change 
in the judicial system, will abolish the office of justice of the peace, 
beg leave to submit the following report: 

''This office, by the existing constitution, is declared to be one of 
the courts in which judicial power is vested. But this section of Article 
IV, now in force, as well as amended Section 1, vests the i~tdicial power 
in certain named courts and such other inferior courts as may from 
time to time be established by law. vVhile the. office of justice of the 
peace is recognized by the constitution as a judicial one, it is also estab
lished by law, for there exists on the statute books a provision for 
election of justices of the peace, their number in each township, the 
terms of their office, their jurisdiction and the manner of their compen
sation. 

"Provision is made in the General Code for justices of the peace, 
as well as their election and duties, in Sections 1712-1806, and for their 
jurisdiction and powers in Sections 10223-10491, both inclusive; and 
none of these statutes will be repealed by the adoption of any of the con
stitutional amendments proposed. 

"Section 15 of Article IV of the Constitution, both in the present 
constitution and in the amendment proposed, provides that 'any exist
ing court heretofore created by law shall continue in existence until other
wise provided.' Section 1 of the original schedule and the schedule adopted 
by the con\'ention known as amendment K o. 41 on the ballot, provides that 
all laws in force, not inconsistent with these amendments 'shall continue 
in force until amended or repealed.' These two propositions ·of the 
constitution protect in office every official until the end of his term, 
and they protect forever, until repealed by the General Assembly, the 
statutes creating and regulating the jurisdiction of the office of justice 
of the peace, because it is not inconsistent with the constitutional pro
vi-sions contained in Section 1 of ·Article IV. Section l is oi1ly declara
tive of the courts in which judicial power is vested. It omits to name 
several important courts now existing in Ohio, as for instance. the 
superior court of Cincinnati, the court of insolvency of Cuyahoga county, 
the municipal court of the city of Cle\·eland, and there may be others, 
all of which are created by statute and all of which will remain in exist
ence until the statutes· creating them are repealed or changed. This is so 
with justices of the peace. The justices now in office will continue until 
their terms expire, and they will .continue to be elected until the General 
Assembly changes the law relating to them. It may be just as well said 
that the superior court of Cincinnati, the court of insolvency of Cuya
hoga County, and the municipal court of Cleveland are abolished by these 
amendments; because they are not named in Section 1 as constitutional 
courts; yet no one would claim that these courts are interfered with. 

"This, we believe to be the legal construction and effect of the pro
posed amendments that relate to the office of. justice of the peace. 

"HIRAM D. PECK, 

"E. B. KI.XG, 

"D. J. XYE." 

The report made by the committee was published throughout the state. 
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The position of ::\lr. Tracy is contained in his letter of August 27, 1912, to 
Judge King which is as follows: 

"August 27, 1912. 
"HoxoRAnLE E. B. Ko;c, Sa11duskJ•, Ohio. 

''::\IY DEAR }l'DGE :-I note from the morning paper that you and 
others have been appointed a committee by the late constitutional con
vention to inform the justices of the peace of the state that the adoption 
oi Proposal Xo. 19 would not abolish the office of justice of the peace 
in the state of Ohio. 

''I will esteem it a favor if you will promptly send me a copy of 
anything which you may sign and put out on this subject. 

"In the meantime, I call your attention to the schedule, with which, 
of course. you are entirely familiar, which follows Section 9 of Article 
IV, and which reads as follows: 

"'If the amendment to Article IV, Sections 1, 2 and 6, be adopted 
by the electors of this state and becomes a part of the constitution, then 
Section 9 of Article IV of the constitution is repealed, and the fore
going amendment, if adopted, shall he of no effect.' 

"Amended Section 1 of Article IV, which is included in proposal 
Xo. 19, omits justices of the peace from its provisions, and the above 
quoted schedule expressly provides that if Proposal No. 19 is adopted, 
the Section 9 of the present constitution shall be repealed, and amended 
Section 9 shall be of no effect. 

"Under these conditions, it has seemed to me that the office of 
justice of the peace, so far as the constitution is concerned, will be 
abolished if Proposal ~o. 19 is adopted. I do not want to mislead my
self or any of the voters of the state, and I am sure you do not." 

Also, in his letter of August 29th to Honorable E. B. King, which is m part 
as follows: 

"Notwithstanding your statement that the pos1tton taken by myself 
and, I believe, a• majority of the lawyers of the state who have considered 
the matter, 'is not supported by any kind of reason and certainly contrary 
to the truth," I am still unconvinced of the correctness of your position 
after reading your letter. 

"You absolutely ignore the effect of the schedule following 
Section 9. J f it had not been the intention to abolish the office of justice 
of the peace, why was the schedule following proposed Section 9 in
serted? I have been told that it was the sentiment of a majority of the 
delegates to the constitutional convention that the office of justice of 
the peace should be abolished. You know whether this is correct or not. 
I .am not in a position to know. 

"The people undoubtedly have the right to vote, and should be 
given the opportunity to vote, if they desire, upon the question as to 
whether the office of justice of the peace should be abolished, but the 
members of the convention should inform them, and not mislead them, 
when the question is before them, as I believe it squarely is at this time. 

"I wrote to Judge Peck substantially the same letter which I wrote 
you, and have received a reply, in which he gives entirely different rea
sons as to why the office is not abolished, and which reasons do not sup
port your argument, but are, it seems to me, inconsistent with your 
argument. 

"You correctly anticipate what any lawyer would say ·to the 
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wphistry contained in your suggestion, that the schedule, being Propo"sal 
X o. 41, would retain in force all laws not inconsistent with the amend
ments, and properly answer, by saying that there is no assurance that 
proposal Xo .. 41 will be adopted. You, however, state what is not true 
when you say "the schedule of the original constitution pro\·ides that all 
laws in force, continue in force until amended or repealed.' Section 1 of 
the schedule to the original constitution provides, 'All laws of this state 
in force on the 1st day of September, 1851, not inconsistent with this 
constitution, shall continue in force, until amended or repealed,' whereas 
the facts are, that none of the sections of the statute which you cite, 
from 1712 to 1806, inclusive, and from 10233 to 10449, inclusive, and which 
you claim create and provide for the continuance of justices of the peace, 
were 'in force on the 1st day of September, 1851.'" 

i\Ir. ~icGillivray responds to Judge King's brief with a brief of which the 
following is a copy: 

"Section 1 of Article III of the Constitution of 1802 and of Article 
IV of the Constitution of 1851 both include Justices of the Peace among 
the constitutional offices of our judicial system. Proposal 19 leaves them 
out. 

"Section 11 of Article III of the Constitution of 1802 and Section 9 
of Article IV of that of 1851 provided for the election of Justices in 
each township of the several counties of the state. Section 9 is repealed 
by the schedule attached to proposal 21. 

"This presents the whole question, except as to the effect of proposal 
41. 

"That Justices of the Peace were intentionally omitted from the 
list of constitutionally created courts is conceded. This is clearly stated 
by Judge King, with whom I agree that Section 1 of Article IV did not 
create the office of Justice of the Peace, but it was established by Section 
9 of that Article. Such being the case, I take it that Judge King and I 
will also agree that with Section 9 repealed, Justices of the Peace are 
not established as a part of our judicial system by the Constitution, and 
are relegated to the class of 'such other courts inferior to the Supreme 
Court as may from time to time be established by law,' to use the 
language found in the Constitution of 1851, or 'inferior to the Courts of 
Appeals,' to adopt the language of proposal 19. 

"Assuming that all agree as to this, about which there is no room 
for cavil, attention is called to proposal 41, which reads: 

" 'The several amendments passed and submitted by this convention 
when adopted at the election shall take effect on the first day of January, 
1913, except as otherwise specifically provided in the schedule attached 
to any of said amendments. All laws then in force not inconsistent 
therewith, shall continue in force until amended or repealed,' etc. 

"Two provisions are here to be noticed : 1. Schedules attached to 
amendments are given controlling effect, and, 2, 'All laws not inconsist
ent with the amendments shall remain in force until amended or repealed.' 

"The first proposition fixes the status of the schedule attached to 
Proposal 21, and leaves it in control. The effect of the second is for 
consideration. I am ready to concede that if, prior· to September 3, 1912, 
Justices of the Peace had beeil a .statutory office created by the Legis
lature, .it would survive under favor of this provision-but it is not. 
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\\"herein Judge King and I differ is that I do not concur in his state· 
ment 'Laws are in force establishing the office of Justices of the Peace.' 
If such were the case, no question could be raised as to abolishing that 
office, but I cannot find such law, although I find laws fixing their juris
diction, and to adopt the language of the Constitution of 1851, 'regulating 
their powers and duties.' 

"This, then, presents the matter in a nut shell. That those offices 
named in Section 1 of Article IV of the Constitution of 1851, and pro
\"ided for in Sections 2, 3, 6, 7, 8 and 9 of said Article were treated as 
constitutionally created offices must be conceded, and the Legislature 
in no instance did more than to provide for jurisdiction, election, com
pensation and the like. 

"'\Vhen it came to other offices, such as the Superior, :\[ unicipal, 
Insolvency Courts and the like, the Legislature has in haec ~·erba 'estab
lished' courts. For instance, Section 1605, General Code, reads: 

"'There shall be established in Hamilton County a court of record 
that shall be styled ''The Court of Insolvency," etc.' 

''Section 1559 of the General Code, specifically recognizes the 
former establishment of the Superior Court of Cincinnati, while Section 
1 of the Act of ~lay 10, 1910, 101 0. L., 364, reads: 

"'Section 1. That there shall be a11d is hereby esta;Jiished in and 
for the city of Cleveland a :\lunicipal court which shall be a court of 
record and shall be styled "The :\lunicipal Court of Cleveland," etc.' 

''These courts, the Superior Court of Cincinnati, The Court of In
solvency, and the :\funicipal Court of Cleveland, were all established 
under authority of Section 1 of Article IV of· the Constitution of 1851, 
and as their creation and establishment are not inconsistent with any of 
the amendments, but would be a lawful exercise of the power to 
create other courts 'inferior to the Courts of Appeals,' the laws affecting 
them continue in force under the provisions of Proposal 41. 
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"But finding no such enactment relating to Justices of the Peace, 
and feeling the same would be unneces~ary under Section 9 of ,\rticle 
IV of the Constitution of 1851, and the construction given it and the re
lated sections of that article by the Legislature for sixty years, I am 
forced to the conclusion that Proposal 41 only goes far enough t<? 
authorize present justices of the peace to exercise their powers, as pro- . 
vided by laws in force on January 1, 1913, until the expiration of their 
respective terms of office, and at that time, unless provision is made 
establishing justices courts, there will be no authority to elect, not because 
there is no statutory direction to do so, but because there is no such 
office to fill, either statutory or constitutional. 

"This results in the necessity of legislation creating the office of 
Justice of the Peace, and regulating powers and duties. 

"Of an act of the Legislature can be found creating or establishing 
the office of Justice of the Peace, and not merely fixing the numbers 
thereof and prescribing their powers and duties, I might conclude other
wise, although confronted with the fact of no necessity for the same. 

"To say that the schedule to Proposal 21 is an absurdity is to praise 
it. It is worse. Tt is a provision whereby the votes on Proposal 21 can 
only be efTecti\·e in the event of Proposal 19 losing out." 

To my mind a decision on this question turns upon the issue squarely drawn 
between Judge King and :\Jr. :\lcGilli,·ray upon the effect of Proposal 41. It will 
be noticed that :\I r. ~lcGilli\"Tay 'ays "I am r.?ady to concede that if, prior to 
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September 3, 1912, justices of the peace had been a statutory office created by 
the Legislature, it would survive under favor of this provision (Proposal 41 )
hut it is not. Wherein Judge King and I differ is that I do not concur in his 
statement 'Laws are in force establishing the office of Justice of the Peace.' If 
such were the case, no question could be raised as to abolishing that office, but 
I cannot find such law, although I find laws fixing their jurisdiction, and to 
adopt the language of the Constitution of 1851, 'regulating their powers and 
duties.'" 

In a strictly logical sense counsel is perhaps correct in this statement, but 
in my view a liberal construction must be given the amendments to our consti
tution' in relation to the old constitution and the laws passed pursuant thereto. 

At this point it can be said at the expense of repetition that Section 9 of 
Article IV expressly authorizes their creation, and we have a number of sections 
of the General Code in reference to the justices of the peace, for instance, Section 
1712 relating to the jurisdiction of the common pleas court to fix the number 
of new townships; SeCtion 1713, the number of justices in a township may be 
increased or diminished; 1714, filling vacancies; 1715, election and term; 1716, fixing 
jurisdiction, and other sections, to-wit: 1717, 1718, 1719, 1720, 1721, et seq. in 
relation to the election and the duties of the justices of the peace. I have no 
doubt that if the constitution were silent in respect to justices of the peace, and 
there were provisions authorizing the Legislature to create inferior courts, and the 
Legislature passed only such sections of the General Code as we have in reference 
to justices of the peace, no one would question the creation or the existence of 
the office. When the Legislature provides for the election or appointment of an 
officer and prescribes his duties, fixes the terms of office and provides for other 
things as contained in the General Code in reference to justices of the peace, it 
creates the office. 

Quoting from Proposal 41 : 

"All laws then in force, not inconsistent therewith, shall continue 
111 force until amended or repealed." 

l think· th~t the amendment to th~ constitution contemplates and embraces within 
that expression the laws we have in reference to. justices of the peace because 
they are not inconsistent with the constitution. If they be inconsistent with the 
constitution, unquestionably'' the Legislature would be without power hereafter 
under the head of ''inferior courts" to create the office of justices of the peace. 

:\IoreOYer, at best, and without looking at extraneous aids, it is a disputable 
question whether by the language used in the a'mendment to the constitution it 
can be said the office of justices ot the; peace has been abolished. In this contention 
considerable weight is to be given to extraneous related matters. It will be kept 
in mind ·that in the amendment relating to the judicial reform, provision is made 
for taking over by the Supreme <;::ourt of the work of the old, and similar pro
\·ision is made for the taking over of the work of the circuit court by the newly 
created court of appeals. The new· constitution in the latter respect is as follows: 

"The courts of appeal shall continue the work of the respeCtive cir
cuit courts and all pending cases and proceedings in the circuit courts 
shall proceed to judgment and be determined by the respective courts 
of appeal, and the supreme court, as now provided by law, and cases 
brought into said court of appeals after the taking effect hereof shall 
be subject to the provisions hereof, and the circuit courts shall be merged 
i•1to, and their: work continued by, the courts of appeals." 
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The jurisdiction of the common pleas courts remains the same under the new 
constitution as tile old. It therefore appears that the constitutional com·ention 
provided for the care of the cases pending in the common pleas, circuit and supreme 
courts expressly-otherwise litigants might be deprived of their rights. Xow, 
there is no provision whate\·er with reference to cases pending in the justice~ 

courts, and I do not believe that with this condition of affairs the people of the 
state on the 3d of September, 1912, believed that they were abolishing the justices 
of the peace courts. Certainly the constitutional convention did not so think. 
otherwise provision would have been made for the cases pending in the justices 
courts. :\Ioreover, the committee appointed by the constitutional convention on 
August 26, 1912, reported that "the justices now in office will continue until 
their terms expire and they will continue to be elected until the General Assembly 
changes the law relating to them. This committee, comprising judges and men 
of high integrity, had the means of knowing the true intent of the delegates to 
the convention, and while we must judge of the intent of the constitutional con· 
vention by its language, yet we have a right to give great weight to its own 
interpretation of its own acts. This is doubly important because the interpreta
tion was given prior to the election. 

Attention might further be called to the form of the ballot used at the 
special election. As to Proposal 21, it was as follows: 

"Article IV, Section 9, Abolition of Justices of the Peace in certain 
cities." 

Counsel do not concur with me in ·giving much weight to the form of the 
ballot. vVhile it may not be necessary for the form of the ballot to indicate 
definitely the true character of the proposal, yet, in my judgment, the form of 
the ballot must not be misleading or calculated to work a fraud on the electorate. 
To hold that a ballot entitled "Abolition of Justices in certain cities" carries with 
it a proposal to abolish justices of the peace entirely is to make out of the law 
an instrument of fraud. I apprehend that a court would go very slow in ousting 
a justice of the peace from office in a back township through the instrumentality 
of a vote under the head of "justices in certain cities." \Vhether the courts 
would look to the form of the ballot in determining the question, I do not know, 
but the present controversy discloses the wisdom and necessity of the constitu
tional convention exercising the greatest care to the end that the form of the 
ballot may not be misleading t.S the voter. In any event, the form of the ballot 
may be assumed as indicative of the real intention of the constitutional convention. 

Considering the great number of justices in the state, the importance of 
their work for the welfare of the state, the vast interests im·olved, the necessity 
for their existence especially outside of municipalities as is clear from the fact 
that the constitutional convention desired to leave the matter to the Legislature, 
I cannot bring myself to believe that the office has been in fact abolished. 

After the constitutional convention finished its regular work it adjourned 
to re-convene on August 26th, 1912, at which latter date the convention had fuil 
knowledge of the doubt that had arisen with reference to the abolition of the 
office of the justices of the peace, and in reliance upon the accuracy of the report 
of the committee aforesaid, the convention adjourned without having changed 
the proposals. 

For the foregoing reawns I am of the opinion that the office of justice of 
the peace has not been abolished by the amendments adopted on September 3, 
1912. In any event this df"partment will lea\'e it to the courts to ~ay to the 
contrary. \' ery respectfully submitted. 

TDIOT!IY S. HO<;.\;\, 

.·1 /lome)' Ge11era/. 
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TRAVELl::\G EXPE::\SES OF :\IUXICIPAL OFFICIALS IN ATTENDI::\G 
CO:\VEXTIOXS-DIRECTOR OF PUBLIC SAFETY, CHIEF OF FIRE 
DEPART:\IE::\T, HEALTH OFFICER, PHYSICIAX OF HEALTH DE
PART:\1EXT. 

(I). The director of public safety, the chief of the fire department, the 
general superiutende11t of the water works departme11t, the health offier a!ld 
the physician of the health department, ma:v not be allowed their c.1:penses ill
cr~rred i11 atte11dillg conventions for the mere purposes of ge11eral education. 

(2). The director of public safety a11d the chief of the fire department may 
be reimbursed for expe11ses i11curred i11 attendilrg fire chiefs' conventions, pro
viding such a visit is the most economical a11d efficient method of promotiug a 
purchase, held i11 immediate co11templatio11 by the departmeut OJ public safety. 

( 4). The superinteudent of the water ·works departmeut, ttllder like co11-
ditio11s, with refere11ce to purchases of the water works departmeut, may be re
imbursed for expe11ses to s11ch collvelltiolls, inc11rred i11 a visit authorized by the 
director of public service. 

October 23, 1912. 

Bureau of Inspection a11d Super;;ision of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN :-Under favor of October 5, you request my opinion as follows: 

''ls it legal for the director of safety, chief of the fire depart
ment and the general superintendent of the water works department 
to attend the national fire chiefs' convention recently held at Denver, 
Col., at· the expense of the city? The above officials attended said. con
Ycntion for the purpose of obtaining knowledge regarding machinery 
and mechanical devices necessary for the betterment of the fire system 
of city' 

''I~ it legal for the health officer ~nd a physician of the health 
department to attend the meeting of the American Public Health Associa
tion and the International Congress on Hygiene and Demography, held in 
\Vashington. D. C., from Sept. 18 to 28, 1912, at the expense of the city?" 

The following is stated in Abbott's ::\Iunicipal Corporations, Section 697: 

"A public official in performing the duties of his office may incur 
miscellaneous expenses which are a proper charge upon public funds 
and this is especially true where the expense was one incurred in the 
performance of a duty in which the public corporation has a direct and 
beneficial interest or one which rests upon it as a duty or as an agency 

, of the sovereign. For such disbursements a public officer is clearly en-
titled-as .a matter of right to a. reimbursement. If the expenses, however, 
are incurred in connection with services not authorized by law or in 
the performance of duties in excess of corporate powers, no right of in
demnity or reimbursement exists. 

"\Vhere the expense is incurred in a service which properly 
belongs to the public corporation as a governmental agent or as the 
sovereign itself, or is one in which it is directly and beneficially inter
ested, the authorities are all agreed that while a public official may not 
as a matter of right be entitled to reimbtlf'Sement for the necess_ary ex-



ANNU~\.L REPORT OF THE ~\TTORNEY GENER.!L. 

penditures, yet, the corporation has the unquestioned power to provide 
for a reimbursement. \Yhere, however, the disbursement was made in 
the rendition of a service in which the officer or individual alone is di
rectly and beneficially interested and which cannot be considered as a 
duty resting upon the corporation to perform, the right of power of 
reimbursement does not exist for this would be equivalent to the ap
propriation or use of public moneys for private purposes." 
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In view of the well established principle that municipalities and statutory 
officers possess only such powers as are conferred by statute, and those which are 
necessary to carrying into effect the powers so conferred, I am unable to find 
any provisions of the General Code from which, by any implication, the expenses 
incurred, by the officers named, of attending national. conventions for the purpose . 
of merely general instructions or information with reference to the duties of 
their offices, could be made a charge against the city. The acquirement of a 
knowledge of the general affairs and detailed workings of his office is a responsi
bility resting upon the officer himself, not upon the city; and the possession of 
requisite skill and information is to be presumed. 

The power to incur expense for the general education and enlightenment of 
its officers is not expense conferred upon municipalities by any statute nor is 
such a power anywhere granted to any of the officers named in your inquiry, and 
such a purpose is too remote as regards the powers conferred for the maintenance 
and operating of fire and health departments, to be regarded as a power actually 
necessary for the carrying into effect of those functions. 

I take it that this rule disposes of your question with reference to the visits 
of the health officer and the physician of the health department. 

The statement of your questio1i with reference to the other officials, how
ever, calls for a distinction. For as regards' the necessary visits to other localities 
for the immediate purpose of acquiring information with reference to a defi11ite 
presently colztemplated. undertaki11g, such as the purchase of machinery, the de
cisions permit of a modified application of the above rules, holding that such 
visits may be regarded as of sufficient necessity to the performance of a fixed duty 
to justify an allowance of the cost so incurred as an expense incurred for the 
benefit of the llltlllidpality in the performauce of a dttl)• eujoiued by law. 

Thus, in ~1ogel vs. Berks County, 154 Penna. State, 14, the state prison 
inspectors were contemplating the installation of a new system of identification, 
and a certain number of them made the trip outside of the county to determine 
the actual working of the system. There was no provision of law for the pay
ment of such expenses, and yet the court held, 

''The authority to examine and investigate, so far as may be neces
sary to form an intelligent judgment upon the utility and value of the 
machine they were authorized to buy and the system they were authorized 
to adopt, is incidental to the power conferred." 

Sections 4328 and 4371 provide as follows: 

"Section 4328. The director of public service may make any 
contract or purchase supplies or 111aterial or provide labor for auy work 
under the supervision of that departmeut not i11volving more tha11 five 
hundred dollars. \Vhen an expenditure within the department, other than 
the compensation of persons employed therein, exceeds five hundred dol
lars, such expenditure shall first be authorized and directed by ordinance 
of council. When so authorized and directed, the director of public 
service shall make a written contract with the lowest and best bidder 
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after advertisement for not Jess than two nor more than four consecu
tive weeks in a newspaper of general circulation within the city." 

"Section 4371. The director of public safety may make all con
tracts and expenditures of money for acquiring lands for the erection 
or repairing of station houses, police stations, fire department building
ings, fire cisterns and plugs, that may be required and for the pur
chase of eugines, apparatus, and all other supplies 11ecessar)• for tlze 
police and fire departmellfs, and for other undertakings and depart
ments under his supervision, but no obligation involving an expenditure 
of more than five hundred dollars shall be created unless first author
ized and directed by ordinance of council. In making, altering, or modi
fying such contracts, the director of public safety shall be governed by 
the provisions of the preceding chapter relating to public contracts, ex
cept that all bids shall be filed with and opened by him. He shall 
make no sale or disposition of any property belonging to the city with
out first being authorized by resolution or ordinance of council." 

Under Section 4371, General Code, the director of public safety, who, by 
virtue of Sections 4246, 4368, 4375 and 4377, is made the executive head of the 
fire department and required to administer and manage its affairs, may make 
expenditures for the purchase of engines and apparatus and all other supplies 
necessary for the police and fire departments. 

In view of the above stated rule, I am of the opinion that when machinery 
and mechanical devices are necessary for the betterment of the fire department 
system of the city and when the purchase of the same has been decided upon, 
and when the purchase cannot be so economically and so judiciously made without 
a visit such as that to the fire chiefs' convention, held at Denver, Colorado, the 
director of public safety may, under Section 4371, General Code, make the ex
penditure necessary for the transportation of himself and the fire chief to said 
convention, when the latter's co-operation is a necessary adjunct, for the purpose 
of furthering the prudence of the purchase. 

I am furthermore of the opinion that if purchases are likewise contem
plated by the waterworks department, whose economy and effectiveness would 
be promoted by a visit of the latter's superintendent to said convention, the 
director of public service, who, under Section 4326, is given the management of 
municipal water undertakings, may authorize such visits and may pay the ex
penses of the same, under Section 4328, General Code, providing for the purchase 
of supplies or materials for work under the supervision of his department, on 
the ground that the officers may be allowed the expenses necessarily incurred 
in the performance of a duty enjoined by law. 

In direct answer to your inquiries, therefore, 
1. The director of public safety, the chief of the fire department, the general 

superintendent of the water works department, the health officer and the physician 
of the health department, may not be allowed their expenses incurred in attending 
conventions for the mere purpose of general education. 

2. The director of public safety and chief of the fire departutent may be 
reimbursed for expenses incurred in attending fire chiefs' conventions, providing 
such a visit is the most economica1 and efficient method of promoting a purchase, 
held in immediate contemplation by the department of public safety. 

3. The superintendent of water works, under like conditions, with refer
ence to purchases of the water works department may be reimbursed for ex
penses to such conventions, incurred in a visit authorized by the director of public 
sernce. Very truly yours, 

TnroTHY S. HoG.\N, 
Attorne)' Ge11eral. 
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CO~IPEXSATIOX AXD EXPEXSE FOR~lERLY PROVIDED FOR IX
FIR1IARY DIRECTORS CAXXOT BE 1IADE TO COU~\TY C01DIIS
SIOXERS WHEX FOR1IER ARE ABOLISHED. 

Whilst the Act of 102, 0. L. 433, abolishes the infirmary directors and sub
stantially places all their duties and powers upon the county commissiouers, such 
act does not place the county commissio11ers in e:ract substitutivn ]Or the infirmary 
directors. 

Section 3002, Ge11eral Code, therefore providi11g compensation for the in
firmary directors, cannot be considered to apply to the county commissioners. 

X ovember 20, 1912. 

Bureau of Inspection (md Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN :-Under favor of Xovember 12 you requested my opinion as 
follows: 

"The last general assembly, in abolishing the office of infirmary 
director, did not repeal Section 3002, G. C. Is the same now of any 
generaf' effect and can it in any way be applied to the county commis
sioners after January 1, 1913 ?" 

Section 3002, General Code, is as follows: 

"In addition to his actual traveling expenses, each infirmary di
rector shall be allowed two dollars and fifty cents for each day em
ployed in his official duties. He shall present an itemized account of such 
services and expenses to the board of directors at a regular meeting, 
which account after being approved by such board, shall be submitted to 
the board of county commissioners at a regular session and upon ap
proval thereof, the 'county commissioners shall allow the account to be 
paid from the county fund on the warrant of the county auditor." 

The title to the House Bill X o. 204, appearing on page 433, 102 0. L., is as 
follows: 

"To abolish the county board of infirmary directors, to define the 
duties of the board of county commissioners respecting county infirmaries 
and to repeal Sections 2517 to 2521 inclusive of the General Code, and 

to amend (certain sections of the General Code enumerated)." 

The intent of House Bill X o. 204, as evidenced by its general provisions, and 
as expressly provided in this title, is to abolish the infirmary directors. It is true 
that their powers and duties are substantially all transferred to the county com
mtsswners. The result is brought about, however, by separate provisions with 
reference to each range of duty and to each class of powers. There is no express 
provision, substituting in general terms, the county commissioners for the in
firmary directors, and by no mode of reasoning can it be implied that the infirm
ary directors are substituted generally, <!S to duties, obligations, powers and 
recompense, by the county commissioners. 

In short, the county commissioners are neither expressly nor impliedly placed 
in a position of exact substitution. Each power and each duty, added by the 
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change, to those formerly possessed by the county commissioners, is provided for 
by express separate provision. 

Section 3002, therefore, pro,·iding for compensation of infirmary directors, 
cannot be said to apply to the couuty commissiouers, and since infirmary directors 
have been abolished, said section is of no effect whatever. 
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Very truly yours, 
TnroTHY S. HoGAN, 

Attomey General. 

CD::IIPENSA TIO~-PER DIEM CANNOT BE CHANGED ON TWO OF
FICIAL POSITIONS - COU}.JTY SURVEYOR - WORK REQUIRE\'G 
OXLY FRACTIO~ OF A DAY E~TITLES TO FULL PER DIE:\J. 

It is all established rule of law that w·hen compeusatiou is fixed at a per 
diem allowance, the officer ca11110t have such an allowa~lce on the same dwys for 
services ill each of two or more offices held by him. 

f1/hen, therefore, a county surveyor has drawn his per diem from the 
cou11ty aud has received a per diem from any other public source for the same 
da}' or part thereof, he should be required to elect which of the per diems he 
will retain and a fi11di11g should be made agai11st him for the other. He may, 
however, 1·eceive a compensation for work do11e for a private individual. 

· The law disregards fractious of a day and when a county surveyor in charge 
of ditch work is called to inspect and approve the work of a contractor and such 
work requires a substantial effort, even though the service requires only a fra:
tioual part of a day, the surve_vor ca11 legally receive c.ompwsation for the full 
day at the rate fixed b_\' statute. 

Bureau of fllspcction alld Super·vision of Public Offices, Department of Auditor 
of State, Columbus, Ohio. 

GENTLEMEN :-Under date of September 16 you inquire of me as follows: 

"1. If a county surveyor is found to have charged the county for 
a day's work and to have charged a private individual or a municipal 
corporation for all or part of the same day, what should be the finding 
of this department?" 

Section 2822 of the General Code provides that a county surveyor "when em
ployed by the day" shall receive five dollars for each day and his necessary actual 
expenses. 

c 

In the case of Commissioners vs. Bromley, 108 Ind. 158, it is held: 

"\Vhere a township trustee during his term intermingled his serv
ices for the township and as overseer of the poor, and receives full 
compensation from the township fund for every day when he per
formed an official duty, he cannot recover compensation from the county 
for services as overseer, on the ground that he is liable to reimburse 
the township fund for the amount over-charged for other official 
services." 

On page 162 of the opinion the court says: 

"We further interpret the section under consideration to mean 
that, as applicable to both classes of service, an allowance of only two 
dollars can be made for an actual day's service, without reference to 
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the manner in which the day may have been divided between the two 
classes of service, and that, consequently. a township trustee is not en
titled to recei\·e, out of any fund, more than two dollars for official 
scn·ices performed during any one day. ~· * * Having intermingled 
his services as o\·erseer of the poor with his other official duties, and 
having received full compensation from the township fund for every 
day during which he performed any official duty, he is now precluded 
from recovering any further compensation from the county, or from 
any other fund." 

""\Yhere the compemation is a f>er diem allowance, the offtcer can
not have an allowance for the same day's service, in each of two or 
more offices held hy him." 

43i 

See Throop on Public Officers, Section 496; ~fechem on Public Officers, Sec
tion 859. 

lJncler the foregoing authorities I am of the opinion that when a county 
sun·eyor has charged the county for particular day's work he cannot receive com
pensation from any other public source for services performed on that day, or any 
part thereof. That is to say, he cannot rect;ive a per diem from the county and 
a per diem from a city, village, .or township for the same day. In case a county 
sun·eyor has drawn his per diem from the county, and has received a per diem 
from any other public source, for the same day or any part thereof, he should be 
required to elect which of the per r!iems he will retain; and a finding should be 
made against him for the other. 

I know of no reason why a county surveyor should not be paid for work 
done for a private individual on the same day that he performs services and 
receives a per diem therefor from the county, provided he has done his full duty 
toward the county on that day. 

You next inquire: 

""] f a county surveyor in charge of ditch work is called to inspect 
and approve the work of a contractor, and the service requires only a frac
tional part of a day. can the surveyor legally receive compr.nsation for 
a full day at the rate fixed by statute?" 

lt is a well established principle that the law does not regard fractions oi 
a day, and that if any substantial service is performed by a public officer on any 
day he is entitled to his per diem for the whole day. Upon this subject it was 
held, in the case of Smith vs. Commissioners of Jefferson County, 10 Colo. 
17, that: 

'"The law does not recognize fractions of days. And when it 
provides a per diem compensation for the time necessarily devoted to 
duties of an office, the officer is entitled to his daily compensation for 
each day on which it becomes necessary for him to perform any sub
stantial official service, if he does perform the same, regardless of the 
time occupied in its performance." 

I am of the opinion, therefore, in view. of the principle above referred to, 
and of the decision in the Colorado case, that when a county surveyor, in charge 
of ditch work, is called in to inspect and approve the work of a contractor, which 
service requires only a part of a day, the surveyor is nevertheless entitled to tht 
full per diem pro\·ided by Section 2822, supra. 

Very truly yours, 
TIMOTHY S. HoGAX, 

A ttoruey Geueral. 



438 TREASURER OF STATE 

(To the Treasurer of State) 
362. 

STATE HIGHWAY CO:O.Il\IISSIOXER-APPORTIO:\l.1ENT OF FUXD 
OBTAINED FROM REGISTRATIOX OF AUT0~10BILES BY SECRE
TARY OF STATE-1:\TER-COUNTY AXD OTHER ROADS. 

The moneys obtained b_v the Secretary of State from the registration of 
automobiles shall first be directed to carr:ying out the provisions of the chapter 011 

automobiles, and any surplus thereafter shall be paid in to the state treasury td 
the credit of a fund which shall be e.'rfrended as the state highway fund is appor
tioned. 

This fund is divided among the counties and subject first to the application 
of the county commissioners, then to the application of the township trustees, aud 
if neither of these applications are made, shall be applied to the construction, 
improvement, maintwance or repair of ·inter-county roads by the State Highway 
Commission. 

When the inter-cotmty highways ha-ve been improved to the staudard fixed 
by the Highway. Commissioner, the bala11ce may be employed in the cOIIstruction, 
improvement, maintenauce or repair of any road within the county. 

April 30, 1912. 

HoN. D. S. CREAMER, Treasurer of Stale, Columbus, Ohio. 

DEAR SIR :-I beg to acknowledge· receipt of your letter of March 4th, en
closing a letter addressed to you by C. H. Barth, attorney at law, of Cincin
uati, which is as follows: 

"The Pleasant Ridge 'Welfare Association of Pleasant Ridge, Ohio, 
has requested me as chairman of the law committee, to ascertain what 
can be done toward obtaining from the State Treasury from the fund 
created by Section 6309, X ew General Code, revenues derived by registra
tion of automobiles, money to pay for the oiling of Ridge avenue, and 
Montgomery pike, both of which are important thoroughfares in this 
county." 

Section 6309 of the General Code, cited by :VIr. Barth, provides: 

"The revenues derived by registration fees provided for in this 
chapter, shall be applied by the secretary of state toward defraying the 
expenses incident to carrying out and en forcing the provisions of this 
chapter, and any surplus thereof shall be paid by him, monthly, into the 
state treasury. All such moneys coming into the state treasury shall 
be a separate fund for the improvement, maintenance and repair of the 
public roads and highways of this state, and be apportioned as the 
state highway fund is apportioned. (99 v. 545 33,34.)" 

The following sections of the General Code, (Page and Anderson's edition,) 
01re pertinent: 

"Section 1185. The comtmsswners of a county may make applica
tion to the state highway commissioner for aiel from an appropriation by 
the state for the construction, improvement, maintenance, or repair of 
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highways. Such application shall be filed prior to :May first of the 
year in which such appropriation may be made or become available. 
If the county commissioners have not made use of the apportionment to 
such county, in the year in which it is available, then the tow"~hip 

trustees may make application prior to the first day of April of the 
succeeding year. And if the township trustees do not make use of the 
appropriation prior to the first day of July next succeeding, then the 
state highway commissioner shall have full power and authority to enter 
upon and construct, improve, maintain or repair any of the inter-county 
highways or parts thereof of said county, either by contract, force 
account, or in such manner as the state highway commissioner may deem 
for the best interests of the public, paying the full cost and expense 
thereof from the said apportionment of the appropriation to said county 
so unused as aforesaid. Any part of the apportionment to a county re
maining unexpended shall remain to the credit of such county and he 
available for the succeeding year as herein provided." 

"Section 1186. Each application for state aid in the construction, 
improvement, maintenance or repair of highways shall be accompanied 
by a proper certified resolution of the county commissioners or town
ship trustees having jurisdiction of the road to be constructed, improved, 
maintained or repaired, stating that the public interest demands the im
provement of the highway therein described; that the description does 
not include any portion of the highway in the limits of any municipality. 
Provided, also, that when all the inter-county highways within a county 
have been improved to the standard specified by the state highway com
missioner, then the appropriation may be used, in the construction, im
provement, maintenance or repair of any road within such county. Each 
application for state aid shall also contain an agreement on the part of 
the county commissioners or township trustees, having jurisdiction over 
the road, to pay one-half of the cost and expense of surveys and other 
expenses preliminary to the construction, improvement, maintenance or 
repair of said road." 

'"Section 1222. .Moneys appropriated by the state for the purpose 
of carrying out the provisions of this chapter, shall not be used in any 
manner or for any purpose, except as provided herein. l\Ioneys so ap
propriated shall be equally divided among the counties of the state, 
except such moneys as are appropriated for the use of the department 
and for sun·eys, plans and estimates of inter-county highways." 

Section 1225 reads in part as follows: 

''Highways impro\·ed or constructed under the provisions of any 
act prO\·iding for aid by the state shall be kept in repair and maintained 
by the state highway commissioner. The expense of such repair and 
maintenance shall be divided and payable twenty-five per cent. thereof by 
the state, fifty per cent. thereof by the county and twenty-five per cent. 
thereof by the township or townships. The state's share being payable 
from moneys appropriated by the general assembly for the purpose; the 
county and township shares from their respective road or road repair 
funds." 
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I am of the opmwn that oiling a road would come under the term "main
tenance" since it would tend to keep the road in good condition for tra\·el. 

l.Jnder Section 1222 above quoted the funds appropriated hy the state pur-
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suant to the highway law must be divided equally among the several counties of 
the state, and Section 1185 requires the county commissioners to make applica
tion to the state highway commissioner for the county's part of the apportion
ment for state aid in the construction, improvement, maintenance or repair of 
highways on or before May first of the year in which such appropriation becomes 
available, and in the event of their failure to make such application, the town
ship trustees may do so prior to the tirst day of April of the succeeding year. 
If both the commissioners and trustees fail to apply, then the state highway com
mlsswner may contract, improve, maintain or repair any of the inter-county 
highways and pay the whole cost thereof out of the county's apportionment o[ 

the appropriation for state aid. 
Section 1186 provides that, "when all the inter-county highways within a 

county have been improved to the standard specified by the state highway com
missioner, then the appropriation may be used in the construction, improvement, 
maintenance or repair of any road within such county." · 

I am of the opinion. that if the two roads mentioned in Mr. Barth's inquiry 
are inter-county highways improved to the standard specified by the state high
way commissioner they may be maintained by state aid, and if they are not inter
county highways they may nevertheless by so maintained providing all of the 
inter-county highways of the county have been first improved, repaired or main
tained, the expense of such maintenance to be horn by the state, county and town
ship in the proportion designated in Section 1225 supra. 

I trust the foregoing will clearly indicate to Mr. Barth the procedure neces
sary to procure the money about which he inquires. 

Yours very truly, 
TrMOTHY S. HoGAN, 

A ttomey General. 
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676 
.• I 

Il\'SURANCE CORPORATION-RIGHT TO WITHDRAW DEPOSIT MADE 
TO EQUAL DEPOSIT MADE IN NEW YORK FOR RIGHT TO DO 
BUSINESS THEREIN-BANKERS' SURETY COMPANY OF OHIO
PERSONAL INJURY INSURERS. 

The Bankers' Surety Company, an Ohio corporation organized for the trans
action of "Fidelity cmd Surety Insurance" deposited $200,000 with the state super
intendent of insurance under 9568, General Code. Upon application to do business 
in New Y ark said company was obliged, under the assumption that it was en
gaged in three kinds of insurance business, to deposit $250,000 with the New York 
Commissioner, to comply with the New York law requiring an amount equal to the 
amount deposited in New York to be deposited in the home state said company de
deposited in N ez<:.• York to be deposited in the home state said company de
posited an additional $50,000 with the Ohio insurance commissioner acting pre
sumably under 9543 General Code. l n fact said compauy was engaged in only one 
form of insurance business in New York. 

The company, n•hich has ceased business in New York, now desires to dis
solve, is solvent and wishes to have returned the fifty thousand additional deposit. 

Held: · 
The deposit of the fifty thousand dollars was unauthorized by Section 9543, 

General Code, as such section applies only to insurers against accidental personal 
injury, and is in exc~ss of the amount required to be deposited and should be re·· 
turned. 

Even though the deposit was authorized the requiremeut of Section 9543 
penpitthzg the withdrawal of deposits therein authorized upon the cessation of 
business in the outside state is couclusive. 

Hox. D. S. CREAMER, Treasurer of State, 
and 

E. H. MooRE, Superintendent of Insurance, Columbus, Ohio. 

October 15, 1912. 

GENTLEMEN :-I am in receipt of a copy of an application made to you jointly 
by The Bankers' Surety Company, of Cleveland, Ohio, to withdraw fifty thou
sand dollars ($50,000) in securities deposited with the Treasurer of State on July 
15, 1902; and I am also in receipt of a letter from the Treasurer of State, dated 
September 19, 1912, asking for my opinion as to whether said application should 
be granted or not. You have also .submitted to me various affidavits relative to 
this matte!'. 

The facts, as I gather them from the data submitted to me, are as follows: 
The Bankers' Surety Company is an Ohio corporation, organized for the pur

pose of transacting what is known as "fidelity and surety insurance." At the 
time the superintendent of insurance licensed the said Bankers' Surety Company to 
transact surety business in this state, this company made a deposit of two hundred 
thousand dollars ($200,000.00) with the superintendent of insurance, as required hy 
Section 9568 of the General Code (formerly R. S., 3641). 

Subsequently this company applied for a license to transact business in the 
state of New York. The New York laws require a deposit of one hundred thou
sand dollars ($100,000.00) for a domestic insurance cpmpany if organized for one 
kind of insurance only, but if organized for two or more separate classes of in
surance, then, it is required to deposit the same amount as if it ha'ti been separately 
formed for such purposes, the total amount of such deposit, however, not to exceed 
two hundred and fifty thot;sand dollars. The laws of New York also require a 
company of another state, desiring to do business in New York, to kt:ep on deposit 
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in its own state the same amount of securities which the .:'\ew York laws require 
of domestic companies. The superintendent of insurance of .:'\ew York held that 
the charter of The Bankers' Surety Company authorized it to transact three kinds 
of business, and he, therefore, required that the company make a deposit of fifty 
thousand dollars ($50,000.00) with the superintendent of insurance of Ohio, in ad
dition to the two hundred thousand dollars already deposited by the said company, 
so that the company would have on deposit in Ohio a total of two hundred and 
fifty thousand dollars. 

It appears further from a letter dated July 15, 1902, that the superintendent 
of insurance ·of Ohio .issued to The Bankers' Surety Company two certificates 
certifying that it had deposited with him fifty thousand dollars, and two hundred 
thousand dollars of securities for the benefit of its policyholders. It· appears from 
this letter that the two hundred thousand dollars ·was deposited first, and· the .. fifty 
thousand dollars subsequently, and that the fifty thousand dollars were to be held 
pending the application of the company for a license to transact business in the 
state of New York, that if such license were issued, then said fifty thousand dol
lars, as well as the two hundred thousand dollars, were to remain as an aggregate 
deposit of two hundred and fifty thousand dollars for the benefit of policyholders, 
buf that if stich license were refused by the state of New York, then said fifty 
thousand dollar deposit was to be returned to the said company. 

In a letter of December 15, i902, from the superintendent of insurance to The 
Ba1ikers' Surety Company, the following statement appears: 

"Issue of the two certificates of deposit· requested has beeri and 
will be for the time deferred, pending receipt of further information·. 
At the time of the issue by this department· to the company of license 
and authority to commence business, there was deposited with the de
partment $200,000.00 in designated securities in pursuance of Section 
3641, paragraph fourth, Revised Statutes. Subsequently, and on July 15, 
1902, the company made a further· tentative deposit" of $50,000.00 in 
approved securities under Section 3670, Revised Statutes, with a view to 
applying for admission ~ transact business in the state of ~ ew York. 
The deparrment is advised but has been officially notified that the com

. pany has since been ad·mitted in the state of New York and is now 
transacting business therein, and a formal notification is requested as 
to ~hether or not it has been so admitted into New York state. If li
cense by the Xew York department of insurance has been issued to the 
company, the certificates of deposit will recite and show the deposit of 
$250,000.00. If not so admitted, the certificate will show a deposit of 
$200,000.00 as heretofore." 

It appears from the above that the deposit of the two hundred thousand 
dollars was made under Section 9568 of the General Code (R. S. 3641), and the 
deposit of fifty thousand dollars, under section 9543 of the General Code 
(R. s. 3670). 

It further appears that The Bankers' Surety Company was only ·authorized 
to· transact the business of "fidelity and surety insurance" in the state of New 
York, and to transact no other class of insurance. It further ·appears that The 
Bankers' Surety Company never transacted any accident or liability business, or 
any insurance business other than surety business. 

· It further appears that the company has discontinued all insurance business 
in the state of New York, and has entirely discontinued all insurance businc5s, and 
is now engaged in collecting its assets and paying its liabilities, with a view to the 
dissolution of the corporation, and that the company is solvent. 
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Section 9568 of the General Code, under which the deposit of two hundred 
thousand dollars was made, is as follows: 

"Xo company organized under the laws of this state to transact the 
business of guaranteeing the fidelity of persons holding places of public 
or private trust, who are required to or in their trust capacity do re
.:eive, hold, control, disburse public or private property, and guaran
teeing the performance of contracts other than insurance policies, or of 
executing or guaranteeing bonds or undertakings required or permitted 
in actions, proceedings or by law allowed, shall commence business 
until it has deposited with the superintendent of insurance two hundred 
thousand dollars in securities permitted by sections ninety-five hundred 

and eighteen and ninety-five hundred and nineteen, which shall be held 
for the benefit and security of all policyholders of the company, and not 
be. received by him at a rate above their par value." 

Sections 9542 and 9543 of the General Code, under which the deposit of fifty 
thousand dollars is claimed to have been made, are as follows: 

"Section 9542 .. Companies may be organized for the special pur
pose of insuring persons against accidental personal injury or loss of 
life, while traveling by railroad, steamboat, or other mode of convey
ance, and making all and every insurance connected with accidental loss 
of life, or personal injury caused by accident, of any description; against 
expenses and loss of time occasioned by sickness or other disability, on 
such terms and conditions for such periods of time, and confined to such 
countries, localities, and persons, as may be provided for in the by-laws 
of the company." 

"Section 9543. When a company so organized desires to do busi
ness in another state, by the laws of which, to qualify it therefor, it 
is required to make a deposit of securities as.<igned in trust for the 
benefit of its policyholders with an officer of this· state, the state treasurer 
shall receive such deposit, and issue therefor to the company his receipt, 
giving a pertinent description of the securities and a certificate of the 
market value thereof. He also shall issue a life certificate to the super
intendent of insurance, who shall place it on file in his office. Such com
pany may exchange these securities for other like securities, in whole or 
in part, as far as its business requires, and wholly withdraw them if it 
discontinues business in such other state. Such changes or withdrawals 
of securities at once shall be duly certified by the treasurer to the super
intendent of insurance." 

These sections might possibly be looked at from many different angles, but 
from the facts as given to me, the right of the company to withdraw this deposit 
of fifty thousand dollars seems so clear ·that it is unnecessary to enter into a pro
Ionge~l discussion of the matter. In the first place, I find no authority for this 
deposit of fifty thousand dollars with the superintendent of insurance. Sections 
9542 and 9543 of the General Code provide for a deposit with the treasurer of 
state by companies organized for the special purpose of insuring persons against 
accidental personal injury, etc., when such company desires to do business in 
another state. 

This deposit was made with the superintendent of insurance, and wa.s by him 
turned over to the treasurer of state, together with the deposit of two hund.red 
thousand dollars, so that the books of the treasurer of state show that this com-
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pany has on deposit two hundred and fifty thousand dollars of securities 
as a liability deposit received from the superintendent of insurance. The only 
requirement for a deposit by this company with the superintendent of insurance 
is under Section 9568, which provides for the two hundred thousand dollars to be 
so deposited. There is no provision in Section 9568 or subsequent sections author
izing additional deposits by surety companies in order to do business in other 
states, and, therefore, this company has now, and· has had at all times, the full 
amount· required to be deposited by it with the superintendent of insurance of 
Ohio, and the fifty thousand dollars are simply an excess deposit; but if it is taken 
that there was authority for this additional deposit, and that the state of Ohio, 
having accepted the same is bound to maintain it, then it can only be maintained in 
accordance with Section 9543 of the General Code;- whether sa·id section gives 
authority for such deposit or not. This section contains the provision that: 

''Such company may * * * wholly withdraw them (the ad
ditional secqrities) if it discontinues business in such other state. * *" 

Therefore, as it appears from the data furnished me, that The Bankers' 
Surety Company has entirely discontinued business in the state of New York, 
under this section it would be entitled to withdraw said additional deposit of fifty 
thousand dollars of securities, and this would leave the full amount required by 
the laws of Ohio still on deposit with the treasurer of state through the insurance 
department. 

726. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

Bmms OF DISTRICT OF COLUMBIA XOT UXITED STATES BONDS
MAY ~OT BE ACCEPTED BY TREASURER OF STATE AS SECUR
ITY FOR DEPOSIT OF STATE FUNDS. 

"Although bonds issued b:y the District of Columbia must be authori:::ed 
by Congress, they are not "United States Governmeut Bonds" within the meaui11g 
of the act prov-iding for the deposit of bonds by stale depositories with the Treas
urer of State, and as the District of Columbia is 1101 a state or territory, its bo7lds 
are not included within said act. 

Bauds of the District of,Columbia may 11ot, therefore, be deposited with the 
Treasurer of State as security for the deposit of state funds. 

October 10, 1912. 

l-IoN. DAviD S. CRt:,\MER, Treasurer of State, Columbus, Ohio. 

DEAR SIR:-You have asked for my .construction of that part of Section 14 
of the Act passed )larch 7, 1911, entitled "An Act to provide a state depository 
for state funds," found in 102 0. L., 33, specifying the securities which must he 
deposited with you by banks or trust companies which have been designated as 
depositories for state funds. This section requires that there must be deposited 
with you by every approved bank or trust company, before making a deposit with 
it, "United States Government bonds, bonds of this state, county, township, school 
district, road district, or municipal bonds of this state * * *," and your particular 
inquiry is whether the term "United States Bonds" would include bonds of the 
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District of Columbia, issued under the authority of the Cnited States, and for 
the payment of which the faith of the Cnited States is pledged. 

The Xational Banking Act of the Cnited States, Section 5158, Cnited States 
Revised Statutes, defines the term "United States Bonds" as follows: 

"The term ·United States Bonds' as used throughout this chapter 
shall be ~onstrued to mean registered bonds of the United States." 

The District of Columbia is not a territory nor a department of the United 
States government; its political status, as defined by Cyc, is as follows: 

"The District of Columbia, under its present form of go,·ernment, 
is neither a sovereignty, a territory, nor a department of the United 
States government; it is simply a municipal corporation, with such 
powers and liabilities as are common to municipal corporations 111 gen
eral, except insofar as it may be affected by acts of Congress." 

Bonds of the District of Columbia can only be issued under authority of 
an act of Congress. Various issues of such bonds have been authorized from 
time to time, and when the government guarantees the payment of such bonds, 
of course they are just as good as bonds issued primarily by the United States 
government. 

But from the language used in our depository act, my opinion is that only 
bonds issued by the United States government are intended, and that the language 
does not contemplate bonds issued by the District of Columbia, or by other 
political entities under authority of the United States government, whether the 
payment of such bonds is guaranteed by the government or not. If this had been 
the intention of the Legislature, it would have been a simple matter to have adde<l 
the words "or bonds for the payment of which the faith of the United States is 
pledged" immediately after the words ''United States Government bonds" as they 
appear in the act. Therefore, while there is no question whatever as to the 
validity of such bonds, I think that it is necessary to interpret the provisions as to 
the securities to be furnished by depositories strictly, and that you should, therefor, 
decline to receive as securities any bonds which are not clearly specified by the Act. 

· Very respectfully, 
TI~IOTHY s. HOGAX. 

Attor11ey Ge,era/. 
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(To the Board of Public Works) 
109. 

STATE CAXALS-DAMS-E::\UNE;'\T DO~L-\IN-POWER OF DISPOSAL
FEE SIMPLE RIGHT AXD EASE)IlEXT. 

When the State has maintained a dam as part of Olte of its canals for the 
purpose of maintaining a pool of slack water from which the canal was furnished 
with water for navigation purposes, and the canal was aban-doned by legislative 
act a1zd permission give11 bJ• the same act to either lease or sell the canal land.;;, 
held: 

T¥hatever land is actually appropriated for canal purposes uecessarily vests 
in the state in fee simple, mid the state may dispose of the sa1ize a; it sees fit. 

When the possession and use of the state, however, is not an out and out, 
notorious appropriation, but a mere incidental or indirect and not necessarily ex
clusive usage, such as the mere backing up or overflow of water, the interest of 
the state is merely that of an easemeut, which was acquired for a public use 
from which it cannot be diverted to a merely prh:ate use. 

Under these 1·ules as the state has the absolute fee simple in the lands covered. 
by the dam mzd ouly an easemeut in the lands overflowed by reason of the erectio11 
of said dam therefore the State may sell or l~ase the dam and land upon which 
it is situated, but cannot grant any right or easemeut in the laud and water above 
the dam. 

From the premises the Board of Public Works camwt maintain this dam 
for the purpose of renting water: to private euterprises. 

CoLt:MBUS, OHIO, February 8, 1912. 

HoK. ]OH::-1 I. :MILLER, Chief Engineer, Board of Public Works, Columbus, Ohio. 

DEAR SIR :-Under favor of X ovember 16, 1911, you ask an opinion of this 
department upon the following: 

"The state of Ohio has maintained for many years, a dam across 
the Scioto river about two miles below the city of Circleville in Ross 
County, Ohio. This dam was a part of the Ohio Canal System and its 
use was to· make a pool of slack-water from which the said canal was 
furnished with water for navigation purposes. 

"This canal has been abandoned by Act of Legislature, and by 
the same Act, the Board of Public Works, after certain arrangements 
specified in the enactment are perfected, may either lease or sell the 
lands belonging to the said canal. 

"Query 1. Does this give authority to the Board of Public Works 
to sell or lease the state dam in the Scioto river below Circleville? 

"Query 2. Or can the state maintain the dam and charge rental to 
parties using the water so impounded?" 

The Act abandoning this part of the canal is found in 102 Ohio Laws, page 
293, et seq. 

Section 1 of said Act provides: 

"That the portion of the Ohio Canal commencing at the junction 
of said canal with what is known as the Dresden Side Cut near Trin-
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way in ::\Iuskingum county, Ohio, and· extending thence southwesterly 
to the southerly end of the aqueduct across Raccoon creek in \\"est Xew
ark, Licking county, Ohio, also that portion of said Ohio canal commenc
ing at the flume that connects Buckeye lake with said Ohio canal at the 
west end of said reservoir in Fairfield county, Ohio, and extending thence 
southwesterly and southerly with the line of said Ohio canal to its 
junction with the Ohio river, near Portsmouth in Scioto county, Ohio. 
be and the same is hereby abandoned for canal purposes." 

Section 3 of said Act provides: 

"As soon as such surveys and plats have been completed, the state 
hoard of public works and the chief engineer of public works, acting 
as a joint board, shall proceed to appraise, and lease or sell, as the).• 
may deem for the best interest of the state, subject to the approval of 
the governor and attonzey general, said canal lands, except as herein
after noted, in strict conformity with the various provi·sions of the 
statutes of Ohio relating to the leasing and selling of state canal lands, 
except that the grant of such leases shall be for a term of not less than 
fifteen nor more than twenty-five years, and that the bed and banks 
of said abandoned canal property may be included in any lease of such 
canal lands." 

Section 8 of said Act provides: 

"Xothing in this act shall interfere with any leases, rights or priv
ileges heretofore granted by the state of Ohio and in force at the date 
of approval of this act." 
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As stated in your inquiry the dam in question is a part of the Ohio canal 
system, and was used for the purpose of securing a water supply for the canal. 
The canal is now abandoned and the use of the cl;~m for canal purposes is at 
an end. 

Your first question is as to the right of the Board of Public \Yorks to lease 
or sell this dam. Its sale or lease would mean that the dam and the water held 
by it would be used for a private purpose, instead of for a public purpose as 
formerly used. 

The first question to determine is the title of the state to the dam and to 
the land covered by the back water. 

In ::\falone vs. City of Toledo, 34 Ohio St., 541, the syllabus is as follows: 

"Under the constitution of 1802, the legislature, in the exercise of 
the right of eminent domain, possessed the power to appropriate to 
public use the fee simple title to lands, where, in its judgment, the public 
necessities required it; and the title acquired b;y the state by the appropria
tioll of lauds for ca11al purposes, 1111der the eighth section of the act of 
February 4, 1825, (2 Chase, 1472,) was an absol1tte estate iu fee." 

In the case of Ohio vs. Railway Company, 53 Ohio St., 189, the third 
syllabus reads: 

"By force of the proviSIOn of Section 8 of the act to provide for 
"the internal improvement of the state of Ohio by navigable canals," 
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23 0. L., 57, whenever the state actual/_\' occupied a parcel of land for 
canal purposes, a fee-simple title thereto at once and b)• ·uirtue, alone, of 
such occupancy, ~·ested i11 the state." 

On page 243 of the opinion, Bradbury, ]., says: 

"That the title of the state to its canal lands is one in fee simple, is 
a question of law. The only fact to be ascertained is whether the lands 
were in fact a portion of the canal system. How the acquisition was 
made is not material. The mere seizure and appropriation of a parcel of 
land for canal purposes, by force, of the statute under which our canals 
were constructed, was alone sufficient to vest in the state a fee simple 
title to them. N"or could any other title than one in fee simple be re
ceived by the state for lands to be devoted to a canal. A mere occupa
tion of lands by tlie state for canal purposes, was a seizure and appro
priation of it to that purpose, and to be devoted to that purpose was to 
give the state a fee simple title thereto. No conveyance was necessary; 
the seizure and occupation transferred to the state the entire estate in 
the lands ·so seized and occupied, leaving to the former owner simply a 
claim for compensation." 

In State vs. Grifther, 61 Ohio St., 201, the first and second syllabi reads: 

"The title acquired by the state to lands which it appropriated and 
used in the construction and operation of canals under the act of Febru
ary 4, 1825, 23 0. L. 50, is a fee simple, and the former owners of such 
lands, by reason of such appropriation, parted with all their title and 
interest in such lands. 

"The fee simple title to such lands remains in tlze state after it 
ceases to use.,,suclt lands for canal purposes, and the statute of limita
tations does not run against the state as to such lands." 

The dam in question was part of the canal system, used to furnish a supply 
of water for the canals. The land upon which this dam was built was actually 
appropriated by the state for canal purposes. The state, thereby, took an absolute 
fee simple title in the land upon which the dam was constructed. Having an 
absolute fee the state has the right to dispose of its title thereto in any manner 
in which it sees fit. 

A further question arises. \\'hat is the nature of the right of the state in 
the land covered by the back water caused by the construction of the dam. Did 
the state take a fee or an easement in this land? There is no evidence before 
us to show whether the state actually purchased the fee to this land, or that it 
has paid any compensation therefor. In the absence of such proof it is to be 
presumed that the state has only such right or title thereto as was necessary to 
carry out the purpose for which the dam was built. This title must be determined 
by the nature of the state's occupancy of the land in question. 

In case of Smith vs. State of Ohio, 59 Ohio St., 278, the first syllabus reads: 

"It is the purpose of the act of February 4, 1825, (25 0. L. 57), to 
award compensation to owners of private lands taken for canal purposes, 
where they have not been donated, and where the loss or damage exceeds 
the benefits, and to afford opportunity to such owners to make demand 
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for appraisal of such damages. li e11ce, i11 order to the acquisitio11 of title 
to lands for caual purposes by tl1e slate u11der the above act, by occupa11cy 
a11d use, it is 11eccssary that the occupa11cy b_\' the state be exclusive, a11d 
that it be so open a11d 11otorious as to put the ow11er 011 llOiice that the 
property has bce11 take11 by the slate for its ow11, with the purpose of ill
corporatillg it as a part of its canol S)•stem." 

449 

The syllabi in the case of :\1iller vs. \Visenberger, 61 Ohio St., 561, are as 
follows: 

"\Vhere the possession and usc of lands or streams in the con
struction of the Ohio canal system were merely incidental, constructive 
or indirect, and not of a character to fairly apprise both the officers of 
the state and the owners of the lands, that such lands or streams were 
appropriated and used in the construction of the canals, no fee to such 
lands or streams vested in the state. 

"Section 8 of the canal act of 1825 should be so construed as to 
fairly carry out the intention and understanding of the officers of the 
state on the one hand, and the land owner on the other, in each case, as 
near as the same can be ascertained from what was done, and the situa
tion and surroundings of the premises in question. 

"The mere incidental backiug of water up a stream caused b:,• the 
erection of a dam across a rh•er, used as a part of the canal system, such 
stream flowiug iuto said ri-ver and remai11ing i11 a stale of nature, except 
as slightly raised by such back water, does uot constitute such all appropria
tioll and use of the bed of the stream for caual purposes as to ~·est the 
fee of such stream in the slate." 

Burket, ]., on page 584 of the opinion says: 

"The above cases clearly point out the rule by which the state 
could acquire the fee to lands for canal purposes. If the entry, use and 
possession by the state were open and notorious so as to inform the land 
owner that his land had been taken by the state for canal purposes, a fee 
vested in the state. But if the entry, possession or use was merely in
cidental, constructi\·e or indirect, and not of such a character as to 
apprise the canal commissioners that they were making the state liable, 
nor the land owner that his lands were so appropriated as to give him 
a claim against the state for taking and using the same for canal pur
poses, no title or fee vested in the state." 

Also on page 585, Burkett, ]., says: 

"The mere backi11g up of water in a rh•er, creek, nw or rat•iuc 
to an exte11t illsufficient to seriously illlerfere with the use of the la11ds 
by the ow11er, could 1101 har:e regarded i11 those days, either by the office1·s 
of the state or the la11d ow11ers, as a11 appropriatioiZ a11d use of such 
river, creek, nm or rm•i11e for caual purposes. IV/zat must have theu 
been understood as an appropriation and use of lands and streams was 
an actual physical possession and use in the construction of the canals and 
feeders, dykes, locks and dams connected therewith so as to become a 
part of the canal system of the state. Such an appropriation was open 
and public notice to the land owner that he had been deprin·d of his 
property and an invitation to him to make application for .:ompensation." 

15--A. G. 
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The dam in question is five feet high. The report of the engineer submitted 
does not give the elevation of the banks of the river along where the back water 
stands and where the water in the river is raised by the dam. X or does the 
report show that the back water, at its ordinary stage, O\'erflows any land, or 
that it interferes with the use of the land in any respect. 

From the principles laid down in the foregoing decisions, if the raising of 
the water of the river by the dam did not cause an overflow upon the land and 
interfere with the use thereof, there was not such a nortorious taking of the lam! 
by the construction of the dam so as to notify the owners of the fee that the 
state had appropriated their lands for canal purposes, and that he would have 
a right of compensation for the state for damages sustained. The mere raising 
of the water of the river within its banks was an incidental and indirect taking 
of the land and was not sufficient to appropriate the fee of the land. 

The right of the state, therefore, to the land covered by the back water 
is that of an easement, to use it for the public purpose of promoting its canals. 
This was a public use. The leasing or selling of the dam to private parties to 
carry on private enterprises would change this use from a public to a private use. 
The question arises: Is that change from a public to a private use an additional 
burden upon the lands, for which the owner of the fee will be entitled to ad
ditional compensation? 

In such case, the rights of the riparian owner and of the lessee or grantee 
of the dam would be a private matter to be determined between themselves, and 
would be rights with which the state would have no concern. Yet as the state 
is called upon to sell or lease the dam, the question will be as to what the state 
can actually grant by its cotweyance. It is not the purpose of this· department 
to settle private contriversies~ This question is only considered in order to determine 
the rights which can be conveyed by the state. 

The state appropriated this property by its right of eminent domain. 

Article I, Section 19 of the Constitution of Ohio, provides in part: 

'·Private property shall be held inviolate, hut subservient to the 
public welfare. * * *" 

Lane, ]., in case of Cooper vs. Williams. 4 Ohio, 253, says on page 287 of 
the opinion : 

"It is upon these rights the state has presumed to act, by virtue 
of its transendent sovereignity ( dominum eminens), a power to appro
priate private property for public uses, for the purpose of promoting the 
general welfare. This power is inherent in every government; but it 
should be exercised in cases, a11d for objects strictly public; and, in our 
country, the constitution of the United States and of the state of Ohio, 
insure that principle of natural justice, which requires compensation to 
be made to the individual reprived of his property." 

In case of Giesy vs. Cincinnati, etc., Railroad Company, 4 Ohio St., 308, 
part of the syllabi reads: 

"The power df eminent domain is not conferred by either of these 
sections; they simply prescribe modes for, and limitations upon, its 
exercise. 

"The pouer rests ttPOI~ the public necessity, and call only be ex
ercised where such uecessity exists. 



.\XXl,'_\L REPORT OF THE .\TTORXEY GEXER_\L. 

"Only such i11tcrest as will Ollsaocr the public "<l'Oills call be tol:ell,
and it call be held ani)• so lo11g as it is used b! the public, and camwt 
be diverted to OilY other purpose_" 
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It is a uniform rule, well established, that private property can be appropriated 
only for a public use and not for private uses_ 

The case of Hatch vs. Cincinnati, etc., Railroad Company, 18 Ohio St., 92, 
the second syllabus reads: 

"\Vhere, in such case, the owner of the fee simple title to the 
lands co,·ered by the easement, though denying the right to have made 
it, yet recognizing the appropriation by the railroad company as an 
accomplished fact, brings his action against the railroad company to 
recover damages as for a permanent appropriation, he is entitled to re
cover the full value of lands, if any, taken by the railroad company, and 
not recovered by the former appropriation by the canal company; and, 
also, a full and fair compensation for such additional burdens and in
conveniences, not common to the general public, as accrue to him and 
his entire tract on which the easement is imposed, by reason of the 
change of uses to which the lands appropriated have been subjected." 

The sixth syllabus in case of Vough vs. Railroad Company, 58 Ohio St., 123, 
reads: 

"\Vhere, however, the land is only abandoned hy the state for canal 
purposes, and is at the same time leased or conveyed to a railroad com
pany for the construction and operation of a railroad thereon, the 
owner is only entitled to compensation for such additional burthen there
by imposed on the land, and such damages as may result from the 
new usc Hatch vs. l{ailroad Co., 18 Ohio St., 92. 

In this latter case the state had only an easement and not the fee to the 
canal lands. 

·wright, J.. delh·ering the opinion m case of :\falonc vs. City of Toledo, 28 
Ohio St., 643, says at page 660: 

"However it may be elsewhere, it appears to us to be the law in 
this state, that when property has been appropriated for one public 
purpose, it may be applied to another, not substantially different, and 
it is still subserving its original uses. Further, that such a change 
does not afford ground of complaint that the property is wholly for
feited, or the public rights extinguished. 

A change that invoh•es a cessation of all public uses, such as the 
selling out of public property to private parties, for prh·ote ends, would 
be gover11ed by different considerations, and where such a case arises, 
it would be colltlolled by those c01zsideratio11s." 

The syllabus in case of :\fcCombs vs. Stewart, 40, Ohio St., 647, reads as 
follows: 

"A canal company, incorporated under the act of January 10, 1827 
(25 Ohio L., 3), erected across a river a dam to the height of fourteen 
feet, causing the water to flow back upon the lands of a proprietor 
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above the dam on the same stream. The company owned in fee simple, 
by purchase, the land on which the south half of the dam was built, 
but none of the land on which the north half was built; and conveyed, 
in fee simple to certain mill owners, the land it thus owned, and granted 
to them and their heirs the privilege of using the surplus water of the 
dam not required for canal purposes. 

"Held: The right of the company acquired by appropriation, to 
flow the lands of such proprietor by maintaining a dam of such height, 
did uot, by virtue of the company's conve:yance and grant to the mill 
ow11ers, survive and vest in them after the dissolution of the corpora
t.on:·' 

Dickman, ]., says on page 664 : 

But a different rule prevails where lands and easements are acquired 
by appropriation or proceedings in invitum. The Pennsylvania and 
Ohio Canal Company had the undoubted right to take and hold lands 
in fee, but such taking was to be by gift or purchase, and not by right 
of eminent domain. The right derived under Section 3 "to enter upon, 
take possession of, and use "lands, real estates, and streams, cannot 
be enlarged by implication into an estate beyond the corporate existence 
of, the company. The property being taken for public use, when that 
use ceases, it must revert to the owuer of the soil from whom it was 
takeu, relieved of the burdeu or easement which the sovereign power 
has imposed." 

Also on page 668, Dickman, ]., says: 

"* * * As long as the canal company kept the canal in repair, 
in compliance with the requirement of its charter, and until the corpora
tion was dissolved, the mill owners were entitled to the surplus ·water, 
and Stewart had no legal ground of complaint, on account of the height 
of the dam or the burden imposed upon his land by flowage. But the 
canal company had no power to transmit to others, in perpetuity, 
privileges and franchises which it derived from the state for public 
use only, and not to be continued when the consideration for which they 
were granted no longer existed." 

Also on page 669, Dickman, ]., further says: 

"* * * Propert:y taken in the uame of the public, for public aud 
geueral use, could uot be diverted to private aud iudh•idual uses." 

The easement of the state to raise the water in the river by the construc
tion of the dam in question, was secured by it through its right of eminent 
domain. The use was a public use. 

The state, through the Legislature, has abandoned the canal and the public 
use of the clam has been thereby terminated. The public necessity no longer 
exists to maintain this clam. If maintained it will be to promote private interests. 
In :McCombs vs. Stewart, 40 Ohio St., 647, Supra, it is held that an easement 
secured by appropriation for a public use cannot be diverted to a private use. 
The authorities further hold that where the use is changed from one public use 
to another public use, the owner of the fee is entitled to additional compensation 
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for any additional burden placed upon his lands. The same would be true when 
the change is from a public to a private use, where the same can be legally done. 

Section 3 of the act abandoning this part of the canal, authorizes the board 
of public works to '"lease or sell, as they may deem for the best interest of the 
state" and said canal lands subject of the Governor and Attorney General. This 
authority to sell or lease extends to all parts of the canal system and will include 
the dam in question. 

\Ve have seen that the state owns the absolute fee simple in the lands 
occupied by the dam. By virtue of the authority vested in it by Section 3 o{ 
the above act the board of public works can lease or sell this dam and the land 
upon which situated. They could not, however, sell or lease the easement which 
the state had in the lands covered by the back water, nor its right to raise the 
water in the river above its normal stage. 

X either can the state maintain this dam for the purpose of leasing water 
and charging rental therefor. The right to lease and sell water is an incident to 
the public use for which the public works were constructed. \Vhere the state 
only has an easement, as in this case, the abandonment of the public use, will 
constitute an abandonment of its incidental right to lease surplus water. Upon 
such abandonment the property reverts to the owner of the fee freed of the 
public easement. \Vhere the state has the fee simple to the land, the rule will 
be different. 

It is my conclusion that the state may sell or lease the dam and land upon 
which it is situated, but cannot grant any right or easement in the land and 
water above the same. 

The hoard of public works cannot maintain this dam for the rental of water 
to private enterprises. 

Respectfully, 
TIMOTHY S. HocA~ 

A flonzey Geueral. 
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SECRETARY OF STATE BOARD OF PUBLIC WORKS-EXTRA C0::\1-
PE::\SATIO::\ FOR PERFOR::\IAXCE OF DUTIES FOR::\IERLY REST
I~G I:-.J OHIO CA~AL COMMISSIOX. 

The secretarJ.' of the board of public works is obliged to perform certaiu 
extra duties which formerly devolved upon the Ohio Canal Commission. The 
board is authorized by express statutory provisions to expend $4,000 to meet the 
expenses of salaries, employes and other Meds for the performance of the 
duties formerly performed by the canal commission. 

Held, that out of said $4,000, the secretary of the board ca11 be allowed, not 
as extra salarJ.', but as compensation for e.~tra and independplt duties for the 
performallce of the added work aforesaid, though the general appropriation or
dinance for the board of public works pro~·ides only "receipts a11d balauces for 
mai11tenallce aud improvements" of certain canals, and further expressly pro
vides that 110 bills shall be paid for e~tra clerk hire in favor of any clerk draw
illg a salary from the state. 

The special provisiOII for $4,000 a/lowa11ce for expenses for said extra duties, 
overrides the general provisions of the appropriation act, and the secretary is 
uot to be considered a clerk nor are expenses for the performallce of duties 
formerly resti11g upon tlze canal commission to be considered "clerk hire." 

:March 12, 1912. 
Board of Public W arks, Columbus, Ohio. 

GENTLEMEN :-I beg to acknowledge receipt of your letter of February 26 
requesting my opinion upon the following questions: 

"By the act of April 2, 1906, 0. L. 306, the powers and duties there
tofore conferred on the Ohio Canal Commission were conferred upon 
and invested in the board of public works, and the board was expressly 
authorized to expend out of the canal earnings of the state an amount 
not exceeding $4,000 per annum to meet the salaries and necessary ex
penses of employes of the board in the discharge of the additional duties 
devolving upon them and theretofore imposed upon the canal commis
sion. 

"By reason of the revolution of the powers and duties effected by 
this act a number of distinct duties were by action of the board imposed 
upon its secretary. That is to say, the board required its secretary, 
without additional compensation, to perform the service theretofore per
formed by the secretary of the canal commission who received a salary 
of $1,350 per annum. 

"The board feels that in justice to its secretary it ought to allow 
him, if possible under the law, additional compensation for the additional 
and independent duties performed by him, growing out of the assump
tion of the board of the powers and duties of the canal commission. 

"::\Jay the board legally do this?" 

The following provisions of law must be considered in answering your 
question: 

Section 408 (as amended) 101 0. L. 360: 

"The board of public works shall organize by the election of a 
member as president and the appointment of a secretary and clerk. The 

• 
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secretary shall receive a salary not to exceed fifteen hundred dollars 
per annum. The clerk shall recei\·e such compensation as the board 
directs, not to exceed nine hundred dollars each year, to be paid upoh 
the order of the board from moneys appropriated for that purpose." 

Section 464 General Code (formerly Section 3 of the act of 1906, 98 
0. L. 306). 

''In addition to the powers and duties herein conferred upon the 
board of public works, the board shall exercise all powers and duties 
heretofore conferred by law upon the Ohio Canal commission, but no 
land lease, or sale of canal or state lands shall be made except upon the 
written approval of the governor and attorney general." 

Section 466 General Code {formerly Section 4 of the act of 1906, 98 
0. L. 306). 

''The board of public works may expend from the canal earnings 
of the state, an amount not exceeding four thousand dollars each year 
for the payment of salaries and necessary expenses of employes of the 
board while engaged in the discharge of duties heretofore imposed upon 
the canal commission." 

The appropriation act for the year 1912, 102 0. S. 393, Section 1 : 

"That the following sums for the purposes hereinafter :;pecified 
be and the same are hereby appropriated out of any moneys in the state 
treasury to the credit of the general re\·enue fund, not otherwise ap
propriated, to-wit: 

* * .,. * * * * * * 

* 

BOARD OF Pt.:llLIC \\'ORKS. 

Salary of ,ecretary --------------------------------$1,500.00 

* * * 
:.Jiami and Erie canal for maintenance and imprO\·ements, re

ceipts and balances. 
Ohio canal for maintenance and improvements, receipts and 

balances. 

* 
"Sec. 2. The moneys appropriated in the preceding section shall 

* * * * * (not) be used or paid out for purposes other than those 
for which said sums are specifically appropriated as aforesaid. 

"Sec. 3. Xo biils for extra clerk hire in favor of any clerk or 
clerks while drawing salaries from the state shall be allowed from any 
amount herein appropriated." 

I have quoted all of the provisions of law in any way applicable, or which 
might be considered applicable to the question at hand. 

Section 4 of the act of 1906 which has, as above stated, become Section 466, 
General Code, clearly vested in the board of public works authority to pay its 
own employes out of the canal earnings of the state additional compensation for the 
additional sef\'ices which might devolve upon them by virtue of the other provisions 
of that act. The secretary of the board is not mentioned in this section, and it 
might be contended, with some show of reason, that he is not, strictly speaking, 
"an employe" of tP" hn~rrl. Inasmuch, however, as he h:>< nr. rl,.finite (trm of 
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office but sen·es at the pleasure of the board, it appears that his practical status 
is that of an employe, and I am convinced that the use of the word "employe" in 
section 466 is not to be regarded as restricted or technical. 

I am, therefore, of the opinion that the secretary of the board of public 
works is within the intendment of Section 4 of the act of 1906, now Section 466, 
General Code. 

Now the salary of the secretary is fixed by law-or rather the maximum 
salary so payable to him is so fixed-and the board of public works is without 
authority to increase that salary. 1'\o time need be spent in demonstration of 
this point. 

As I understand your request, the board is not contemplating increasing the 
salary of the secretary as such, but rather paying him certain specified compensa
tion for certain defined services which the board deems not to be within the scop~ 
of the duties of the secretary of the board as such, and clearly to be within the 
purview of the "additional duties" mentioned in Section 466 of the General Code. 
This would not be an increase of the secretary's salary in the strict sense of the 
word, but rather the payment of compensation of the secretary for independent duties 
which might be lawfully imposed upon him. 

I am of the opinion that the board of public works may lawfully recognize 
the fact that under the law of 1906 some of the duties now being performed by the 
secretary of the board of public works are not germane to that position as such but 
must be regarded as "additional duties" within the meaning of Section 4 of that 
act; and that the board may attach to such~"additional duties" a separate and spe
cific compensation payable out of the $4,000 authorized to be devoted to this and 
similar purposes from the canal earnings of the state. 

A number of collateral questions are here suggested and ought to be dis
posed of. In the first place, the sole authority of the board of public works ~o 

expended any money out of the canal earnings-that is the authority of the board to 
withdraw such money from the state treasury-is derived from the appropriation 
above quoted of "receipts and balances" of the two canals therein mentioned. 

Section 2 of the appropriation law expressly provides that money appropri
ated in Section 1 shall not be expended for any purpose other than that for which 
it is appropriated. The purpose for which receipts and balances are appropriated 
is· the "maintenance and improvement" of the canals. I do not regard this point 
as of great weight, however, because the legislature in making an appropriation of 
"receipts and balances" must be deemed to intend that the moneys thus appro
priated shall be used for purposes for which they may be used under general and 
permanent statutes. This amounts to holding that in law the setting aside the sum 
of $4,000 or any lesser sum from the canal revenues for the purpose of paying ad
ditional compensation to employes of the board under Section 466, General Code, 
is a proper charge against "maintenance and improvement" of the canals. 

The further question here suggested as to which of these two appropriations 
of "receipts and balances" the $4,000 ought to be set aside from is not directly 
raised and is not of sufficient importance for consideration here. 

Another possible objection to the conclusion which I have already reached 
is raised by consideration of Section 3 of the appropriation law, which provides, as 
above quoted, that no bills for extra clerk hire shall be paid to any clerk from any 
of the appropriations while such clerk is drawing a salary from the state. 

I do not think this possible objection to be of weight for three reasons. 
In the first place I question whether the secretary is a "clerk" within the meaning 
of this provision. The position of secretary, while in a sense clerical, is clearly to 

be distinguished from that of clerk of the board which is provided for in the same 
section which authorizes the appointment of a secretary. It is my opinion that 
the secretary is not a "clerk" within the meaning of the appropriation. In the 
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second place I am of the opinion that the extra compensation, concerning which 
you are inquiring, is not "extra clerk hire" within the meaning of the provision 
above referred to. The specific recognition of the additional duties imposed upon 
employes of the board by Section 466, General Code, is sufficient, in my judgment, 
to take the case out of the operation of general provisions like those found in the 
appropriation bills passed during the last few years at any rate. That is to say, 
services thus expressly recognized by statute are not, in my judgment, to be re
garded as in the nature of "extra clerk hire," compensation for which may not 
be paid to a clerk receidng a salary from the state. In the third place the appro
priation bill, while a law of equal dignity with that of other laws of the state, 
yields, in my judgment, to a general and permanent statute in case of inconsist
encies between the appropriation law and s·uch permanent statute, in the sense at 
least, that general language in the appropriation bill must be construed in the 
light of possible exceptions in the general law. Putting it in another way, if the 
appropriation bill limits the use of money appropriated therein for all departments 
in a certain way, and the general law specifically authorizes a certain department 
to make a certain specific expenditure which might seem to be violative of the 
general restrictions of the appropriation law, then that specific case must be re
garded as having been excepted in the mind of the legislature from the general rule 
prescribed in the appropriation law. 

This is the same as holding that the sentence above quoted from section 3 of 
the appropriation law should be interpreted to mean that no bills for extra clerk 
hire should be paid to any clerk or clerks out of any of the appropriations made 
in Section 1 of the act in case such clerk or clerks are receiving a salary from the 
state, unless some general statute specifically authorizes the head of the depart
ment to pay such extra clerk hire out of some particular appropriation. 

For. all the foregoing reasons I am of the opinion that while the board of 
public works may not increase the salary of its secretary as such, it may recognize 
the existence of certain independent duties which the board has imposed upon him, 
and may provide out of the $4,000 authorized to be devoted to this purpose from 
canal revenues, a separate salary or compensation for the secretary in the dis
charge of such independent duties, and that the secretary may receive such com·· 
pensation so provided in addition to the $1,500 per annum which he is entitled to 
receive as secretary of the board. 

It seems to me that in addition to the plain intendment of the statute, the 
distinctions of which I have before spoken, are clearly recognized in the common 
law of public officers. State ex rei. vs. Lewis, 21 0. C. C. 410. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attomey Genua/. 
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247. 

BOARD OF PUBLIC \\"ORKS-PO\VER TO PAY EXTRA CO:\IPE:-.JSATIOX 
TO CLERKS AXD ASSISTAXT E::\GINEER FOR EXTRA SERVICE 
IX CAXAL LAXD DEPART:\IENT. 

The Board of Public Works 111ay lawfully pay to the clerk of the board and to 
the assistaul euginecr, additional compe11sation for the performallce of duties, 
,,.!zich formerly rested upon the Canal C om111issiou. 

April 5, 1912. 
Board of Public Works, Columbus, Ohio. 

GENTLEMEN :-I beg to acknowledge receipt of your letter ot recent date, 
supplementing your previous letter of February 26th and requesting my opinion 

·upon the right of the Board of Public \Vorks to pay additional compensation to 
"certain of its employes for services devolving upon its employes under the act of 
April 2, 1906, 98 0. L. 306, now Section 456 of the General Code. 

The first case concerning which you now desire to be advised is that of the 
assistant engineer of the public works, who is desired by the engineer of the canal 
land department as his assistant, the understanding being that he is to gh·e a part 
of his time to the work of the land department in consideration of the additional 
services to be imposed upon him by the board in finishing the work of the canal 
commission, a good share of which has fallen to the lot of the land department. 

The other case is that of the clerk of the Board of Public vVorks, who is asked 
to perform a great deal of stenographic work for the canal land department, 
which work has devolveci upon her by virtue of the act of April 2, 1906, trans
ferring the duties of the canal commission to the board of public works. 

It will be unnecessary for me to repeat the reasoning which I have embodied 
in my opinion to you under date of March 12th. I feel, however, that it is neces
sary for me to mention the fact that the canal land department of the Board of 
Public \N orks, so-called, does not exist hy virtue of any special statute, but in 
fact is that departtnent of the board's activities which pertains more especially to 
the work which was formerly within the provii1ee of the canal commission. 

The cases of the assistant engineer and clerk of the board are, of course, 
not to be regarded as in all respects similar to that of the secretary, covered by 
my letter of :\larch 12th; the former holds his office under Section 420, General 
Code, which is as follows : 

"The board of public works may appoint an assistant engineer of 
public works, who shall be a practical civil engineer, hold his office for a 
term of two years, unless sooner removed by the board, and be subject 
to such rules and regulations as the board prescribes. The assistant en
gineer shall receive such salary as the board directs, not to exceed 
sixteen hundred dollars each year, and necessary expenses incurred in the 
discharge of his official duties, which shall be paid upon the order of the 
board and the warrant of the auditor of state." 

It is apparent, I think, that inasmuch as the assistant engineer is appointed 
by the Board of Public vVorks and not by the Governor, as is the case with the 
chief engineer. he is an "employe" within the meaning of the act of 1906, just as 
I have held the secretary of the board to be. 

Otherwise, the opinion of :\larch 12, 1912, applies to the case of the assistant 
engineer of the public works in its entirety. 

The same reasoning applies to the case of the clerk of the Board of Public 
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\\'orks. Of course, the entire opinion of :\larch 12, 1912, does not apply to the 
clerk, for the reason that it was pointed out therein that the secretary of the board 
could not be considered a '"clerk" within the meaning of Section 3 of the Appro
priation Bill of 1912. Undoubtedly, if said Section 3 applies at all to this case, 
the clerk of the Board of Public \Vorks would have to be regarded as a clerk 
within the meaning of this provision. 

I pointed out further, on page 5 of the previous opinion, that extra compen
sation paid to an employe of the Board of Public \\' orks under and by virtue of 
Section 466, General Code, would not be regarded as "extra clerk hire" within the 
meaning of the appropriation bill. For this reason alone, then, I am of the opinion 
that the board may lawfully pay to the clerk of the board, as well as to the assist
ant engineer of the public works, additional compensation for performing duties 
outside of their regular employments, which said duties have been imposed upon 
them because of the devolution of the powers and duties of the canal commission 
upon the board of public works. 
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v~ry truly yours, 
TIMOTHY s. HOGAN, 

Attorne}' Gmeral. 

LEASE BY BOARD OF PUBLIC WORKS TO EXDWELL OIL & GAS 
C0:\1PAXY-XO RIGHT OF SAID CO::\IPAXY TO OUTPUT OF OHIO 
FUEL & GAS CO::\IPAXY. 

Uuder the terms of the lease grauted to the E11dwe/l Oil & Gas Well Com
pauy by the board of public works, the latter compa11y was eutitled only to seveu
eighths of the output of wells drilled b}' itself. Said compauy -was, therefore, 11ot 
e11titled to a11y royalties for gas taken by auother company, name!~;, the Ohio Fu<l 
& Gas Company from wells formerly drilled by that compa11y and operated by 
it after the date of the lease to the Endwell company. 

Inasmuch also as the lease made provision for a retum of the $200.00 de
posited by the Eudwell compauy by a deductio11 of said amount from the one
eighth return from actual output of the compa~ty"s o<vn wells, said company is not 
eutitled to a return of said $200.00 under any other conditions. 

State Board of Public fVorks, Columbus, Ohio. 

GEXTLBlF.X :-Your communcation of some time ago, written by ::\[r. E. E. 
Booton, engineer of the canal land department, in which he states that the officers 
of The Endwell Oil & Gas Company of Sugar Grove, Ohio, had expressed their 
dissatisfaction with an opinion rendered by me on September 11, 1911, to your 
board relative to the right of said company to participate or share in certain 
revenues collected from The Ohio Fuel Supply Company for gas taken from cer
tain wells located on the Hocking canal lands owned by the state, but held under a 
lease to the said The Endwell Oil & Gas Company, believing that ::\1r. Booton had 
misstated the facts in regard to the lease, was duly received. 

I want to state to your board that said opinion was rendered by me under 
a musunderstanding of the facts, but ::\Ir. Booton had not misstated the facts at all. 
:\lr. Booten's last communication gives a complete statement of the facts as follows: 

"On December 2, 1898, the canal commission and board of public 
works granted three leases to E. :\f. Poston, \\'. H. Jennings and L. D. 
Lampman respectively, covering the lands later leased to the Endwell 
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Oil & Gas Company and other lands in addition thereto for the term of 
ten years, the aggregate rental being $25,000.00, which was paid in ad
vance. 

·'Shortly after these leases were taken out, they were assigned to 
The Federal Gas & Fuel Company and the assignment was duly ap
proved by the board of public works as required by the terms of the 
lease. At a later date these leases appear to have been acquired in some 
way by the Ohio Fuel Supply Company, but the assignment was never 
approved by the board of public works. 

"Sometime bef9re the leases expired, an application was filed request
ing a renewal of their pipe line lease, and when they were requested to 
renew the lease for gas and oil, they replied that the field was ex
hausted and that they were preparing to draw their casings, with a view 
to abandoning all their canal leases. Having no reason to doubt their 
statement, the board of public works granted The Ohio Fuel Supply 
Company a renewal of its pipe line leases, and some six monrhs after 
the expiration of the original leases, a lease was granted to The Endwell 
Oil & Gas Company for a portion of the territory for the purpose of drill
ing thereon for oil and gas, the strip leased being the · berme bank 
of the Hocking canal between Maple street, in Lancaster, Ohio, and the 
canal bridge at Enterprise. 

"When the Endwell people went on the ground, they found the 
Ohio Fuel Supply Company operating four wells upon the canal property. 

"This fact they reported to the land department and expressed a 
desire to secure these wells in order to drill them deeper in hopes of 
striking oil. 

"The facts were laid before the board of public works and I was 
directed to place the facts before :\Ir. Alburn, second assistant attorney 
general, with the request that he take steps to secure a settlement for 
the gas. ::\1 r. Alburn was very busy with other matters and the matter 
was delayed until it was reported that The Ohio Fuel Supply Company 
was pulling the wells. He was urged to bring an injunction to stop this, 
but the work was practically completed when he and I visited the 
fourth well. 

"::\I r. Album endeavored to have the Ohio fuel people discontinue 
work on the last well until some understanding could be arranged be
tween the state and the company, but by some misunderstanding (possi
bly intentional on the part of some one representing the company) the 
work continued over Sunday, the casing was drawn and the well 
plugged. 

"Shortly after this the board of public works notified The Ohio 
Fuel Supply Company to appear before the board and render an account 
of the gas taken from the state property. A representative met the 
board on at least two occasions and on the last occasion furnished the 
board with a statement taken, as he said from the books of the com
pany, showing that so many thousand cubic feet of gas had been pro
duced from these wells since the expiration of the original lease to 
Poston and others. 

"He also stated the price the company was paying others for gas 
in this locality. 

"On this basis it was found that the state on a one-eighth royalty 
was e!Hitled to something like $200.00 and settlement was made for this 
amount. 

"Xow the Endwell people contend that the amount reported by 
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The Ohio Fuel Supply Company was a mere fraction of the actual 
amount produced, and that the actual value of the output of these four 
wells was at least $16,000.00, of which The Endwell Oil & Gas Company 
was entitled to se,·en-eighths." 
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And ha,·e been approved a;; ,ct forth therein by the president and :;ecretary of 
The Endwell Oil & Gas Company, for the consideration of the same by me. 

Your board request me to render it an opinion upon the following matters 
relati\·e to said controversy, ,-iz: 

''First. \\'hether or not The Endwell Oil & Gas Company is en
tit1ed to seven-eighths of the rental collected by the state and a like 
proportion of any further amount that may be collected from The Ohio 
Fuel Supply Company in case the charges made by The Endwell Oil 
& Gas Company are substantiated. 

"Second. \Vhether or not The Endwell Oil & Gas Company 
are entitled to recei,·e hack from the state the $200.00, the advanced 
payment made by it under its lease, in case it is not entitled to partici
pate in the rentals already collected or that may hereafter be collected 
by the state from The Ohio Fuel Supply Company. 

"Third. \Vhether the board of public works could legally pay to 
The Endwell Oil & Gas C0mpany any portion of the money already col
lected or that may her~aftcr be collected from either company without 
a special act of the General Assembly authorizing the same." 

] n order to answer your lir:;t question and properly determine the rights of 
The Endwell Oil & Gas Company it is necessary to look to the lease executed 
by your board to said company, a copy of which yon attached to your commtmi
cation, and upon examination of said lease I find that said lease contained the 
following: 

''The party of the first part (the board of public works) hereby 
leases to the party of the second part (The Endwell Oil & Gas Com
pany), its successors and assigns the following described positions of the 
benne embankment of' the Ohio canal with the right to said scco11d Partj', 
its successors and assigus. to enter upon, occuPJ' a11d use said lauds for 
the purpose of drilling therein for gas and oil, laj'ing thereiu the pipes 
11ecessary for trausporlillg the same and erecting and maiutaini11g ta11ks 
a11d other equipme11t and machi11ery 11ecessary for storiug a11d handling 
the oil a11d .r1as therei11 discm•ered.'' 

and the clause reciting the consideration for said lease is in part as follows: 

":\ow, therefore, in comideration of the payment by the party 
of the second part of $200.00 in advance, and in consideration of the 
other rents and royalties herein pro\·ided and the conditions and stipu
lations herein contained it is hereby agreed.'' 

It is plain to he seen from the above quoted stipulations in the lease from 
your board to The Endwell Oil & Gas Company that all that was granted to 
the said company by said lease was: 

"Tile right to e11tcr upoll, occupy and use said la11ds for the pur
pose of 'drilli11g' thereiu for gas a11d oil and laJ'ill[J the 11ecessarj' pipes 
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to tra11sport the same and erecting and maintaining tanks and other 
equipment and machinery necessary for storing and handling the oil 

and gas therein discovered." 

There were no other rights acquired by said lessee under said lease and 
it is significant that nothing in said lease referred directly or indirectly to any 
gas or oil either to be transported, tanked or a royalty paid for to state "except 
such as discovered by said company in drilling the wells it agreed to drill in 
said lands." 

From the facts above stated and a careful consideration of the said lease, 
I am of the legal opinion that the only vested rights held by The Endwell Oil & 
Gas Company, lessee, under its lease, during the time the gas in question w:ts taken 
from the four wells by The Ohio Fuel Supply Company was as above stated and 
··11ot to have the output of" any well or wells not drilled by it under the terms 
of its lease. 

There is nothing exclusive granted to said lessee under said lease other than 
as above indicated, therefore, I am of the opinion that The Endwell Oil & Gas 
Company is not entitled to the seven-eighths Oi) of the rental already collected 
by the state nor a like proportion of any further amount that may be collected 
from The Ohio Fuel Supply Company. 

J n answer to your second question I desire to say that the $200.00 which 
The Endwell Oil & Gas Company paid in advance as part of the consideration for 
said lease, was to be paid to said company upon certain conditions set forth in 
said lease which were as follows : 

··The party of the second part agrees to properly care for output 
vi said wells, to cleli,·er all of such output free of cost to the party 
of the first part as security for payments clue such party of the first 
part, into the pipe lines of its company with which second party may 
connect its said wells where such output shall be divided so that the 
first party shall receive credit for one-eighth of such output of gas or 
oil, so delivered and said second party seven-eighths Oi) and to pay 
such first party as royalty the purchase price of one-eighth 0/s) of 
such entire output. Provided, ho1r"ever, that ten (10) per cent. shall 
be deducted f tom the one-eighth ( 78) royalty each year until the amount 
so deducted shall equal $200.00 and thereafter the state shall receive the 
full one-eighth (}Is) ro.Yalty." 

There having been no breach of the lease by the state, and the terms oi 
said lease being as just above set forth, I am of the legal opinion that the 
state should not and could not return the said $200.00 to said lessee under no 
other circumstances than a credit on any royalty due the state for gas or oil that 
may be produced from wells drilled on said lands by said lessee as provided 
m said lease. 

As to your third and last question it is not necessary to go into the matter 
as to whether or not the board of public works could legally pay The Endwell 
Oil & Gas Company any portion of the money collected from the other com
pany without a special act of the general assembly authorizing the same, in view 
of the answer to your first and second questions wherein I hold that said 
The Endwell Oil & Gas Company are not entitled to participate in any revenue 
collected as a royalty from gas produced from wells it did not drill under the 
terms of its lease. 

Very truly yours, 
TIMOTHY S. HOG.\", 

A ttomey Ge11eral. 
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. \B.-\:\DOXED CA:\.\L LA:\DS-EXPE:\DITl..:RES OF Sl..:R\'EY, PL\T
TIXG, :IO:\l..:~IEXTI:\G AXD SELLIXG ~lAY BE PAID FRO~! C.\:\AL 
FU:\DS A:\0 RECEIPTS OF SALE BE CREDITED BACK. 

Section 7 of the Act of 102 Ohio Laws, 293, pro<•iding for the aba11donmeul 
of certain portions of the Ohio canal, and Section 5 of the Act of 102, Ohio Laws, 
49 __ , pro'i:iding fur the abaudoumeut of a certaiu portion of the Hocking Canal, each 
pro<•idc that all expeuscs of surt·eyiug, platting, monumenting and selling or leasiuy 
said abando11ed canal lauds, shall be paid out of the "canal funds or other fwrdJ 
provided for the sur<·eyiug of caual lands," and further pro<:ide for the creditiu!) 
back to such funds a like amouut from the receipts of sale. 

The 'l<Jords "pro<•ided for the sale of canal lands" as employed in the abo<•e 
sectious, apply only to "or other funds" and do uot limit or qualih• the words 
''caual fuuds" and it is uot the purpose of the Legislature to limit the fuud from 
which the elwmerated expenditures could be made to the fund specifically pro
vided for the survey of canal lands. 

Such expeuditures may therefore be made from the fuuds appropriated for 
the survey of caual lauds or from auy other caual fuuds. 

October 7, 1912. 

State Board of Public Works, Columbus, Ohio. 

GEKTLEMEX :-Your favor of October 4, 1912, through Hon. E. E. Hooton, 
Engineer Canal Land Department, has been received, in which it is stated : 

"The acts passed by the seventy-ninth general assembly, providing 
for the abandonment of certain portions of the Ohio canal and for the 
abanbonment of the Hocking canal authorized the state board of public 
works and the chief engineer of the public works, acting jointly, to cause 
such surveys to be made of said canal property as in their judgment is 
necessary for the purpose of carrying out the provisions of this act, to
gether with such maps and plats of the same as will facilitate the selling 
and leasing of said canal lands. Section 7 of the act to abandon the 
Ohio canal ( 0. L. 102, p. 294) and Section 5 of the act to abandon the 
Hocking canal ( 0. L. 102, p. 491) provides that all accounts oi ex
penses incident to surveying. platting and monumenting said abandoned 
canal lands, together with the necessary expenses of advertising, selling 
or leasing the same, shall be verified and approved by the chief engineer 
and the board of public works, and paid out of the canal funds, or other 
funds provided for the surv~y of canal lands, and the auditor of state 
is hereby directed to credit back to the fund or funds from which such 
payments arc made, the like amount in any sum not to exceed twenty 
thousand dollars from the receipts derived from the sale and leases on 
the Ohio canal, and a like amount in any sum not to exceed five thou
sand dollars from the receipts derived from the sale and leases of said 
Hocking canal lands. 

"In carrying out the provisions of these two acts surveying and plat
ting of the lands on these canals has been in progress for the past 
fifteen months. The joint board had hoped to makes sales of a portion 
of these lands prior to the first of September. 1912 .. but owing to injunc
tion suits, brought hy the city of X ewar:( ancl the owners of property 
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abutting on said canal lands, in said city, we have been prevented from 
making the proposed sales. The result is that the special appropriation 
for making sun·eys and credited to the canal land department will be 
exhausted possibly before these sales can be consummated. 

''Sections 5 and 7, referred to above, provide that the expenses shall 
be paid out of the canal funds. This is the regular fund accredited to the 
board of public works from appropriations and earnings from leases of 
land and water power and is always accredited to the canal repair fund 
simply as a convenience for keeping the funds separate from the appro
priations made to the canal land department. So far all of the ex
penses have been paid out of the appropriations made to the canal land 
department. As we interpret the law, we can, if necessary, pay out of 
the canal funds temporarily sufficient to carry on this work until sales 
can be made from which the amount can be repaid from the fund from 
which such payments were made. 

"\"!ill you kindly advise us whether or not we are correct in our 
interpretation of these statutes and whether or not these payments may 
be made for temporary purposes from the. regular canal funds?" 

Upon inquiry at your office it appears that the amount expended for platting 
and surveying the canal lands in question, amounts to about $12,700.00. 

There are two acts to be construed in this opinion. The one found in 102 
Ohio Laws, 293, provides for the abandonment of certain portions of the Ohio 
canal. The other, found in 102 Ohio Laws, 490, provides for the abandonment of 
a porti<i!l of the Hocking canal. The provisions of these two acts to be considered 
are similar. 

Sections 2, 3 and 7 of the act in 102 Ohio Laws 293, provides: 

''That the state board of public works and the chief engineer of 
the public works, acting jointly, shall cause such sun·eys to be made 
of said canal property as in their judgment is necessary for the purpose 
of carrying out the provisions of this act, together with such maps and 
plats of the same as will facilitate the selling or leasing of said canal 
lands, which plats shall be preserved as permanent records in the office 
of the state board of public works. 

"Section 3. As soon as such surveys and plats have been com
pleted, the state board of public works and the chief engineer of public 
works, acting as a joint board, shall proceed to appraise, and· lease or sell, 
as they may deem for the best interest of the state, subject to the ap
proval of the governor and attorney general, said canal lands, except 
as hereinafter noted. in strict conformity with the various provisions 
of the statutes of Ohio relating to the 'leasing and selling of state 
canal lands. except that the grant of such leases shall be for a term 
of not less than fifteen nor more than twenty-five years, and that the 
hed and banks of said abandoned canal property may be included in 
any lease of such canal lands. 

"Section 7. All accounts of expenses incident to surveying, plat
ting and monumenting said abandoned canal lands, together with the 
necessary expenses of advertising, selling or leasing the same, shall be 
verified and approved by the chief engineer and the board of public 
works, and paid out of the canal funds, or other funds provided for the 
survey of canal lauds, and the auditor of state is hereby directed to 
credit back to the fund or fu11ds from which such payments are made, 
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a like amount in any sum not to exceed twenty thousand dollars ($20,-
000.00) from the receipts deri'i.'Cd from tlze sale a11d leases of said la1zds." 

Sections 2, 3 and 5 of the act of 102 Ohio Laws, 490, provides: 

"Section 2. That the state board of public works and the chief 
engineer of the public works, acting jointly, shall cause such surveys 
to be made of said canal property as in their judgment is necessary for 
the purpose of carrying out the provisions of this act, together with such 
maps and plats of the same as will facilitate the selling or leasing of 
said canal lands, which plats shall be preserved as permanent records in 
the office of the state board of public works. 

"Section 3. As soon as such surveys and plats have been completed, 
the state board of public works and the chief engineer of the public 
works, acting as a joint board, shall proceed to appraise, and lease or 
sell, as they may deem for the best interest of the state, subject to the 
approval of the governor and attorney general, said canal lands in strict 
conformity with the various provisions of the statutes of Ohio relating 
to the leasing and selling of state canal lands, except that the grant 
of such leases shall be for a term of not less than fifteen nor more than 
twenty-five years, and that the bed and banks of said abandoned canal 
property may be included in any lease of such canal lands. 

"Section 5. All accounts of expenses, incident to surveying, plat
ting and monumenting said abandoned canal lands, together with the 
necessary expenses of advertising, selling or leasing the same, shall be 
verified and approved by the chief engineer and the board of public 
works, a1zd paid out of the canal funds, or other fwzds provided for tlze 
survey of canal lands, and the auditor of state is hereby directed to 
credit back to the fu1ld or funds from which such pa:;ome11ts are made, 
a like amowzt ill an}' sum IZOI to exceed fi~·e thousand ($5,000.00) dollars 
from the receipts derived from tlze sales aud leases of said lauds." 
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These acts do not make a specific appropriation of any sum or sums to be 
expended for the purpose of platting, surveying and monumenting the several 
parts of the abandoned canals. The acts authorize the expenses of plating, sur
veying and monumenting said lands, and the expenses of advertising, selling and 
leasing the same to be "paid out of the canal funds, or other funds provided for 
the surveying of canal lands." They further direct the auditor of state to credit 
back to the "fund or funds from which such payments are made" a like amount 
from the receipts derived from the sale and lease of said lands, in any sum not 
to exceed $20,000.00 for the Ohio canal, and not to exceed $5,000.00 in the act per
taining to the Hocking canal. It appears that to date $12,700.00 has been expended 
for these purposes. This is but a little more than half of the aggregate amount 
that may be credited back to the fund or funds from the receipts to be derived 
from the sale and lease of said canal lands. 

The acts do not fix any one specific fund from which payment of such ex
penses may be made in the first instance. The acts, in fact, contemplate that 
such payments may he made from one or more funds. 

It appears that the expenditures to date have been made from the special fund 
appropriated for the survey of canal lands and that this fund is now nearly ex
hausted. It appears further that your department has a canal repair fund which 
is derived from appropriations and earnings from leases of land and water power. 
This is the general canal fund. 

It was not the purpose of the legislature, in my opinion, to limit the fund 
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from which the enumerated expenditures could be made, to the fund specifically 
prodded for the survey of canal lands. 

The phrase is that such expenditures shall be "paid out of the canal funds, or 
other funds provided for the survey of canal lands." The latter part of this 
phrase makes the meaning not entirely clear. The words "provided for the survey 
of canal lands" applies only to the words immediately preceding them, to-wit, "or 
other funds" and does not limit or qualify the words "canal funds." A construction 
making -these words limit both "or other funds" and "canal funds" would eliminate 
the general canal funds as one of the funds from which such payments could be 
made. This was not in my opinion the intention of the legislature in enacting 
this pro1•ision. 

Ultimately such expenses are to be paid from the receipts derived from 
the sale and lease of said abandoned canal lands. Until such sales or leases can be 
made it is provided that the expenditures required to plat, survey and sell or lease 
the land should be advanced from funds available for canal purposes. The fund 
or funds from which such advance payments are made, are to be reimbursed from 
the receipts derived from the sale and lease of said lands. 

I am, therefore, of the opinion that the expenditures required for the 
platting, surveying and monumenting of said canal lands, and for advertising, sell
ing or leasing the same, as provided for in the acts of 102 Ohio Laws, 293, and 102 
Ohio Laws, 490, may be made from funds appropriated for the survey of canal 
lands or from any other canal funds. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attor11ey General. 
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LEASES OF SlJRPLUS CAXAL \\"ATER TO AKROX WATER \\"ORKS 
CO~IPAXY-ASSIGX~IEXT TO CITY OF AKROX-RIGHTS OF 
STATE TO WATER REXTAL FRO~I CITY-EFFECT OF GRAXT OF 
102 0. L. 175, TO CITY OF AKROX OF WATER FRO~l CERTAIX 
RIVERS-RIGHTS OF CITY AXD STATE. 

The city of Akro11 purcha.sed from the Akro11 /Vater rVorks Company, two 
leases granted to the latter by the state of Ohio to a certain amount of -water from 
Summit Lake, Long Lake and X essmith Lake. Subsequently, the legislature by 
act of 102 0. L., 175 granted to the city of Akron the right to divert al!d use for
ever, for the purpose of supplyi11g water to said city of Akron and the i11lwbitmzts 
thereof, the Tuscara-.vas, the Big Cuyahoga, a11d the Little Cll}'ahoga ri·vers, sub
ject to canal na·zoigation uses and upo11 the conditio11 that the city shall at all times 
save "the state harmless from all claims arising from such grant and construction 
thereunder. 

Held: The lessee and the assignee of the leases take subject to the right of 
the state to abandon the canals and the "leases imposed 110 obligation whate'1Nr 
to furnish or s11pp/y the city '1(}ith water." They did nothing more than confer on 
the (lessees and assignees) the privilege of usiug the surplus water whenever a11d 
so long as there would be a surplus above that employed in navigation. · The 
leases contain the implied covenmzt of quiet enjo:;'lllellt to the effect that "so long 
as the canal was used for purposes of uavigation and while there was duriug the 
period it was so used, a surplus of water above that which '1t'as required for 1W'Viga
tion, the lessors agreed that they would do 110 such acts as would deprh•e the 
lessees or assignees of its e11jo:yment." 

The leases were executed aud delivered before the passage of the act in 102 
0. L., 175, unde1· which the city of Akron claims to hold. The grant of said act 
was subject to the prior rights of the lessees and assignees. 

The city of Akron chose to purchase the leases and if it does 11ot pay the 
rentals, it is 110t saving the state harmless by virtue of thr grrmt of 102 0. L., 175, 
when it seeks to take ad·wntnge of it. 

The state may sue either or both the lessee 1111der the leases, or the assignee, 
since the lease did not coutai11 any restrictions against assignment. But 011e re
covery ma:;• l1e had, however. 

The agreemeut in the lease to pay reut amouuts to a covenant, which the ci!J 
of Akron as assiguee assumes. 

A grant by the govemment is coustrued strictly against the grant of privilege 
and though this rule is relaxed in most masses where a consideration is paid, the 
relaxatior1 does uot appl:;• when the grant iS' o11c of rights and 7>Jhich the state holds in 
trust for public uses, such as the control of navigable waters. The city receives 
the grant only in its governmental capacity and reserves only what is gr.111ted in 
clear a11d explicit terms. 

Under the act in question, therefore, the state gets a right only to usc or di
vert the a•aters of the rivers and their tributaries named and since Summit Lake 
is not a tributar:y, it is 11ot a grant of a right to use or divert the wat::rs in the 
car1als of t<'lzich Summit Lake is a part. 

Though the lease provides for the shutting off of water when rent is not paid, 
the better procedure would be for the state to sue for rent due under the leases. 

December 21, 1912. 
Board of Public Works, Columbus, Ohio. 

GENTLEMEN :-You have referred to me for consideration the matter of the 
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claim of the state of Ohio against the city of Akron for water rent as the as
signee of two leases gi,·en to the Akron \Vater \Vorks Company by the state of 
Ohio for surplus water to be taken from certain Jakes in Summit county. 

The first lease was entered into on September 30, 1902, and is to run until 
December 31, 1918, and calls for an annual rental of $1,500.00, payable semi
annually in advance on the first days of :.lay and X ovember of each year. The 
second lease was entered into on February 12, 1910, and is to end on April 16, 
1914, and ca1ls for an annual rental of $4,500.00, payable semi-annually· in ad
vance on the first days of ?\-fay and ::\ ovember. The second lease is made as an 
additional lease to the first. The Akron \Vater \.Yorks Company took posses
sion under these leases and was in possession at the time it transferred its 
plant to the city of Akron. 

On October 16, 1911, the Akron \Vater ·works Company gave an option 
to the city of Akron to purchase its entire plant including all easements and 
rights possessed by it. The city of .Akron exercised its option and purchased 
said plant. The actual transfer was 11]ade to begin with April 1, 1912, and was 
made in accordance with the terms of the option. 

The fifth clause of this option read as follows: 

"Said the Akron Water ·works Company will, within sixty ( 60) 
days after the receipt by it of said written notice from the said city of 
Akron of its intention to exercise said option and making by said 
city of its first payment, furnish to said city for examination full and 
complete abstracts showing a good and sufficient title of record to all of 
the real estate held by it in fee and showing further the RIGHTS and 
EASE::\IEXTS held by it under certain grants, and upon payment of 
the remainder of said purchase price and the actual cost of said exten
sions and improvements, supplies, materials and per~onal property on 
hand, which payment must be made or secured to the satisfaction of said 
The Akron \Vater \.Yorks Company on or before the first day of ::Yfay, 
1912, upon the terms and in the manner above stated, will transfer 
and convey, or cause to be transferred and conveyed to said city of 
Akron, by appropriate instruments in writing, a good and sufficient title 
to all the property, both real and personal and mixed, as hereinbefore 
mentioned and on the terms and conditions herein stated, free and 
clear from all encumbrances whatsoever, sa·ue and except that srtch 
EASEJ!ENTS and RIGHTS or other inle1·ests in real estate owned by 
said company but not held by it in fee, shall be transferred 011d conveyed 
to said city of Akron under the same restrictions, terms and conditions 
upon and under which said EASEMENTS and RIGHTS are held 
by said company." 

By virtue of this provlSlon of the option and the final purchase by the 
city of Akron, said city of Akron became the assignee of the Akron Water Works 
Company in the two leases in question. The city of Akron now refuses to pay 
the rental and your honorable board desires to know the proper course for it to 
pursue in the premises. 

The city of Akron maintains that it is not required to pay said rental and is 
exempted therefrom by the provisions of the act of 102 Ohio Laws, 175. 

This act provides in full as follows : 

"Section I. That there is hereby granted to the city of Akron, in 
the county of Summit, and state of Ohio, the right to divert and use 
forever for the purpose of supplying water to said city of Akron and 
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the inhabitants thereof, the Tuscara~,·as rh•er, the big Cll).'ahoga a11d 
little C11yahoga rh•ers, aud the trib11taries thereto, llO'lv wholly or partly 
owned or controlled by the state and used for the purpose of supplying 
water to the northern division of the Ohio canal, provided, however, 
and this grant is upon the condition that at no time shall said city use the 
waters of any sue~+, stream, to such extent or in such manner as to 
diminish or lessen the supply now necessary, to maintain the flow in and 
through the canal as said canal now exists or as hereafter may become 
necessary for navigation purposes for an enlarged canal a11d upou the 
further co11ditio11 that the city of Akrou sfzall at all times save the state 
harmless from all claims arisi11g from such gra11t a11d CO/lstructi01z 
tfzereu11der. 

"Section 2. There is hereby granted to said city of Akron for the 
water works purposes as aforesaid the right to enter in and upon and oc
cupy the lands of the state in said Summit county to develop additional 
storage either by the construction of new reservoirs or dams, or the en
larg(.ment of those already constructed by the state on said rivers, always 
prodded that said construction or enlargement will not result in any 
interference with or diminution of the supply now necessary for said 
canal for navigation purposes. And, provided further, that before any 
such construction of reservoirs or dams, or enlargement of reservoirs 
or dams now existing shall be commenced, the plans and specifications 
therefor be first approved by the chief engineer of the state board of 
public works. And further provided, that any diversion or impounding 
on the lands of the state of said Tuscarawas rh·er and the tributaries 
thereto, by said city of Akron shall be east of highway known as South 
:\Jain street extended south. And if the waters of said Tuscarawas river 
are impounded, used or diverted by said city, the amount of the flow 
as now or hereafter used and controlled by the state shall not be dimin
ished by such impounding, use or diversion hy >air! city during the 
months of June, July, August, September, October and Xo\·ember: and 
at no time shall said city of Akron take or use frnm any reservoir con
structed on the Tuscarawas river an amount of water in excess of an 
annual a\·erage of fi £teen million gallons per day, unless with the ap
proval of the hoard of public works, and upon such terms and conditions 
as may be agreed upon between the said board of public works and 
said city of Akron, and the chief engineer of the said board of public 
works shall at all times have access to said property for the purpose of 
ascertaining the amount of water that is being used by said city of Akron. 

"The governor shall appoint a commission of three arbitrators to 
fix the compensation to be paid the state by the city of Akron for any 
lands or property, exclusive of water, taken hy the city of Akron under 
the provisions of this act. 

"Provided that any money accruing to the state under this act shall 
be paid into the state treasury to the credit of the general revenue fund. 

"S<;ction 3. The governor, upon behalf of the state shall execute 
and deliver to the city of Akron, Summit county, Ohio, a grant of the 
right to use forever the waters of such streams, as herein provided, 
under the provisions herein set forth and for the purposes herein stated. 

"The attorney general shall prepare the form of said grant." 
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This act does not refer in any manner to the leases of The Akron \Vater 
\\' orks Company. Said company was exercising its rights under said leases at 
the time of the passage of said act and continued to exercise said rights and to 
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pay the rental therein provided up to the time of the assignment of the leases 
to the city of Akron, to-wit, to April 1, 1912. 

The above act grants to the city of Akron, 

"the right to divert and use forever for the purpose of supplying water 
to said city of Akron and the inhabitants thereof, the Tuscarawas river, 
the big Cuyahoga and little Cuyahoga rivers, and the tributaries thereto, 
now wholly or partly owned or controlled by the state and used for the 
purpose of supplying water to the northern division of the Ohio canal." 

In the first lease above mentioned the right was to draw water from Sum
mit lake, as is shown by the following provision thereof: 

"It is agreed, that subject to the restrictions, limitations and con
ditions herein contained, the said party of the first part does hereby 
grant unto the said party of the second part, its successors and assigns, 
the right to draw water from said Summit Lake in such quantity as 
will pass through a pipe eight inches in diameter in accordance with the 
mode described in said petition, and in the manner shown by the said 
plans and profiles, said water to be used for water works purposes." 

The second gives the lessee the right to draw water from Summit Lake, Long 
Lake or Nesmith Lake, as is provided in the second paragraph thereof, which reads: 

"That the party of the first part, in co11sideration of the rents here
inafter stipulated, a11d upon the express co11dition that the party of the 
seco11d part shall, dm·ing the whole term of this agreeme11t, comply with 
the conditio11s and limitatio11s hereinafter co11tained, agrees to permit 
said party of the second part to draw, during the term of this agree
ment, from Summit Lake, Long Lake or Nesmith Lake, by pipes or 
other suitable means, such quantity of water as it, The Akron \Vater 
vVorks Company, may from time to time need or require for its water 
works purposes during the term of this agreement, not exceeding an 
average daily maximum of ten million gallons; including the quantity 
permitted to be taken or drawn under said agreement dated September 
30, 1902, hereinafter mentioned; by the amount of water hereby ver
mitted to be drawn shall be subject to the quantity required by the 
state of Ohio for navigation and the lockage of boats from what is 
known as the Summit Lake level." 

The next paragraph of said second lease reads: 

"Said party of the first part hereby agrees to permit said party 
of the second part to lay upon the banks of the Ohio canal and the lands 
belonging to said party of the first part such pipes, and to construct 
thereon such other appliances, as may be necessary for said party of 
the second part to construct and maintain for the purpose of taking the 
water as herein provided from either or all of said lakes." 

It will be observed that the second lease contained an express stipulation 
that the lessee should comply with the terms of said lease "during the whole term 
of this agreement." 

The rights of the state of Ohio against The Akron \Vater vVorks Company 
will be first considered. 
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Said leases are for surplus water only. If all of the water in said lakes is 
required for the purposes of na\·igation, the lessee could not use any of the water. 
It is also held <and tirmly established in this state and other states that leases 
for surplus water of the state's canals are taken subject to the right of the state 
to abandon said canals. 

In Hubbard vs. Toledo, 21 Ohio St., 379, it is held: 

"The abandonment of her public canals by the state, creates no -
liability on her part t~ respond in damages resulting therefrom to parties 
holding leases of 'surplus water,' under the act of :\larch 23, 1840, 'to 
provide for the protection of the canals of the state of Ohio, the regula
tion of the na\'igation thereof, and the collection of tolls.'" 

The lessees of surplus water of the canals of the state of Ohio take their 
leases subject to the right of the state to resume the water for the use of naviga
tion in its canals and also subject to the right of the state to abandon its canals. l i 
the state resumes all the water or abandons the canal, the lease for surplus water is 
terminated and the lessee has no further rights under the lease and has no right 
of action against the state because of the lease having been ended before the term 
for which the lease was made. 

In this case the state has not exercised either of the above privileges. l t 
still has surplus water to dispose of. So long as the state has surplus water, can 
it enforce said leases during the terms and compel the lessee to pay the rental 
therein stipulated and covenanted to be paid? 

At Section 352a of Jones on Landlord and Tenant it is said: 

"On the lease of the surplus water in a canal, the covenant for 
quiet enjoyment which the law annexed to the lease was that so long 
as the canal was used for purposes of navigation and while there was 
a surplus of water, the lessors agreed that they would do no acts to 
interrupt or deprive the lessee of its enjoyment. On the abandonment 
of the canal for navigation. the lessors were under no obligation to 
continue to keep it in repair." 

In Commonwealth vs. The Pennsylvania Railroad Company, 51 Pa. St. 351, 
Strong, J., says at page 355: 

"It would ha\·e been no breach of faith in her at any time to con
struct her canal along another route and abandon all her works on the 
Kiskiminetas, making no other compensation to her lessee of surplus 
water than a relinquishment of the rent resen·ed. J t was only while she 
chose to maintain those works, and had surplus water at dam X o. 2, 
water which she did not use for purposes of navigation, that Speer 
had any right against her under the demise." 

In case of Hoagland vs. The Xew York, Chicago & St. Louis Railway Com
pany, 111 Ind., 443, it is held: 

"A covenant for quiet enjoyment is implied in every mutual con
tract. for leasing land, by whatever form of words the agreement is 
made. 

"Under a lease made by the state of the use of so much of the sur
plus water. not required for navigation, of the \Vabash and Erie Canal as 
would be sufficient to propel certain machinery in the lessee's mills, the 
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implied conYenant for quiet enjoyment was such that, so long as the canal 
was used for purposes of navigation, and while there was during that 
period, a surplus of water, the lessor agreed to do no acts which would 
interrupt or deprive the "lessee of its enjoyment. 

"The contract in such case did not impose upon the lessor or its 
grantees any obligation to keep the canal in repair, or to maintain it in 
such a condition that a surplus of water would be available, or to sup
ply the lessee with any water whatever, but the latter took the lease sub
ject to all the vicissitudes which might attend a public work of that char
acter, and to the right of the lessor or its grantees to abandon the canal 
for purposes of navigation and to appropriate it to other uses including 

· the construction of a railroad on the line occupied by it, thereby filling 
up the channel." 

The matter is fully discussed in the opinion and it will be liberally quoted from. 
On page 447, Mitchell, ]., says: 

"The decisions of this and other courts establish beyond question, 
that the lessor, by the terms of the lease in question, assumed no obliga
tion to maintain the canal in repair, or to keep it in such a condition 
as that a surplus of water above that needed for navigation should be 
available. The lease imposed no obligation whatever to furnish or sup
ply the lessees with water. It did nothing more than confer upon them 
the privilege of using the surplus water whenever and so long as there 
should be a surplus above that ~mployed in navigation. Indeed, it is 
apparent from the face of the lease, that both parties contemplated that 
the supply of water might become partially or wholly inadequate. In 
the event of such a contingency, the lease made provision for a cor
responding reduction or suspension of rent." 

Also on page 448, he further says : 

"By their lease, the lessees simply obtained the privilege of using 
for motive power at their mill wheels so much of the surplus water, pass· 
ing through the canal, as was not necessary to carry out the primary pur· 
pose for which the work was constructed. The state and its grantees, 
who succeeded to its rights and liabilities, had the right to resume the 
use of all the water, or to abandon the canal entirely at pleasure. 
Whether they exercised the right of abandonment, or resumption, the 
effect upon the privilege granted to the lessees was the same. In neither 
event did the lessor become liable to any other consequence than the in
ability to collect rent from the lessees." 

l.Iitchell, ]., further says on pages 488 and 449: 

"The covenant. for quiet enjoyment, which the law annexed to 
the lease in controversy, was, therefore, such that so long as the canal 
was used for purposes of navigation, aud while there was during the 
period it was so used, a surplus of water above that which was required 
for navigation. the lessors agreed that they would do 110 such a/:ts as 
would iuterrupt or deprive the lessees of its enjoyment. This was the 
extent of the coveuant, because the privilege gra11ted, aud to which the 
covenant related, extended 110 further. So long, therefore, as the owners 
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do not act in violation of this covenant they cannot be liable for a breach 
of the covenant of quiet enjoyment." 
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This case was again considered upon a motion for rehearing and Elliot, J., 
delivered the opinion of the court affirming its former holding. 

He says on pages 452 and 453 of the same report as follows: 

"\Vhen the canal was abandoned, there was no subject upon which 
the lease could operate, and it ceased to be effective. This result, as 
the decisions referred to in the original opinion clearly show, the 
lessor was not bound to prevent. There was no obligation, express or 
implied, that water should always be supplied, nor that the canal should 
be so maintained as that the lease should remain operative. On the 
contrary, tlze clear implication is, 1/zat when the subject of tlze lease 
ceased to exist, tlze rights of tlze parties under it terminated fully and 
completely. 

"The appellants did not acquire any corporeal property; all that they 
acquired was an incorporeal right. Their right was to use the water, 
for they did not acquire any right to the corpus of the water, much 
less to any of the land. Angell Water Course, Section 90. The incor
poreal right which they acquired was to the use of surplus water, and 
when the abandonment of the canal for the purposes oi navigation 

made it impossible that there should be surplus water, the incorporeal 
property which formed the subject of the lease ceased to exist. If the 
subject of the lease-that is, the incorporeal right to the use of the 
surplus water--ceased to exist when the canal was abandoned, then the 
appellants had no longer any right in the canal or its appurtenances, 
because the only property on which their lease could operate was gone." 

The subject of the leases now in question is the surplus water. There is 
no obligation or covenant upon the part of the state to maintain a supply of sur
plus water. The subject matter of the lease is liable to be extinguished by the 
resumption of the water for navigation purposes, or by the abandonment of the 
canal. The lessee takes the lease for surplus water subject to extinguishment of 
the subject matter of the lease by either of the above means. 

In the case now under consideration the subject matter of the lease has not 
been extinguished. The state still has surplus water and so long as it has sur
plus water it is under obligations to furnish it to the lessee as provided in the 
leases. 

The leases do not contain a covenant for quiet enjoyment, but as held in 
Hoagland vs. Railway Co., Ill Ind. 443, supra, a covenant for quiet enjoyment 
is implied so long as the subject matter is in existence. 

Therefore, so long as the state has surplus water it cannot release itself 
from the obligations of the lease without the consent of the lessee or its assignee. 

The leases in this case were executed and delivered before the passage of 
the act in 102, Ohio Laws 175, under which the city of Akron now claims to hold. 
This grant was subject to all prior rights of lessees to the use of the surplus 
water. The leases were binding upon the state of Ohio, and it could not, after 
the execution and delivery of the leases and while they were in effect, make a 
further lease or grant which would interfere with the rights of the lessees under 
said leases. 

In case of Board of Trustees vs. Reinhart, 22 Ind. 463, it is held: 

"\Vhere successi,·e leases of water power on the \\'abash & Erie 
Canal are executed hy the trustees thereof to different persons, and 
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the water in the canal pro\·es insufficient to supply the requisite amount 
to all the lessees, but is sufficient to supply some of them, the lessees 
should be supplied in the order in which the leases are executed." 

In Detwiler vs. Toledo, 3 Cir. Dec. li7, it is held: 

"D. having by lease from the State Canal Commissioners, the prior 
right, for the purposes of running his mill, to draw from a certain 
level of the :Vfiami & Erie Canal, surplus water not necessary for the 
use of navigation, to the amount of 1,800 cubic feet of water per minute, 
may maintain an injunction against a subsequent lessee of said Commis
sioners, restraining such subsequent lessee from drawing water from said 
level at such times or in such manner as to interfere with D's prior 
right thereto, D's right to draw some water from said level being admit
ted, and the contro\•ersy between the parties being as to the extent and 
priority of their respective rights to such surplus water." 

The Akron Water Works Company, by virtue of their leases, had a prior 
right to the surplus water and the act of 102 Ohio Laws 175, could not deprive it 
of the rights which it possessed under its leases. The act does not refer to said 
leases and does not authorize the board of public works to cancel said leases. 
The act specifical~y provides that the grant shall be taken 

"upon the further condition that the city of Akron shall at all 
times save the state harmless from all claims arising from such grant 
and construction thereunder." 

Under the grant given to it by the act of 102 Ohio Laws 175, the city of 
Akron has the right to use the waters of the big Cuyahoga, little Cuyahoga and 
Tuscarawas rivers and their tributaries, for the purpose of supplying water to 
said city and its inhabitants, subject to prior rights of any and all lessees to such 
water. Instead of taking the water subject to the rights of all prior lessees, it 
chose to purchase and become the assignee of a prior lessee of the surplus water, 
to-wit, of The Akron Water Works Company. It is now using the water by 
virtue of the plant of The Akron Water Works Company and under said leases, 
and not by virtue of the grant given it by act of 102, Ohio Laws, 175. By as
suming said leases and then refusing to pay the rental thereof it is not saving the 
state harmless by virtue of its grant, but is depriYing the state of an annual revenue 
of six thousand dollars. 

The state has not released the lessees from their obligations under the lease, 
nor has the lessee released the state from its obligation thereunder. The leases 
are still in operation and are binding upon the parties thereto. 

The city of Akron is the assignee of the leases and is in possession there
under. 

The rights of the lessor as against the lessee and its assignee is determined 
111 Sutliff vs. Atwood, 15 Ohio St., 186, wherein it is held: 

"Where a lease was made of a 'dairy farm,' with certain stock 
thereon, for a term of years at a stipulated 'annual rent,' the contract 
for rent runs with the land; and the assignees of the term are bound for 
its payment; whether they be such by the voluntary assignment of the 
lessee, or by purchase at sheriff's sale. 

"An express contract of the lessee fixes his liabilities for the whole 
term; but that of the assignee is limited to the rent accruing during the 
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continuance of his interest. The lessor may, at his election, pursue 
either or both for payment. 

"It is the legal duty of the assignee to pay the rent while he enjoys 
the estate; and the personal liability of the lessee is in the nature of a 
security as between him and the assignee, and, in the absence of agree
ment between them, the latter is primarily liable." 

On page 194, \\"hite, J., says: 

"But the liability of the lessee, ansmg from express contract, is 
so permanently fixed during the whole term, that no act of his own can 
absolve him from the lessor's demands in respect to it. An assignment 
with the lessor's concurrence, and his subsequent receipt of rent from 
the assignee will be ineffectual for this purpose. The lessor, where there 
is an express agreement of the Jessee, may sue, at his election, either 
the lessee or the assignee, or may pursue his remedy against both at the 
same time, though he can have, of course, but one satisfaction."' 
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This case has been followed by later decisions of the Supreme Court of 
Ohio. In Smith vs. Harrison, 42 Ohio St. 180, it is held: 

"The lessee of a perpetual leasehold estate is liable, upon an 
express co\·enant to pay rent to the lessor, his heirs and assigns during 
the term, in an action by the assignee of the reversion for accruing rents, 
whether such rents accrue before or after an assignment by the lessee of 
all his interest in the leasehold estate." 

For the recovery of the unpaid rent under the leases in question the state 
of Ohio may sue either the city of Akron or The Akron Water Works Company, 
or, if it chooses, it may sue both in the same action. It can have, however, only 
one recovery or payment of the rent. 

In this case the lessor has not consented to the assignment of the leases. 
The leases do not contain any provision limiting in any way the right of the 
lessee to assign its interest in the leases. 

The rule is stated at Section 108 of Taylor on Landlord and Tenant, as 
follows: 

"The tenant of the original lessor so long as his interest lasts, 
has a right to underlet to any person; for, while his interest in the prem
ises continue, he has the absolute disposition of it, unless some covenant 
between him and the landlord limits his power so to do." 

There is an express agreement of the lessee to pay the rent stipulated to be 
paid in the two leases. 

In the lease of September 30, 1902, it is provided: 

"In consideration whereof the said party of the second part, for 
itself, its successors and assigns, hereby agrees to pay to the Collector of 
Rents and Tolls at Akron, 0., or such other agents as the State may 
authorize to receive the same, an annual rental of fifteen hundred dollars 
($1,500.00), said rental to be paid semi-annually in advance on the 
first day of ::\fay and Xo\·ember of each and every year during the con
tinuance of this lease, in two equal installments of seven hundred and 
fifty dollars ($750.00) each." 
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In the second lease it is agreed: 

'·And the said party of the second part, for and in consideration 
of the right to the use and occupation of the water hereby leased, agree 
to pay to the state the yearly rent or sum of four thousand five hundred 
dollars ($4,500.00) * ~ * * * 

"It is hereby understood and agreed that the rent herein stipulated 
shall be paid semi-annually in advance, on the first days of ::\lay and 
Xovember in each and every year during the continuance of this lease, 
to the Collector of Canal Tolls at Akron, Ohio, or other agent of the 
state authorized to receive the same." 

This is an express covenant to pay the rentaL And as held in Sutliff \"S. 

Atwood, 15 Ohio St. 186, supra, the lessee cannot release itself from liability under 
an express covenant, without the consent of the lessor. 

In order to make an express covenant the use of the word "covenant" is 
not necessary. Any word which signifies an agreement to do some particular 
act in a deed or lease will constitute a covenant. 

At Section 883 of Devlin on Real Estate, it is said: 

"A covenant may be created by any language showing the inten
tion of the parties to bind themselves. No particular form is required, 
nor is it necessary to use any particular word. A covenant may be 
created without using the word 'covenant' in the clause containing the 
stipulation.'' 

At Section 881, Devlin on Real Estate defines a covenant: 

"Covenants in deeds are those clauses or agreements whereby one 
party stipulates that certain facts are true, or obligates himself to per
form or forbear doing something to or for the other." 

In the leases now in question there is an express covenant to pay the rent 
stipulated therein. 

As set forth m the option under which the purchase was made the city 
took the leases under the following conditions: 

"save and except that such easements and rights or other interests 
in real estate owned by said company but not held hy it in fee, shall 
be transferred and com·eyed to said city of Akron under the same 
restrictions, terms and conditions upon and under which said easements 
and rights are held by said company." 

An assignment of an oil lease made in similar terms was passed upon in 
the case of Woodland Oil Co., vs. Crawford,· 55 Ohio St. 161, wherein it is held: 

"U. assigned the lease to the oil company, and in such assignment 
stipulated that the oil company should have and hold the lease under 
the terms thereof, and under and subject to the rents and covenants 
therein reserved and contained, on part of the lessee to be paid, kept, 
done and performed, and the oil company accepted the assignment and 
received the lease thereunder. Held: That thereby the oil company 
stepped into the shoes of U., and assumed his obligations, and became 
liable for the rentals due under the lease." 
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\\'hen the city of .\kron accepted the assignment of the leases upon the con
ditions expressed in the option, it assuped the obligation to pay to the state of 
Ohio the rental therein stipulated to be paid by the Akron \Vater \Vorks Company. 

It is urged that the act of 102 Ohio Laws 175 exempts the city of Akron 
from paying the rental under said leases. 

Section one of this act granted to the city of Akron the right to use the 
waters of the big Cuyahoga, little Cuyahoga and Tuscarawas rivers and their 
tributaries. 

The right of the city of Akron under this grant extends to the waters of 
these rivers and their tributaries. The leases grant the right to take water from 
Summit lake, Long lake or X esmith lake. The lessee has been taking its water 
solely from Summit lake, and the city of Akron is now taking its water from 
said Summit lake and in the same manner as its assignee took its water. 

Summit lake is a part of the canal.· The canal passes directly through 
said Summit lake. Summit lake has not now a direct outlet or inlet to either 
of the rivers mentioned in the act of 102 Ohio Laws 175, or to any of their 
natural tributaries. It is a part of the canal. Its water comes into it from the 
canal and goes out through the canal. It has been in this status for probably 
seventy-five years. It is not a part of either of the rivers mentioned in the special 
grant, and it is not a tributary to either of them. 

A tributary is defined at page 1993 of Volume 38 of Cyc.: 

":\ running natural stream which empties into another stream; in 
ordinary language, a stream running into another stream." 

Summit lake does not come within the above definition of a tributary. It 
has been appropriated by the state and is in fact a part of the canal and is not 
a part of the rivers or their tributaries. 

A grant by the government is construed strictly and where the language used 
is uncertain or is ambiguous, it is construed in favor of the state and against the 
grantee. 

In Dermott vs. State, 99 X. Y. 101, it is held: 

"While the rule requiring a strict construction, as against the 
grantee, of a grant from the state does not apply in all of its severity, 
and in all cases where the grant is for a good consideration, it may not 
be relaxed when the grant relates to rights, which the state holds in trust 
for the public use, such as the supervision of public highways and the 
control of navigable waters." 

At Section 36 of Gould on \Vaters it is said: 

"The state may grant to individuals or corporations the soil of 
public navigable waters, or exclusive rights of fishery in them. If the 
terms of the grant are doubtful, that construction will be adopted which 
least restricts the rights of the state and of the public, inasmuch as public 
grants, whether made by the crown, or by congress, or by a state, are con
strued strictly, and pass only what appears by express words or necessary 
implication." 

Justice Gray says at page 49 of Central Transportation Co., vs. Pullman 
Palace Co., 134 U. S. 24, as follows: 
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"By a familiar rule, every public grant of property, or of pridleges 
or franchise, if ambiguous, is to be continued against the grantee and in 
favor of the public; because an intention, on the part of the govern
ment, to grant to private persons, or to a particular corporation, property 
or rights in which the whole public is interested, cannot be presumed, 
unless unequivocally expressed or necessarily implied in the terms of 
the grant; and because the grant is supposed to be made at the solicitation 
of the grantee and to be drawn up by him or by his agents, and there
fore the words used are to be treated as those of the grantee; and this 
rule of construction is a wholesome safeguard of the interests of the 
public against any attempt of the grantee, by the insertion of ambiguous 
language, to take what could not be obtained in clear and express terms." 

At Section 548 of Sutherland on Statutory Construction the rule is stated: 

· "The words of a private grant arc taken most strongly against the 
grantor, though if the meaning cannot be discovered the instrument is 
void. But this rule .is reversed in case of public grants. They are 
construed strictly in favor of the government on grounds of public 
policy. If the meaning of the words be doubtful in a grant designed 
to be of general benefit to the public, they will be taken most strongly 
against the grantee and for the government, and therefore should not 
be extended by implication in favor of the former beyond the natural 
and obvious meaning of the words employed. * * * 

"Any ambiguity in the terms must operate in favor of the govern
ment. \Vhatcver is not unequivocally granted is taken to be withheld. 
\Vhether the grant be of property, franchises or privileges, it is con
strued strictly in favor of the public; nothing passes but what is granted 
in clear and explicit terms; but it will be construed reasonably for the 
purpose the act contemplates." 

The grant now under consideration is not made to a private person or cor
poration, it is made to a public corporation, a municipality, which is the agent of 
the state in many of its governmental duties. 

::\Iunicipal corporations act in two capacities: governmental, and proprietary 
or municipal. In establishing a waterworks and furnishing its inhabitants with 
water it acts in its proprietary capacity and not in its governmental capacity. 

At pages 268 and 269 of 28 Cyc. the municipal functions are given as follows: 

· "All functions of a municipal corporation, not governmental, are 
strictly municipal. They are sometimes called private, just as the 
governmental are called public; but this terminology is unfortunate, 
since all municipal functions are public, as pertaining to the public 
nature of the corporation. Under this class of fun~tions are included, 
in most jurisdictions, the proper care of streets and alleys, parks and 
other public places, and the erection and maintenance of public utilities 
and improvements generally. Logically all those are strictly municipal 
functions which specially and peculiarly promote the comfort, con
venience, safety, and happiness of the citizens of the municipality, 
rather than the welfare of the general public. 

The grant in this case is for the special benefit of the people of the city of 
Akron. The state of Ohio as a whole is interested in its canals and this grant 
gave to a particular portion of the inhabitants of Ohio special privilege to use 
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and divert water of the state. The city of c\kron can only take what is granted 
in clear and explicit terms. 

The language of the grant is not ambiguous or uncertain. It is a grant of 
the right to use or dh·ert the waters of the rivers named, and is not a grant of 
the right to use or divert the waters in the canals of which Summit lake is a part. 

By virtue of the second section of said act it is apparently contemplated that 
the city should construct additional dams and resen·oirs, or enlarge the dams 
and reservoirs of the state, in order to secure its supply of water. 

This act clearly contemplates that the city of Akron shall build dams or 
reservoirs or both to provide a supply of water. It does not contemplate that 
it shall use the water of the canals of the state which has been provided by the 
public works of the state. 

The city of Akron has not acted in accordance with the grant given it by act 
of 102 Ohio Laws 175. Instead of acting under said grant it chose to purchase 
the leases of The Akron \Vater \Yorks Company, and in purchasing said leases 
it has assumed the obligations thereof. 

I am, therefore, of the opinion that the city of Akron is liable to the state 
of Ohio under said leases in accordance with the terms and conditions thereoi 
from the time it took possession under the assignment of said leases to it. 

The city of Akron took possession on April 1, 1912. The Akron \Vater 
\Yorks Company has paid the rental up to said April, 1912. Since said date no 
rental has been paid. The rent is payable on the first of :\fay and X onmber of 
each year in advance. The city of Akron now owes $500.00 for the month of 
April, 1912, and on :\Jay 1, 1912, there was due $3,000.00 for the ensuing six 
months, and on Xovember 1, 1912, an additional sum of $3,000.00 was due for 
the six months ending :\Iay 1, 1913. The total amount now due the state of Ohio 
from the city of Akron is $6,500.00. 

The leases provide for shutting off the water in case of non-payment of 
rent. As the water is supplied to the city of Akron and its inhabitants a summary 
proceeding to shut off the water is not desirable. 

The action, if one is necessary, should be for the recovery of the rental now 
due. The action should be brought against both the lessee and assignee o! the 
lease. The city of Akron and The Akron \Vater ·works Company should each be 
made parties defendant. 

Respectfully, 
TIMOTHY S. HOGM<, 

Attor11ey Geuera/. 
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82. 
(To the Dairy and Food Commission) 

CITY AXD COUXTY SEALERS OF WEIGHTS AXD :\IEASl!RES-JURIS
DICTIOX COXCURRE~T-CO~FLICT OF JURISDICTIO~. 

Cits a11d county sealers have concurrent furisdictiOI~ in cities. In case of 
conflict, the sealer zdho first assumes jurisdiction, i. e. in sealing the weights, etc., 
should mai11tain control. 

CoLVMBUs, OHIO, January 19, 1912. 

HoN. S. E. STRODE, Dairy a11d Food C ommissio11er, Columbus, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of December 12, 1911, 
wherein you state: 

"On June 28th we addressed you a letter for opinions on certain. 
matters relating to enforcement of weights and measures laws. One 
of the questions (Ko. 2) was, 'Do the city sealer and county sealer and 
his deputy have concurrent jurisdiction in municipalities?' Your opin
ion was that they did have concurrent jurisdiction. 

"X ow this question has arisen and we will be glad to receive your 
opinion: In a case of conflict of authority between the city sealer 
and the county sealer or his deputy, which is first in authority, the city 
or the county sealer?" 

vVhile the term "concurrent jurisdiction" is probably more properly applied 
to courts or states, it expresses the intended meaning when applied to officers. As 
you state, I did hold that the city sealer and the county sealer (and his deputy) 
have concurrent jurisdiction in municipalities, owing to the fact that the juris
diction of the county sealer is co-extensive with his county. I am inclined to the 
belief that the same principle would apply to a conflict of authority between officers 
like the ones in question as applies to courts. It is elementary that of two courts 
having concurrent jurisdiction, the one assuming jurisdiction in the first instance 
has jurisdiction of the matter to its final determination, to the exclusion of the 
other. So, likewise, it is my view that whichever of the two officers assumes the 
jurisdiction he would retain the same to the exclusion of the other. 

The provisions of Section 2616, General Code, as amended :\lay 10, 1910, 
bear out this view. Such section provides as follows: 

"* * * K o weight, measure, balance or other weighing or measuring 
device shall be used or maintained for weighing and measuring in this 
state unless such weight, measure, balance or other weighing or measur
ing device has been sealed or marked by the state dairy and food com
missioner, or any employee of said commissioner detailed for that pur
pose, or by the county sealer or by the sealer of the city or village in 
which the same is used or maintained, by stamping upon each the letter 
'0' and the last two figures of the year in which it has been compared 
with legal standards, adjusted and found or made to conform to said 
standards, with seals to be provided by said dairy and food commis
sioner for that purpose. \\"hoe\·er \"iolates any of the provisions of this 
section shall be fined, etc." 

The unlawfulness is in the use of a weight, etc., not sealed by one of the 
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officers therein named, and, of course, that officer who first sealed the weight, etc., 
would have made it comply with the law. There is no question of "first in 
authority," as between the officers named, because, since their jurisdiction is con~ 
current, the first in the exercise of the authority would retain it to the exclusion 
of any of the other officers. 

212. 

I trust that the foregoing fully answers your inquiry. 
Very truly yours, 

TIMOTHY S. HoGAx, 
Attorney General. 

OFFICES CO~IPATIBLE-TO\VXSHIP CLERK, ~IDIBER OF BOARD OF 
EDUCATIOX, AXD DEPUTY COUXTY SEALER OF WEIGHTS AXD 
~fEASURES. 

As there is 110 e:rpress statutory prohibition against the same and as the of
fices in themselves are not incompatible, a person who holds both the positions 
of tm.;inship clerk and member of the board of education may be appointed to the 
additional office of deput:y county sealer of weights and measures. 

Cou::-.mus, OHio, :March IG, 1912. 

HoN. S. E. STRODE, Dairy and Food Commissioner, Columbus, Ohio. 

DEAR Sm:-Your favor of February 9, 1912, is received in which you inquire 
as follows: 

"The following question has been submitted to this department, 
which we refer to you for an opitiion as promptly as you can render 
the same: 

" 'Can the auditor of a county, who is county sealer by virtue of 
his office, appoint as his deputy one who is already a township clerk 
and a member of the board of education?' 

"We presume the question is whether one already holding a public 
office can be appointed a deputy county sealer." 

Section 2622, General Code, 102 Ohio Laws 426, provides for the appointment of 
a deputy county sealer of weights. and measures, and prescribes the duties of the 
position as follows: 

"Each county sealer of weights and measures shall appoint by 
writing under his hand and seal, a deputy who shall compare weights 
and measures wherever the same are used or maintained for use within 
his county, or which are brought to the office of the county sealer for 
that purpose, with the copies of the original standards in the possession 
of the county sealer, who shall receive a salary fixed by the county com
missioners, to be paid by the county, which salary shall be instead of all 
fees or charges otherwise allowed by law. Such deputy shall also be 
employed by the county sealer to assist in the prosecution of all viola
tions of laws relating to weights and measures." 

There is no statute prohibiting any other officer from being appointed as 
deputy county sealer of weights and measures. \Vhere there is no constitutional or 

16-A. G. 
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statutory inhibition, a person may hold two or more positions at the same time if 
such positions are not incompatible. 

The rule of incompatibility is set forth in the case of State ex rei, vs. 
Gebert, 12 Cir., Ct. X. S., 274, by Dustin, J., on page 275, of the opinion, when he 
says: 

"Offices are considered incompatible when one is subordinate to, 
or in any way a check upon the other; or when it is physically impossible 
for one person to discharge the duties of both." 

Whether it is physically possible for the same person to fill two particular 
positions must be determined by the circumstances of each case. 

/The deputy county sealer of weights and measures is not subordinate to, nor 
in any way a check upon the clerk of the township, or upon the members of the 
board of education. The duties of the first position are independent of the duties 
of the latter positions. Such positions may be filled by the same person, if iJ: is 
physically possible for such person to perform the duties of each position. 

A clerk of a township, or a member of the board of education may be ap
pointed deputy county sealer of weights and measures. 

732. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 

WEIGHTS AND :MEASURES-SEALER l\IAY ADOPT BUT ONE STA:--T
DARD FOR PECK, QUARTER PECK, QUART AND PINT DRY 
YIEASURE-PROPORTIONATE CONFORl\HTY TO WEIGHT AND 
DIAMETER-STANDARD HALF. BUSHEL. 

Section 6414, General Code, creates the standard half bushel measure and 
1·equires that it shall have a certai11 height and diameter. Section 6415, Generai 
Code, provides that the peck, half peck, quarter peck and quart shall be derived 
from the standard half bushel by dividing it a1zd each successive measure by two. 

In view of Section 6416, General Code, requiri11g articles sold by heaped 
measures to be heaped as high as the articles will permit, and in view of 2616 
General Code, permitting the sealer to seal only such measures as are made to 
conform to standards in his possession, Section. 2615, Ge1zeral Code, must be con·· 
stmed to require that only one standard may be adopted by the State Sealer for 
each of the measures enumerated, and that such standard must mai11tain such 
proportion in height and diameter to the standard half bushel measure as will 
permit the measure to be so heaped as to maintain the proportioll specified with 
respect to the quantity sold as well as with respect to the cubic capacity of the 
measure. 

X ovember 23, 1912. 

HoN. S. E. STRODE, Dai1·y and Food Commissioner, Columbus, Ohio. 

DEAR SIR :-Under elate of May 29, 1911, you suhmitted for my opinion the 
following question: 

"Section 6414, General Code, creates the standard half bushel meas
ure and requires that it shall conform to a certain height and diameter. 
Section 6415 provides that the peck, half peck, quarter peck and 
quart shall be derived from the standard half bushel by dividing it and 
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each successive measure by two. Does that mean that the peck, half 
peck, quarter peck and quart shall conform in height and diameter to 
standard half bushel as well as conform to it in cubic inches?" 

Sections 6414, 6415 and 6416 of the General Code, provide as follows: 
Section 6414. 

"The unit or standard measure of capacity for substances other 
than liquids, from which all other measures of such substances shall be 
derived and ascertained, shall be the standard half-bushel measure fur
nished this state by the government of the United States, the interior 
diameter of which is thirteen inches and thirty-nine-fortieths of an 
inch, and the depth is seven inches and one twenty-fourth of an inch." 

Section 6415. 

"The peck, half-peck, quarter-peck, quart and pint measures for 
measuring commodities other than liquids, shall be derived from the half
bushel measure by dividing it and each successive measure by two. 
(R. S. Sec. 4440.)" 

Section 6416. 

"Articles usually sold by heaped measures shall be heaped in a 
conical form as high as such articles permit. (R. S. Se<;. 4441)" 
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Section 6415 does not make any express limitations with reference to the slope 
of the measures therein provided for, and the purport of your inquiry is, whether or 
not, under that section, dealers may be permitted to use measures of various shapes 
and forms, so long as they maintain, with respect to their cubic capacity, the 
proportions prescribed in this section. 

The advantage to be derived by a dealer in using a peck or pint or other 
measure which is tall and narrow, over a measure of like capacity, which is low 
and wide, is· readily manifest in contemplation of Section 6416. GePP.ral Code, 
requiring articles sold in heaped measures, to be heaped 1t1 a conical form as 
high as such articles permit. 

It is clear that to hold that dealers might use any arbitrary shape, so long as 
cubic capacity was maintained, would be to permit the law to work inequality, 
and I am of the opinion that these sections should, if possible, be construed to 
prevent such a contingency, which would be manifestly out of touch with the 
spirit of these laws. 

Section 2616, General Code, provides as follows: 

"The county sealer shall compare all weights and measure~, 

brought to him for that purpose, with the copies of standards in his 
possession. When they are made to conform to the legal standards, 
the officer comparing them shall seal and mark such weights ;;nd meas
ures. * * * * *" 

I am of the opinion that this statute contemplates that the county sealer 
shall have but one standard for each measure recognized by the law. To hold 
otherwise would require him to have an infinite number of forms, inasmuch as 
he can only seal such measures as conform to his legal standard, and if a dealer 
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could adopt any shape in the measure he used, there would be no end to the 
number of forms which he would be required to have on hand. 

The object of Section 6416, General Code, is to require that the peck, one
half peck, one-quarter peck, quart and pint measures used by dealers should have 
respectively one-half the quantity of the one-half bushel, and each preceding 
measure respectively enumerated in Section 6415, General Code. 

The state sealer, therefore, under this section, and having in view Section 
2616, General Code, shall adopt one standard which shall bear proportions as to 
cubic capacity, which 'are pre~cribed in Section 6415, General Code, for each 
measure therei-n 'enumerated. In adopting such standards, he shall be guided 
by the rule that the proportions as to quantity must be based upon the heaped 
one-half bushel measure and must be maintained as to each of the Jesser 
measures. The standards adopted by him, therefore, will be such as will permit 
of the JlCcessary heaping to sustain this proportion. 

In conclusion, therefore, I am of the opinion that the state· sealer may adopt 
as a standard but one uniform form of measure enumerated in Section 6415, 
General Code, which standard must maintain such proper proportions as to height 
and diameter as will enable the proportions specified in Section 6415, General 
Code, to apply to the quantity sold, as well as to the cubic capacity of the measure. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attomey General. 
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95 
(fo the Commissioner of Common Schools) 

JOIXT SCHOOL SUB-DISTRICT:_ABOLITIOX OF-DISP!)SITIOX OF 
TERRITORY-EXPEXSE OF IXSTRUCTIOX-EFFECT OF FAILURE 
OF TO\VXSHIP TO ~fAKE AXD FILE ~fAPS WITH COUXTY AU
DITOR-SUXFISH AXD BEXTOX TOWXSHIPS. 

When a joint sub-district has been abolished and the towuship to which the 
territory consequently accrued has failed to have a map of said territory made ana 
filed with the county auditor as Provided by Section 4724, Geueral Code, aud by 
reason of the failure to perform this miuisterial act the towuship burdened with the 
expense of instructio11 of the pupils of ihe attached territory did not receive the 
money for the enumeratio11 of the pupils thereof nor the taxes upou the property 
thereiu; held: 

That the adjoiuing township would be obliged to account to the first township 
for the amount received by reason of the emtmeratiou of the pupils which had 
been schooled by the first township and for the revenues collected as school tax in 
the attached territory, the failure to perform a mere ministerial duty not beiug 
sufficient to enable the township which /tad received the benefits to also retain 
the moneys inteuded for their expense. 

CoLUMBTJS, Ohio, February 3, 1912. 

HoN. FRANK '0/. MILLER. State Commissioner of Common Schools, Columbus, Ohio. 

DEAR SIR:-Your communication of X ovember lOth is received wherein 
you state: 

"'We have today received the following communication of a con
tention between Sunfish and Benton townships, Pike county: 

"'There was located between Sunfish and Benton townships, a 
joint sub-district. This joint sub-district was abolished by Section 4723 
of the General Code. After this joint district was abolished Sunfish 
township neglected to have a map of such territory made according to 
Section 4724. When such map was not made and filed with the auditor 
of the county, Sunfish township ceased to receive the money for the 
enumeration of the pupils in the Benton township part of this school 
district. Benton township also received the school tax of the property of 
this district that ·was located within the township. Pupils in Benton 
township and within this district continued to go to the school located 
in Sunfish township. Benton township refuses to pay Sunfish township 
any money that they have collected as money from this portion of the 
former joint district that is located in Benton township.' · 

"Question. Is Sunfish township entitled to the money that Benton 
township has collected from the enumeration and school taxes of the 
portion of this former joint district that is located in Benton township?" 

Section 4735 of the General Code provides: 

"Joint sub-districts are abolished and the territory of such dis
tricts situated in the township in which the school house of the joint dis

trict is not located shall be attached for school purposes to the township 
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school district in which such school house is located. Such territory 
shall constitute a part of such township school district, and the title of 
all school property located therein is vested in the board of education of 
the township to which the territory is attached." 

Section 4724 of the General Code provides: 

"A map of such attached territory shall be prepared under the 
direction of the board of education of the township district to which the 
territory is attached and made a part of the records of the board. A 
copy of such map shall be filed with the auditor of the county in which 
such territory is situated, or, if the territory is in two or more counties, 
it shall be filed with the auditor of each county." 

Under Section 4723 the territory situated in Benton township remained attach
eel for school purposes to Sunfish township where the school house was situated. It 
was undoubtedly the duty of the board of education of Sunfish township to prepare 
a map of the attached territory and file a copy of the same with the auditor as 
well as to record said map in the minutes as provided by Section 4724; supra, and it 
they have failed and neglected so to do until this time they are not thereby re
leased from their duty but should perform the same at the earliest opportunity. 
Nor does it seem to me that the mere failure of performing this ministerial act, 
to-wit, the preparing of the map, etc., under the facts stated by you, releases Benton 
township from the obligation of accounting for the moneys received for the 
enumeration of pupils in the attached territory, and also of school. taxes collected 
on the property in that portion of the school district. The pupils of Benton town
ship have been cared for; the burden and cost of their education has been borne 
by Sunfish township, and- all things else have been done as far as Sunfish township 
is concerned the same as if the map had been prepared and properly filed and 
recorded. Can Benton township now be heard to say that it will retain the moneys 
received by reason of the enumeration of the very pupils who have been schooled 
by Sunfish township, and further that it will keep the revenue collected as school 
tax in the attached territory merely because of the technicality of the failure to 
perform a purely ministerial duty? The authorities are practically unanimous 
that the failure to perform a ministerial duty enjoined upon an officer will not be 
allowed to work-a hardship. 

Common conscience and equity will not permit this; the same code of morals 
applies to the sub-division of the state as controls the acts of individuals. The 
amount of the enume.ration moneys is easily ascertainable; the amount of the 
school tax collected can readily be calculated;. Benton township has raised the 
money for the enumeration to the use of the district wherein the enumerated 
pupils reside and are schooled and the school tax has been collected in the attached 
territory for school purposes for the district of which the attached territory 
is a part. The township should at once settle their differences according to 
law and right and ex quo et bono, Benton township is called upon to" render 
to Sunfish township its dues. 

It is my opinion, therefore, that Sunfish township is entitled to the money 
that Benton township has collected from the enumeration and school taxes of 
the portion of this former joint district that is located in Benton township. 

Yours very truly, 
TIMOTHY S. HOGA!'<, 

Attonze)• Ceueral. 
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LEGAL ADVISER-BOARDS OF EDUCATIOX OF CITY, VILLAGE AXD 
COUXTY-PROSECUTIXG ATTORXEYS AXD CITY SOLICITORS
VILLAGE SOLICITOR XOT AX "OFFICIAL." 

Sectio11 4761, General Code, beyo11d dispute, makes the citJ! solicitor the legal 
advisor of city school districts. Also, by provision of Section 4761, the prosecuting 
attorney is made the legal adviser of all school boards within the cou11ty with 
the single exception of boards of education which are engaged in civil actio11s 
with one another. 

The village solicitor bei11g appoi11ted by co11tract, fulfilling 011lJ' contractual 
duties, sen•ing for an indefinite term and not being obligated to take oath or give 
bonds, is 11ot an "official" ~cithiu the memzi11g of Section 4762, Ge11cral Code, which 
stipulates that these duties shall fall upon "any official serving in a similar ca
pacity" to that of prosecuting altomey or cit:J• solieitor. This language refers to 
"cowziJ• solicitors," "directors of law" and "corporation counsel" (all of which 
offices existed at the time of the passage of Section 4762, General Code) and to 
such other similar offices as might be created in the future. 

At the present time, therefore, the legal duties necessitated by z•i/lage board of 
education also fall upon the prosecuting attorney. 

CoLDMBDS, Omo, :\larch 2, 1912. 

HoN. FRANK vV. :\!ILLER, State Commissioner of Common Schools, Columbus, Ohif}. 

DEAR SIR :-For some time past this department has been deluged with re
quests from all over the state, emanating from boards of education and officers 
thereof, seeking opinions on various matters pertaining to their affairs anci 
duties, and deeming it wise and proper to finally determine what officer is the 
legal adviser of the boards of education of the different school districts, that 
all might know to whom the requests above mentioned should be referred, I have 
concluded to address this opinion to you. 

As far as city school boards are concerned the matter is of easy solution, for 
the general assembly has fixed this beyond dispute, in the following language of the 
General Code, Section 4761 : 

* * * In city school districts the city solicitor shall be the 
legal ad\'iser and attorney for the board of education thereof and shall 
perform the same services for such board as herein required of the 
prosecuting attorney for other boards of education of the county." 

Therefore, all matters of the board of education of city districts, requmng 
legal advice or attention, must be submitted to the respective city solicitor, who 
is made by law the .legal adviser of such boards; and it is neither the province, 
function nor duty of the proser:uting attorney or the attorney general to act as 
counsel or attorney for such boards. 

Further quoting from Section 4761: 

"Except in city school districts, the prosecuting attorney of the 
county shall be the legal adviser of all boards of education of the county 
in which he is serving. * * * he shall be the legal counsel of such 
boards or the officers thereof in all civil actions brought by or against 
them and shall conduct such actions in his official capacity. \Vhen such 
civil action is between two or more hoards of education in the same 
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county the prosecuting attorney shall not be required to act for either 
of them * * *" 

This section, standing by itself, makes the prosecuting attorney of each 
county the legal adviser of. all boards of education in school districts of his county, 
other than city school districts, with the single exception, that when an action is 
brought by one board against another board in the same county the prosecuting 
attorney shall not be required to act for either . 

. The reasonableness of the latter exception is readily apparent, since he could 
not act for both boards, nor in action where their contentions were adverse 
should he be compelled to make a selection. 

There would be no trouble if Section 4761 were the only section pertaining 
to the proper legal advisers of boards of education. The language is clear and 
concise; no contention could be made against the manifest meaning of the statute 
which specificially makes city solicitors advisers of boards of education of city 
school districts and the prosecuting attorney the legal adviser of all other boards 
outside of city districts, excepting in the instance where two boards might be ad
verse litigants. But the provisions of the section immediately following, and 
closely related thereto (Sec. 4761) has made the confusion. Different interpreta
tions have been placed upon the phrase "serving in a similar capacity," and this 
department, as first, was inclined to a view different from the one herein ex
pressed; but after a full and careful consideration the conclusion I have reached 
appears to me to be the most reasonable, the most satisfactory, and beyond any 
question must have been the intention of the general assembly in enacting the 
statute. Section 4762 provides : 

"The duties prescribed by the preceding section shall devolve upon 
any official serving in a capacity similar to that of prosecuting attorney 
or city solicitor for the territory wherein a school district is situated, 
regardless of his official designation. No prosecuting attorney, city so
licitor or other official acting in a similar capacity shall be a member 
of the board of education. No ·compensation in addition to such offi
cer's regular salary shall be allowed for such services." 

Since the statute just quoted provides that the duties of the prosecuting 
attorney and city solicitor, as prescribed by Section 4761, should devolve upon "any 
official serving in a capacity similar to that of prosecuting attorney or city solicitor 
for the territory wherein a sch'ool district is situated, rega'rdless of his official 
designation" there has been considerable .contention that any person acting as 
legal counsel of a village, under the provisioins of Section 4220, would be such 
"official," and therefore, the adviser of the school district in which such village 
might be situated. 

I am free to confess that this department, when the matter was first sub
mitted, inclined to this view, and very forcible were the many arguments in its 
favor; but after a most careful and mature deliberation I am constrained to hold, 
under the authorities and better reasoning, that the legal counsel spoken of in 
Section 4220, supra, is not, and as such cannot be, the adviser of the village 
district. 

Section 4220 provides : 

"When it deems it necessary, the village council may provide legal 
counsel for the village, or any department or official thereof, for a 
period not to exceed two years, and provide compensation therefor." 
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So, whether the village "provides" (and since he is not an offiq:r enumerated 
in Section 4248 they could only provide by employing) a legal adviser, either for 
the village or for any department or official thereof, it is a mere hiring, and 
such legal advisor, so hired, is but an employe. The contract entered into by the 
village and the legal counsel, either specificially or impliedly, contains all the pro
visions of the employment. The legal counsel is only bound to the performance 
of the things he has contracted to do and perform, and he is justified in relying 
on the Jetter of his contract. He would have no official duties for no matter 
how similar to the work of a city solicitor his obligations are contractual. 

As stated by Gilmore, J., in State vs. Wilson, 29 0. S., 345, Jet us examine to 
determine whether "some of the indicia" of an officer may be found. Is he ap
pointed for a definite term? Xo he is hired by contract and the hiring may be for 
one case, or for one month, or for any other time, so long as it does not exceed 
the limitation two years fixed by law. ~lust he take an oath of office Ol' give a 
bond? X o, no more than auy other mere employe of the village. ::\lust he be 
an elector of the village? X ot at all; many cases have come to my notice where, 
by reason of there being no attorney at law in a village, or for some other good 
and sufficient cause, legal counsel have been employed from neighboring jurisdic
tions. In fact, I cannot find any legal necessity for his being an elector at all, 
nor (though I do not pass upon the question) would I see any objection to the em
ployment of an alien or a woman counsel, if the village council saw fit. It does not 
appear to me that this position is such an "office" as, under article 15, Section 4, of 
the constitution, would render it necessary for the person to be possessed of the 
qualifications of an elector. The duties of village counsel are not prescribed 
by statute but fixed by contract. lf he die or resign his duties arc not cast upon 
a successor ; a new contract is necessary, with a new party. 

So, I conclude that the legal counsel of the village is not an official in 
the true sense of the word, and was not contemplated under the provisions of 

. Section 4762, General Code. 
A glance at the history of prior legislation along this line is conclusive 0n 

the question ·and dissipates whatever obscurity attaches to the provision<; t>f 
Section 4762. 

Section 69 of the act for the reorganization and maintenance of common 
schools, found in Vol. 70, 0. L. at page 216, provides: 

"It is hereby made the duty of the prosecuting attorney of the 
proper county, or in case of the city district, the city solicitor, to pros
cute all actions which by this act may be brought against any member 
or officer of any school board, in his individual capacity; and to act in 
his official capacity as such prosecutor, as the legal counsel of such 
boards or officers in all civil actions brought by them or against them in 
their corporate or official capacity; provided, no prosecuting attorney 
or city solicitor shall be a member of the board of education." 

This section later became Section 3977 of the Revised Statutes (now Sections 
4761 and 4762 of the General Code). Subsequently, and after a law had been 
passed authorizing certain counties to have "county solicitors," the foregoing 
section was amended as follows : 

"Provided that a county having a county solicitor, such officer 
shall prosecute all actions which may be brought against any member 
or officer of the school board in his individual capacity and perform 
all other duties herein required of the prosecuting attorney as to the 
schools, school board and officers of schools of the county outside of 
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said city; but for such services he shall receive no additional com
pensation." 

When the School Code of April 25, 1904, was passed, Section 3977, Revised 
Statutes (97 0. L., page 355) appeared the following language: 

""The prosecuting attorney shall be the legal adviser of all boards 
of education in the county in which he is serving, except in city school 
districts, he shall prosecute all actions against a member or officer of a 
board of education for malfeasance or misfeasance in office, he shall 
be the legal counsel of said boards or the officers thereof in all civil ac
tions brought by or against them and shall conduct the same in his of
ficial capacity; provided, that when said civil action is between two or 
more boards of education in the same county said prosecuting attorney 
shall not be required to act for either of them. In city school districts 
the city solicitor shall be the legal adviser and attorney for the board 
of education and shall perform the same services for said board of 
education as is herein required of prosecuting attorneys for other boards 
of education. The duties herein prescribed shall devolve , upon any 
official serving in a capacity similar to "that of prosecuting attorney or 
city solicitor, for the territory wherein a school district is situated, re
gardless of his official designation. ~o ·prosecuting attorney, city. so
licitor or other official acting in .a similar capacity shall be a member of 
the board of education. :1\ o compensation in addition to such officer's 
regular salary shall be allowed for such services." 

Section 845 of the Revised Statutes authorized the county commissioners 
to employ legal counsel, or the county solicitors above mentioned, and that section 
also provided that said legal counsel, among other duties, "shall also perform such 
duties and services as are now required to be performed by the prosecuting at
torney" under Section 3977. Said Section 845 was amended May 9, 1908, which was 
a modification in accordance with State ex rei "vs. Kennon, Law Bulletin, July 5, 
1909, affirmed by the Supreme Court, June 25, 1909. It was on the statute books at 
the time of the codification. 

In Brewster vs. Anderson it was held that "in a proper case the county 
solicitor could waive the service of process or summons," thus designating the 
legal counsel whom commissioners might employ under Revised States, Section 
845, before that part of that section was declared unconstitutional. 

Section 1011-3, Revised Statutes (repealed, 97 0. L., 306), authorized the 
county solicitor of Hamilton county to act in certain instances. 

It readily appears that, at that time, there was an official other than the 
·prosecuting attorney who had similar duties and probably the general assembly 
was mindful of the fact that some future legislature might ·see fit to designate the 
officer by a still different name, whose duty would be similar to that of the prose
cuting attorney. 

So, too, it has happened in certain cities, under a semi-federal or other plan 
of government, instead of city solicitors the duties of that office devolved upon 
what was known as "a director of law." In other municipalities the legal officer 
was known as "corporation counsel." 

And, thus, it is readily seen that it could not be foretold what new name might 
not be attached to the law department; and, seeking to have the duties pertaining 
to school boards to attach to that office, the legislature was wise in providing 
that any official serving in a capacity similar to that of prosecuting attorney or 
city solicitor, regardless of the official designation, was required to perform the 
duties theretofore referred to. 
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In conclusion, then, I hold that the prosecuting attorney of the county is 
the legal adviser of the school boards of all the districts in the county, excepting 
city districts; hence, he is the legal adviser of village districts; also, that is the 
legal duty of these officers to duly advise in all proper matters, the respective 
school .boards; that there is a corresponding obligation upon these boards to 
submit their questions to their respective legal advisers and to be guided and 
bound by the advice received; that this department, being only adviser to prose
cuting attorneys and city solicitors, should in no instance be called upon by the 
boards in question to solve their legal problems, for these, in every case, should 
be submitted to the prosecuting attorney or city solicitor, as the case might be. 

Strict .adherence to the above holding will save time, trouble and misun
derstanding. 

I need not state that I stand ever ready and willing, in season and out of 
season, to respond to requests from legal departments heretofore referred to in all 
proper matters; but this department has grown so rapidly, and. the volume of 
business of the office has become so enormous that even with an increased force, 
working extra hours and holidays, it has been impossible to keep the work up as 
close as I would wish. So attention is again called to the ethics and simple 
courtesy that demand that the school boards submit all of their matters to their 
respective legal advisers and be guided by such advice when their adviser is free 
from doubt; if he is in doubt I will be glad to be of such assistance as I can 
upon request. And I again urge that whenever the prosecutor or solicitor refers 
any matters to this department, their requests should be accompanied by the officer's 
own opinion on the matter, with such memorandum of authorities as he can furnish. 
This wilf aid and facilitate the department and will be greatly appreciated. 

Very truly yours, 
TIMOTHY S. HoGAN, 

A ttor11ey Ge11eral. 

371 

BOARD OF EDUCATIOX-rviAY XOT ALLOW SUPERTXTEXDEXT OF 
SCHOOL, IX ADDITION TO SALARY, ALL TUITIONS OF XO~
RESIDENT PUPILS. 

A board of education may not provide that the superintendent of schools 
shall receive, in addition to a stated salary, all fwzds received for tuition of non
resident pupils, for the reason that such payment would 11ot be a "fixed" salary 
as iute11ded by Section 7690, Getzeral Code. 

Furthermore, such would be in contravention to Section 7603, General 
Code, which provides special distribution for the respective funds mzder the 
control of the board. 

April 30,1912. 

HoN. FRANK W. :\hLLER, State Commissioner of Common Schools, Columbus, Ohio. 

DEAR SIR :-I herewith desire to acknowledge receipt of your letter of :\larch 
19, 1912, wherein you inquire as follows: 

"Can a board of education legally employ a superintendent of 
schools at a stated salary per month and in addition give him the 
tuition from the non-resident pupils as a part of his salary, if the 
school board so desires?" 

In reply thereto, I desire to say that Section 7690 of the General Code pro· 
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vides that the board of education shall have the management, control and hiring 
of the superintendents, teachers and other employes of. the schools of their re
specth·e school districts as follows: 

"Each hoard of education shall have the management and con
trol of all the schools of whatever name or character in the district. It 
may appoint a superintendent of the public schools, truant officers, and 
janitors and fix their salaries. If deemed essential for the best benefits 
of the schools of the district, under proper rules and regulations, the 
board may appoint a superintendent of buildings, and such other em
ployes as it deems necessary, and fix their salaries. Each board shall 
fix the salaries of all teachers, which may be increased, but not dimin
ished during the term for which the appointment is made. Teachers must 
be paid for all time lost when the schools in which they are employed are 
closed owing to an epidemic or other public calamity." 

Said section specifically states that the board of education shall appoint a 
superintendent of schools and fix his salary. I believe that said section is to be 
strictly construed, and that the section means that such superintendent's salary 
shall be' fixed definitely as to amount. There might be any number of non-resident 
pupils attending such schools who would pay tuition, and there might not be any 
such pupils, which would result in the superintendent's salary being indefinite ana 
uncertain, and this, I believe, would be contrary to the construction which should 
be placed upon said section, to-wit, 7690 of the General Code, above quoted. 

Furthermore, I desire to say that Section 7603 of the General Code, creates 
and designates the various funds into which moneys raised by taxation shall he 
placed, and further provides that funds raised other than by taxation shall be 
placed in the contingent fund, as follows: 

"The certificate of apportionment furnished by the county auditor 
to the treasurer and clerk of each school district must exhibit the 
amount of money received by each district from the state, the 
amount received from any special tax levy made for a par
ticular purpose, and the amount received from local taxation of a general 
nature. The amount received from the state common school fund and 
the common school fund shall be designated the 'tuition fund' and be ap
propriated only for the payment of superintendents and teachers. Funds 
received from special levies must be designated in accordance with the 
purpose for which the special levy was made and be paid out only for 
such purpose, except that when a balance remains in such fund after all 
expenses incident to the purpose for which it was raised have been paid 
such balance will become a part of the contingent fund and the board of 
education shall make such transfer by resolution. Funds received from 
the local ·levy for general purposes must. be designated so as to cor
respond to the particular purpose for which the levy was made. Moneys 
coming from sources not enumerated here-in shall be placed In the con
tingent fund." 

It follows, therefore. that it would be contrary to the prOVISions contained 
in the said section if the board of education were to give the tuition from non
resident pupils to the superintendent as part of and in addition to his regular 
salary. 

For the foregoing reasons, I am of the opinion that the board of education 
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cannot legally give to the superintendent of schools the tuition of any non-resident 
pupils attending such schools in addition to his stated salary as fixed by the board 
of education. 

417 

Very truly yours, 
TIMOTHY S. HoGAX, 

Attorney General. 

BOARD OF EDUCATIO~-:\IAY RESERVE RIGHT TO REJECT A~Y AXD 
ALL BIDS I~ SALE OF REAL PROPERTY AT AUCTIO~. 

Section 4750, General Code, providing for the sale of real estate valued 
i11 excess of $300.00 at auctio11 does not compel the board of education to dispose of 
the property to the highest bidder and the board in its 11otice of sale may reserve 
the right to reject a11y and all bids. 

June 3, 1912. 

Hox. F. \V. ~hLLER, State Commissioner of Common Schools, Columbus, Ohio. 

DEAR SIR :-l!nder date of ~lay 1, you submitted the following matter for 
my consideration: 

"A board of education has centralized schools, and abandoned the 
school districts of the township. The board of education desires to sell 
the real estate in the different sub-districts of the township. This board 
has a warranty deed for the different tracts of land they desire to sell. 
Section 4756 of the General Code provides the manner in which the 
board of education sells real property. 

"When such property is advertised according to the above men
tioned section, is it necessary for the board of education to accept the 
bid of the highest bidder. if such bid is trivial in the estimation of the 
board and does not represent the true value of the property to be sold?" 

Section 4749, General Code, provides: 

"The board of education of each school district, organized under 
the provisions of this title, shall be a body politic and corporate, and, 

as such, capable of suing and being sued, contracting and being contracted 
with, acquiring, holding, possessing and disposing of rea) and personal 
property, and taking and holding in trust for the use and benefit of such 
district any grant, or devise of land and any donation or bequest of 
money or other personal property and of exercising such other powers 
and privileges as are conferred by this title and the laws relating to the 
public schools of this state." 

Section 4756, General Code, provides: 

"\Vhen a board of education clecicles to dispose of real or personal 
property, held by it in its corporate capacity, exceeding in value three 
hundred dollars. it shall sell such property a~ public auction after giving 
at least thirty clays' notice thereof by publication in a newspaper of 
general circulation or by posting notices th<>reo£ in five of the most 
public places in the district in which such property issituated. \Vhen the 
board has twice so offered a tract of real estate for sale at public auction 
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and it is not sold, the board may sell it at private sale, either as an en
tire tract or in parcels, as the board deems best. The president and 
secretary of the board shall execute and deliver deeds necessary to com
plete such sale." 

The word "auction" is defined in Century Dictionary as: 

"A public sale in which each bidder offers an increase on the pre
vious bid, the highest bidder becoming the purchaser." 

The word "auction" is defined by Webster as: 

'·A public sale of property to the highest bidder as where succes~ 
stve increased bids are made." 

While the word "auction" has been defined to be a public sale to the highest 
bidder I can find no statement in the law that the property must at all events be. 
kno~ked down to the person making such highest bid. When the board of educa~ 
tion determines that the property which it seeks to sell under Section 4756, supra, 
exceeds in value $300.00 it shall sell such property at public auction after giving 
the requisite notice provided for in such section. Such section, however, does not 
contain any provision for appraisement of such property so sought to be sold, nor 
does it specify any price at which such property must be sold. However, Section 
4749, supra, provides that the board of education shall be a body politic and cor
porate and is given the power of disposing of real and personal property be~ 

longing to it. Being such body politic and corporate, and there being no pro~ 

vision in Section 4746, supra, defining the terms under which the property shall 
be sold, I am of the opinion that the board of education may provide in its notice 
for sale that it reserves the right to reject any and all bids, and if it does so in 
its said notice, it can, if in its judgment the amount paid for such property is 
trivial and does not represent the true value of the property to be sold, reject such 
bid and re~advertise said property. 

Very truly yours, 
TIMOTHY S. HoGAN, 

A ttomey Gmeral. 

565 

TEACHERS' IXSTITUTES-CA:-.;~·WT COMPEL REGISTRATION FEE
TEACHERS MAY VOLUl\TARILY CO?\'TRIBUTE. 

There is 110 provision in the statutes for the payme11t of a registration fee by 
teachers who attend a county institute and none can therefore be compelled. 
Registration may be required by the rule of the iustitute however, aud there is 
110 objectio11 to the payment of a voluntary fee therefore, should teachers ·desire 
to co11tribute the same. 

August 6th, 1912. 

HoN. FRANK W. :\hLLER, State Commissioner of Common Schools, Columbus, Ohio. 

:\fy DEAR :\1R. :\fiLLER :-1 have your letter of August 6 wherein you advise: 

"Last year during the institute season the report was spread among 
the teachers of Ohio that you had ruled concerning the compulsory 
registration of teachers in order that said teachers receive their card 
for attendance. This card is necessary before the teachers receive pay 
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from their boards of education for institute attendance. Please advise 
me concerning your opinion of teachers being required to register and 
pay a registration fee before such teachers receive their card for at
tendance. Also, is it not possible for the teachers that desire their 
card of attendance without registering to receive this card when they 
have attended regularly the sessions of the institute? I desire to in
form the teachers of your opinion while they are in session at their 
institutes this month and would appreciate a prompt reply." 

495 

County teachers' institutes are provided for by the General Code of Ohio by 
Sections 7859 to 7870, inclusive. 

Section 7859 provides for the organization of county teachers' institutes. 
Section 7860 provides for the election of officers and their terms. The officers 
provided for are president, secret~ry and an executive committee consisting of 
three members. By virtue of Section 7860, the president and secretary of the in
stitute shall be ex-officio members of the executive committee and act as chair
man and secretary thereof. 

Section 7861 provides when the election is to be held. 
Section 7862 relates to vacancies. 
Section 7863 is in relation to the duties of the executive committee, and IS 

as follows: 

"Such executive committee shall manage the affairs of the insti
tute. The committee must enter into a bond, payable to the state, with 
sufficient surety, to be approved by the county auditor, in double the 
amount of the institute fund in the county treasury, for the benefit 
of the institute fund of the county, and conditioned that the committee 
shall account faithfully for the money which comes into its possession, 
and make the report to the commissioner of common schools, required in 
Section seventy-eight hundred and sixty-five.'" 

Section 7865 is as follows: 

"Within five days after the adjournment of the institute, its secre
tary shall report to the state commissioner of common schools the 
number of teachers in attendance, the names of instructors and lecturers 
attending, the amount of money received and disbursed hy the com
mittee, and such other information relating to the institute as the com
missioner requires." 

Section 7869 provides as follows: 

"All teachers and superintendents of the public schools within any 
county in which a county institute is held while the schools are in session, 
may dismiss their schools for one week for the purpose of attending 
such institute." 

Section 7869 is of importance in determining the question which you submit, 
as is likewise Section 7870, which reads: 

"The boards of education of all school districts are required to 
pay the teachers and superintendents of their respective districts their 
regular salary for the week they attend the institute upon the teachers' 
or superintendents' presenting certificates of full regular daily atten-
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dance, signed by the president and secretary of such institute. If the 
institute is held when the public schools are not in session, such teachers 
or superintendents shall be paid two dollars a day for actual daily at
tendance as certified by the president and secretary of such institute, 
for not less than four, nor more than six days of actual attendance, to 
be paid as an addition to the first month's salary after the institute, by 
the board of education by which such teacher or superintendent is then 
employed. In. case he or she is unemployed at the time of the institute, 
such salary shall be paid by the board next employing such teacher or 
superintendent, if the term of employment begins within three months 
after the institute closes." 

The support of the county teachers' institute IS covered by Section 7820 of 
the General Code which is as follows: 

''The clerk of the board of county school eRaminers must promptly 
collect all fees from applicants at each examination and pay them into 
the county treasury quarterly. He shall file with the county auditor 
a written statement of the amount, and the number of applicants, male 
and female, examined during the quarter. All money thus received 
must be set apart by the auditor for the support of county teachers' 
institutes, to be applied as provided for in chapter eight of this title." 

lt will appear from a consideration of the section cited and quoted that the 
teachers' institute is entirely an organization created and provid<"d for by the 
statutes, and no teacher is bound, in respect to the privileges which he enjoys, 
by any condition not found therein. 

You will observe that Section 7869 provides that teachers awl superintendents 
of public schools within any county in which a teachers' institute is held while 
their schools are in session may dismiss their schools for one week for the purpose 
of attending such institute. This discloses the great importance of attendance 
upon the institute, and without deciding here whether or not. such attendance is 
obligatory, the purpose of the legislature in giving the teacher the right IS very 
significant. 

By virtue of Section 7870, boards of education are called upon to pay 
teachers and superintendents of their respective districts their regular salaries 
for the week they attend the institute upon the teachers' and superintendents' 
presenting certificates of full regular daily attendance signed by the president and 
secretary of such institute. If the institute is held when the public schools are 
not in session, such teachers and superintendents shall be paid $2.00 per day for 
actual daily attendance as certified by the president and secretary of the institute. 
for not less than four nor more than six days of actual attendance, to be paid in 
addition to the first month's salary after the institute by the board of education 
by which such teacher or superintendent is then employed. 

You will observe that the only condition imposed upon the teacher in order 
to entitle him to compensation is a certificate of daily attendance required by the 
statutes, and this to be signed by the president and secretary of the institute. Of 
course the teacher is required to comply with all of the rules and regulations of the 
institute according to the constitution and by-laws of the organization, and such 
other reasonable requirements as the institute in its. judgment deems proper. 
This, however, does not relate to financial matters. It is entirely proper to require 
registration in order that a proper record of attendance may be kept, but it is 
not lawful to require a registration fee. I am of the opinion that substantially 
all the teachers understand this, and that in fact what is denominated by some 
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teachers as a "registration fee" is in reality a voluntary contribution made by them. 
I see no obligation to officers of institutes receiving from teachers who voluntarily 
desire to make a contribution in order to provide for a greater number of in
structors, better means of instruction, or a continuance of the institute over a 
greater period. This, however, should be explained to the teachers in advance. 
At any rate, this department will have no objection to such voluntary contribu
tions made by the teachers for the purposes aforesaid. 

Your request brings to mind a related subject, and that is the statutory 
requirement for holding and concluding teachers' examinations in one day. Un
questionably, in consideration of the number of subjects upon which applicants 
for teachers' certificates are required to pass, it works a great hardship upon both 
the teachers and the examiners to undertake the performance of tke task in one 
day. Legislation is needed here to remedy the defect. Applicants for teachers' 
certificates should be given two days in which to take the examinations, 'and l 
am sure they would not object to paying a greater examination fee. In this way 
the fund for the maintenance of teachers' institutes could and would be enlarged, 
and doubtless could be made entirely ample to meet the deficiency which has 
heretofore been made up by voluntary contributions. At any rate, better pro
visions should be made by the legislature for the fund for the maintenance oi 
county teachers' institutes. Teachers are paid little enough, and while economy 
should be practiced all along the line in governmental work, its hardships should 
not be visited upon those entrusted with the great responsibility of educating 
the youth of the state. 

634. 

y ery respectfully yours, 
TrMOTHY S. HoGAN, 

.4.ttorney General. 

BOARD OF EDUCATION-COXSOLIDATIOX OF TWO SUBDISTRICTS
TRANSPORTATION OF PUPILS XOT PROVIDED FOR. 

Under 4716, General Code, a board of education of a ta<wship may COI!Solidate 
two school subdistricts inta one and there are no statutory provisions enabling the 
people of such subdistricts to object to or prevent such action. 

When such consolidation is carried out, the board is uot required b)' the 
statutes to provide transportation for pupils attending the consolidated school. 

HoN. FRANK W. :\hLLER, State Commissioizer of Common Schools, Coltl11!bus, Ohio. 

DEAR SIR :-I herewith acknowledge the receipt of your communication of 
the date of July 18, 1912, wherein you inquire as follows: 

"' 
''1. Can board of education of a township consolidate two school 

districts into one, if the majority of the people of said sub-districts 
object? 

"2. If the above mentioned majority can prevent' such action on the 
part of the board of education, how will they proceed to do it? 

"3. In case the board of education has the right to consolidate 
as indicated in question 1, are they obliged to transport all pupils who 
attend the consolidation school but who live over one and one-half 
miles from said school." 

In answer to your first question, I desire to say that Section 4716, General 
Code, provides as follows : 
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"The division of township school districts into sub-districts as they 
exist shall continue and be recognized for the purpose of school at
tendance, but the board of education may increase or diminish the 
number or change the boundaries of the sub-districts at any regular 
meeting. A map designating such changes shall be entered upon the 
records of the board." 

Said section is the only one which provides for the consolidation of sub
districts of a township, and the matter of such consolidation is left entirely to 
the discretion of the board of education of such township, and the people residing 
in the consolidated sub-districts have no voice in the matter. Therefore, in con
clusion, I am of the opinion that the board of education of a township can con
solidate two sub-districts in said township into one sub-district, even if a majority 
of the people living in said sub-district object to such consolidation. 

:My answer to your first question also answers your second question. 

Section 7731 of the General Code provides for transportation of pupils living 
in townships, only in case of centralization of the school of such township as 
follows: 

"1'\ o township schools shall be centralized under the next preceding 
section by the board of education of the township until after sixty 
clays' notice has been given by the board, such notices to be posted in a 
conspicuous place in each sub-district of the township. \¥hen trans
portation of pupils is provided for, the conveyance must pass within at 
least the distance of one-half of a mile from the respective residences 

·of all pupils, except when such resiuences are situated more than one
half of a mile from the public road. But transportation for pupils 
living less than one and one-half miles, by the most direct public high
way, from the schoolhouse shall be optional with the board of edu
cation." 

Section 7732 of the General Code pro\"ides for the conveyance of pupils 
living in special districts as follows: 

"Boards of education of special school districts may provide for the 
conveyance of the pupils of such districts to the school or schools of 
the districts or to a school of any adjoining district, the expense of such 
conveyance to be paid from the school fund of the special school 
districts. But boards of education of such districts as provide trans
portation for the pupils thereof, shall not be required to transport pupils 
living less than one mile from the schoolhouse; and such boards of 
education shall not discriminate between different portions of said dis
tricts or between pupils of similar ages or residing at similar distances 
from the schoolhouse." 

Section 7733 of the General Code provides for the conveyance of pupils 
li\·ing i;· v1ilage "chool districts a; follow,: 

"At its option, the board of education in any village school dis
trict may provide for the conveyance of the pupils of the district or 
any adjoining district, to the school or schools of the district, the expense 
of com·eyance to be paid from the school funds of the district in which 
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such pupils reside. But such boards as so provide transportation, shall 
not be required to transport pupils living less than one mile from the 
schoolhouse or houses." 
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Section 7748 of the General Code provides that in certain instances the 
board of education may pay for the transportation of its high school pupils as 
follows: 

"A board of education providing a third grade high school as 
defined by law shall be required to pay the tuition of graduates from 
such school residing in the district at any first grade high school for two 
years, or at a second grade high school for one year and a first grade 
high school for one year. Such a board providing a second grade high 
school as defined by law shall pay the tuition of graduates residing in the 
district at any first grade high school for one year; except that, a board 
maintaining a second or third grade high school is not required to pay 
such tuition when a levy of twelve mills permitted by law for such dis
trict has been reached and all the funds so raised are necessary_ for 
the support of the schools of such district. X o board of education is 
required to pay the tuition of any pupil for more than four school 
years; except that it must pay the tuition of all successful applicants, 
who have complied with the further provisions hereof, residing more 
than four miles by the most direct route of public travel, from the high 
school provided by the board, when such applicants attend a nearer high 
school, or in lieu of paying such tt.Aion the board of education main
taining a high school may pay for the transportation of the pupils 
living more than four miles from the said high school, maintained by 
the said board of education to said high school. Where more than one 
high school is maintained, by agreement of the board and parent or 
guardian, pupils may attend either and their transportation shall be so 
paid. A pupil living in a village or city district who has completed the 
elementary school course and whose legal residence has been transferred 
to a township or special district in this state before he begins or com
pletes a high school course, shall be entitled to all the rights and priv
ileges of a Boxweii-Patterson graduate." 

Section 7749 of the General Code provides for the transportation of pupils 
to a township high school, when the elementary schools of such township have 
been centralized, as follows: 

"When the elementary schools of any township school district 
in which a high school is maintained are centralized and transportation 
of pupils is provided, all pupils resident of the township school districts 
holding diplomas shall be entitled to transportation to the high school 
of such township district, and the board of education thereof shall be 
exempt from the payment of the tuition of such pupils in any other high 
school for such a portion of four years as the course of study in the 
high school maintained by the board of education includes." 

X one of the above quoted sections of the school code apply to the case you 
cite in your inquiry, to-wit: the consolidation of two sub-districts in a township. 

Therefore in direct answer to your third question, it is my conclusion that 
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the board of education is not obliged to transport all pupils who attend such con
solidated schools, even though they lh·e over one mile and one-half from said 
school. 

Yours truly, 
TB10THY s. HOGA~. 

Attorney General. 

762. 

AGE AXD SCHOOLIXG CERTIFICATE-DUTY OF SUPERINTENDEXT 
OF SCHOOLS OR AUTHORIZED PERSOX TO ISSUE TO CHILD 
OVER FOURTEEN-CERTIFICATE OF BOARD OF HEALTH IF 
DOUBT AS TO NORJI.-IAL DEVELOPMENT EXISTS. 

U11der Sectio11 7766, General Code the superintendent of schools or the person 
authorized by him wizen the parent so demands, is legally bound, if all the con
ditiolzs imposed by said section are complied with to issue the age and schoo"ting 
certificate therein provided to a child, upon satisfactory proof that such child is 
over fourteen years of age and passed a satisfactory fifth grade lest in the studi<s 
enumerated in Section 7762 and is engaged in some regular employment, unless a 
"reasollable doubt exists ill the milld of the superilltelldent or the person author
ized by him that the child has not reached the normal development of a child of 
its age and is 11ot in soulld health alld physically able to perform the work which it 
illtends to do". 

If s11ch doubt exists, the pm·e11t or guardian must be required to procurE! a 
certificate from the board of health slzowillg that the child is able to perform the 
work he is to be emploj•ed at. 

Hox. FRANK vV. MILLER, State Commissioller of Commoll Schools, Columbus, Ohio. 

DEAR SrR :-I beg to acknowledge the receipt of your letter of inquiry, of 
the date of October 30, 1912, wherein you inquire as follows: 

"In case the parent so demands, is the superintendent of schools, 
or the person authorized by him, compelled to issue an age and schooling 
certificate to a child upon satisfactory proof that such child is over 
fourteen years of age, and passed a satisfactory fifth grade test in the 
studies enumerated in Section seventy-seven hundred and sixty-two, 
and in engaged in some regular employment?" 

In reply thereto I desire to say that Section 7765 of the General Code, as 
amended (101 0. L. 310), provides for the issuing of age and schooling certificates, 
as follows: 

Section 7766. 

"An age and schooling certificate shall be approved only by the 
superintendent of schools, or by a person authorized by him, in· city or 
other districts having such superintendent, or by. the clerk of the board 
of education in village, special and township districts n.ot having such 
a superintendent, upon satisfactory proof that such child is over four
teen years of age, and that such child has been examined and passed a 
satisfactory fifth grade test in the studies enumerated in Section seyenty
seven hundrea and sixty-two; provided, that residents of other states 
who work in Ohio must qualify as aforesaid with the proper school 
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authority in the school district in which the establishment is located, as 
a condition of employment or service, and that the employment con
templated by the child is not prohibited by any law regulating the 
employment of children under sixteen years of age. Every such age 
and schooling certificate shall be signed in the presence of the officer 
issuing the same, by the child in whose name it is issued. The age and 
schooling certificate must be formulated by the state commissioner of 
common schools and furnished, in blank, by the clerk of the board of 
education. Any child between fourteen and sixteen years of age, who 
shall cease to work for any cause whatever shall report the fact and 
cause at once to the superintendent of schools, or by a person author
ized by him, in city or other districts having such superintendent, or to 
the clerk of the board of education in village, township or special dis
tricts not having such superintendent; said child shall be required to 
return to school within two weeks, provided other employment is not 
secured within such time; provided, that should a child in the opinion 
of the superi}ltendent or person authorized by him in cities and dis
tricts having such superintendent or the clerk of the board of education 
in village, township. or special districts lose his employment by reason 
of persistent, wilful misconduct or continuous inconstancy, he may be 
placed in school until the close of the current school year. The super
intendent of schools; or the person authorized by him to issue age and 
schooling certificates, shall not issue such certificate until he has re
ceived, examined and approved and filed the following papers duly 
executed: (I) The written pledge or promise of the person, partner
ship or corporation to legally employ the child, also the written agree
ment to return to the superintendent of schools or to the person author
ized by the superintendent of school to issue such certificate, the age 
and schooling certificate of the child, within two days from the date 
of the child's withdrawal or dismissal from the service of the person, 
partnership or corporation, giving the reason f0r such withdrawal or 
dismissal; (2) The school record of such child properly filled out and 
signed by the principal or other person in charge of the school which 
such child last attended, giving the name, age, address, standing in 
studies enumerated in Section seven thousand seven hundred and sixty
two and number of weeks' attendance in school during the year previous 
to applying for such school record, and general conduct; (3) A pass
port or duly attested transcript of the certificate of birth or baptism or 
other religious record, showing the date and place of birth of such child; 
a duly attested transcript of the birth certificate filed according to law 
with a registrar of vital statistics, or other officer charged with the 
duty of recording births, shall be conclusive evidence of the age of the 
child; or the affidavit of the parent or guardian or custodian of the child 
applying for an age and schooling certificate showing the place and 
date of birth of such child, which affidavit must be taken before the 
officer issuing the age and schooling certificate, who is hereby author
ized and required to administer such oath, and who shall not receive or 
demand a fee therefor; ( 4) When a reasonable doubt exists in the mind 
of the superintendent or the person authorized by him that the child 
has not reached the normal development of a child of its age and is not 
in sound health and physically able to perform the work which it intends 
to do, he shall require of the parent or guardian a certificate from the 
hoard of health showing that the child is able to perform the work he 
is to be employed at." 
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From the languag~ employed in said section, to-wit; "an age and schooling 
certificate shall be approved only by the superintendent of schools, or by a person 
authorized by him in city or other districts having such superintendent, or by the 
clerk of the board of education in village, special and township districts not having 
such superint~ndent ;" also the following language "the superintendent of schools or 
person authorized by him to issue age and schooling certificates shall not issue such 
certificate until he has received, examined and approved· and filed the following 
papers", etc. I have come to the conclusion that the superintendent of schools, 
or the person authorized by him in the premises, has the sole authority to issue 
the age and schooling certificates prescribed in said section. If all the conditions 
imposed by said statute are complied with and fulfilled by such pupil, then I 
believe the superintendent is legally bound to issue the age and schooling cer
tificate therein provided, unless "a reasonable doubt exists in the mind of the 
superintendent, or the person authorized by him that the. child has not reached 
the normal development of a child of its age and is not in sound health and 
physically able to perform the work which it intends to do." If the superin
tendent, or the person authorized to act for him, entertains such reasonable 
doubt, then "he shall require of the parent or guardian a certificate from the 
board of health showing that the child 1s able to perform the work he is to be 
employed at". 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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(To the Various Appointive State Officers) 

(To the Adjutant General) 
138 

PO\\"ER OF ADJCT AXT GEXERAL TO E.MPLOY EXGIXEER TO CARE 
FOR HEATIXG APPARATUS OF THE STATE HOUSE-DUTIES 
OF THE STATE HOUSE-DUTIES CO:'IIPATIBLE-APPROPRIATIOX 
FOR PURPOSE-DUTIES GER:'IIAXE AXD H\CIDEXT AL. 

The adjuta11t geueral, out of the funds appropriated for "'care aud repair 
heating apparatus," may pay a ma11 $200.00 a year for caring for and repairing the 
heating apparatus of the· slate house and he may designate the engineer to do thr 
1.uork for this amount provided the duties are independent from and not germane or 
incidental to the ordinary work of that official and not of such a nature as to 
interfere with such official duties. 

CoLUMBt.:S, OHIO, February 14, 1912. 

Ho!\. (H.\RLES C. \VEYBRECHT, Adjutant General, Columbus, Ohio. 

DEAR SIR :-I have your communication of January 26, 1912, wherein you state: 

'"I respectfully submit the following questions and ask for a ruling 
thueon. Under 'State House and Grounds' we have an appropriation 
of 'Care and repair heating apparatus.' 
1. Would it· be possible for me to pay a man $200 per year, payable 
quarterly, out of this fund for taking care of and repairing the heating 
apparatus? 
2. In case this is a proper charge, could this department designate the 
engineer to do this work and pay him the $200 a year, he doing the work 
at times other than his regular working hours?" 

Answering your first inquiry it is my opinion that you conic! pay a man $200 
per year, payable quarterly, out of the "care and repair heating apparatus" fund 
or such other sum within the appropriation- for the performance of the work 
provided for. 

Section 146 of the General Code makes the Abjutant General by virtue of 
his office superintendent of the State House, and gives him "supervision and con
trol of the State House and heating plant therein * *". 

The duty imposed by the statute to supervise and control the State house 
and heating plant therein not only authorizes but requires him to presen·e and care 
for same, while the appropriation for "Care and repair of heating apparatus" 
furnishes him a fund, fixing the maximum amount that may be used for that 
purpose. The duty imposed by the statute does not require the personal atten
tion of the Adjutant General, but does require his supervision and makes it his 
duty to see that it is done. This necessarily "implies the employment of assis
tants and employes to do this work, and I see no reason why a contract cannot 
be entered into for the sum named in your question, and payable as therein 
stated for the work of caring for and repairing the heating apparatus. 

Regarding- your second inquiry, I am of the opinion that you could legally 
enter into a contract with a person already employed' as an engineer in your de
partment to do the work for the compensation, and payable as stated in your 
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first inquiry. Of course while it is the contract and not the appropriation that 
fixes the amount of compensation payable to an· employe, yet under Section 147 
no contract shall exceed the amount appropriated by law applicable to the par
ticular purpose, and of course since the appropriation for the engineer is limited 
to $1,000 he could be paid no more for his services as engineer, but if the work of 
caring for and repairing the heating apparatus was entirely different from and 
not germane to his duties as engineer, there is no reason, as I view it, why he 
could not be employed to ·do the extra work so long as it dicf not interfere with 
his work as engineer, and especially as stated in your second question, when the 
work on the care and repair of the heating apparatus was done and performed 
at other and different times than his regular working hours. Of course this 
should be a separate contract, and executed as other contracts made by you.r de
partment for work and materials. 
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Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

ABSTRACT OF TITLE-PROPERTY OF ARTEBENES KIRK-DEFECTS 
AND OMISSIOXS. 

April 20, 1912. 

Ho". CHARLES C. WEYBRECH, Adjutant Ge11eral, Columbus, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of an abstract of title and deeds 
from the executors of the last will and testament of Artebenes Kirk, deceased, and 
from the heirs of said Artebenes Kirk, for the following promises: 

"Situated in the Township of Erie, County of Ottawa and State 
of Ohio, and known as and being the north half (:!h) of the ~orth
western Quarter 00 of the Northwest Quarter 04) of Section Twenty
eight (28), Town Seven (7), North range Sixteen ( 16), East, contain
ing twenty (20) acres of land, be the same more or less. Also the 
Xorth half (%) of the South half (%) of the Northwest Quarter (1,4) 
of the Northern Quarter 041 of Section Twenty-eight (28), Town 
Seven (7), North Range Sixteen (16) east, containing Ten (10) acres of 
land to be the same more or less." 

The transcript of the wills of John Kirk and of Immer L. Kirk, and pro
ceedings had thereunder, and the oil and gas lease from the last named to \V. H. 
Murphy, should not be included in the abstract, for the reason that they do not 
affect the land described in the deeds. 

I would suggest, that the abstract be supplemented so as to show the fol
lowing: 

Copy of the patent from the United States government to Henry McCallum; 
the discrepancy between the statement in the deeds that the land to be conveyed 
is in range 16 East and the omission of the word East in the recital of the entry 
hy Henry McCallum should be cleared;. completion of the record of the settle
ment of the estate of Elias Haines; affidavits that Elizabeth H. Broadwell" and 
Josephine R. Foster are the same persons mentioned in the will of Elias Haines 
as Elizabeth H. Little and J psephine R. Little, respectively; an affidavit showing 
the date of the death of Artebenes Kirk, his residence at the time of his death, 
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the names of his surviving heirs and their relationship to him; a certificate of 
the clerk of the United States Court for the district in which the land is situated 
as to the pendency of executions, foreign or domestic, suits or judgments in 
such court against said grantors, or any of them. 

X o liens are disclosed by the abstract. The statement in the certificate that 
there are no overdue taxes, which are a lien against said premises, is not suf
ficiently broad to include the taxes and assessments due and payable June 20, 1912. 
If the same have not been paid they constitute a lien against said premises and 
should be paid before the title finally passes. 

Subject to the foregoing, I am of the optmon that the State of Ohio will 
acquire a good and sufficient title in fee simple. 

Very truly yours, 
TIMOTHY S. HoGAN, 

A ttorne}' Ge11eral. 

652. 

TRAVELIKG EXPEXSES-TRAXSPORTATION OF "MEDICAL OFFICERS 
OF OHIO XATIOXAL GUARD TO MEETIXG OF ASSOCIATION OF 
~IILITARY SURGEOXS UXAUTHORIZED. 

Inasmuch as the PaJ•IIlellt of the transportation of medical officers of The 
Ohio National Guard to the meeting of the Association of Military Surgeons is !Ill
authorized by law, the same may not be paid from state funds. 

GEXERAL CHARLES c. vVEYBRECHT, Adjutaut General, Columbus, Ohio. 

DEAR SIR:-The following letter under date of August 13, 1912, was referred 
to me by the Auditor of State for an opinion as to your powers with respect to 
the purposes therein contemplated: 

"The Adjutant General, State of Ohio, Columbus. 
SIR: 
I have the honor to inform you that the twenty-first Annual meeting 

of the Association of .Military Surgeons of the United States will be 
held in Baltimore, ~Iaryland, October 1 to 4, 1912. 

"The membership of this association is confined to medical officers 
of the Army, the Xavy, the Public Health and Marine Hospital Service 
and the National Guard of the United States. Foreign countries also send 
medical officet:s of their military service as visiting delegates. The meet
ings of this association have always been of exceptional interest, and are 
Yaluable schools of instruction. 

"\Vhile federal funds are unauthorized to meet the expense of at
tendance for Xational Guard officers, it is hoped that you will find it 
practicable, through your governor, to send as many of your medical of
ficers as possible at state expense, as the papers and discussions presented 
from this and foreign countries afford exceptional opportunity for im
provement and increased efficiency in the military sanitary service. It 
is hoped that your state will be liberally represented at this meeting. 

Very respectfully, 
\Vm. ]. Snow, 

~[ajor, Acting Chief, Division of ~Iilitia Affairs." 

It is well settled that public funds may be expended only as they have been 
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appropriated and as their payment has been expressly authorized or directed by 
law. The only statutes I find which have a possible relation to your inquiry are the 
following: 

Section 5265, General Code. 

"The auditor of state shall credit to the 'state military fund' from the 
general revenues of the state, a sum equal to ten cents for each person 
who was a resident of the state, as shown by each last preceding federal 
census. Such fund shall be a continuous fund and available only for the 
support of the organized militia. It shall not be diverted to any other 
fund or used for any other purpose." 

Section 5266, General Code. 

"The general assembly shall appropriate annually, and divide into 
two funds, the amount authorized by the preceding section. Such 
funds shall be respectively know as the 'state armory fund' and 'mainte
nance Ohio national guar4 fund.' " 

Section 5267, General Code. 

"From the 'maintenance Ohio national guard fund', tlie adjutant 
general shall pay the per diem, transportation, subsistence and incidental 
expenses of militia companies, inspection and incidental expenses of camp, 
including horses' hire, fuel, lumber, forage of horses, and medical sup
plies." 

Section 5269, General Code. 

"All bills authorized by contracts made and apprO\·eci by the board. 
shall be paid upon vouchers of the adjutant general." 

Section 5292, General Code. 

"Officers and enlisted men of the national guard shall receive pay 
for their services at the following rates: When in actual sel"i•ice, in case 
of riot or insurrection, or when called upon in aid of the civil authorities, 
each commissioned officer shall receive such sum per day for each day's 
service performed as is allowed commissioned officers of like grades in 
the army of the United States, together with the necessary transportatio11, 
commissary and quartermaster stores, and medical supplies. For all 
horses of enlisted men there shall be paid two clollars per day for each 
horse necessarily used by them for each clay's service performed." 

Section 5293, General Code. 

"Officers and enlisted men shaii receive pay for each day actually 
spent by .them on duty at annttal encampments, ordered by the com
mander·in-chief, at the following rate, together with all 11ecessary trans~ 
portation, quartermaster stores and medical supplies. Each commis
sioned officer shall receive pay as provided in the next preceding section. 
For each day's service performed, each enlisted man shall receive one 
dollar and rations at a rate not to exceed forty cents a day." 
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Section 5295, General Code. 

"Payment under the preceding two sections shall be made on the 
payrolls prepared according to such forms as directed by and upon the 
warrant of the adjutant general, and approved by the governor, out of 
moneys in the treasury, appropriated for that purpose. The necessary 
commissary and quartermaster stores, and medical supplies, and trans
portation for the troops in actual service, and while attending the annual 
encampment, and the transportation and subsistence of organi::ations of 
the national guard representing the state officially on accasions of cere
mony within or without the state, shall be contracted for by the proper 
department officers, by direction of the governor, and paid for in like 
manner." 
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Under Sections 5292 and 5293, General Code transportation and subsiste7H:e 
is authorized for officers and enlisted men of the militia in the following instances: 
First; when in actual service; second, in case of riot or insurrection ; third, when 
called upon in aid of the civil authorities, and fourth, when on duty at annual en
campments. 

Under Section 5295 transportation and commissary supplies are authorized 
on behalf of the troops, first when engaged in actual service, and second, while 
attending annual encampments. Under the same section transportation and subsis
tence is provided for organi::ations of the national guard when representing the 
state officially 011 occasions of ceremon::,• within and without the state. 

I am of the opinion that the purpose here presented of sending representatives 
to the meeting of the Association of "Military Surgeons of the United States is not 
included within any of the foregoing provisions. Transportation or subsistence 
of such representatives therefore, may not be paid out if state funds. 

738. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney Geueral. 

CO~iPENSATIOX OF OFFICER FOR REPRESEXTII\G ADJUTANT GEX
ERAL'S OFFICE DJ ARBITRATIOX BEFORE ATTORXEY GEKERAL 
FOR DA:MAGE CLAIM AGAIXST RAILROAD SA~IE AS ALLOWED 
AT AXNUAL EXCA:\1P":\1EXTS. 

Under Section 5296 General Code, all officer del~gated b_l' the governor to 
represent the adjutant general's departme11t, in a claim for damages against a 
railroad compall)' in the matter of which the attorney geueral is acti11g as arbiter, 
may be Paid for the time devoted to s11ch duties the amount allowed by law for 
d11t::,• at alllwal ellcampments. 

Ho:-r. CHARLES C. WEYDRECHT, Adjuta11t Ge11eral of Ohio, Columbus, Ohio. 

DEAR SIR :-I am in receipt of your letter of November 18, 1912, in reference 
to the claim of Col. B. L. Barger, which letter is as folows: 

"Enclosed bill from Colonel B. L. Barger is forwarded for your ap
proval. Colonel Barger was employed by this department to look after 
the interests of the state in the matter of certain damages paid by the 
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state of Ohio on account of railroad wreck at Belle Yalley, Ohio, 1910, 
on Pennsylvania lines. 

''The total damages to horses and men amounted to $2,400.00. 
This amount is withheld from the bill of transportation to the Pennsyl
vania Company. An agreed statement of facts was to be furnished your 
department by February, 1912, but it is evident that the Pennsylvania 
Company does not intend to press the claim. 

''\Ve would like to have your approval of this as soon as possible." 

As stated in your letter, Col. Barger was employed, or detail~d, by you, to 
represent the state on behalf of your department, in a claim amounting to $2,400, 
against the Pennsylvania Railroad Company, for damages on account of loss in 
a wreck at Belle Valley, Ohio, on July 31, 1910, in which wreck a number of horses, 
belongin to the Fourth and Eighth Infantry, were killed and injured. The claim 
on behalf of the state, and your department, was resisted by the railroad company, 
and it was necessary that someone be assigned to look after the interests of the 
state. · It was agreed that the matter be submitted to me as arbitrator, and, there
fore, it \VOuld not have been proper for anyone connected directly with my de
partment to appear before me in behalf of the state; and it was eminently fitting 
that Col. Barger, on account of his complete knowledge as to the transaction, as 
well as of the law governing, be assigned to this duty. The duty to which he 
was assigned most efficiently performed by him, and his services resulted in the 
claim of the state being paid. The amount he has charged is most reasonable
in fact, he has simply charged what his pay as an officer would have amounted to 
had he spent the time devoted to this matter in the performance of ordinary mil
itary service. 

Owing to all the conditions surrounding this claim, the manner of its pre
sentation, and t!1e result achieved, I think that Section 5296, General Code, to-wit: 

"For services and attendance upon general court-martial, courts 
of inquiry, and boards appointed by the commander-in-chief, as member, 
judge, advocate, recorder or witness, or upon inspection or other duty, 
when ordered by the commander-in-chief, officers shall receive as pay the 
amount allowed by law for duty at annual encampments, together with 
transportation in kind and actual necessary expenses for each clay's sen·
ice, and the time actually employed in going to and returning from such 
duty, courts or boards." 

applies, and that this bill may properly be paid by your department, and the same 
is hereby approved. 

Very truly yours, 
TrMOTHY S. HoGAN, 

Attorney Geueral. 
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(To the Ohio State Armory Board) 
i7. 

ABSTRACT-BLAXCHESTER AR::\JORY SITE-TITLE BY DESCEXT
AFFIDA VIT BY HEIRS OR COXVERSAXT PARTIES. 

Abstract of Bla11chester Armory site purchase is correct except that it shows 
a necessity for the affidavit of heirs or persons who have knowledge of facts which 
justify title in property, which comes by desceut as required by 102 0. L. 99 ameud
illg 2768 Geueral Code. 

CoLUMBUs, 0Hro, January 29, 1912. 

Hox. B. L. BARGER, Secretary Ohio State Armory Board, Columbus, Ohio. 

DEAR SIR :-I herewith desire to acknowledge the receipt of your communi
cation of the 15th inst., enclosing the abstract of title to the real estate for the 
Blanchester Armory site, and which said real estate is described as foJiows: 

"The foJiowing described real estate, lying and being situated in the 
county of Clinton and state of Ohio, and further described as follows: 
town lot X o. one (1) in Jonathan Baldwin's Addition to the town of 
Blanchester which said town lot will be more fuJiy described by ref
erences to the recorded plat of said addition to said town." 

While I find that said abstract of title and the deed to said real estate are 
in and of themselves correct, I find upon further investigation that inasmuch as 
the real estate in question came to the said heir at law under the laws of descent 
that it will be necessary to attach to said deed an affidavit conforming to Section 
2768, General Code as amended 102 0. L. 99, and which provides in part as follows: 

"* * * before any real estate, the title to which shall haYe passed 
under the laws of descent shall be transferred * * * from the name of 
the ancestor to the heir at law * * * or to any grantee of such heir at 
Jaw * * *·; and before any deed or conveyance of rea\ estate made by 
such heir at Jaw or next of kin ~hall be presented or filed for record by 
the recorder * * * such heir at law shall present to such auditor the affi
davit of such heir or heirs at law or next of kin, or of two persons 
resident of the state of Ohio, each of whom has persoual kuowledge of 
the facts, which affidavits shall set forth the date of such ancestor's 
death * * * the fact that he or she died intestate, the names, ages and 
addresses * * * of each such ancestor's heirs at law or next of kin who by 
his death inherited such real estate, and the relationship of each to such 
ancestor and the part or portion of such real estate inherited by each * *. 
Such affidavit shall be filed with the recorder and shall be by him re
corded and indexed * * * in his office. * * *" 

It follows from the provisions of the foregoing section of the General Code 
that such affidavits may be sworn to and subscribed either by all the heirs at law of 
the decendent who join in the deed, or by two persons residents of the state of Ohio, 
not themselves heirs at law but who have knowledge of the facts. Said affidavit 
shaH set forth the date of such ancestor's death, the fact that he or she died in
testate, the names, ages and addresses of such ancestor's heirs at law or next of kin, 
who by his death ·inherited such real estate and the relationship of each to such 
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ancestor and the part or portion of such real estate inherited by each. As soon as 
such affidavit is filed, then the said abstract of title and the said deed meet with 
my approval. 

200 

Yours very truly, 
TIMOTHY s. HOGAN, 

Attorney General. 

ARf.IORY BUILDIXG-EXPE.'\SE OF CONSTRUCTIOX BORNE BY 
STATE-LAW PUTTING EXPENSE ON COUNTY, UNCONSTITU
TIONAL-RIGHT OF COMMISSIONERS TO DEMAND RENT FROM 
STATE FOR ARMORY ERECTED UNDER UNCONSTITUTIONAL 
LAW. 

The expeuse of constructing an armory building must be borne by the state 
and taxes for the purpose must be levied by a uniform rule upon all the property 
in the state. 

When the county commissioners of Muskingum County have erected an 
armory as part of a monumental building, in compliance with a law requiring 
them to bear the expense of said armory, which law has since been adjudged Ull

constitutional, said commissioners may charge the state a reasonable rental for 
the use of said building for armory purposes. The trustees of the monumental 
buildi11g may be authori::ed to collect such rent as agents of the commissioners. 

March 12, 1912. 

HoN. B. L. BARGAR, Secretary Ohio State Armory Board, Columbus, Ohio. 

DEAR SIR :-I herewith desire to acknowledge the receipt of your communi
tion of January 25, 1912, copy of which is as follows: 

"The Zanesville monumental building, built under a special statute 
was part armory. This armory part was built by the county commis
sioners under a law which directed th~m to furnish an armory for the 
National Guard organizations within their county. After the commis
sioners of Muskingum comity performed this statutory duty, by build
ing the armory part of the monumental building, the armory law was 
declared unconstitutional. (It was held to be the duty of the state to 
provide armories). Before (or una~are of) the rendition of this de
cision the county commissioners executed said ninety-nine years' lease, 
exempting the armory part of said building. Later they authorized 
these lessees-trustees to collect armory rents, and rents were so col-
lected. (See 3a). · · 

"Then Attorney General Denman's opinion of August 11, 1910 
(see 3-b), was rendered and payment of rentals, for armory part of 
building, ceased. 

"The trustees of the Soldiers' and Sailors' Monumental Associa
tion contend that said opinion of the attorney general was based on the 
fact that he had not been advised of the specific authority vested in 
the trustees by the commissioners (subsequent to lease) to collect 
rentals for armory part of building. They have requested that you re-
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view the former opinion of Attorney General Denman, in light of 
the facts herewith submitted, and advise whether or not said trustees 
are entitled to rentals for the armory part of said building. 

"Therefore, the armory board submits this matter; but with a 
further suggestion : 

''After said county commissioners sold bonds and built an armory 
under the old armory law, without expectation of rentals, can they 
afterward claim rentals simply because their act in building the armory 
was performed under an unconstitutional statute?" · 
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The special act under which the Zanesville monumental building and armory 
was built is found in Vol. 84 0. L., page 71, and provides as follows: 

"Be it enacted by the general assembly of the state of Ohio, 
that the board of county commissioners of any county, in which there 
is a city of the second class and third grade, be, and said board is 
hereby authorized and empowered to unite with any board of trustees 
of any soldiers' memorial association organized under the law, and 
whose principal office is in such city, in the erection of a building suit
able for monumental or memorial building, as well as for an armory; 
such board of county commissioners are hereby further empowered to 
purchase, or lease real estate in such city suitable for a site for such 
building as aforesaid, from the board of trustees aforesaid, and erect 
on the site so purchased or leased as aforesaid, a building suitable for 
a soldiers' monumental building as well as an armory. The terms and 
conditions upon which said association shall hold and occupy the parts 
of any such building so erected by said board of commissioners, as 
well as the terms and conditions upon which the said association on 
the one part, and said board of commissioners, for armory purposes 
only, on the other part, shall, respectively, hold and occupy the building 
erected by both boards jointly, shall be fixed by a written lease or other 
contract, between the said two boards. 

"Section 2. To meet such expense, the county commissioners of 
any such county may levy a tax in excess of the maximum allowed by 
law, but the total collectable for such purpose in any one year shall 
not exceed ten thousand dollars, and said commissioners are hereby 
further authorized and empowered to issue the bonds of the county 
for the purpose aforesaid." 

A special act similar to the above cited act was passed by the general assem
bly April 27, 1893, 90 Ohio Local Laws, 115, authorizing the commissioners of 
Cuyahoga county to build and furnish an armory as follows: 

"Be it enacted by the general assembly of the state of Ohio, that 
the commissioners of any county containing a city of the first class, 
second grade, be and they are hereby authorized and empowered to 
build and furnish an armory in any city for the use of the Ohio na
tional guard, to procure a site for the same and to borrow money to 
pay for the same, not to exceed the sum of two hundred and twenty
five thousand dollars ($225,000). 

"Section 2. That to secure the payment of the amount so bor
rowed, with interest, the said commissioners are authorized to issue 
the notes of bonds of said county, payable, if bonds are issued, in twen
ty-five years and redeemable after ten years from date; said bonds 
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shall be denominated 'central armory bonds,' and shall be for the sum 
of one thousand dollars each, payable to bearer, and bear interest at 
rate not exceeding five per centum, payable semi-annually; said notes 
or bonds shall be signed by the president of the board of county com
missioners, and counter signed by the auditor of said county, and the 
sale of said bonds shall be governed by the provisions of an act entitled 
'An act providing for the sale of public bonds,' passed March 22, 1883. 

"Section 3. To pay the interest on said notes or bonds and to 
create a sinking fund sufficient to redeem the same at maturity, the com
missioners of said county are hereby authorized to levy a tax, in ad
dition to any tax now authorized by law, not to exceed three-tenths 
of a mill on the dollar valuation, on the general tax duplicate of said 
county. 

"Section 4. That if, on the completion of said armory, there is any 
unexpended balance of said fund, it shall be placed and kept to the credit 
of the sinking fund provided for by this act. 

"Section 5. This act shall take effect and be in force from and 
after its passage." 

The Supreme Court in construing the last act in the case of Hubbard as 
treasurer of Cuyahoga county vs. Fitzsimmons, 57 0. S. 436, holds as follows: 

"1. The erection of an armory for the use of the national guard 
is a general purpose of the state, and taxes to be devoted to that purpose 
constitution, be levied by a uniform rule upon all the taxable property 
must, in obedience to the requirement of Section 2, of article 12, of the 
within the state. 

"2. The act of April 2,7, 1893 (Local Laws, Vol. 90, p. 115) 
entitled 'an act to authorize the commissioners of any county contain
ing a city of the first class, second grade, to borrow money and issue 
bonds therefor, for the purpose of building and furnishing a central 
armory in any such city for the use of the Ohio national guard, and 
procuring a site therefor' is void, being an attempt to make such general 
purpose the subject of a local imposition. 

"(vVasson et a!. vs. the Commissioners, 49 Ohio St., 622, followed 
and approved)." 

Section 3085, Bates' Revised Statutes as originally enacted April 28, 1886, 83 
0. L., 101, provided as follows: 

"The board of county commtsstoners of the county in which all, 
or a majority of the officers and enlisted men of any regiment, battalion, 
company, troop or battery reside, shall provide for each organization a 
suitable armory for the purpose of drill, and for the safe keeping of the 
arms, equipments, uniforms and other military property furnished by the 
state, subject to the inspection and approval of an officer detailed for such 
purpose by the commander-in-chief, and the expense of armories includ
ing the necessary fuel and lights, shall be paid either by the county where
in all the members of any such organization reside, or by counties in pro
portion as they have resident members of any such ot"ganization." 

Said section as amended April 18, 1892, 89 0. L., provided in substance that 
the board of county commissioners shall provide a suitable armory for the pur
pose of drill and for the safe-keeping of the arms, equipment, uniforms and other 
military property purchased by the state. 



.\XXL\L REPORT <W TilE .\T'I'ORXEY OEXER.\1,. 513 

The circuit court in the case of State ex rei n. Brinkman, 7 C. C. Rep. 165, 
held said act unconstitutional. Later said section was again amended by th.: 
legislature on .\pril 27, 1893, and again on :\larch 24, 1894, 91 0. L., 100. 

In construing >aid act as last amended, that is as amended on :\larch 24, 
1894, the circuit court in the case of State ex rei ,-s. K reighbaum, et a!., 9 C. C. 
Hep., 619, held said act clearly unconstitutional. In said case the court traces the 
history of said statute through its various- amendments in the following language; 

.. In determining the constitutionality of this section of the statute, 
It IS necessary to examine the entire act of which it forms a part, and 
the pre,·ious legislation on this same subject. recently enacted by the 
legislature . 

.. April 18, 1892. the legislature passed the act found in 89 Ohio L. 
411, pertaining to the militia of the state, providing as to how it should 
he constituted, organized and apportioned. 

''Section 3085 of that act provides that the board of county com
missioners shall provide a suitable armory for the purposes of drill and 
for the safe-keeping of the arms, equipment, uniforms and other 
military property furnished by the state. The constitutionality of that 
section was considered and passed upon hy the circuit court of the 
three circuit, sitting in Putnam county, and reported in 7 0. C. C. H.., 
165. The opinion of the court was announced hy Seney, ]. \Ve concur 
in the ·reasoning and the conclusion of the court arrived at in that case . 

.. Xo doubt, in view of the decision in that case, the legislature 
repealed that section of the statute, and April 27, 1893, enacted by way 
of amendment, Section 3086 as found in 85 Ohio Laws, 90, 367. 

"The original section required the county to bear the expense of 
the erection of a suitable armory. The section as enacted April 27, 1893, 
provided that the adjutant general, hy contract or otherwise. for a period 
not exceeding one year from the passage of this act, pro,·idcs for each 
organization in the county where a majority of the officers and enlisted 
men of any regiment. battalion, company, troop or battery reside, a suit
able armory for the purpose of drill, and for the safe-keeping of the 
arms, equipments, uniforms and other military property furnished by 
the state, expenses to he paid by the state. 

"On ~larch 28, 1894, this section was repealed, and the one now 
under consideration by this court enacted. l t reads as follows : 

"Section 3085. The board of county commissioners of a county 
in which all or a majority of the officers and enlisted men of any regi
ment, battalion, company, troop or battery reside, shall provide for each 
organization a suitable armory for the purpose of drill, and for the safe
keeping of the arms. equipments, uniforms and other military property 
furnished hy the state; which armory shall he inspected and appro\'(:d 
hy an officer detailed by the commander-in-chief for such purpose. who 
shall file with the hoard of county commissioners a certificate of such 
inspection and approval. 

"Under this last section, instead of the state bearing any of the 
cost of prm·iding a suitable armory, the county must hear the entire 
burden. 

"Section 3085a pro\'ides, among other things, that the expense of 
armories, including the necessary care, fuel and lights, provided under 
Section 3085, shall be paid hy the county wherein all the members of 
the military organization reside. This would apply to Stark county 
under the agreed facts of this case." 

17 -A. f:. 
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c\nd on page 626 of the opinion the court further says: 

"We conclude the act for the organization of the militia of the 
state and to prO\·ide suitable armories for the safe-keepi:.g- of the arms, 
cquipments, uniforms and other military property furnished by the state, 
is a general law, and not local in its character; and that the cost and 
expenses provided for by the act should he horne by the state at large, 
and not by the particular locality." 

The provisions of said Section 3085, Revised Statutes, so held unconstitu· 
tiona! were very similar to the provisions of the special acts of the legislature 
passed April 27, 1893, 90 Ohio Local Laws, i1, heretofore referred to. 

All the cited decisions hold in substance that the erection of an armory for 
the use of the national guard is a general purpose of the state and void as being 
an attempt to make such general purpose the subject of local imposition. 

): ow, coming to answer your question directly, I am of the opinion, base a 
upon the n:asoning of the above cited cases, that the county commissioners of 
:-Juskingum county are not required t~ furnish armory quarters to the state militia 
free of rent, for if the county commissioners were to do this they would be pro
dding an armory for the general purpose of the state supported and maintained 
hy local taxation. which would be contrary to the decisions above cited. I think 
the said commissioners are clearly entitled to charge and receive rent for said 
armory, and that the trustees of the Soldiers' and Sailors' :\Ionumental Associa
tion of ::\Juskingum county may collect such rent as the properly authorized agents 
of said county commissioners. Yours very truly, 

234. 

TIMOTHY S. HoGAN, 
Attorney General. 

:\BSTR.\CT OF TITLE-.-\IOJORY SITE OF ::\L\RlO\"'-PROPERTY OF 
\V::\1. B. DE)::-L\X. 

Cou:~II\L"S, OHIO, April 5, 1912. 

Ho:-;. BYRO)( L B.\RGER, Secretary Ohio Stale Armory Board, Colwnbus, Ohio. 

DE.\R ·SIR :-I beg to acknowledge re~eipt of your letter of :\larch 2, 1912, 
enclosing abstract of title and deed for a proposed armory site at :\J arion, the 
same being described as follows: 

""Known as being part of the west half of the southeast quarter 
of section 21, township 5, south range 15 feet, hounded and described 
as follows: 

'"Commencing at a point where the north line of Church Street 
intersects the east line of Olney A\·enue in said city; thence north along 
the east line of Olney A \·enue one hundred thirteen and one-tenth 
(113.1) ieet to the south line of \\"illiam Coler's land: thence east on 
the south line of said Coler's land eighty-two and eight-tenths (82.8) 
feet to a point ten feet north of the northwest corner of Hattie 
::\Jurphy's lot; thence south on a line parallel with the east line of Olney 
Avenue one hundred thirteen and one-tenth (113.1) feet to the north 
line of Church Street aforesaid: thence west along the north line of 
Church Street eighty-two and eight-tenths (82.8) feet to the place of 
beginning." 
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Examination of !'aid ah>tract disclmes· no defects which would pren~nt the 
State of Ohio from acquiring a good and sufficient title' to said premises in fee 
!-imp! e. X o liens are disclosed except taxes and assessments, due and payable 
June 20, 1912, amounting to $31.40. 

There should be attached to the abstract a certificate of the clerk of tht: 
Cnited States District Court for the Xorthern District of Ohio, \\'est~:m Di\·ision, 
as to pending >uits or judgments in said court against \Yilliam B. Denman. 

The. deed from \\'illiam ll. Denman and wift: to the State of Ohio is ;a 

proper legal form and, in my opinion con\·eys a good and sufficient title in fee 
'imple. 

I am returning herewith the ah!'tract and deed. 
\' er~: truly yours, 

TmoTHY S. Hoc;.\x, 
.-1 tlonzcy Gcllcrol. 

416 . 

. \BSTRACT OF TITLE-DEFECTS AXD 0:\IISSIO:'\S-PIWPERT\' SITt:
ATED IN VILLAGE OF HILLSBOIW. 

lio;so. B. L. B.\RGER, Secretary 0/zio State Armory Board, Columbus, 0/zio. 

DEAR SIR :-I herewith acknowledge the receipt of abstract of title to the 
following described real estate: 

"DESCRIPTIOX: 
"Situated in the County of Highland, in the state of Ohio and in 

the town of Hillsboro, and bounded and described as follows: In-lot 
number forty-four ( 44) as the same: is known and designated on the 
recorded plat of said town, and being the north-cast corner of High 
and Beech streets. The premises hereby com·eyed being formerly 
known as the '\Voodrow House' property, now the 'Clifton House' 
property. 

"PART OF S.-\ID REAL EST \TE TO BE DEEDED TO Tl!E 
ST.\TE OF OHIO, FOR SITE FOR AlUIOf('l'. 

''DESCI{IPTIOX: 

"A part of in-lot number forty-four, in the Village of Hillsboro, 
Highland County, Ohio, hounded and described as follows: 

"Beginning at the southwest corner of said in-lot number 44, at 
the intersection of 1-1 igh and Beech streets; thence with the west line 
of said in-lot _uumher 44 and the east line of High street, northwardly 
99 feet, the full width of said in-lot; thence eastwardly with the north 
line of said in-lot, 125 feet; thence southwardly, parallel with High 
street across said in-lot, 99 feet to the south line of said in-lot and 
the north line of said Beech street; thence westwardly with the south 
line of said in-lot and the north ,.Jine of Beech street, 125 feet to the 
beginning." 

The plat clm~s not show or designate the real estate to he con\'e) t:d and 
r!ocs not show the measurements. I w·ould suggest that the plat he made to show 
both. 

The first of the above description seems to include all of said in-lot Xo, 
44, and the· second describes only a part of in-lot Xo. 44. This is not a material 
defect, but I belie\·c it would he well to explain the same in the abstract. 
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:\t page 5 of the a.bstract. transfer ;\o. 4, James Elliott to Benjamin Elliott, 
said conveyance fails to state whether or not the said James Elliott is married 
or single and there is no release or dower. However, I do not think that this 
is a material defect for the rea;:on that an act entitled ··To cure and make valid 
certain deeds and the record thereof' pas'ied by the 79th General _\s~embly in the 
102 Ohio Laws, page 461, provides as follows: 

""\\"hen any deed conveying real estate shall have been of record 
in the office of the recorder of the county within this state, in which 
such real estate is situated, for more than twenty-one years prior to 
the taking effect of this act, and the record thereof shows that there 
is a defect in such deed, for any one or more of the following reasons; 
because the husband did not join with the wife or the wife with the 
husband in all the clauses of the deed com·eying such real estate, but 
did join with each other in one of them, in the execution and 
acknowledgment of such deed; or because any grantor in such deed 
omitted to affix his se<11 rhereto; or because such deed was not properly 
witnessed; or because the acknowledgment to such deed does not show 
that the wife was examined separate and apart from her husband; or 
because the officer taking the acknowledgment of such deed, having 
an official 'cal, did not affix the same to the certificate of acknowledg
ment; or because the certificate of acknowledgment is not on the same 
>heet of paper as the deed ; or because the executor, administrator, 
guardian, or asoignee or trustee making such deed, signed the same in
dividnally instead of in his official capacity; or because the corporate 
>cal of the corporation making such deed was not affixed thereto, such 
deed and the record thereof shall be cured of such defects, and be 
effective in all respects as if such deed had been legally made, executed 
and acknowledged. Provided that nothing herein contained shall be 
construed to affect rights vesting after the record of such defective deed 
and prior to the passage of this act, or operate on any suit or action 
now pending, or which may have been heretofore determined in any 
court of this state, in which the validity of the making, execution or 
acknowledgment of any such deed has been or may hereafter be 
drawn in question. Any person claiming adverse title thereto shall 
bring proceedings within one year from the ta!~ing effect of this act, 
if not already barred by limitation or otherwise." 

At page 6 of the abstract, transfer X o. 5, entitled power of attorney of 
Benjamin Elliott to Phineas Hunt, it appears at page 8 of said abstract that 
there were no witnesses to said signature of said Benjamin Elliot. However, 
f think this defect is not material by virtue of the act found in 102 Ohio Laws, 
page 461, quoted above . 

. Transfer Xo. 1.5 of :>aid abstract is as follows: 

'"Joshua \\"oodrow, Sr, Plaintiff, 
YS. 

'"Joshna \\"oodrow, Jr., ~Iargarct T. \Voodrow, 
John Barry, Samuel C. Steel and Eliza Steel, 
his wife, Christopher Arthur, Joseph V. Pat
ton, Andrew Blount. ~Tatthew Caldwell, Jas. 
~litchell. George Hoads and John Townley." 

"Action in Common 
Pleas Court, Highland 
Co., Ohio. Complete 
Record Xo. I, Page 
670. Date of filing, 
.February 13. 1858." 
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""Suit in foreclosure of mortgage. 

··Petition sets out that Joshua \\'oodrow, Jr., and )Jargaret T. 
\\"oodrow, his wife, executed a mortgage of date of July 2, 1855, re
corded in hook 2, page 194, by which they agreed to maintain and sup
port plaintiff for his natural life. Recites a complete failure to do ~o 
by which the conditions become absolute. 

""Hecites the conveyance to John Barry in Trust, (See :'\o. ----· 
Abstract,) also a mortgage of $5,000.00 given to Samuel C. Steel and 
Eliza .\nn Steel, his wife: recites that the other defendants, .\rthur, 
Patton, Blount, Caldwell, :!\Iitchell and Roads had brought suits in 
attachment against ~aid Joshua \Voodrow, Jr. That defendant Townley 
had a lease on said premises, heing the property described in the Ah
stract. 

··complete record shows all parties were sen·ed, and an entry 
shows that all parties consented to judgment in favor of plaintiff on 
his mortgage for $1,250.00 in his favor; and consented to order of sale 
of the premises heing in-lot X o. 44. described in Caption. 

"'Record ~hows appraisement and sale to be regular, sale being 
made to James T. Thompson for $2,600.00 and on contlnnation. Thos. 
H. Baskin as :\laster Commissioner and Sheriff, was orderecl to make 
deed to purchaser, and an order of distribution was made. 

The mortgage from Joshua \Voodrow, Jr., and ~Iargaret T. \\"ood
row, his wife, upon which suit was brought, is recorded in :\lortgage 
record X o. 2, page 194. There is no release entered of said mortgage 
on said record, but the sale was made and distribution ordered, on the 
petition alleging said mortgage. 

'"J n the above suit, Samuel C. Steel and Eliza :\nn Steel, his \\'i fc. 
are made parties defendant, and are alleged to have a mortgage for 
$500.00 on said property. :\ finding is made and an order that they he 
paid the amount due. . \ release of said mortgage is entered on the 
records. (:\.Jortgage Record Xo. 2. page 485-6), as follows: 

.. "Received pay111ent in full sati<>faction of the within note and 
mortgage and in consideration I herehy release the same and all right 
and title under the deed of mortgage. July 15, 1858. 

"'·Samuel Stell for himself and wife.""" 
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The records disclose suits filed agaimt Joshna \Voodrow, Jr. prior to the 
abm·e action as follows: 

"Christopher Arthur VS. Joshua \\"oodrow. Jr., Jan. 11. 11158. 
"'J oscph V. Patten \"S. san1e Jan. 11, 185R. 
.. Matthew Caldwell \'S. same Jan. ll, 18j8. 
"'Jas. \V. :\litchcll \'S. same Jan. ll, 18j8, 
"Andrew Blount \'S. san1e, dismissed ::\far. 26, 1858. 
''Geo. Roads \'S. same Jan. ll, 18j8," 

The judgment in above case in f;l\·or of Joshua \Voodrow, Sr. and the 
order of distribution provided that the proceeds of sale should he (\ivided ami 
distributed after payment of costs as follows: 

"'To Joshua \\' oodrow, Sr., $1,250.00. 
'"To Samuel C. St<><"l :~:1'1 wife, $j00.00 and interest. 
'"To John Barry, trustee for :\fargaret T. \\'oodrow. the halance 

of the proceeds." 
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The suits against Joshua \\"oodrow by .-\rthur and others aboYe noted were 
most of them reduced to judgment, but nothing was left of proceeds to apply to 
the claims. and as they were all made parties and consented to sale. their interests 
in the lot. if any, by attachment were tramferred to the fund by the sale. 

I am of opinion that a copy of the petition in that action should be set 
forth, together with copies of the records in such case, and also show copies of 
all records shown as .the final determination of the suit, and also a copy of the 
court entry showing the consent of the defendants to the !=ale of said property. 
and then the abstract will conclusively show that all the interests of the respective 
parties \\·ere transferred from the real estate to the funds realized from the sale 
of the property. 

Transfer X o. 20 shows no release of the dower estate, hut for reasons 
abo,·e stated, this defect is not material. 

Encumbrance No. 1, being a mortgage deed from Jacoh Uhrig and Mary 
Uhrig, his wife, to N. Craig McBride and ]. D. ?deBride, should he cleared up 
by showing a copy of release. 

l n respect to encumbrance No. 2, l think the abstract should contain a 
certificate of the Probate Court, showing the estate of Eliza ]. \\'right to haYe 
been fully administered. 

I think said abstract should further state whether or not there arc any 
tax assessment or judgment liens against said property, and whether or not 
there are any foreign executions standing against said premises. 

I helie,·e also a certificate should be secured from the United States District 
Court (setting forth whether or not there are any pending judgments or liens 
against said property). 

Very trulr yours, 
TDWTHY S. HoG.\:-1, 

A ttomey Ge11eral. 

DEED AKD ABSTRACT OF TITLE-CO).DIONS OF ).IARJETT:\, OHIO
OHIO. CO:\IPAXY'S PURCHASE-ORIGIXAL TOWXSHIP DEDICA
TIOX-FEE IX COUXTY TO USE OF CITY-LEGAL IXTEREST 
COXVEYED TO STATE FOR AR:\fORY PURPOSES. 

The commo11s of Jfarietta ,,•as origi11ally a part of the Ohio cOIIIPally's pur-· 
chase, a11d 1111der such sale, H•as de<•oted to religious purposes. 

The plat, howe<•er, was laid. off a11d dedicated by the tntstce of origi11nl 
to-w11ship aud this dedicatiou <ws ratified by the legislature. Such dedicatio11, 
by ~·irtue of Ohio Laud La<Fs, 445, 1'ested the fee simple of the streets, alley, 
collllllous aud public places, i11 the COIIII(\' to the lise of the muuicipal authority. 

Such use coustitufes a11 ''interest'' <(•ithiu the meauiug of Sectiou 3631, Gcueral 
Code. which ma)' be legally deeded to the state of Ohio for armory purposes. 

The deed, 1111der cousideratiou therefore, legall}' 1•ests such iuterest iu the 
slate aud the armory board may employ said properly for armory purposes. 

:\farch 15, 1912. 

CoL. BYROX ·L. B.\RG.\R, Secretary Ohio State Armory Board, Col11111bus, Ohio. 

DE.\R SIR:-
/.V RE Jf.4RIETTA ARJIORJ' SITE. 

There was submitted to this department sometime in July last an abstract of 
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the land offered by the city of Jlarietta, Ohio, to the stale of Ohio for the pur
pose of erecting and maintaining an armory at ~larietta. 

On comideration of said abstract on July 28, 1911, I wrote you as follows: 

··Jn rderence to the property covered by the abstract of title here
with presented and signed by ~I r. .\. D. Fellett I beg to ad\'ice that it is 
my judgment that the title to the premises therein described is good 
and sufficient for the erection and maintenance by the state of Ohio 
of an armory for the use of the Ohio X a tiona! Guards, or any other 
public purpose for which the state should desire to use the same." 

and at the ~ame time enclosed said abstract of title. I am informed that said 
abstract and opinion did not reach the hoard, and that the board now desires 
to have the same renewed, together with a statement of the title which the 
board will receive when acquiring the deed offered hy the city of ~larietta. to it. 

I han-, therefore. gone fully into the matter and especially in reference to 
the title which is offered and I find no reason to change or modify my letter of 
July 26, 1911. 

The tract in question. to-wit: Commons of ~Iarietta, was originally a part 
of Section twenty-nine (29) of the Ohio company's purchase, which under the 
contract of sale or conveyance to the Ohio company was devoted to religious pur
poses. This fact for a time gave me considerable concern, but upon careful exam
ination. l find that while a portion of the lots, streets and alleys of ~farietta, and 
all of this commons was laid off and dedicated bv the trustees of the original town
ship, as is shown hy the original plat of the .town of Marietta left for recor;l 
.\pril 20, 1802, yet since that date the legislature of Ohio recogn"tzed the dedica
tion hy authorizing the leasing of all lands included in the dedication other than 
such as was laid off in streets, alleys and commons, Ohio Land Laws 161, act oi 
February 21, 1805. • 

By the act of December 6. 1800 (Ohio Land Laws 445) requiring the re
cording of town plats, it is provided that such proceeding shall vest the fcc simple 
to the streets, alleys, commons and public places in the county. 

The plat so recorded on April 20, 1802. had the effect, as l \·iew it, to vest the 
fee to this commons in the county. the same, however, to be under the control 
of the municipal authority for public uses as found in the plat. Such use, how
C\'er, is not to be strictly construed, hut will include any public usc to which the 
city authorities may de~ire to de\·ote it. 

Langley vs. Gallipolis, 2 0. S., 110. 

The result of this is the dedication vested a naked legal title to this com
mons in the county with the use in the city, and the fact that it was originally 
a portion of Section twenty-nine (29) cuts no figure whatever. The title acquireu 
hy the state will he just the same had the dedication been made hy any other 
land owner. 

Section 3631, General Code, was amended 102 Ohio Laws, 153, granting 
municipal corporations the power 

"to hold real estate or any interest therein and other property ior the 
use of the corporation and to sell or lease it, or to donate the same 
hy deed in fee simple to the state of Ohio as a site for the erection 
of an armory." 

The city of ~farietta undoubtedly has an interest in the commons. a part of 
which is herewith offerer! hy deed of fee simple to the state of Ohir •. 
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I am of the opinion, that, as heretofore stated, the title offered is good and 
sufficient for the purposes desired, though the deed from the city will not convey 
a fee which can subsequently be disposed of by the state. 

I have suggested, however, as a purely precautionary measure and no more, 
that a resolution be procured from the county commissioners approving the con
veyance for the purposes for which the same is made, which has been done. 

I herewith enclose a copy of the abstract which I ha,·e heretofore sent you 
and a deed com·eying the title to the state of Ohio, which deed has been submitted 
to me and which I lind to be correct in form. 

638 

Yours very truly, 
TnroTHY S. HoGAN, 

Attoruey Geucral. 

ABSTRACT OF TITLE-PROPERTY IX SID:\E~ OHIO, LOT ~0. I. 

llox. BYROX L. BARGER, Secretary State Armory Board, Columbus, 0/zio. 

DEAR SIR :-Herewith find enclosed abstract of title and deed from the city 
of Sidney to the state of Ohio for lot No. 101 in said city, which said city is 
donating to the state of Ohio as a site for an armory. 

Careful examination has been made of said abstract and deed, and in my 
opinion the same arc sufficient to convey to the state of Ohio a good title in fee 
simple. 

639 

Yours very truly, 
TrMoTHY S. HoG.\1\, 

Attonre}' Ge11cral. 

ABSTl\:ACT OF" TITLE-PROPERTY I:\ COVIXGTO:\, OHlO-VACATIO:\ 
OF STREETS AXD ALLEYS. 

lioN. Enox L. E.\RGER, Secretar3• of State Armory Board, Columbus, Ohio. 

DEAR Sm :-I beg to acknowledge receipt of your letter of September 5, en
closing three deeds from the village of Covington to the state of Ohio, and two 
abstracts of title for the following described premises, which it is proposed to 

donate to the state of Ohio for an armory. to-wit: 

"Situated in the cpunty of :\1 iami. in the state of Ohio, and in the 
village of Co,·ington, and bounded and described as follows: 

"Situate in the northeast quarter of Section 20, town 8. range 5, 
east. and more fully described as follows: Including all of in-lot 151 
and the east 30 ft. of lot 152 in Daniel Lehman's addition in said vil
lage. Beginning at the southeast corner of said in-lot 151; thence south
westwardly along the southeasterly line of said lot, 128 ft; thence north
wardly parallel with and 30 ft. westwardly at right angles from the 
east line of said Jot 152, 126.4 ft.: thence northeastwardly 128.2 ft. to 
a point in the west line of High street 119.8 ft. northwardly measured 
along the west line from the place of beginning: thence. southwardly 
along said west line to the place of beginning; thence southwardly 
along said west line from the place of beginning, containing an area .334 
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of all acre, more or less. (This description embraces the in-lots as 
described and the land lying on the north boundary thereof, which was 
formerly the right of way of the P. C. C. & St. L. Railway Co.) . 

. \lso, 

.. Being all that certain tract or parcel of land, situate i•l the 
northeast quarter of Section 30, town 8, range 5, east, in the village of 
Covington, :\1 iami county, Ohio, and being further described as fol
lows: 

.. Beginning at a point in the east line of :\lain street at the north
west corner of in-lot Xo. 153 in Daniel Lehman's addition; thence north
wardly along said east line 45.3 feet; thence northeastwardly 149.5 feet 
to an iron pin at the northwest corner of a parcel of land conveyed to J. 
J. Hittle by deed dated December 28, 1909, recorded in Vol. 136, page 432; 
thence southwesterly by lands last mentioned 38.4 feet to the northwest
ly line of in-lot 152 in said addition; thence southwardly along the north
westerly line of said lot 162 to the place of beginning, containing an area 
of 0.135 of an acre, more or less. (This description embraces what was 
formerly the right of way of the P. C. C. & St. L. Railway Company, 
adjoining on the north the following lots, viz: lot Xo. !53 and part 
of lot )./o. 152, in the D. Lehhan addition to said village of Covington)." 

Also, 

''Being all of lot numuer one hundred and fifty-three (153); and 
all of lot number one hundred and fifty-two (152), except 30 ft. off the 
east side of lot X o. 152 heretofore deeded to the P. C. C. & St. L. Rail
way Company." 
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A careful examination has heretofore ueen made of these abstracts and cer
tain amendments were incorporated therein at my suggestion, and upon a further 
examination of the abstracts as amended, I am of the opinion that the state of 
Ohio will acquire a good and sufficient title in fee simple. 

It will be observed that the council of the village of Covington has instituted 
proceedings to vacate the alleys between lots 151 and 152, and lots 152 and 153, 
respectively. These alleys were never, in fact, open to the public, as is shown 
by exhibit R, attached to abstract Xo. 1913, and exhibit E attached to abstract 
Xo. 1915. 

It is practically certain that the alleys will ue duly vacated inasmuch as the 
adjoining property is now owned by the village of Covington, and by the time the 
proceedings for vacation will have been complete(!, the state of Ohio will have 
become owner of the adjoining lands by virtue of the aforesaid deeds, and said 
alleys will become the property of the state. 

The delay in the proceedings for the vacation is not, in my opinion, sufficie11t 
justification for your board to hesitate about taking any contemplated action with 
regard to the location of an armory at Covington. 

Herewith find enclosed abstracts and deeds hereinbefore referred to. 
Yours very truly, 

TD!OTHY S. HoG.\S, 

AttoYili!)' Ge11cral. 
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742. 

:\IECH.-\::\ICS LlE::\ L.\\\" XOT .\VAILABLE AGAl::\ST SL\TE-STATE 
.-\R:\lORY BO:\TW-RIGHTS OF HOARD \\'HEX CO::\THACTOR DIES 
1::\SOL\'E::\T. 

CpoH the priuciple that the State may uot be sued, wheu a cnutractor dcaliug 
,,,ith the .·! rmory Board. dies iusolveut, before the completiou of the .·1 nuory cou
tracted for, with mouics owiug ·to material 111<'11 aud sub-coutractors fur -work 
douc 011 lite Armory, the latter ha;.-e 110 right to perfect lieus uuder the IIICCh:lllic's 
lien /!!'?·.'. 

IVIteu the admiuistratiou fails to make app/icatioll to probate wurt for 
authority to ((JIIIplete the coutract, illllltcdiatc uotice oi the fact should be gi1•e11 
to the surety aud demaud made to complete the coutract. Cpou failure tu comply, 
the Aru1or~· Board 111ay complete the coutract aud charye the cost thereof over 
aud abo·ue the a1uoU11t still due 011 the co1itract, to the bo11diuy compauy. 

December 4, 1912. 

Ho:-:-. BYR0:-1 L. H.wc;r:Il, Secretary Ohio State Armory Board, Columbus, Ohio. 

DE.\R Sm :-1 beg to acknowledge receipt of yonr letter oi ::\o,·emher 28th, 
as follows: 

":\lr. J L. H. !hrr, contractor for Hata\'ia armory died ::\o1·ember 
16, 1912. 

''.\t the time of his death he was nearing completion of his con
tract and the Armory Board had allowed him estimates aggregating 
$10,228.00. On final completion he would ha\'e been entitled to an 
additional smn of about $7,665.00. "\n additional sum of $105.00 is in 
dispute. 

"His bondsman is The Citizens Trust and Guaranty Company of 
Parkersburg, \Vest Virginia. A copy of the bond is herewith trans
mitted. 

"D. L. Barr. son of the decedent, has been appointed administra
tor. His attorneys are ~Iessrs. Griffi-th and ::\ichol, of Hata,·ia. 

"On Sunday, NoYember 24, 1912, the Armory Board met the ad
ministrator and Judge Griffith at Cincinnati. and the Hoard was in
formed that said decedent owed about $9,400.00 to suh-contractors 
and material men et a! for materials and work on this Hata\'ia armory. 
That decedent's estate was insolvent and that the Probate Court would 
11ot direct the administrator to complete this contract. J ndge Griffith 
further suggested that the Boa.rd direct the bondsman to complete the 
contract. 

":\1 eanwhile se\'eral of the sub-contractors han~ endea ,·ore<! to 
perfect liens. 

"Please advise as soon as yciu can what a<:tion the Hoard should 
1ww take." 

The right oJ sub-contractors, material men or laborers of a contractor making 
puhlic impronments for the State of Ohio to secure a lien upon the funds set 
apart by the State for such improvement is ad\·ersely decided in the case of 
State ex rei n. :\Jorrow, 10 X. P., n. s., 279, the third syllabus of which is as 
follows: 
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""The mechanic lien law. although general in its nature, and the 
language in code broad enough to include public impro\·emetits of the 
state, does not apply to any public improvement made by the State. _ \nd 
any ~teps taken pursuant to the mechanic lien act to establish a lien or 
claim against funds in the hands of the state set apart for any public 
impro\·emcnts ha\·e no effect in law and afford no ground for action 
either in Jaw or equity against the state."' 

And on page 285 of the opinion. Kyle, ]., says: 

"The trustees know no one in the transaction sa\·e the principal 
contractor, and umlcr the law it was the duty of them to ha\·e an e~ti

mate made to such principal contractor, and having certified such esti
mate to the auditor it was the duty of the auditor to pay the same to 
to such principal contractor, there being no prO\·ision for the determin
ation of any other person's rights to such fund by them. Hence, it is 
my opinion that the State of Ohio is not subject or bound by the pro
visions of the lien law, and no person can acquire any interest in any 
money by any steps taken under such lien law against any fund in the 
hands of the board of trustees or the Auditor of State, and that, there
fore, the relator is not entitled to a peremptory writ of mandamus, 
and the writ will he quashed and the petition dismissed at the costs 
of the plaintiff." 
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The circuit court on October 21, 1910 affirmed this decision in the iotlowing 
memorandum set forth in the note at the bottom of page 279 of the abo\·e case. 
to-wit: 

'"\\·e think that the jtidgment of the lower court should be affirmed 
for the reasons gi\·en by Judge Kyle in his opinion, and in addition 
this reason: 

•· "There is a doctrine lairl down in 38th Law Bulletin, 212, which 
is the Ia w that where a contractor absconds that ends his rights, and 
ihe owner may proceed with the completion of the work and without 
paying to the contractor or his sub-contractor anything, e\·en though 
he should complete the work at a less price than originally contractcll 
for.'., 

The additional rca.con given by the circuit court ts not germane to the sitlla
tion herein presented. 

1 am, therefore, of the opinion that no part of the fund in the hands of the 
State Armory Board for the construction of the Batavia armory can be Sllh
jected to the payment of the liens above mentioned. Inasmuch .as the estate 
of the contractor is insolvent, and as his administrator refuses to make appli
cation to the probate court for authority to complete the contract, I advise 
that you give immediate notice of this fact to the bonding company and dema!'rl 
that they complete the contract. J n e\·ent of their failure to take steps to do 
sv within reasonable time, it would he the duty of the State Armory Board to 
see to the completion of the same and charge the cost thereof 0\·er and ahovc 
the amount of money still due on the original contract to the bonding company. 

J herewith return copy of the bond sent to me with your communication. 
Very truly yours, 

TDIOTHY S. Hor;.\x, 
A ttomc_,. Ccllcral. 
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758. 

ABSTH.ACT OF TITLES-TEETERS, LAl\-IBORN AND COMPANY'S ADDI
TrO:\ TO THE INCORPORATED VILLAGE OF ALLIA:\CE, OHIO. 

December 20, 1912. 

Hox. t:nwx L B.\RGr:R, Secretary State Armory Board, Columbus. Ohio. 

DuR S1R :-I beg to acknowledge receipt of your letter of December 16th. 
enclosing for my co"nsickration and appro\·al, deed and w-callcd Ah,tract of 
Title for roads 1322, 1323, and 1324 in Teeters, Lamborn & Company's Addition to 
the incorporated village of Alliance, Ohio: also all the right, title and interest of the 
grantors in said deed. to a certain strip of land twenty (20) feet in width and one 
hundre<l and twenty ( 120) feet in length adjoining said lots, upon which land 
it is proposed to erect an armory. 

:\ careful examination of said so-called abstract discloses that it is nothing 
more. in the main, than copies of the indexes to certain deeds in the office of the 
county recorder of Stark County. It is absolutely impossible for anyone to 
intelligently pass upon the legality of this title with the meager information at 
hand. I would suggest that an abstract be made in regular form and tranStilitted 
to this office. In addition to this, I would suggest that the following doubtful 
points be cO\·ered in the abstract. 

I. Summons in the proceeding appearing at No. 14 does not appear to have 
heen sen·ed on all of the defendants, nor do those named as not haYing been sen·e<l, 
appear to haYe waived service. I presume the record will show ·these facts. 

-2. lt appears that in the proceeding abstractecl at :\o. 27, 'ummons were 
issued to Yarious counties, but the abstract fails to state from whom they were 
is~ued and whether or not sen-icc was had upon the parties. 

3. A copy of the plat of Teeters, Lamborn & Company's Addition to the 
town of Alliance, or so much thereof as will he necessary to show the location 
of the lots in question, together with a complete copy of the minutes appearing
upon the record of the plat, should he attached to the abstract. 

4. Affidavits should be procured showing that L. H. Miller, grantee in No. 
30, and Lyman H. l\filner, grantor in No. 31, are one and the same person: and 
as to the discrepancies in No. 31, between the names of the grantors as given at 
the head of the instrument and the signatures. 

5. Affidavits should be procured showing whether Hichard \\'. Teeters. 
grantee in Xo. 31 and R \\'. Teeters, grantor in :\o. 33 are one and the same 
person. 

(i_ The abstractor states that there is only one witness to the signatures ot 
the two last grantors in Xo. 28, and as two witnesses are required under the 
law,; of Ohio, it will be necessary to procure a quit claim deed from those persons . 

. \ffidavits should be procured con•ring the point as to whether the John R. 
:\[organ and :\rthur ;\lorgan, whose names appear as grantors in the deed, are the 
same per~ons who appear to have ~igned the same as John \\'. :\1 organ and 
.\rthur P. :\[organ, respectively. 

7. There is no apparent reawn why the quit claim .deed in :\o. 40 shoulcl 
haYe been gi1·en. The title had theretofore vested in :\Iargaret :\[. Hamsey hy 
Yirtue of a deed given hy the heirs of Thomas :\[organ including \Villiam H. 
:\forgan. and I do not understand why \\'illiam H. :\forgan should be included as 
a grantee in ~aid instrument. l f the interests of \Villiam H. :\forgan are not 
fully dive,ted, a quit claim deed should be obtained fr01i1 him: at least, an explana
tion ,l,m:ld be made as to why the deed was executed. 
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8. :\ certiticate of the Clerk of the l:nited States District Court at Ctc,·eland, 
as to the pendency in said court of judgments or bankruptcy proceedings against 
~largaret ~1. Ramsey. should he attached to the abstract. 

The certiticate to the amended :.~h>tract should he more compn:hen>i,·c than 
the ccrtiticate attached to the papers I ha,·e considered. 
ment of the ahstr<~ctor as to the charackr of title that 
State. 

lt should contain a state· 
would he acquin:d hy th(' 

I ha,·c al;o examined tlw deed from ~largarct ~1. Ham~ey and hushanrl to 
the State of Ohio. and while it is not ahmlutcly necessary inasmuch as hoth 
parties have joined in the grimting clame, yet 1 would prefer that the contingent 
right of dower of \\'illis ll. Hamscy he specifically released. · 

You raise the question in your letter as to what effect the words ''for armory 
purposes,"appearing in the granting clause. would ha,·e on the fcc simple title 
which the State would acquire. 

lnasmuch as the deed is fnr a valuahle consideration, and as no clause is con· 
taincd therein providing that the said land should re\·ert to the Stale of Ohio 
if sold or used for other than armory purposes, T am of the opinion that the 
State would acquire a good fcc simple, marketable title. 

T am herewith returning to you said deed and the alleged ahstract. for cor· 
rection in the particulars mentioned. 

Very truly yours, 
TnroTHY S. HoG.\X, 

A /forney General. 
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(To the Tax Commission of Ohio) 
li. 

FOREIGN CORPORATIO:\S-"DOIXG BUSIXESS" IX OHIO-STATL'
TORY REQUIRE~lENTS . 

. I foreign corporation is not ""doing busi11ess"' in Ohio withiu the meani11g of 
Section 183, Ci. C., b_\' the mere fact of procuring a lease or commencing a litiga
tioll based upo11 the questio11 of the <'alidity of certai11 of its pate11t rights. 

A co111Pa11y is 11ot ""doi11g busi11ess" within the meaning o{statutes like 183. 
General Code, unless it is engaged in the principal enterprise for wlziclr it was 
or gem i:::cd. 

Coix~IllL"S, OHIO, January 12, 1912. 

The Tax Conn11issi"n (lf Ohio, Columbus, Ohio. 

Cr:KTLOI EN :--1 beg to acknowledge receipt of your letter of December 8th, 
certifying to me, as a foreign corporation doing hminess in the State of Ohio 
without h<\\"ing complied with the laws thereof, the International ~[etal Products 
Company, a corporation organized under the laws of the State of New Jersey, 
and ha\·ing its place of business at :\liddletown, Ohio. You refer to me in con
nection with this certification a question raised by the company and its counsel 
in correO'pondence. copies of which are enclosed in your letter, as to whether, upon 
the facts therein stated, the company is "doing business'' in this state within 
the meaning of the statute applicable thereto. 

The facts thus stated are as follows: The company owns all of its property 
and keeps all·of its book,; at :\lidcllctown, Ohio. Its property consists solely of 
certain patent rights pertaining to the manufacture of a certain article of com
merce. These patent rights are at present in litigation, the company having 
brought a suit for the purpose of testing their validity and value. J n addition 
to bringing this action the company has leased a manufacturing plant for the pur
pose of carrying on the business of manufacturing the article by the use of the 
patented process in question. The company has never manufactured anything and 
the foregoi'ng arc all the corporate acti\·ities upon which it has embarked. 

Section 183 of the General Code, under which the obligation of the company 
to file the statement and pay the fee failure to file and pay which renders it 
liable. if it is liable at all, to the penalty for which you ha\·e requested me to 
bring suit, provides in part as follows: 

''Before doing business in this state, a foreign corporation organized 
for profit and owning or using a part or all of its capital or plant in 
this state shall make and file with the secretary of state, in such form as 
he may prescribe, a statement under oath of its president, secretary, 
treasurer, superintendent or managing agent in this state. Containing the 
following facts: * * *.'' 

From this language it is at once apparent that the mere ownership of property 
and the mere use of the capital stock of a foreign corporation in the State of 
Ohio otherwise than in the doi11g of business does not impose any obligations upon 
such a foreign corporation under this section. 

Analyzing the facts above described, it appears that two acts, and two only, 
might he construed as the doing of husine~s within the meaning of Section 183. 
abo\·e quoted, namely: the bringing of the action and the making of the lease. 
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l:pon the autl.oritit:s which I han: t·xamincc! in conm:ction \\ ith this qut:,tion l am 
oi the opinion that nt:ither of these acts e<•nstiiutc .. doing husiness .. within the 
State of Ohio <h tht: phrase is used in the statutes. The authorities are as fol

lows: 

.. Hailway Comt.any n. Fire .\ssociation, 55 .\rk., 1(,3 . 

.. Life Jn..;urann· Company YS. Sawyer, 44 \\"is., 3X7 . 

.. Christian ,.,_ Land and :\lortgagc Co .. !'9 .\Ia .. 19K 

.. Cook n. Bridge CompaPy, 9~ .\Ia., 409. 
"Lard Stock Company ,.,. Cattle Co., J(, L'tah. 59. 
"Utley \'S. :\lining Company, 4 Colo., 369 . 
.. :\Iande! \'S. Land and Cattle Co., 154 111., 177 . 
.. Cattle Compall) ,.,_ Commissioners, ') :\lont., 145. 
"\\'o()(l and Cement Company ,-s. Cement Co., R4 ~- Y. Sup., 3K 
.. Beard n. J>uhlishing Company. 71 :\Ia .. (10 . 

.. United Stat(•s \'S .• \mer. Bell Tel. Co .. 29 Fed .. 17 . 

.. ( .\ case arising under thC' Ohio Statutes.) .. 

:\II these cases establish the same general principle, Yiz: that a company is 
not dnill!/ busiucss within the meaning of statutes like Section 1~3. General Code. 
unless it is cnga~ed in the principal enterprise for which it was organized-in 
the case of the J nternational :\I eta! Products Company, the business of manu
facturing. 

I am. therefore, oi the orinion that this company is not doing husiness 
t:nder Section l~J. General Code, upon the facts submitted. I. therefore. await 
your ach·ice a..; to the correctness of these facts. 

Yery truly yours. 
T1~1oTHY S. lf1H;.\x . 

. I ttorucy (;eueral. 
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T.\;\.ES :\~]) T.\;\..\TIO~-S:\IITI! 00JE PER CE:\T. L\\\'-TIU~SFEf{ 
OF FU:\DS BY COU:\TY CO~I:\IJSSIO:\ERS-"DEFJCIE:\C\" BO:\OS'' 
FU~DI::\G I :\DEBTEDXESS. 

There is 110 authority for the issua11cc of dejicie11cy bo11ds by the Cmwty . 
• 111 i11debted11ess JIIIISI be ndid. 111atured and of a IIOJJ-coitlractual uature before 
it call be fu11dcd or refu11ded. 

The Collllllissioltcrs could 11111 rcilllburse a special fuud frolll ·z.•hich a tralls
f er has /Jee11 111ade out of the proceeds o.r a ge11eral lez•y for the fu11d to 1chich the 
tra11sjcr has bec11 111adc. The theor\' af the S111ith Ia"<•' as expressed i11 Sectio11 
5649-3 illlpliedly repeals Scctw11 2443, Ce11era/ Code, prm·idillff for tra11sfers of 
ltlle.l'pellded f1111ds. 

Thc Coun11issio11ers IIIII_\' 1101 therefore. after J/arch I. 1912, 111ake a l<'lllpor
ary transfer fro111 a special fu11d to the judicial ju11d a11d ha-.·e the special fuud 
1·eimbursed nul nf the uext sellli-allllltal collection for the judicial frmd. 

:\l;mh 26, 1912. 
Tax Co111111ission of Ohio, Colulllbus. Ohin. 

G~:xnna:x :-T heg- to acknowledg-e receipt. through you. of a letter addre,,ecl 
to you hy Hon. Frank L. Johnson. Prosecuting Attorney of Greene County, and 
of another letter from Hon. \\'altt-r L. Dean, Auditor of Greene County, !-llh· 
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mitting sevcral queries arising by virtue of the: effect of Section 5649-3d of the 
Smith law upon pre-existing statutes. The questions, as I gather them from the 
two letters, are as follows: 

"!. ~lay the proceeds of a special fund, a part of which will not be 
needed until after the next collection of taxes, be transferred to the 
judicial fund under Section 2443, General Code, and the special fund 
reimbursed out of the collection for the judicial fund at the next semi-
annual collection? ' 

"2. Can the county commis;:ioners and county auditor allow ancl 
pay hills after ~larch 1st from a fund that has been provided for by 
]c,·y hut exhausted? 

"3. Can the county auditor issue warrants on the county treasurer 
when <\ fund is exhausted, 

"4. How are the commis>ioncrs to provide money when needed 
where there is no money in the funds? 

"5. Can we issue deticiency bonds: if so when and how?" 

enclme herewith copies of opinions rendered by me to Hon. Edward C. 
Turner. Prosecuting Attorney of Franklin County, and to the Bureau of Inspection 
and Supervision of Public Offices, which furnish answers to some of these ques
tions. Thus, the auditor's third question is fully answered in the letter to the 
Bureau of Inspection and Supen-ision of Public Offices. The reasoning of that 
opinion is also applicable to the second question, above submitted, and furnishes 
a negati,·e answer thereto. The fifth question is al;:o sufficiently answered by the 
opinion to ;\[ r. Turner. as I have suggested therein, the circumstances under 
which bonds may be issued by a county. T may state further, however, that 
there is no authority whatever for the issuance of "deficiency bonds" in the 
broadest sense of that term: except in the case of specific improvements bonds 
may not he issued by the county commissioners, save for the funding or refund
ing of a valid existins indebtedness. The commissioners ha,·e no power, under 
any statute, to borrow money to supply a deficiency in a fund and then to proceed 
to contract indebtedness and pay the same out of the proceeds of such a bond 
t;:sue. The indebtedness must tirst have been lawfully contracted for. or must 
he a claim existing, hy Yirtue of law. against !he county, regardless of contract: 
and, in addition thereto. must he due before it can be funded or refunded. There
fore, if a fund becomes exhausted and some of the claims against this fund, 
which are likely to accrue in the future, are non-contractual in their nature, such 
as salaries of county officers and the like, such claims. after they become due, 
must be met hy the issuance of bonds under Sc:ction 5656, General Code. The 
accrual of such claims can not be anticipated under said section, nor can such 
claims be met by the issuance of warrants and their being stamped ";-.Jot paid 
for want of funds," as was the case under prior laws. The reasons for these 
conclusions will, I think, be sufficiently disclosed by the opinions above referred to. 

The fourth question asked by the auditor has, I think, already been answered. 
Count,· commissioners are utterly without power, under the Smith law, to provide 
mone,; for claims of a contractual nature when there is no monev in the funds. 
hut n~ay, under Section 5656, General Code, pro,·ide money when ;1eeded to meet 
matured claims of a non-contractual nature. 

The foregoing conclusions leave unanswered only the first !]uestion. Thi: 
question renders necessary a consideration of Section 2443, General Code, ami tht 
effect thereon. if any of Secti011 5649-3d. Said Section 2443 provides as follows: 

"The county commissioners may transfer an unexpended balance oi 



~\~~L\L REPORT OF THE ~\TTORXEY GE~ERAL. 

any fund, raised for the purpose of erecting public buildings, n·matmng
in the treasury, to any other fund, or to any other purpose for which 
money is needed by the county. J f there is a fund in such treasury 
that has been Ie,·ied and collected for a special purpose, and ~uch 

fund, or a part thereof, will not he needed for such purpose until after 
the period fixed hy law for the next payment of taxes, and any of 
the other funds of the county are exhausted, the commissioners may 
transfer such special fund, or such part thereof as is needed to such 
exhausted fund, and reimburse such special fund from the taxc:s In·ie<l 
for such other fund, as soon as they are collected." 
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By referring to my opmwn to :'If r. Turner, as well as to some pages in 
my opinion to the Bureau of Jnspection and Supervision of Public Offices, it 
will be noted that a part, at least, of this section cannot be carried into effect 
under the Smith law. Xone of the avails of taxation can be expended under that 
law unless first appropriated, and the proceeds of each levy are de,·oted, hy force 
of its provisions, to meeting the expenditures between :\larch 1st of one year 
and the same date of the following year. Therefore, the power of the commission
ers to "reimburse such s~cial fund from the taxes for such other fund, as soon 
as they are collected" is inconsistent with the plain purpose of Section 5649-3d. 
and the latter being later in point of enactment must control. Hence, it follows 
that the commissioners may not reimburse a special fund, from which a transfer 
has been made, out of the proceeds of a general le,·y for the fund to "·hich the 
transfer has been made. However, if a special levy be made for that purpose, 
i. e., the reimbursement of the fund from which the transfer was made, the 
proceeds of such a levy might, after appropriation, he lawfully expended for such 
purpose. This, howe,·er, is not what is meant by Section 2443; that fund con
templates a reimbursement, not from a special le,·y but from a general le1·y, for 
the purpose of the fund to which the transfer was made. 

J n short, the theory of the Smith law, as exemplified in Section 5649-3d, is 
absolutely inconsistent with former Section 2443, and I can reach no other con~ 
elusion than that said Section 2443 has been repealed by implication. It is. there
fore, my opinion that the commissioners arc without authority to make a 
temporary transfer from the special fund in question for the relief of the judicial 
fund, under Section 2443, General Code, after :\Jarch I, 1912. The rea;;on for 
selecting this date will appear in the two opinions, copies of which 1 enclose hne· 
with. 

Very truly yours, 
TD10THY S. llo<;.l:'\. 

A I forney General. 
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290. 

T_\XI~S _\XD L\X:\TJOX-CORPOIUTJOXS-\\"lLLIS T,\X L.\\\'-CER
TIFIC\TE OF DISSOLUTIOX-CAXCELLATIOX OF ARTICLES OF 
1::\CORPOJL\TJOX. 

The authorities lw·c•e settled that the 111erc filiug af _-Jrticles of lucorporatio11 
coufer sufficicut corporate pm.-ers tv justify the assessllleut of a tax upou the 
pri"<'ilcgc of bciug a corporation. The ref ore, whcu A rticlcs of lucorporatiou have 
beCit pn•curcd frolll the Secretary of State, a corporatiott has brnt "organi:::cd uudN 
the la·ws c•f this State'' withiu t!tc coi/tcmplatiou (If Sectiott .<:495, Getteral Code. 
Suc!t a corporatio11 is 110t eutitled to lite certificate of disso/utiou pro<•idcd for i11 
Scctiou 5521. Ccuera/ Code, 1/ltfil it !tas filed t!te report aud J•aid t!tc auutwl 
fcc as pnwided for in said scctiuus. lu case of default of said pay111eu/ aud re
port. the Tax Coll/111issiou may ce_rtify said corporatiou to t!tc Secretory of State 
'Ll'iw lltllst thc11 cauccl its ,•.Jrtic/es of lucorporatiou as p'ruc•idcd iu Scrtivu 5509, 
Gcueral Code. 

April 5, 1912. 
Ta.r Co11uuissi,m of O!tio, Columbus, Ohio. 0 

Gt:;>;TLE~t EX :-l beg to acknowledge receipt of your letter of 1Iarch 21st, 
requesting 111y opinion upon the following questions: 

''\\'here articles of incorporation ha,·e been procured from the 
Secretary of State, but no certificate of stock subscription tiled or any 
other steps takcn-

"1. Query: Js such "a corporation organized under the laws of this 
state,'' and as such required to tile reports and pay fees as proYicled in 
Section 5495 ct seq. of the General Code? 

"2. Query: Js it entitled to the certificate pro,·ided for in Section 
5521 of the General Code when it has filed no reports and paid no 
fees as required under Sections 5495 et seq.? 

"3. Query: J s it such a corporation as should he certitied to the 
Secretary of State by the Tax Commission for cancellation of its 
articles of incorporation, where it has failed to tile reports and pay 
fees as proYidcd in Section 5509, General Code?'' 

1 quote the sections referred to hy yon in your letter. 

'·Section 5495 (Section 106 of the Act of June 2, 1911. 102 0. L 
249). Between the first day of :\lay and the first day of July. 1911. 
and annually thereafter during the month of :\Jay, each corporation, 
orgaui:::cd· uudcr tlte laws of tltis state, for profit shall make a report, 
in writing. to the commission, in such form as the commission may 
prescribe." 

"Section 5521 (Section 132 of said act, 102 0. L. 254). In case of 
dissolution or reYocation of its charter, on the part of a domestic cOI·por
otion, or of the retirement from illlsine;.s in this state, on the part of a 
foreign corporation, the secretary of state, shall not permit a certificate 
of such action to be filed with him unless the commission shall certi iy 
that all reports, required to be made to it, ha\'e been filed in pur;;uancc 
of law. and that all taxes nr fees and penalties thereon due fro111 such 
corporation ha,·e been paid." 
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"Section 1309 (Section 120 oi 'aid :!ct. page 251, 102 0. L f T i 
a corporation, where\·er organized, required by the provisions oi this 
act, to file any report or returns or to pay any tax or fee, either as a 
public utility or as a corporation, organized under the laws of this state 
for profit or as a foreign corporation for profit doing business in this 
state and owning or using a part or all of its capital or plant in this stat<', 
or as a sleeping car, freight line or equipment company, fails or ncgif:cts 
to make any such report or return or to pay any such tax or icc for 
ninety days after the time prescribed in this act for making such n:port 
or return or for paying such tax or fee, the commission shall certify such 
fact to the secretary of state. The secretary of state shall thereupon 
cancel the articles of incorporation of any such corporation which is 
organized under the laws of this state, by appropriate entry upon the 
margin of the record thereof, or cancel the certificate of. authority oi 
any such foreign corporation to do business in this state by proper entry. 
Thereupon all the powers, privileges and franchises conferred upon 
such corporations, by such articles of incorporation or by such. certifi..:atc 
of authority, oball cease and determine. The secretary of state shall 
immediately notify such domestic or foreign corporation of the action 
taken by him." 
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The essential provisions of the first of these sections are found in the \\'illis 
Law of 1902, so-called; the phrase concerning which you inquire has always been 
in the law, since its original enactment. 

The other two sections above quoted are new in the act of 1911 ;mel, of cour>c, 
have not been judicially construed. I think it is apparent, however, that Section 
120, at least, applies to precisely the same corporations or organizations as Section 
5495; it is only as to corporations "required by the provisions of this act to f1l~ 

a report" that the commission may take the action therein referred to. 
For similar considerations T am of the opinion that Section 5521 is limite<! 

in its operations and effect to the class of organizations defined in Section 5495. 
l refer you to a previous opinion, ii1 which 1 held that Section 5521 die! not apply 
to domestic corporations not for profit, organized after the law of 1911 went into 
effect, and the reasoning therein in support of this conclusion. 

It follows, therefore, that the sole question of law for determination here is 
as to the meaning of the phrase "organized under the laws of the statr, for 
profit," as· used in Section 5495. 

The manner of the organization of a corporation under the laws of Ohio. 
for profit, is prescribed hy Section 8623 ct seq. General Code, some of which I 
quote. 

'"Section 8623. Except for carrying on professional husine". a 
corporation may be formed for any purpose for which natural per:;ons 
lawfully may associate themselves." 

"Section 8625. Any number of per,ons, not less than tin•, a majority 
of whom arc citizens of this state, desiring to become incorporated. 
shall subscribe and acknowledge articles of incorporation * * *" 

'"Section 8625. * * * .\rticles of incorporation shall be filccl in the 
office of the secretary of state, who shall record them, and shall al~o 
record certificates relating to that corporation, thereafter filccl in his 
office." 
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"Section 8627. Upon tiling articles of incorporation, the persons 
who subscribed them, their associates, successors, and assigns, by the 
name and style provided therein, shall be a body corporate, with succes
sion. power to sue and he sued, contract and be contracted with : also. 
unless specially limited, to acquire and hold all property, real or personal, 
neces~ary to effect the object for which it is created, and at pleasure con
ve~· it in conformity with its regulations, and the laws of this state. 
Such coq~oration also may make, use. and at will alter a common seal. 
and do all other acts needful to accomplish the purposes of its organ
ization. 

Section 8629. A copy of articles ot mcorporation so filed, and 
duly c: nitled Ly the secretary of state, shall be prima facie evi•lcitc•; of the 
existence of t]1c corporation therein named. 

"Section 8630. The per;oons named in the articles of incorpora
tion of a corporation for profit, or a majority of them, shall order 
books to be opened for subscriptions to the capital stock of the corpor
ation at such time or times and place or places as they deem expedient." 

''Section 8633. \Vhen ten per cent. of the capital stock is sub
scribed. the subscribers to the articles of incorporation, or a majority 
of them at once shall so certify in writing to the secretary of state." 

·•section 8634. The incorporators shall be liable to any person 
affected thereby, in the amount of any deficiency in the actual payment 
of ten per cent. on the stock subscribed for at the time of so certifying 
to the secretary of state." 

''Section 8635. As soon as such certificate is made, the signers 
thereto, shall give notice to the stockholders, as pr01·ided in section eighty
six hundred and thirty-one. to meet at such time and place as the notice 
de:o;ig-nates. for the purpose of choosing not less than five nor more than 
thirty directors, to continue in office untif the time fixed for the \annual 
election, and until their successors are elected and qualified. * * *'' 

''Section 8636. At the time and place appointed, directors shall he 
chosen hy ballot, by the stockholders who attend, either in person or by 
lawful proxies. * * *'' 

'·Section 8660. The corporate powers, business and property of 
corporations formed under this title shall be exercised. conducted. ancl 
controlled by the board of directors: * * *" 

It is manifest, under all these sections, that the "organization" of a corp
oration. formed under the :laws of Ohio for profit, is not complete until its 
directors ha \'e been elected; until that time there is no agency whereby the corporate 
powers may he fully exercised. So it was held in the case of State, ex reL vs. In
surance Company, 49 0. S .. 440: 

''The making and filing. for the purpose of profit, of articles of 
incorporation in the office of the secretary of state, do not make an in
corporated company; such articles are simply authority to do so. X o com-
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pany t•xi~ts within the meanin~ of the statute. until the requisite stock 
has been subscribed atHI pai<l in. and the directors chosen.''-( Syllabus. 
5th Branch.) 
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This was the holding of the Supreme Court in an action in quo warranto 
brought for the purpose of ousting a foreign insurance company from the pri\·ilegc 
of exercising corporate franchises in Ohio without authority of law. The action 
was founded specilically upon what was then St>ction 2X2. Re,·iscd Statutes, which 
prm·ided as follows: 

"\\'hen, by the laws of any other state or nation, any taxes, litH.>>. 
penalties. license fees. dcpmits of money. or of securities or other obliga
tions or prohibitions arc impo,;ed on insurance companies of this state, 
doing business in ~uch state or nation. or upon their agents then·in. 
>o long as such laws continue in force, the same obligations and pro
hibitions, of whatever kine!, "hall he imposed upon all insurance com
panies of ;;uch other >tate or nation doing business within this state. 
and upon their agent> here." 

lt was shown that the respondent company ,,·as organizeLI under laws of the 
slate of l\:ew \'ork, which said state imposed upon insurance companies of the 
state of Ohio certain obliga'tions and prohibitions which had not been imposed by 
the State of Ohio U!lOn the respondent. The court held, however, that in order 
to lay the foundation for the application of this statute to the respondent it would 
ha,·e to be shown that there was in existence in Ohio an insurance company of 
Ohio doing business in this state. One of the defenses being- that there was no 
such company in e;.;.istence at the time the attorney general. the rotator, in the 
case, 'ought lca,·e to file a reply to this defense. setting up the filing of articles 
of incorporation by persons proposing to form an Ohio insurance company. The 
court held, as c\·idenced by the syllabus already quoted, that for the purpo~;c of 
this statute no Ohio company was shown t,1 be in existence hy the proposed reply. 
The language of the opinion • on this point, per ~I in shell. J ., is found on page 446, 
as follows: 

"3. The next question t!', should leave he given to file the proposed 
reply to the third defense, \ \' e think not, for the reason that it docs 
not 'how that an Ohio company has been formed to do the four lint·s 
of insurance in which the defendant is engaged. l t will be observed that 
it does not a 1·cr that any officers or directors have been chosen, or that 
any of the stock has been subscribed, or that any organization whatever 
has been effected. 1 t is simply that 'articles of incorporation' have 'been 
made. aiHI tiled and recorded in the office of the Secretary of State. 
:\rticles of incorporation do not make an incorporated compatiy: they 
arc ~imply authority to do so.'' 

It will thus bl' sct·n that while the court laid clown some broad principles in 
this case it had before it a \'cry restricted question. 

Again, in Cincinnati \'S. Telephone Company, 15 0. Dec.· 43. the action was 
by a telephone company, under the statute which authorized a hearing by the 
probate court of a proceeding to condemn a right-of-way for its wires in a 
municipal corporation upon the refusal of council to grant the saPle. lt was ma<k 
to appear that directors of the plaintiff company had been elected by the votes of 
stockholders who had not paid the first installment of tt·n rer cf'nt. on their sub-
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scriptions as required by &tatute. The court in its opinion, per Littleford, ].. 
pointed out that under the- decisions relating to condemnation proceedings, to 
which this was likened, a plaintiff corporation ·is obliged to show a complete 
right to exercise corporate powers, citing Railway Company \'S. Sulli\·ant, 5 0. S., 
276; Atkinson YS. Railway, 15 0. S., 21; Powers \'5. Railway, 33 0. S., 429. State 
\'S. Insurance Company, supra, is also cited: and the acknowledgment is made 
that ''it is true that the syllabus of the case (State \'S. Insurance Company) must 
be interpreted in the light of the text and restricted accordingly." ln all these 
authorities it was held that the city could question the regularity of the organiza
tion of the company and that the failure of the company to show a regularly com
pleted organization precluded recourse by it to the probate court for the purpose 
of compelling the granting of a right-of-way for its wires. 

From what has been said I think it is apparent that decisions of this sort 
are not conclusive of our question. The real point is as to whether or not a 
corporation is to be regarded as organized for the purpose of taxation; uot 
whether it is completely organized w as to be an insurance company doing busi
ness in Ohio, or w as to be able to exercise the right of eminent domain. 

X ow, whatever be the effect of the issuance of a certificate of incorporation. 
to the individuals who desire to incorporate a corporation not for profit, it is 
clear that such certificate does con fer corporate powers upon them : they ha \'e 
the right to be a corporation, although certain steps may yet remain to be taken 
before their corporation may act in all respects as such. T feel that I need go 
no further than the provisions of Section 8627 in support of such a statement: 
however, a very profitable discussion of the effect of the filing of articles is to be 
found in Ashtabula & Xew Lisbon R. R. •Company vs. Smith, 15 0. S., page 328, 
and particularly in the opinion therein, per White, J. lt is said thereih on page 
334, that: 

''Under the restrictions imposed, these general powers fall into 
two classes; such as may be exercised before, and, such as can not be 
until after, the election of directors. Among the former is the right to 
receive subscriptions to the capital stock, and, when ten per centum of the 
amount shall be subscribed, to elect directors·: and, among the latter, the 
location and construction of the proposed road'' 

It is thus clearly pointed out that the right to elect directors is itself a 
corporate power, and the object of a special priYilege granted by the state. 

Xow, the class of privileges to which Judge \Vhite refers as those which may 
be exercised before the election of directors constitute corporate powers and 
special privileges. which may be made the subject of excise taxation: of this there 
can be no doubt. As much was definitely decided in the case of :\shley YS. ]{yan, 
49 0. S., 504; the syllabus in this case is as follows: 

"Section 148a, Revised Statutes, as amended February 12, 1889, 
(86 0. L. 33), requiring the payment of a fee to the secretary of state 
for the filing of articles of agreement of incorporation, and, also, of con
solidation, proportioned to the authorized capital stock of the company, 
is a valid law; and applies to articles of agreement of consolidation be
tween an Ohio company and a company or companies of another state, 
as well as to articles of consolidation between Ohio companies only." 

Section 148a, He\·ised Statutes, is described in the foregoing syllabus only 
insofar as it related to the filing of articles of agreement of consolidation. It 
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ought to he pointed cut, howe\·er, that the same section was that which provided 
the fee which the secretary of state should exact for filing articles of incorporation 
of dumestic companil·s for profit. \\"ith this point in mind the reasoning of the 
opinion. per :\linshall, }.,'becomes of especial interest; l quote liberally from that 
opinion: 

'·The plaintiffs base their right to relid upon the imalidity of 
the law under which the money paid hy them, was exacted hy the secre
tary of state •) <• * 

.. The first objection to the statute is, that it imposes a tax, not au-
thorized by the constitution of the state : * >:• >:• 

.. 1. In support of the first objection the second and fifth sections 
oi the twelfth article of the constitution are cited. \\·e think it well 
;cttled that the second =ection simply relates to the taxation of property; 
and unless it can he shown that the sum exacted of the plaintiffs is such 
a tax. it has no application to the case. * •) '' 

* '-' '' Whether the sum required hy this statute for llling articles 
of incorporation be termed a fee, a tax or an assessment, is, we think, 
immaterial,. for it is clear that it is not a tax on property. The filing 
and record of such articles is simply an authority or license to the per
sons tiling them to form a corporation, and the smn paid therefor is the 
con,ideratiou demanded and paid the state for the grant of the right 
to he a corporation. \\"e fail to perceive anything in the principles of 
government or sound policy, that should forhid the state from making 
an C'xaction. e1·en for the purposes of general revenue. The franchise 
is valuable to the corporators, or. it is fair to assume, it would uot he 
sot:ght; and that the burdens of go1·ernment arc greatly increased by 
the formation of coq)orations, is daily seen in the business of the courts 
all(] the police establishment of the slate. lt is further claimed that the 
exaction made hy the statute violates that principle of eituality that should 
underlie all taxation. That this priuciple should not be disregarded is 
clear; l:ut periect equality is not attainable in any system of taxation. 
This. howe1·er, is equal in the sense that it applies to the formation of 
all incorporate<! companies. and is imposed according to the amount of 
the capital of each: and in this respect it is neither unequal nor unusual. 
Cooley Const. Lim. 608. The fact that it does not apply to comvanies al
ready formed. does not ma!'e it unequal. l f that were so then a change 
in any fee will. or rate of charges, would be open to the same ohjection. 
The law operatl's upon the future, and its equality must be determined 
hy the future and· not the past." 

I I ere, then. the f1ling fee. which the secretary of state is authorized to cha~ge 
for the issuance of a certilicatt· of incorporation to the incorporators of the com
pany, is called a tax on the privilege of heing a corporation. 

\\"hen the so-called \\.illis law \\aS enacted in the year 1902. the rate of the 
annual fee, prescribed hy its pnl\·isions, was the same as that of the initial fee 
under Section 14tlla. althot1gh the two fees were not based upon the same amount, 
the nne being ha~ed upon the suhscrihed, issued or outstanding capital stock, and the 
other ttpon the authorized capital stock. \Vhether for this reason: or from other con
siderations. the Supreme Court, in passing upon the constitutionality of the \Villis 
law in the case of Southern Gum Company ,.s. Laylin, (ll) 0. S .. SiR, seemed to 
regard the \\.illis law as simply an extension of the principles of taxation emhodiecl 
in St·ction 148a, as pointecl out hy the court in its previous decision, in .\shley ,·s. 
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Ryan. Thus, the following language appears in the third, fourth and fifth branches 
of the syllabus: 

''.1. * * * a tax on prh·ileges and franchises can not exceed the 
reasonable value of the pri,·ilege or franchise originally conferred, or 
its continued annual value hereafter. The determination of such values 
rests largely in the general assembly, but finally in the courts. 

''4. An excise tax may also be imposed upon corporations to compen
sate the state for the additional burden caused by the aggregation of 
capital in an artificial body, and the exemption, in part at least, of the 
individuals composing such body from liability for its debts. 

''5. A franchise tax may be imposed by the general assembly 
upon corporations, both domestic anJ foreign, doing business in this 
state." 

These propositions of the syllabus find support tn the opinion of Durket, J.. 
on page 594 et seq., as follows: 

''* * * upon the power to tax privileges and franchises there 
is no express limitation in the constitution, but certain limitations upon 
that power must be implied from other provisions of the constitution, 
so as to make the whole instrument harmonious and consistent through
out. The constitution was established to 'promote our common welfare.' 
Preamble to the constitution. Government is instituted for the equal pro
tection and benefit of the people. Section two of the bill of rights. 
Private property shall ever be held inviolate, but subservient to the 
public welfare. Section nineteen of the bill of rights. These provisions 
of the constitutioti are implied limitations upon the power of taxation 
of privileges and franchises, and limit such taxation to the reasonable 
value of the privilege or franchise conferred originally, or to its con
tinued value from year to year. Ashley ,·s. Ryan, 49 0. S., 504; State 
ex rei. vs. Ferris, 53 0. S .. 314, and Hagerty ,-s. State. 55 0. S .. 613, are 
examples of taxing the privilege or franchise conferred: while Telegraph 
Co. vs. Mayer, 28 0. S .. 521, and Express Co., vs. State, 55 0. S., 59, are 
examples of taxing the continued value of the existing privilege or fran
chise from year to year. 

* * * * * * * * * 
"A domestic corporation is given life and continued existence by 

the state, and this life and existence with their accompanying powers 
constitute the franchise, and this franchise being valuable and given 
by the state, the state may impose a franchise tax thereon to the amount 
of the valt1e thus conferred and continued, the same as in taxation by 
assessment, the public first bestows a special benefit upon the property, 
and then takes back by way of assessment a part or all it has thus con
ferred. Walsh vs. Barron, 61 0. S. 15. A foreign corporation can do 
business in this state only upon such terms and conditions as the state 
may impose, and therefore a franchise tax may be imposed upon a 
foreign corporation for the privilege of doing business in this state. 
It therefore follows that a franchise tax may be imposed on both do
mestic and foreign corporations alike. 

"An excise tax may also be imposed on corporations to com
pensate• the state for the additional burden sustained by the state 
and the people, by reason of property being held by artificial bodies, the 
persons crmpri;:ing such bodies being exempt from liability to a great 
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extent for the debts thereof. This ground of excise taxation was recog
nized in .\dlcr vs. \\'hitbeck. 44 0. S., 539, and was there applied to 
the liquor traffic, because that business was there shown to impose ad
ditional burdens upon the state. So the aggregation of capital by cor
porations imposes additional burdens, and requires rcgi!lations not ap
plicable to indh·iduals." 
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\\'hether by accident or otherwise, it is to be seen that the Supreme Court, 
both in the syllabus and in the opinion of Burket, ]., in Southern Gum Co. vs. 
Laylin, has referred to the annual fee under the Willis law as the ··reasonable an
nual value" of the "privilege originally conferred." In speaking of the "privilege 
originally conferred,'' and of its value, the court clearly had in mind, not the 
pridlcge of doing business as a corporation, but the privilege of being a cor
poration-the prh·ilege taxed under Section 148a, Revised Statutes, as construed in 

• .-\shley vs. Ryan, supra. 
It occurs to me, howe1·er, that there is considerable warrant for the po

sition taken by the Supreme Court in Southern Gum Company vs. Laylin, whether 
that position was thoroughly considered or not. The fee under the \Villis law 
has always been measured, and still is, under the act of 1911, measured by the 
··subscribed or issued and outstanding capital stock." It does not seem likely 
that the general assembly would have used this peculiar language had it not con
templated the contingency that a corporation might have subscriptions to its capital 
stock without being in a position to issue any capital stock. 

Upon the consideration which I have gi1·en to the subject, then, I am of the 
opinion that the word ''organize," as used in the original \Villis law and carried 
into the tax commission law of 1911, is descriptive and not definitive; that no in
tention can be imputed to the general assembly to apply the provisions of the \Villis 
law to such corporations only as are completely and legally "organized"; that 
such internal evidence of intention as is afforded by the remaining provisions of the 
statute points to the conclusion that it applies to all corporations for which cer
tilicates of incorporation have been issued; and that, as construed in Southern Gum 
Company vs. Laylin, the annual fee or tax is based upon the reasonable annual 
value of the pri1·ilege originally conferred by the issuance of the certificate of in
corporation and not upon the doing of a corporate business. 

I might add, here. to state more clearly the reasons upon which my opinion 
is based, that the tax is laid upon stock, irrespective of the amount of busine% 
done; this sen·es but to emphasize the proposition that it is based upon the privilege 
of being a corporation and not upon the manner in which that privilege is used 
or upon its use at all. I might also state that a conclusion opposite to that which 
I have reached would place upon the state the burden of ascertaining whether a cor
poration had heen legally organized or not, and would afford to a corporation the 
possible defense (although I question whether estoppel would not prevent its 
successful interposition) that it would not be liable for franchise tax because it 
had not been properly organized. 

~ome certificate filed in the office of the secretary of state must be regarded 
as conclusi1·e of the "organization'' of a corporation within the meaning of the 
\\'illis law. :\s your letter suggests, it must he either the certificate of incorpora
tion or the certiticate of subscription to the capital stock. It must be the former, 
because that confers the privilege, which is considered a !)roper subject for taxa
tion under the statute passed upon in Ashley vs. Ryan: because the privilege con
ferred by the articles of incorporation is itself the essential pri1·ilege, that con
ferred by j:he certificate of subscriptions heing the incidental power: and because. 
finally, in Section 124 of the act of 1911, which is merely a re1·ision of the provision 
which has bet·n in the law since its original enactment. it is pr01·ided that failure 
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to pay the annual fee shall subject a corporation to an action in quo warranto for 
the annulment of it~ franchise-the ouster of its corporate existence and not merely 
its right to carry on the business-and by Section 120, already quoted, it is provided 
that the secretary of state, under the direction of the tax commission, may, for 
failure to pay the tax, cancel, not the certificate of subscription, but the articles of 
incorporation. 

The questions which you submit are perhaps somewhat doubtful. I ha\·e, 
howc\'er, in accordance with the foregoing reasoning, come to the following con
clusions: 

\Vhen articles or incorporation ha,·e been procured from the secretary of 
state there is in existence a corporation· ''organized under the laws of this state'' 
within the meaning of Section 5495 et seq., General Code; such corporation is not 
entitled to the certificate provided for in Section 5521, General Code, when it has 
filed no report and paid no annual fee as required by said sections; in case of de
fault In making report or paying fee, on the part of such a corporation, the tax' 
commission may certify the corporation to the secretary of state, who must then 
cancel its articles of incorporation as pro\'ided in Section 5509, General Code. 

Very truly yours, 
TD!OTH\' s. HOGAN, 

A ftorucy General. 

297. 

TAXES Al\D TAX:\TIO:\-CORPOI<.-\TJO:\S-\\'ILLIS T.\X LA\\'S-COL
LECTIO:\' OF PE:\ALTlES FOR DELI:\QUE:\CY OF l{EPORTS .-\XD 
FEES-DUTIES OF STATE _·\UDJTOH, TRE:\SUHER L\X Cmi:.\IIS
SlO:\ AND :\TTOR:\'EY GE:\'ERAL 

The infe11tion of the Act of 1910 seems to be that penalties against corporations 
shall uot be collccled by the Treasurer, but that the same shall be collected by the 
Tax Commissiou or the Attorney Gcucral. 

The Auditor of State in certifying fees to t!ze Treasurer o,i State for collection 
is not to add penalties for failure to file reports to the a111011nt of a fee due from 
a foreign or domestic corporation U11der the act of 1910, -,,·!tell such fee has for the 
first time been certified to him by the Tax Commissio11. 

TVith rcspect'to foreign and domestic corporatio11s, dclillq11e11t for reports allll 
payme11t fees 1111der the Willis Ta:r Law for years f>rcccdillg the year 1910, it is 
the duty of the Tax Commissio11 i11 the exercise of the powers formerly coll
fcrred uj:ou the Secretary of State, to 7thich it succeeds, to collect such pcualties 
or to certify the deli11que11cy of the comPa11ics to the Attomey Ge11eral for action 
thereo11 u11der pro-,·isioll of Sectiou 5535, Geu.:ral Code. It is uot the duty of the 
Auditor to add auy pe11alty to sums certified to him i11 this relatio11, for certifica
tion for collection to the Treasurer of Stale. This method may be followed, how
ever, if all officers arc willing. 

Prior to the year 1911, it was 110t the duty of any officer of slate except the 
Attoruey Ge11eral. to collect allj' peualties for failure of a public utility to file a 
stateme11t due 1111der the "Cole'' law. The abot·e pri11cip/es also apply to the dut:; 
of the Auditor in this couucctiou. 

Actiou 'of the Commissiou, uuder Section 72, Geueral Code, ho<vever, IIWj' 

effect a modificatiou of the abo<·e ntles. 

CoLL:~rnes,-OHJO, Xo\'cmber 28, 1911. 

The Tax Commissio11 of Ohio, Columbus, Ohio. 

GE:\'TLOIEX :-ln your letter of October 9th, receipt whereof is acknowledged. 
j·ou request my opinion upon the following questions: 
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··(I) Section 94 of the .\ct of ~lay 10, 1910, (101 0. L., 399) 
prO\·ides that 'if a corporation, other than public utility, required to 
file a report and pay the fee prescribed in the act, fails or neglects to 
make such report as required, it shall be subject to a penalty of fifteen 
per cent of the amount of the fee required to be paid by it.' Section 
95 provides that such penalty may be recovered by an action in the 
name of the state. 

"The commission has certilied to the auditor of state a number of 
companies which failed to file reports within the time prescribed in said 
.c\ct. The commission in its order found that each of said corporations 
was delinquent for report and liable for the penalties provided by law 
for failure to tile the same, :md ordered that the auditor of state be so 
ach·iscd. 

"Query. J s it the duty of the auditor of state to add a penalti of 
fifteen per cent. to the amount of the fee required to be paid 1)y each 
~uch delinquent corporations, before certifying the same to the treasurer 
of state for collection? 

"(2) .\ numbtr of foreign and domestic corporations, delinquent 
for reports and payment of fees under Sections 5522-5542 of the Gen
eral Code. commonly known as the '\Villis Law,' for years preceding 
the year 1910, were at the same time certified to the auditor of state 
with like advice. 

"Section 5534 provided that if a corporation required to file report 
fails or neglects to make such report within the period prescribed, it 
shall be subject to a penalty of fifty per cent. of the amount of the fcc 
required to be paid by it, with an additional penalty of ten dollars per 
day for each day's omi~sion after the time limited for filing such report. 

"Section 5535 provided for collection of such fees by an action insti
tuted by the attorney general. 

"Query. Is it the duty of the auditor of state to add a penalty of 
fifty per cent. or any other amount, before certifying the same to the 
treasurer of state for collection? 

"(3)The commission at the same time certified to the auditor of 
state a number of public utility companies delinquent for the year 1910, 
and one company delinquent for the years 1908 and 1909, each of which 
companies was found to be delinquent for report and subject to the 
penalties proYided by law for failure to f1lc the same, and the auditor 
of state ach·ised accordingly. 

"Section 110 of the .\ct of ~lay 10, 1910, proYides certain penalties 
for failure to make report within the time prescribed in the Act, it being 
made a misdemeanor for any officer, agent or employe of any public 
utility company to fail or refuse to fill out and return blanks as required 
by the .t\ct or to answer que~tions, etc., and making the company, if 
such agent or employe acted in obedience to the direction, instruction 
or request of such utility, or any general officer thereof, subject to a 
penalty of not less than fiye hundred dollars nor more than one thousand 
dollars. 

"Section 5508 oi the General Code (repealed by the .\ct of ~lay 10, 
1910) proYided for a penalty of fi,·e hundred dollars on each public 
utility failing to make report. 

"Query. \\'hat is the duty of the auditor oi ;.tate \\'ith reference 
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to adding any penalty to the amount of the tax before certifying the 
:,a me to the treasurer of state for collection?" 

Answering your first question I beg to state that I have careiully examined 
the Act of :\fay 10, 1910, referred to by you and fail to find therein any prO\·ision 
whatever as to the manner of collecting the penalties provided for by Section 
94 thereof, save and excepting the prO\·ision of Section 95 to the effect that the 
penalty may be reco\·ered by an action in the name of the state, which in turn, by 
the provisions of Section 96, is to be instituted by the Attorney General on 
the request of the Commission. The sole duty of the Auditor of State, with 
respect to the collection of annual fees from corporations, is defined by Section;; 
84, 87, 90, 91 and 92 of the Act of :\fay 10, 1910, 101 0. L., 422~4 as follows: 

Section 84 .. 

''Upon the liling of the report provided in sections 82 and 83 of 
this act, the commission '' '' '' shall report to the auditor of state, who 
shall charge and certify for collection * * * a fee of three~twentieths oi 
one per cent. upon its subscribed or issued and out~standing capital 

stock '' * * ." 

Section 87. 

"Upon the J·iling of the report prO\·ided for in the last two preceding 
sections the commission •:• * •:• shall determine the proportion of the 
authorized capital stock of the company represented by its property and 
business in this state, a * * * •:• and shall report the same to the auditor of 
state who shall charge and certify to the treasurer of state * "' * * 
for collection * •:• •:• * one-tenth of one per cent. for the year 1910 and 
three-twentieth of one per cent. for each year thereafter upon the pro
portion of the authorized capital stock of the corporation represented by 
property owned and used and business transacted in this state." 

Section 90. 

·•·upon the filing of such report as pro\·ided for in the last two 
preceding sections. the commission shall report to the auditor of state 
* * * who shall charge and certify to the treasurer of state '' •:• * for 
collection * * * a fee of ten dollars from each corporation organized 
as a mutual insurance corporation. etc." 

Section 91. 

"Upon the liling of the report provided ior in sections eighty
eight and eighty-nine of this act the commission shall report to the 
auditor of state * * * who shall charge and certify to the treasurer of 
state * * * for collection * '' '' one dollar from each corporation * * * 
not organized for profit." 

Section 92. 

''Upon the filing of the report and the payment of the icc pro
Yided for in sections eighty-two to one hundred inclusive oi this act to 
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the treasurer of state, the auditor of 'tate shall make out and <leli\'er 
to the corporations so paying, a certificate of the compliance hy such 
corporation with said sections of this act, and the payment of the 
annual fee therein pro\·ided for. The auditor of state shall make a 
report monthly to the commission of the annual fees collected." 

Full machinery is thus provided for the certification to the treasurer of 
state for collection of the principles of the fees payable under those prm·ision~ 
of the Act of 1910, which is familiarly known as the ''\\'illis Law." :\o provision 
whatever is made for the preparation of duplicates or certificates for the treasurer',; 
guidance in collecting the penalties in case of delinquency. On the contrary 
the intention of the act of 1910 seems to be that the treasurer shall not collect 
penalties, but that the same shall be collected by the Tax Commission of the 
Attorney General. 

Section 102 of the act of June 2, 1911, 102 0. L 248 contains quite a different 
prods ion in this respect. It is as follows: 

"* * * if any corporation fails or refuses to pay 011 or before tlze 
dates fixed i11 tlzis act, the fee charged against it, the treasurer of state 
shall certify the list of such * * '' corporations so delinquent to the 
auditor of state who shall add to the tax or fee due a penalty of 
tifteen per cent. thereon. The auditor of state shall thereupon forthwith 
prepare proper duplicates and reports of such taxes and fees and penalties 
thereon and certify thtm to the treasurer for collection. Thirty days 
after he receives such duplicates or delinquent taxes and fe<.s and 
penalties thereon from the auditor of state, the treasurer of state shall 
certify to the commission a list of such public utilities and corporations 
as have failed to pay such taxes and penalties thereon." 

Section 103 then proddes that the fees and penalties may be recovered by 
action in the name of the state, etc., in language quite similar to that of Sections 
95 and 96 of the act of 1910 above que>ted and referred to. 

However, these provisions of the act of 1911, in my opinion, do not apply to 
delinquencies under the act of 1910, but only to corporations delinquent under the 
act of 1911 unless perhaps the action of the commission was under Section 72 of 
the act of 1911. This section is quite lengthy, but authorizes in general the cor-
rection by the commission of the returns and reports made in former years, and 
the certification by the commission for collection "as required in tlz is act" of the 
fees or taxes upon the facts ascertained by it. 

In no event, however, in my opinion, is the audito( of state authorized or 
required to add to the amount of the fee due from a foreign or domestic corpora
tion under the provisions of the act of 1910 for the first time certified to him by 
the commission for collection any sum whatc,·er by way of penalties for failure to 
file reports, before certifying the principal fees themselves to the treasurer of 
state for collection. 

The reasons above given support a similar answer to your second question, 
although the statutes are not precisely the same. Indeed, there are differences in 
the related statutes which are fundamental. Thus Sections 5524, 5527, 5530 and 5531, 
General Code, authorized and required by the Secretary of State to collect what were 
popularly known as "\Villis Law" fees from corporations, while another section 
required him to pay the amounts so collected into the state treasury. These sections 
were simply repealed by the act of :\fay 10, 1910, not, however, with any intention 
of waiving the rights of the state as to reports and fees due hut not furnished 
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thereunder as is apparent from Section 123 of the act of 1910, which expressly 
proYidcs, "this act shall not in any manner affect existing causes of action or pend
ing action. proceedings or prosecutions." 

llowe,·er, Section 115 of the act made it clear that the Legislature did not 
intent! that the Secretary of State should continue to exercise his powers as to the 
unpaid fees and the reports not yet furnished at the time of the passage of that 
act. It pro1·ides that, 

''* * ·~ any power or duty which has heretofore been conferred upon any 
state ~' ·* * officer * * * which power and duty is hereby conferred upon 
the commission, is hereby imposed and conferred upon the commission 
created by this act." 

E1·idently then the Tax Commission was, under the act of 1910, to exercise all 
the powers ami duties of the Secretary of State with respect to the collection of 
franchise taxes from domestic and foreign corporations. 

The abo1·e quoted language of Section 115 is repeated m the act of 1911. 
Sec Section 35 thereof, 102 0. L. 229. 

Under these sections then it is my optmon that the Auditor of State is not 
required to make up any duplicates whatever for the collection of fees uuder the 
original \\'illis Law, but that if the Commission so desires it may, upon the !iling 
of a report by a corporation which failed to file a report for the years preceding 
the year 1910 collect the fee and pay it into the state treasury upon the warrant of 
the auditor. Here again, however, the same exception must be made as· to the 
action of the commission under Section 72 of the act of '1911. 

It is, therefore, my opinion as to your second question that in general it is not, 
the duty of the Auditor of State to add any penalty to the principal sums certirled 
to him as due from corporations which failed to make reports under t!le \1\iillis 
Law for the years prior to 1910, nor is it his duty to certify the fees due from such 
corporations to the Treasurer of State for collection at all. Convenience. however, 
"·ould seem to dictate that the collection be made by the Treasurer of State, and 
if the officers concerned are willing I suggest that this method be followed. 

In connection with your second question I beg to advise that it is my opinbn 
it is the duty of the commission to collect the penalty or certify the de\iquency of 
the companies to the Attorney General for his action thereon as provided in Section 
5535, General Code. 

::\ e1·ertheless, as above suggested, if other officers of the state are willing to 
collect these penalties I am sure I would be glad to be relieved of the bunkn of 
collecting them, although the law seems to require' that I do so. 

For the reasons above stated I am clearly of the opinion with respect to your 
third question that prior to the year 1911 it was not the duty of any officer of the 
state sa1·e the Attorney General to collect any penalties for failure of a public utility 
to file a statement due from it under what was popularly known as the "Cole ;_.aw." 
\\'ith the same qualification respecting the action of the commission under Section 
72, I beg to ach·ise that in my opinion the Auditor of State is not authorized to 
adrl any penalty to the amount computed by him as being the excise tax of such 
public utilit}· for any year or years preceding the year 1911 because of a failure of the 
utility to file ~tateme11ts in such year or years. 

Yours very truly, 
TDroTHY S. Hoc.\x, 

A ttor11c_\' Ge11cral. 
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L\XES .\XD T.\X.\TIOX-RE.\L EST.\TE COX\'ERTED IXTO XOX
T.\X.\BLE BOXDS XEED XOT BE LISTED-~10XEYS. CREDITS 
OR OTHER ''EFFECTS" IXCLCDE OXLY PERSOX.-\L PROPERTY. 

The -;,•ords ''other effects'' i11 item 16 of Sectio11 5376, General Code, pro
-;:idillg for the listi11y of the ac•eraye molltlzly 'i.'aiue of molle)'S, credits, or other ef
fects, <dziclz hm:e bee11 collc'erted i11to IIOII-toxable securities, comprchc11ds pcrsoual 
property olllJ'. Real C'state com.'crted directly i11to said bauds 11ccd 11ot, therefore, 
be listed. 

The Tax Collllllission of Ohio, Colznnbus, Ohio. 

Gr.xTLDIEX :-1 beg to acknowledge receipt of your letter of :-.lay 7, n·quc:it
ing my opinion as to the following question: 

"Item 16 of Section 5376, G. C. requires the statement of a per
son required to list property to truly and distinctly set forth 'the monthly 
average amount or value, for the time he held or controlled them, with
in the preceding year, of all moneys, credits, or other effects, within that 
time invested in, or converted into bonds or other securities of the United 
States or of this state, not taxed, to the extent he may hold or control 
such bonds or securities on said day preceding the second :\londay of 
;\pril." 

"Query: Does this provision co\·cr real estate con\·crted int0 
such bonds?" 

I find no decision construing Section 5376 with reference to the question 
which your raise. The matter is one for the application of the ordinary rules of 
statutory constrm:tion. The ultimate inquiry is, of course, as to the meaning ol 
the word ''t.ffects" as here used. The following definitions are gi\·en to this term 

"Goods: mo\·ables; personal estate. Tn law: 
(a) property; whatever can be turned into money. 
(b) personal property." (Century Dictionary). 

''Goods: mO\·ables; personal estate t: * =~ sotnctinlt'S u::;ed to 
(\\'chster's International embrace real as well as personal property." 

Dictionary). 

If these lexicons arc correct, then the term umler discussion is capable of two 
meanings-one limited in its significance to movable things, the other broad enough 
to include all things capable of ownership. These defmitions hoth relate primarily 
to the meaning of the word as used without qualification and in the absence of 
a context which in any way modifies it. There seems to he some conflict of 
authority as to the true meaning of the word "effects" when so used in the cases 
cited in "\Vords and Phrases Judicially Defined,'' volume 3, pages 2330 et seq. On 
the whole, howe\·er, the weight of authority seems to be the effect that the primary 
meaning of the words is their restricted one, the border meaning heing gi\·en to 
them only under stress of some circumstances showing an intent to tise the 
word in such a sense; thus the cases in which the term is held to include real 
property, are tho~e in which a testator has defined "all his effects," ,;m:h a device 



544 'l'.\X COZ.DliSSION OF OHlO 

being held sufficient to pass real property. ~lost of the cases ansmg under the 
statutes hold the primary meaning of the word to be the restricted one. 

1 do not enter into a discussion of all the cases, howe\·er, because, con
ceding that the word has two meanings, it is not used in Section 5376 by itself, 
nor without the assistance of a context, which, upon the application of well under
stood principles of statutory construction, discloses the sense in which the word 
was intended to he used. The whole phrase under consideration is "all moneys, 
credits or other effects." Here we haYe a word capable of a restricted meaning 
and a general one following an enumeration of particular things of the re
stricted class. A more perfect instance of the application of the rule of ejusdem 
gcncris could scarcely be afforded. The rule applied to the phrase would result 
in a prO\·i:.:ion of it as a whole,-"all moneys, credits, or other effects of the same 
kind.'' The broadest meaning which it would be possible to give to the word 
''effects" under this rule would he that which would include all personal estate as 
distinguished from real estate I am disposed to give the statutes a liberal con
struction, and for that reason would extend the meaning of the word to all per
sonal property, although a thorough-going application of the rule of construction 
would result in the meaning of the term being still further limited so as to ex
clude specific tangible personal property. 

For the reasons above suggested I am of the opinion that the provisions of 
Section 5376 of the General Code, as to the statement to be made in item 16 of the 
tax list do not cover real estate com·erted into non-taxable bonds, and that the 
taxpayer need not return the monthly average value of the funds coverted into such 
non-taxable bonds for the time that the same were invested in real estate. 

Authorities which might be cited are: 
Ennis vs. Smith, 55 U. S., 400. 
~lcKleroy vs. Cantey, 95 Ala., 295. 
Bank YS. Electric Light Compony, 97 Ala .. 465. 
Rawlins vs. Jennings, 13 Bes .. 38. 
De Cordova YS. Kanowle,;, 37 Tex., 19. 

I am aware of no equitable reason that, carefully considered, would impel 
a conclusion different from that which I ha\·e stated; nor does the constitutional 
limitation to the effect that laws taxing real and personal property shall be by uni
form rule affect the opinion which I haYe expressed. 

Very truly yours, 
TnroTHY S. HoGA:N, 

Attorney General. 
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442. 

TAXES A:\D TAXATIO:\-CORPORATIOXS-~JAY BE REQUIRED BY 
AUDITOR TO FILL OUT TXQL'ISlTORL\L BLAXKS L'POX A~IOL':\T 
OF :\IOXE\"S, CREDITS A:\D V.\LL'ES. 

The coz111ty auditor may require c1 corporation to fill out blanks containing 
questi01zs relatiuy to real estate, credits, moue:>'s aud ·ualues oz;.med. 

The poz,•er fol/o,,•s from tlze auditors po<,'f!r in tlze correctio11 of 1·cturus, to 
compel atte11da11ce and to ,·equire a11swers ·I; all questio11s 1111der penalty of the 
contempt procedure of the probate court. 

Tlze Houorablc Tax Commissiou of 0/zio, Columbus, Olzio. 

GEXTLDIEX :-You have requested my optmon upon an inquiry submitted by 
Hon. Daniel J. }{yan, General Counsel for the Ohio -:\Ianufacturers' Association, 
which is as follows : . 

'"What authority of law is there for the inclusion in the blanks 
for the returns of incorporated companies of questions 7, 8, 14, 19, 20, 
21 and 22?:' 
-:\Ir. Ryan states in his letter that there is objection on the part of many 

manufacturers doing business under corporate organization to some or all of these 
questions as m_mecessarily inquisitorial. 

The questions are as follows: 

''7. The market value of its shares of capital stock is-
•·s. The actual value (if there i~ no market value) of its shares of 

capital stock is-
''14. The amount of fire insurance carried 'C?n build~~tg.s in Frankliit 

county is- ,,, 
"15. The amount of fire insurance carried on other property in 

Franklin county is- . ., , 
"19. The amount of accounts payable and bills payable in Franklin 

county on the day preceding the second ::\londay of April, 1912, was
"20. The amount of the last inventory of real and personal property 

in Franklin county was: 
"21. The amount of the last inventory of real and personal property 

in Ohio. and outside of Franklin county was- . 
"22. The amount of the last il1\·entory of real and personal property 

outside of Ohio was-" 

Section 5406 of the General Code requires the county auditor to furnish· 
blanks for the making of returns by incorporated companies. 

The form of such blanks is not prescribed by statute, and I am of the opinion 
that the outline set forth in Section 5376 of the General Code of items which shall 
he set forth in the personal property return of a natural person is not applicable 
to the return of a corporation. 

lt is, therefore, incumbent upon the county auditor to furnish to each corpora
tion a blank which shall enable the corporation to list its personal property sub
ject to taxation. That is, as defined _by Section 5404 of the General Code, "all the 
personal property thereof, and all real estate necessary to the daily operations of 
the company, monies and credits of such company or corporation within the state, 
at the true value in money." 

The section last abo,·e cite<!. tog-ether with Section 5405, as amended at 102 

IS A. G. 
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0. L 61, discloses that the purpose of this legislation is to secure from each corpor
ation a full and complete return of everything it owns in Ohio, as well intangible 
things of value as tangible property. 

Theoretically, the aggregate value of the shares of capital stock of the corpora
tion equals the value of all of its property and interests. This principle is uni
versally recognized. At the yery least, such aggregate ya\ue of shares of stock 
is a fact of importance. in connection with other facts, in determining what the 
oroperty and interests of a corporation are worth in money. 

Thus. questions 7 and 8, above quoted, are seen to have a direct and substantial 
Yalue and use in aiding the taxing authorities in the discharge of their duties. 

It scarcely seems necessary to comment on questions 14 and 15. Surely the 
amount of insurance carried upon buildings and personal property affords some
thing of an index as to the value of such buildings and property. 

Question 19 is of importance because corporations are required to return for 
taxation all their credits in Ohio. The term "credits" is defined in Section 5327, 
Getieral Code, to be "the excess of the sum of all legal claims and demands * '' * 
due to the person liable to pay taxes thereon * * * when added together * * * over 
and ahovc the st;m of legal bona fide debts owing by such person." Question 19 
simply informs the taxing authorities as to what deductions may lawfully be made 
from the sum of the amounts shown in ans\ver to questions 17 and 18, which arc 
not quoted. 

There is surely no question as to the aptness of this question. 
Questions 20 to 22, inclusive, relate to the amount of inventories of real :n~•l 

personal property in the county, outside of the county in the state, and outside of 
the state rcspecti\·ely. The answers to these questions arc of value to the taxh:g 
a-uthorities because they show the distribution of the property and, in connection 
with the answers to questions 7 and 8, indicate the proportion of the intangible 
intt'rcsts of the corporation represented by tangible property in the county, and the 
apportionment therein in accordance with the rule set forth in Section 5405. 
Fmthcrmore, the taxing authorities are entitled to know the book value of the 
as<;cts of the corporation which they are assessing. 

\Vhat l ha\-e thus far said relates to the usc which the taxin~ authorities 
m:;y n.ake of the answers to the mooted questions. Such answl'r:; are doubtless 
useful in other ways than those w:1ich I ha\·e stated. 

] t is sufficient, howc\·er, to observe in conclusion as to these pomts that the 
que~tinao ar" matC'!"ial and rcle\ ant to the issue to be determined by the c::mnty 
auditor. 

As to the power of the county auditor to include in his blank any questions 
which are thus material, I think it is sufficient to point out that under Sections 5398 
to 5403, inclusive, of the General Code, a county auditor has the power in the 
correction of returns filed_ with him, to call before him any persons having know
ledge of the value of the property in question, and inquire of them, under oath, 
as to the value thereof. 

The auditor is given compulsory process to enforce attendance of witnesses 
under the ~anction of contempt proceedings, as set forth in Section 5403; so that, if 
an officer of a corporation be called before a county auditor and a question were put 
to him by the auditor ''touching the matter under examination," as Section 5403 
has it, and should refuse to answer the same, he might be visited with the penalties 
of contempt of the probate court. 

?\ow, all of the questions under consideration are clearly questions "touching 
the matter under' examination," or which is to be under examination by the 
county auditor, i. e., the value of all of the real and personal property, monies and 
credits of the corporation in the county. 

I know of no reason why the «uditor may not include in his blanks any 
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questions which he could ask an officer of the company on the witness stand; to 
hold otherwise would make it necessary, in order that the tax Jaws should be 
properly enforced, and a just and equal \'aluation of incorporated property secured, 
ior the county auditor, or the board of review, or equalization to summon and to 
examine under oath the officers of all the corporations under their jurisdiction, and 
themselves to examine into the books of all such corporations. 

By answering the questions, concerning which ::\Ir. Ryan inquires, the corpora
tions will avoid the unpleasant and incmwenient consequences of such a cumbersome 
procedure. 

Very truly yours, 
TnroTHY S. HoG.\X . 

. ·1 ttoruey Gcucral. 

453. 

TAXES AXD T.\XATIOX-CORPORATIONS-CREDITS OF .:\OX-RESI
DENT CORPORA TIO~-D0.:\1ICILE' AND RESIDEXCE-COXSTTTU
TION·AL LAW AS TO CORPORATIONS TAXED AS PRIVATE PER
SONS-"COXSTITUEXT ACTS"-LOCALIZATIO;o.; OF CREDITS-
TAXATION OF AGEXTS-XO DEDUCTIOX OF OUTSTAXDE\G 
CHECKS FRO::\I RETURN OF BANK DEPOSITS. 

Section 5404 of the Geueral Code, in providiug for the tax of credits existiug 
in Ohio, belouging to uon-resideut corpomtions, does uot violate Artivle XIII, 
Section 4 of the C Ollslitutio11 of Ohio, prm•idiug that the properly of corporations 
shall be ta.1.·ed the same as indh·iduals, for the reason that the c1·edits of liOn-resi
dent private persous may also be taxed through resident agellfs. 

Credits of a uon-resideut corporation may be ta.red in Ohio, only when they 
are "locali:::ed" b::,o beiug committed to the. charge a11d mauagement of an agent or 
other representath:·e ~vho is more than a mere custodian or collector and wl1o has 
power to deal iu a mauagerial capacity with the fund represented by the credit. 

A .. corporatiou can11ot llwve a legal resideuce apart from its domicile and it 
conducts business in states other than the state of its incorporation, only through 
ageucies. 

The "coustituent acts," that is, those acts which are necessary to tlze organi:::a
tion aud existeuce of the corporation itself or its jiz1al dissolution, must be per
formed ·within the limits of the sovereig11ty which creates the corporation. Its 
other business may be conducted in other jurisdictious through its officers acting 
as ageuts. The state iu which such other brtsiuess is done, therefore, UWJ' tax such 
credits as are "/ocali:::ed'' therein, that is, such as are fully and completely coli
trolled a11d ma11aged therein, aud if all of the business except tlze "constituent" 
arts are so ma11aged aud colllro/led therein, the property used i11 and tlzc credits 
growing out of such busi11ess, may be taxed therein. 

A state may also ta:r all debts due a 11011-reside11t corporatioll from resident 
debtors regardless of the place 7d1ere !he debt was co11tracted. 

Outsanding c/1ecl(s which are uot certified, may not be deducted from a 1'e
turn to the auditor of the amo11111 of deposits held in bank on the seco11d Monday 
of April. Such checks are debts, ho~vcvcr, and may be deducted from credits listed 
by tlzc taxpayers. 

The Tax Commission of Ohio, Colzo11bzts, Ohio. 

GE:-ITLDIEX :-Some time ago you referred to this department a file of cor
respondence between the Commission and the Board of Review for the City of 
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Columbus, disclosing the existence of a 
of The \\'. ~1. Ritter Lumber Company. 

question as to the taxation of the credits 
!he correspondence in question comprises 

the following: ' ·· 
.\ letter addressed to the Tax Commission by the. Board of R~view; a letter 

;~ddressed to the Board of Re\·iew by ).Jr. Talfourd P. Linn, counsel for the com
pany; and certain con6dcntial data belonging to the- Board of Review. 

In addition to the foregoing I ha\·e examined and considered a brief, submit
ted on behalf of the company by ~ressrs. }. }. Dh·ine and Talfourd P. Linn. 

The facts stated in l\lr. Linn's letter. and elaborated upon in the brief, and 
which do not seem to be disputed by the Board of Revi.ew, are as follows: 

'"The \V. ~1. Ritter Lumber Company is a corporation organized 
under the laws of \\"est Virginia, with its .principal place of business at 
\Vclch. in that state. ln conformity to the provisions of its charter, all 
of its stockholders' meetings, and some of it's directors' meetings, are 
held at Welch, \V. Va. The business of the company, as may be inferred 
from its name, is that of manufacturing the lumber of commerce from 
the raw material, known as timber. Its manufacturing operations are 
variously located; some of them are in the state of \Vest Virginia, one 
of them being at or ncar the said corporation of VV'elch; others are in 
Kentucky, Virginia and North Carolina; none are in Ohio. At each of 
these plants there are administratiYe offices, maintained by clerical forces. 
The company also owns large tracts of timber land in several -states. 
As a natural corollary to its manufacturing business, the company en
gages in the sale of its manufactured product, through agents and 
to customers in yarious parts of the United States. 

'"The company's principal business office is located at Columbus, 
Ohio. Here are located the offices of its executive officers and agents, 
and here books of account, showing all of its debits and credits are kept. 
The exact manner of administering the affairs of the corporation, 
through this Columbus office, is as follows: 

·• "Orders for the company's products are placed with its selling 
agents in different parts of the country. \Vhether or not all of these 
orders arc transmitted to the Columbus office and by it to one or the 
other of the plants owned by the company is not stated, nor, in the view 
T take of the case, is this fact material. At any rate, when an order is 
filled, the Columbus office is notified and entries are made on the books 
kept there, showing the existence of credit arising from such sale. The 
company frequently takes notes from its customers to secure the payment 
of accounts owned by them to it, and these are transmitted to the Colum
bus ofiice and there held ·until due. 

'' '\Vhen on account or note held by the company becomes due it is 
transmitted for collection from the Columbus office to an agent of the 
company residing near the debtor's place of residence or to some bank 
with which the company has an account, which said bank collects the 
same and deposits it to the credit of the company. The Columbus office 
ami the bank used by the company in the city of Columbus constitute 
the Columbus agency for Ohio accounts, but not for those arising from 
business transacted outside of Ohio. The moneys deposited in the sev
eral banks used by the company, as aboye referred to, arc expended in 
maintaining the company's Yarious plants and, of course, in part, in main
taining the Colmnbus office and in the salaries of the exccuti\·c officers 
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oi the company. who are paid through said office. Surplus profits, reaped 
hy the company, arc distributed or rein,·ested as determined by the 
din:ctors of the corporation. 

"'The company has returned for taxation its credits, arising 
from sales in Ohio only. 

" 'On the day preceding the second )Jonclay of :\pril the hooks of 
the hank in which all of the cash, excepting a small amount held hy the 
company in Ohio, was deposited, showed a balance in the company's 
favor of some nineteen thousand dollars; on the same day the check 
stubs and ledgers of the company showed the balance in this account 
to be approximately five thousand dollars, the difference being accounted 
for hy outstanding checks which had not been paid by the bank.'" 

549 

Two questions are submitted by the Board of Review upon the foregoing facts: 

L Has the company made full return of its credits taxab\~ in Ohio; or are 
all the credits of the company, arising from sales, wherever consummated, tax
able here? 

2. \Vhat amount of money in bank should be returned for taxation by the 
company? 

There is a suggestion in the letter of the Board of Review as to the per
sonal returns of two of the executi\·e officers of the company, but no facts arc 
submitted showing the nature of the question which is in the minds of the mem
bers of the board. 

I have given very careful consideration to the first of the two questions 
above stated, because I ha,·e apprehended that the facts, as I have outlined them, 
might he typical of a very large number of cases. I have heretofore considered 
questions quite similar to but not identical with this question, and ha,·e embodied 
my conclusions thereon in other opinions, addressed to you; thus, in au opuuon 
under date of September 13, 1911, I had before me the following question, sub
mitted by you: 

"A New York company claiming to maintain its principal office in 
that state, but in fact keeping its books at the office of its factory in this 
state, where it has its headquarters, and where one of the principal 
owners resides, and where it is admitted by the officers of the company 
that enrything is kept, showing its debts and credits-

"QUESTIOX: Should such credits be returned by the company 
and assessed and taxed in this state, where its headquarters are located 
and such books and records are kept?" 

To this question I returned the following answer: 

"In my opinion a foreign corporation which maintains its nominal 
principal office in another state, must return as part of its credits, sub
ject, of course, to proper deduction, and at the true value in money, such 
claims and demands due the company and for which the evidences of 
indebtedness, consisting of books, accounts and other papers arc kept 
in Ohio; and if, in point of fact, such a foreign corporation maintains 
its only factory in this state and there maintains headquarters and keeps 
its books and papers, excepting its mere corporate records, a Yery strong 
presumption, to be rebutted only by the most cot1Yincing testimony, will .. r,, 



550 TA..X CO~UIISSION OF OHIO 

exist that all of the credits of such corporation should be listed and 
assessed at the office of the company in Ohio. Hubbard vs. Bn{sh, 61 
0. S. 252." 

I call attention to this opnuon solely for the purpose of distinguishing the 
case there considered from the one- now under consideration. In that case all 
of the capital of the corporation was invested in Ohio; its only plant was here 
established and operated, and its affairs were completely managed in this state, ex
cepting the mere· formal proceedings· incident to the selection of its officers, etc. 
Here, the capital of the· co"rpotation is invested in several states aitd the function 
of management seems to be· similarly· divided among different jurisdictions. In 
a sense, the Columbus office of The vV. l\f. Ritter Lumber Company is its managing 
office; in another sense, however, this conclusion would not follow. 

I think it is obvious, however, to any one who has made even a cursory 
study of the subject, that the case of Hubbard vs. Brush, supra, must be examined 
in connection with the ques.tiou now presented. The syllabus of that case is in part 
as follows: 

"Choses in action, whether book accounts, promissory notes, or the 
like, of foreign corporations that are kept in this state and arise out of 
the corporate business transacted here, are subject to taxation under the 
provisions of S~ction 2744: Revised Statutes." . 
The exact question. involved in this case, as a full report of the same shows, 

was as to whether or not, under a statute which provided that "no person shall 
be required to list for taxation any shares * * * of the capital sto~k of any company 
the capital stock of which i"s taxed ·in the name of such company," a· resident 
owitcr of the shares of stock of a certain foreign corporation, having property 
sittiated in Ohio, should return the same for taxation. In approaching the ultimate 
question the court, following Leo 2 vs. Sturges, 46 0. S. 153, and Sturges vs. 
Carter, 114 U. S. 511, construed the statute in question as affording an· exemption 
to· the· owners of capital stock of ·such foreign corporations only, all of whose 
property was subject to taxation in Ohio. Thereupon, the court proceeded ·to in
quire as to whether or not all of the property of the corporation in question was 
taxable in Ohio. These· facts ·explain the significance of the first branch of the 
syllabus in the case, which· is as follows: 

"\Vhere all the business of a foreign corporation is transacted in 
this state, and all of· its property stipulated and taxed here, shares of its 
capital sto·ck held· in this ·state are exempt from taxation by force 
of Section 2746, Revised Statutes." · 

Ha,·ing in mind, then, the question before the court it is readily seen that it 
does not necessarily follow from the decision that in order that the credits of a 
foreign corporation should be taxable in Ohio all of its property should be situated 
and taxed in that state; at .least that was not the point decided by the court. 

It does seem to follow, however, from the second branch of the syllabus, 
abon: quoted, that only those credits arising from. the business transacted in Ohio 
arc subject to taxation in this state. · 

The facts upon which this decision was predicated, as found by the circuit 
court, and as reported on page 26o of the supreme court report, are in substance 
as follows: 

;,The Sandusky Portland Cement Company is * * * a corporation or
ganized under the laws of the state of \Vest Virginia, having its princi-
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pal office and principal place of doing business in Erie County, Ohio * * * 
and engaged solely in the business of extracting from its lands in said 
Erie County, the materials for Portland cement, and manufacturing such 
cement from such materials upon said lands in said county and there 
selling the same. All of its * * * property, except * * * accounts receiv
able, was listed for taxation in the name of said company, and taxed 
in the name of said company in 1895, in said county. The company 
had no office and did no business in \Vest Virginia, during the time 
referred to." 
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The legal proposition embraced in the second branch of the syllabus, above 
quoted, are discussed by Bradbury, C. ]. on pages 262 to 264, inclusive, of the 
report, as follows: 

'"The finding of the circuit court, in as far as it reflects on this 
question, shows that the corporation whose stock defendant in error 
held, was a foreign corporation, but that all of its property was situated 
within this state and its business wholly conducted herein. \Vhatever 
'itus, in fact, it choscs in action possessed, was also herein, for it ap
pears that it maintained no office, and did no business whate,·cr in \Vest 
Virginia, the state by which it was created, but that its office was in 
this state where its property was situated and its business transacted. 
And whether these choses in action comisted of promissory notes, book 
accounts or other evidence of indebtedness, they must be presumed 
to ha,·e been kept in its office in this state. However, notwithstanding all 
this, doubtless the legal situs of this intangible property for most pur
poses, was that of the residence of the corporation, which, in law, is 
within the state by whose authority it was created. Bank of Augusta 
vs. Earle, 13 Pet. 519; B. & 0. R. R. Co. vs. Cary, 28 Ohio St. 208; 
Bridge Co. vs Mayer, 31 Ohio St., 317; 25 Am. and Eng. Ency. of 
Law (1st Ed.), 146. 

'"Docs that situs for all purposes adhere to the corporate residence, 
or may choses in action, having the relation, connection and situation 
in which these were found, be held to possess such a situs in this state 
as will clothe the state with jurisdiction over them for taxation? The 
state attempts by Section 2744, Revised Statutes, to assert and exercise 
such power or jurisdiction. The section, so far as it relates to this 
subject, reads as follows: Section 2744. 'The president, secretary * * * 
of every joint stock company, for whatc,·er purpose they may have been 
created, whether incorporated hy any law of this state or not, shall list 
for taxation * * * all the personal property, which shall be held to in
clude * * .* credits of such company or corporation within this state.' 

"\V e percei\·e no reason for denying to the state the power asserted 
by this section. If men choose to resort to another state or country for 
authority to organize a corporation for the purpose of engaging in busi
ness in this state. or if that was not their original purpose, chose after
wards to plant themselves herein, and in either case transact the cor
porate property wholly within our border,, and enjoy the protection of 
our laws, it is only just and reasonable that its property should be sub
ject to taxation herein as fully as if its organization had been effected 
under our own laws, and the right of taxation should not be defeated nor 
limited upon the ground that for some other purpose the situs of a part 
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of its property should be regarded as being in the state or country where 
the corporation was organized. . 

''\\'here foreign corporations voluntarily bring their property and 
business into this state to a\·ail themseh·es of advantages found here 
which they believe will enhance the probabilities that the business they 
intend to pursue will be profitable, they should not be heard to complain 
of laws which tax them as domestic corporations 'are taxed by the state. 
\ Ve hold, therefore, that the provisions of Section 2744, which make it 
the duty of foreign corporations to list for taxation in this state, their 
cho:oes in action where they are held within this state and grow out of 

· the bu~iness they conduct herein, is a valid exercise of the taxing powers 
vested in the state. This 'holding finds support in many adjudications, 
among which may be cited The People ex rei. vs. The Village of Ogdens
burgh, 48 ;..(_ Y., 390; ]~edmond vs. Commissioner, 87 N. Car., 122; State 
ex rd. Taylor, Adm'r, vs. St. Louis County Court, 47 ~Io.: 594." 

Sec~i0n 2744, Revised Statutes, analyzed by the court in this case, has become 
Section 5404, General Code, which, at the fime -the question under consideration 
arose, r:ead, substantially, as abstracted in the above quotation. The. section has 
since been amended in other particulars and· not so as to affect the present 
question. It is perfectly obvious, I think, although the court does not explicitly 
so hold, that as to corporations, ·the legislation of Ohio is intended to tax all 
credits existing in Ohio regardless of the technical domicile of the owner. 

Some question -might be rai5ed, in the absence of the decision in Hubbard vs. 
Brush, as to the scope and effect of this legislation under Article XIII, Section 4, 
of the Constitution, which proYides that, "The property of corporations, now 
existing or he~eafter _created, shall forever be subject to taxation, the same as the 
property. of individuals." This section of the· constitution, referred to and seem
ingly so applied in Cleveland Trust Company vs Lander, 62 0. S. 266, appears to 
prohibit the imposition upon corporations of burdens of property taxation not im
posed in equal measure upon individuals. That being the case the provisions of 
Section 5328, General Code, as compared with those of Section 5404, above referred 
to, take .on a peculiar aspect. Said Section 5328 provides as follows: 

·'.-\11 real or personal prope.rty in this state, belonging to individuals 
o't' ·corporations, a·nd all moneys, credits, investments in bonds, stocks, 
or otherwise, of persons residing in this state, shall be subject to taxa
tion, except only such property as may be expressly exempted there
fronl. * * *.'; 

It 'is to be seen from this section that natural persons, not resident of the 
state, are ·not to he taxed herein upon their intangible property, \<;hereas under 
Section 5404. as Interpreted in Hubbard vs. Brush, supra, a corporation not tech
nically a resident. of the· state .is taxed on··all moneys and credits having a situs 
here. This: apparent· inconsistency is cleared up by the provisions of the general 
tax laws requiring agents and trustees having the power to control and invest funds 
of non-residents in Ohio, to .Jist the same for taxation, and also upon the theory 
that the corporation concerned in Hubbard vs. Brush, supra, was reg::trded by the 
courts as a resident of Ohio, though not technically domiciled therein. At any 
rate, further discussio!ll of. these statutes is rendered unnecessary by the positive 
decision of Hubbard \'S. Brush. 

From that decision it necessarily follows that it is possible for a foreign 
corporation so to conduct its affairs in Ohio as to create a situs to which all of 
its credits shall be referable. 
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It is also apparent that where all the property of a corporation is owned in 
Ohio, and all of its business is there transacted, this possibility is realized. lt 
seems also to be established, by the second branch of the syllabus in Hubbard n. 
Brush, although not necessary to the decision of the case, that any credits of a 
foreign corporation arising from business transacted in Ohio are taxable here 
under Section 5404. 

These propositions, however, are far from conclusive of the question uwkr 
consideration, as under the facts ahove stated the \Ym. :'If. Ritter Lumber Company 
does not own and use all of its property in Ohio, and whether or not it transacts 
all of its business in Ohio hy \"irtue of the fact that its principal business office is 
there located is a \"ery serious question. Again, whether or not the keepin~ of 
books of account and the ordinary administration of its affairs at and through its 
Columbus ~Rice constitute the transaction of all of the business of the corporation 
so as to make all of its credits referable to that office is very· uncertain. It is 
manifest, therefore, that authorities other than Hubbard vs. Brush, if any exist, 
must be examined in order to furnish an answer to the question now under con
sideration. 

?\ow, it is manifest, as I have already stated, that Ohio intends to tax all 
credits of corporations within its territorial jurisdiction. It is also obvious, as 
conceded by the court in its opinion, that the general rule is th'!t the situs for tax
;;tion purposes of credits, and especially book accounts, the most "int;rngi!Jlc" of 
all property rights, is the domicile or taxing residence of the owner. In other 
words, the right of the state to tax the credits of foreign corporations arises by 
reason of an exception to the general rule. As the state has manifestly exerted 
this right to the utmost of its ability it is necessary only to ascertain what the 
exception to the rule is. 

The three cases cited in the above excerpt from the opinion in Hubbard vs. 
Bruch, namely: People ex rei. vs. Ogdensburg. 48 X. Y. 390; Redmond vs. Com
missioner, 87 ::\. Car. 1?.!: ~tate ex rei. vs. County Court, 47 ;',1o. 594, lr<: all repre
sentatives of a line of decisions, of which Catlin vs. Hull, 21 Vt. 1SZ, decid·~d in 1849, 
is the leading case. In this case the court had before it a single question, namely: 
as to whether or not a statutory provision similar to Section 5370, General Code 
of Ohio. to the effect that every person, resident of the state, should return 
for taxation all property and credits owned and controlled hy him, as agent,trustee 
or on account of any other person, applied to agents having the custody, control 
and management of intangible interests of non-residents of the state. The holding, 
of course, was that the legislature of Vermont had the power to enact a law sub
jecting property controlled and managed by an agent, resident therein, for a non
resident of the state to taxation. A very great number of cases ha\'e been decided 
to this general effect ; in each one of them the doctrine is stated that credits of a 
non-resident, in the hands of an agent residing in the state, and subject to his 
control, with respect to management, investment and reinvestment, are to be re
garded as situated in the state for purposes of taxation; thus, in \Valker I'S. Jack, 
88 Feel. 576, a decision of Taft, ]., the doctrine is stated as follows: 

"It is within the power of the state to tax money and credits of a 
non-resident when the money is invested, the deed contracted, and the 
investment controlled by a resident agent of the owner, having the e\·i
dences of debt in his possession." 

This decision was rendered directly under what is now Section 5370, General 
Code, which was then Section 2734, Revised Statutes. 

So also, in re Jefferson, 35 :'11 inn. 215, the court, in speaking of the exception 
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to the general rule that the situs of the credit is the domicle of the owner, uses 
the following language: 

.. The creditor, howe,•er, may gi,·e it a business situs elsewhere; 
as where he places it in the hands of an agent for collection or renewal 
with a view to retaining the money and keeping it itwested as a perma
llent busiuess." 

ln Buck vs. :\Iiiier, 147 lnd. 586, a very instructi,·e, although by no means 
lengthy, discussion of this principle, is found. It appears that the Indiana statute 
provided that "personal property of non-residents of the state shall be assessed 
to the owner or to the person having the control thereof, in the township, town or 
ci.ty where the same may be," which provision possesses a meaning substantially 
identical with that under discussion here. The court, per, Powers, ]., on page 589 
ct seq. of the opinion, makes use of the following language: 

"Jf persotral property is used iu business in this state it will be 
assessed here, even though the owner may reside elsewhere; and this 
must be true of credits and moneys as well as of other forms of personal 
property. A busiuess may be doue in buying aud selling property and 
maki11g loa11s aud i1zvestmc11ts, collecting and reloalli11g the money so 
used from }'ear to year, and if the 111011ey, notes and mortgages, so used, 
arc 1·etai11ed i11 this state they will be subject to taxation here, as well as 
all_\' other hind of persoual property. ~, * * 

"The same departure (from the legal fiction that movable thing:s 
follow the person of the owner) has been taken in regard to notes and 
evidences of debt in the hands of an agent of the owner who resides in 
another state or county, which notes are taken for money loaned and 
held for renewal or collection with the view of reloaning the money 
by the agent in the same state, the busi11ess bei11g per111a11ent in the hands 
of the ageut. * * *'' 

?-Jany other cases exemplify the rule of Larkin vs. Buck. Tndeed, our supreme 
court might as well ha,·e cited two Ohio cases on the point, as those actually re
ferred to by it; thus, in Grant vs. Jones, 39 0. S. 506, the rule is recognized 
and applied: so also in Myers vs. Seaberger, 45 0. S. 232. Curiously enough, 
practically all the cases decided on this point are those in which the moneys and 
credits in question were in the hands of an agent in the state for purposes of in
vestment and reinvestment; that is to say, the agent was virtually conducting a 
separate business for his principal, with full power to manage the same; the nature 
of the agency was general and not limited. Thus, it might appear that the principle, 
as stated in the decisions abo\·e quoted, may have been through caution, limited 
to the facts before the court. However, a few cases, and among them, decisions of 
the supreme court of the United States and of the state of Ohio, serve to illustrate 
tl:e limitations of the principle and to show that all of the qualifications stated, 
for example, in the above quotation from \Valker vs Jack, and in that from In re 
Jefferson, are indispensible. 

In estate of Fair, 128 Calif, 607, that case im·olved the right to the taxing 
authorities of California to collect a tax on bonds held by an agent of a decedent 
in the state of X ew York, simply for safe-keeping and without the power to con
trol the inYestment and r~investment of the moneys represented by the bonds. The 
court first held that .the bonds in question were not taxable properly as investments, 
but under the law of California amounted to credits, the subject of taxation being 
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the debt itself and not the negotiable or non-negotiable paper representing it. Con
sidering, then, the question as to whether or not the bonds were taxable in Cal
ifornia, the court seemed to place its decision upon the question as to their taxa
bility in Xew York, holding that they were not taxable there and should be taxed 
at the domicile of the owner in California. Catlin vs. Hull, and other decisions of 
the same nature were expressly distinguished, on the ground that the control and 
management of the credits or their production in business carried on independently 
of the principal was an essential element of the rule which permitted a state to tax 
the credits of a non-resident in the hands of an agent. 

In Buck vs. :\Iiller, supra, the following paragraph is found in the decision, 
immediately succeeding the language already quoted therefrom: 

"] f notes and other choses in action were in this state temporarily, 
however, or in the hands of an attorney for collection merely, it would 
of course, be different * .:. * still more where the credit is owned and 
held in another state by a non-resident of this state * * *." 

In Grant vs. Jones, supra, the second branch of the syllabus is as follows: 

"Credits owned by a non-resident of this state· are not taxable here, 
unless they are held within this state by a guardian, trustee, or agent of 
the owner by whom they must be returned for taxation. The fact that 
such credits are secured by mortgage on real estate, within this state, 
does not change the rule that credits are to be taxed at the resident of 
the creditor, and not of the debtor." 

\Vhile this decision was under the express terms of what was then Section 
2734, Revised Statutes, the court discusses the principle involved independently of 
the exact statutory language. The following from the opinion, per Johnson, C. H., 
makes this plain: 

''Our statute clearly adopts that rule. \Vhenever the person holding 
such choses in action resides in Ohio, he must list for taxation such 
credits, whether he holds them as owner, guardian, trustee or agent. 
If they are held within the state in either capacity, they are within the 
jurisdiction of the state for purposes of taxation. If they are not so 
held, but arc owned and held by a non-resident, they are not subject to 
taxation." 

J n :\fyers vs. Sea berger, supra, the syllabus is as follows: 

"A loan of money, secured by mortgage on real estate, is a credit 
within the meaning of the statutes of this state providing for the taxa
tion of property; and where the creditor resides in another state, is not 
subject to taxation in this, although the securities are iu the hauds of au 
age11t residi11g here, iutrusted b:y the terms of his ageucy with the col
tcctioll of the i11terest aud priucipa/ ~d1e11 due, a11d its tra11S111ission to tlze 
:reditor whw collected." 

In Buck vs. Beach, 206 U. S. 392, the Supreme Court of the United· 
States still further narrows the doctrine of Buck vs. :\!iller, supra. making usc, 
per :\Jr. Justice Peckham, of the following language: (page 400 et seq.) 

''The sole question .:. '-' .:. for this court is whether the mere presence 
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of the notes in- Indiana constituted the debts, of which the notes were 
the written evidence, property within the jurisdiction of that state, so that 
such debts could be therein taxed. * * * 

'The Supreme Court of Indiana refused to accept the testimony 
of the agents that the Ohio notes were sent to Lafayette merely for safe
keeping and for ~lerical com·enience and said that * * * the evidence 
clearly warranted the conclusion that Buck was vested with the control 
of oaid notes and securities for· the purpose of enabling decedent to 
escape taxation in Ohio. \\'e must, therefore, conclude * * * that the 
cmfrt below found that in conducting the busii1ess of the Ohio agency thr 
decendent separated from said business the possession of said notes and 
mortgages and vested the right to such possession in said Buck. * * * 

"Taking this to be a finding of fact by the supreme court of the 
state. it is plain that the action of the decedent in sending the Ohio 
notes into the state o'f Indiana ~, "' * was improper and unjustifiable." 

so held. 

1t is very difficult to frame a rule by which the power of the state in this 
respect can be determined: In Judson Oil Taxation, Section 397, an effort is 
made to state the rule as follows: 

"The principle established in the construction of state statutes tax
ing all property within the scope of their operation is that the state can 
tax whatever personal property it can locali:::e within its jurisdictio.n. 
* * * It seems that in order for the debt to be subject to the taxing 
powe~ of the state it must be reduced to a concrete form and evidenced 
in some tangible shape, as in a note or other written obligation, and must 
be ~ctually in the state, in the hands of the agent, or otherwise locali:::ed 
within its confines for permanent, as distinguished from temporary use." 

The last statement contained in this quotation is not strictly accurate, as 
will be seen from a study of Buck vs. Beach, supra, wherein it is decided that 
tangible evidence of inclehteclness in the hands of an agent for permanent custody 
only are not taxable by the state in which the agent resides if the principal is a 
non-resident. . ., ; ., 

!\ccepting the rule as above stated, with the qualification which must be made 
in the light of Buck vs. Beach, the problem becomes the ascertainment of what 
acts or methods of dealing with credits, on the part of a non-resident and his 
agents within a state, are sufficient to ''localize" the same therein. Courts and 
text writers have used this term, seemingly fearing to use a more exact and definite 
one. I think, howeYer, that from all the foregoing cases the following principles 
may be evoh·ed : 

Credits mc•ned by a 11011-resident arc so locali:::ed within a slate if they are 
committed to the charge a11d manageme11t of an agent or other represeutative 
wlzo is more than a mere custodian or collector and wlzo has power to deal in do 

ma11ogeria/ capacity with the fuud represcllted b:y the credit. 
If it is difficult, however, to frame a principle from the decisions discussed, 

it is e\·en more so to apply the same to the facts upon which this opinion is based. 
Two preliminary questions must be first disposed of, namely: 

I. Did the W. :\f. Ritter Lumber Company, by establishing an office in 
Columbus, Ohio, where its president and managing officers have their head
quarters, and where business details respecting the selling operations of the com
pany arc administered and the book accounts and other e\·idences of indebtedness 
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owing to the company are kept, acquire there a residence of the corporation as 
such, district from its domicile, so as to render it a resident of the state of Ohio, 
111 the face of the fact that some of its directors' meetings arc supposed to be held 
in \\'elch,. \rest Virginia? 

2 .. \re the officers and employes of the company, ha,·ing headquarters in 
Columbus. to he regarded as the agents of the corporation, which has a distinct 
entity it( its doi,1icile in \\'est Yirginia, for purposes of taxation? 

lt will he readily seen. of course, that if the ai1swer to the first question 
suggested bl' in the affirmatiH, the case is at once disposed of and the corporation, 
has an entity, is to he regarded as a resident of Ohio. ] f, on the other hand, the 
first question be answered in the negati,·e, and the second in the affirmatin:, then, 
the ultimate question to which the above stater! principle must he applied is raised. 
namely: .\s to the nature and extent of the management of the business of the 
corporation intrusted to those agents whose offices arc in Columbus. 

In Pelton vs. Transportation Company, 37 0. S. 450, the question invoh·ed 
was as to the taxing district in which the movable property of a corporation 
organized under the laws of Ohio should he listed. The certificate of incorpora
tion of the ccmpany gave the name oi a certain dllagc in Cuyahoga county as the 
place where the principal office of the company was situated. It appeared that 
the sole hminess transacted at this office consiste<l of the holding of the annual 
stockholders' meeting and the listing of property for taxation. Detailed business 
affairs were managed in various cities and the principal accounting office (seem
ingly corresponding, at least rougly, to the Columbus office of The \\'. :\I. Ritter 
Lumber Company) was located in the State of Vermont, where the president of 
the company resided and the office of its directors was located. In the opinion of 
the court, per :\Jclh·aine, ]., the following language appears: (Page 455 et seq) 

"For many purposes, a corporatidn is regarded as having a residence 
-a certain fixed domicile in this state, tvhere corporations are required 
to designate in their certificates of incorporation the place of the prin
cipal offce, such office is the domicile or residence of the corporation. 
The principal office of a corporation, which constitutes its residence or 
domicile is not to he determined by the amount of business transacted 
here or there, hut by the place designated in the certificate. True, several 
offices may be established at the place specified in the certificate, as it is 
sufficient, under this statute, to specify the 'county or place.' But where 
a single office is established in the county, or township, or city, or other 
place designated. no further inquiry as to the identity of the principal 
offce is admi!-<sihle. And, as the statute does not require the office 
building to l:e specified. it i:; competent for the corporation to trans
fer its principal office frcm one building to another, within the speci
fied county or place. whcne\·er its own con\'enience or ad\'antage may 
he fuhferH<I. Xo doubt, the exact location of the office should he 
open and notoriou~. >o that a secret or fraudulent removal would not 
a\'ail any purpose. yet the particular moti,·e in making the change is not 
material, as, for instance, whether it was done to a\·oid taxation. If a 
natural person may change his residence for such purpo~e (and of this 
there can he no doubt). we see no reason why a corporation may not 
do the same. Such removal is not a fraud against tax laws, unless so 
declared hy express legislation." 

The entire case is interesting. hut I forbear to quote more cxtensi,·eh· from 
the opinion, suffice it to say that it is clearly established therein that ;s to a 
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domestic corporation of Ohio its resideuce for purposes of taxation is the place 
designated in its articles of incorporation as its principal office. The court was 
construing the pro,·ision which is now found in Section 5371, General Code, to 

. the effect that ""all other personal property, moneys, credits and investments * * * 
shall be listed in the township * * * in which the person to be charged with taxes 
therein resides at the time of the listing thereof." 

The statute in question has not been amended since this decision. The case 
then settles the rule as to domestic corporations. It would naturally seem that by 
parity of reasoning the mere establishment of a principal accounting office where 
the president resides and the directors sometimes meet, in Ohio, on the part of 
:>. corporation domiciled in another state would not constitute such foreign corpora
tion a reside11t of the state for taxation purposes. Indeed, this seems to be the 
well established rule. The state of the law on this point is exhaustively discussed 
in Thompson on Corporations, Sections 492 to 504, inclusive, and in other similar 
works. 

I think that the authorities cited by me in this connection completely establish 
the conclusion that a corporation can have no residence, as such, apart from its 
legal domicile. This is but another way of stating that when the directors and 
executive officers of a corporation, taking with them all the business books and 
records thereof, migrate from the state of origin to another state and there 
establish a business office, they have not taken with them the thing konwn as the 
corporation; that remains at the "principal place of business" designated in the 
charter and the directors, officers and employes of the corporation are simply 
agents of the corporation, transacting whatever business on its behalf may be 
committed to their hands by the stockholders, within the confines of· the state to 
which they have removed. 

The tlrst preliminary question above suggested, then, must be answered in 
the negative; the corporation, as such, does not reside in Ohio, no matter to what 
extent its management is intrusted to officers and agents having headquarters 
therein. 

\ Ve arc brought, there"fore, to the consideration of the second of the two 
questions last above sl·ggested. For the purpose of ascertaining the extent of the 
state's power to tax the intangible property of a foreign corporation are the 
officers and employes of such corporation, resident in Ohio, and their exercising 
the powers and duties committed to them by the corporation, as such, to be regard
ed as the managing agencies of the corporation? 

This question is not free from doubt. Corporations are generally treated as 
entities, although they must necessarily act through their officers and agents. So, 

. Section 5404 of the General Code, under which the right of the state to the taxes 
claimed by the Board of Review in this case is asserted, requires the return to 
be made for the corporation by the principal accounting officer thereof. ?\o 
different rule is thereby formulated for the making of the return of a foreign 
corporation from that laid down as to 1 domestic corporations. On the other hand. 
however, this section does not in terms require a report. or return from the 
corporation, as such, but from the principal accounting officer thereof. Other 
sections of the Ohio statutes seem to shed a little clearer light upon this question. 
Thus, Sections 178 to 182, inclusive, General Code, formerly Section 148-d, Revised 
Statutes, require all foreign corporations, excepting banking, insurance, building 
and loan and bond investment companies, before doing business in Ohio, to desig
nate its principal place of business within this state, and the kind of business to 
he transacted here, and to secure a certificate from the secretary of state entitling 
it to carry on such business; so also, Sections 183 to 191, inclusive, General Code. 
formerly Section 148-c, Re,·ised Statutes, requires all corporations other than 
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iburance, banking, sa,·ings and loan. building and loan or bond itwestment com
pa-ties, interstate carrit·rs, and ''foreign corporations eutirels non-resident, solicit
in.:- business or making sales in this state, by correspondence or by tra\·eling 
fa.comen'' to procure another kind of certificate and to pay a compliance fee 
Lased upon the proportion of its entire authorized capital stock "represented by 
property owned and business transacted in this state." 

lt could surely not be asserted that the state of Ohio, in this legislation, 
is ~ttempting to run counter to the established principle that the domicile of the 
cor\)oration cannot be changed. \Yhile it may use terms which signify the admis
'ion of the corporation into the state to do business, and while text writers and, 
courts have often spo!,en of the matter in this light, it seems that what is actually 
done is to admit to the state the agents and officers of the corporation and to 
authorize them to carry on all or any part of the business of a corporation there. 
This is made very clear. it seems to me. hy the pro\·isions of Section 182, General 
Code, formerly a part of Section 148-D, ]{eYised Statutes, which imposes criminal 
penalties upon persons soliciting or transacting business in Ohio for a foreign 
corporation which has not complied with the provisions of the preceding section. 

The general principle here im·oh·cd is, it seems to me, well stated in some 
of the above cited sections of Thompson on Corporations. Thus, in Section 495 the 
following langvage is t~sed by the author: 

a pcrmissi,·c 
county othc:r 

1t has always been conceded that a corporation can ha,·e 
existence by delegatiou aud represcutatioll in a state or 
than that of its creation.'' 

That is to say, the corporation docs not change its residence but it may 
delegate represeutati·ues to transact any part of its business and to manage any 

. part of its external corporate afi'airs in a jurisdiction other than that of its origin. 
Further in the same section the author says: 

''v\'hcrc a corporation migrates to another soYereignty and takes 
with it all its property, together with its business. it has been held that it 
docs not thereby carry its corporate attributes with it. " * ~, But the 
court of appeals (of Xew York) treated (such) corporation as a 
foreign corporation transacting business in the state of X ew York; 
since it still held its annual meetings in the state of Connecticut, which 
was all that it was required to do under its charter * * * the court ex
pressly said * '' * 'its domicile was not controlled by the place where its 
office was kept. where its hooks and papers were deposited, or where its 
business was clone * ~' ~·: '' 

That is ro '-."•), tt i;, pos>ihle for a ..:oq.mrati:.n to maintaia its principal pl;11:e 

oi business within ·.he meaning of it·; ~hartr;1· in CJJIC ftatc an,) there to hold tit;! 

meetings and maintatn the organizativn ·.l"ltic!t pc•nain-; to 1<:. imcrnal affairs a~ 
a l'Orporate entity. and yet to ha\"e all its hu<;ine~-; tran-;acted ·:,,d managed i:. 
another state. 

l n Section 498 the same author says: 

''The distinction between what is known as migration and its 
effect * « * aud the rcmm•a/ of the office aud a/fivers of a corporatiou, 
must be borne in mind. « « « Of this principle a ~Iissouri case sa\·s, 
'Directors arc the agents of the corporation and it is now quite \\:ell 
settled that they may hold meetings and transact business in a foreign 
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state i i they desire to do so unless the contrary is expressly proYided by the 
charter of the general laws of the state under which the corporation was 
organized.' (citing .::\lissouri Lead :\lining Co. vs. :Reinhard, 114 :\Io. 218) 
The Illinois Court .of .\ppeal_s said that 'corpor.ations lawfully may, as 
they often actually do, remo\·e ~heir officers, agents, .offices and effects 
into another sO\·ereignty and there exercise their. functions and fran
t:hiscs.' (Citing ~ennsyh·ania Co. YS. Sloan, 1 111. Appeal? 364.)" 

' ... 
Here 1s a spggestion of the vital principle, as it seems to me. A corporation 

of \\.est \' irginia cannot change its domicile f!S a corporation, but by the laws 
of \\'est \'irg·inia its corporate pow,ers . .are to be exercised by certain directors 
and officers. Those dire<;tors and officers arc the agents of the corporation-the 
uniYersal agents, so to speak, with full power to manage and control the exercise 
of the corporate powers committed to them. Should they leave the state of West 
Virginia and go into the state of Ohio and there maintain the offices, hold the 
meetings and trans<)ct the business which constitutes the exercise of the corporate 
powers, they do not, thereby, offend against the law of the corporation's .domicile 
or cause the corporation, as such, to migrate to another sovereignty; but as 
such agents and officers they are deemed to be transacting the business of the 
corporation in the state to which they have removed as individuals. 

Further, in the same section, the author from whom I am now quoting says: 

"The Supreme Court of Georgia makes a clear distinction between 
what the law terms its principal office of business and its purely adminis
tratiYe offices: the former is said to be that which pertains to the manage
ment and control of the corporate affairs proper, while the latter are 
those which may from time to time be created by the corporation for 
the purpose of more conveniently transacting the busiuess for )Vhich it 
was created." 

The author states the rule in its entirety 111 Section 500 of his work, as 
follows: 

"1 t is very generally conceded and the authoritic~ arc agreed that 
the performance of co11stitue11t acts, that is, those acts which are neces
sary to the organization and existence of the corporation itself, or its 
final dissolution, must he done within the limits of the sovereignty which 
created the corporation." 

That is to say, The \V. :\f. Ritter Li.unber Company must hold its stock· 
holders' meeting at \Velch, \\'est \'irginia, but it is not without power to transact 
all of its business from an office located. in Columbus, Ohio. The managing 
officers there residing are its agents, to which it has committed the powers it en
joyed under the \Vest Virginia charter. 

The whole matter is summed up by the author in Section 501, as follows: 

"1\s has been already seen, the residence or citizenship of a corpora
tion is not inconsistent with the location of its office,. tlze tra11sactio11 of 
its business a11d f'i'CII a residence of its officers, in a jurisdiction or so\·
erignty other than that which has giYen its corporate life. '' ~, * The 
general rule now recognized by the authorities is, that a corporation 
may l:e organized in one state and tramact all of its business in another 
state in the ah~ence of charter or statutory prohibition." 
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Indeed, recognition of this principle is found in many of the provisions of 
Section 178 to 192, inclusive, General Code of Ohio, above cited. 

··so, under these principles," says ~I r. Thompson, '"it has accordingly 
been frequently held that boards of directors of corporations may act 
as such outside the limits of the state unless meetings are prohibited 
by charter or statute. * * *'' 

The author states that some states prohibit certain meetings from being held 
outside of the state of origin and that it is very clear, of course, that at common 
law, regardless of statutory prohibitions or authorizations, constituent acts
those meetings and official acts relating to the internal management of corpora
tions, as such, must be held and the records thereof kept at the domicile of the 
corporation. 

Ohio cases cited by ::\lr. Thompson under Section 501, from which quota
tion has been made, are: .Bank vs. Hall, 35 0. S. 158, and Petroleum Company 
vs. \Veare, 27 0. S. 343. I do not quote from these decisions because they do not 
bear directly upon any question involved in your inquiry. 

I am unable to escape the logical conclusion that if the removal of the 
officers of a corporation from the place of its domicile to a place in another state, 
and the transaction therein by them of its business, and the management of its 
affairs, do not operate to change the domicile of the corporation as such, yet, 
such acts rio have the effect of establishing in the second state an agency of the 
corporation ; and if to such agency is committed the management of all the affairs 
of the corporation, excepting its constituent acts, and excepting also the ultimate 
disposal of the surplus profits, that agency is taxable in the state where it is 
located, upon the property used in, and the credits growing out of, the business 
which it there conducts. 

It will be seen that I lnve answered the second of the above suggested pre
liminary questions and have come to the conclusion that the removal of the officers 
of a corporation from the state of its origin to another state, and the transaction 
by them in that state of some of the corporate business duly committed to them, 
constitutes them the managing agents of a non-resident, within the rule so accur
ately defined as to private incli,·iduals. 

I come now to the ultimate question in the case as made by the facts sub
mitted to me, which said question I would state as follows: 

The rule being that a state may tax the credits of a non-resident, w}lich it 
finds localized within its borders and there used in or growing out of the trans
action of business managed and conducted within its jurisdiction, by an agent of 
the ultimate owner thereof and corporate officers, maintaining definite headquarters 
within a state other than the state of the corporation's origin, being agents of the 
corporation within the meaning of that rule, to what extent, if at all, are the 
credits of The \V. :\L Ritter Lumber Company, arising from sales in states other 
than Ohio, localized in Ohio hy reason of the establishment of the business office 
of the concern at Columbus? 

Before coming to the discussion of the particular facts of this case it would 
he well to point out the somewhat unsatisfactory state o£ the law as disclosed by 
the adjudicated cases. As I ha\·e already pointed out, practically all of the cases 
which I haYe already cited, and others to the same effect, relate to the subject 
of inv.estments. That is to say, the typi<:al case is one in which a non-resident 
principal has intrusted to his agent, in the state exercising the taxing power, a 
fund for in\·estment in mortgages, notes and other securities, leaving to the agent 
a large measure of control and management of the funds so to be inYcstcd. I 
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han~ been unable to find any case, excepting the two Ohio cases of Hubbard vs. 
Bush and Pelton vs. Transportation Company, supra, in which the test as to the 
degree of control of a manufacturing or mercantile business, sufficient to give the 
credits arising therefrom the situs of the agent's residence, rather than that of 
the principal, has been im·olved. 

\\'bile, therefore, these cases are of service in establishing the principle 
they do not furnish the ultimate and deciding test. 

1 t is asserted that the limitations on the power of the state to tax credits 
of non-residents' business are accurately defined in the case of Liverpool & London 
& Globe Insurance Company of New York vs. Board of Assessors for the Parish 
of Orleans. 221 U. S. 346. This contention is made in the brief filed with me by 
counsel for The \\'. :\l. Ritter Lumber Company, and it is claimed that in that case 
the Supreme Court of the United States decided as an abstract proposition that 
the situs of credits for the purpose of taxation is the domicile of the debtor and 
that each state is permitted to tax to the creditor or his representative, if found 
within his territorial jurisdiction, the credits owed-not owned within its bound
aries. all(/ 110 others; so that a state has no power to tax a resident principal or 
agent upon credits arising from business managed by him within its boundaries if 
the debtors reside in another state. 

I do not so interpret the decision, and in order to make my views of it clear, 
I take the liberty of quoting at some length from the report thereof, and particu
larly from the opinion of "Mr. Justice Hughes, at page 349: 

"The assessment itself is not shown by the record, but, from the 
testimony, the Supreme Court of the state concluded 'that the property 
intended to be assessed was the amount due plaintiff by its policy holders 
i11 this state for premiums on which credit of thirty and sixty clays had 
been extended. ·~ * *.' 

"The assessment was laid under act 170 of 1898. Section 1 of this act, 
in defining property subject to taxation, includes 'all rights, credits, bonds, 
and securities of all kinds; promissory notes, open accounts and other 
obligations * * * and all movable and immovable, corporeal and in
corporeal, articles or things of value, owned and held and controlled with
in the state of Louisiana by any person, in any capacity whatsoever.' 
Section 7 '' * * provides as follows : 

"··~ * * the intent and purpose being that no nonresident, either 
by himself or through any agent, shall transact business here without 
paying to the state a corresponding tax with that exacted of its own citi
zens; and all bills receivable, obligations, or credits arising from the busi
lless do11e i11 this slate, are hereby declared assessable within this state, 
and at the business domicile of said non-resident. his agent or representa
tive.'., 

The italics are mine. l t will be seen that the act does not attempt to cover 
credits arising from business transacted in Louisiana but due from non-residents 
of Louisiana to the agents of the company located in that state. In all likelihood 
the Louisiana agents of the insurance company were given no management and 
control of the business of the company within Louisiana at all. It was not the 
case of a foreign corporation whose entire affairs are managed at an office within 
a given state other than that of its origin; it was the case of a corporation main
taining its actual business office at its techincal domicile, being taxed in another 
state on credits due, not to one of its agents hut directly to it at its home office. 
and o\\·ned by citizens of that state. So viewed, the case is not in point at all; but 
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it is interesting to note that it really docs what is claimed for it by counsel for The 
\V. ~L Ritter Lumber Company, namely: It revolutionizes the law of the taxation 
of credits, but in a way opposite to that supposed by these counsel. The effect 
of this decision, in connection with that in Hubbard vs. Brush, supra, would be 
to authorize the state of Ohio to tax the credits of The \V. }.I. Ritter Lumber 
Company, arising from sales made in Ohio and owned by persons and corpora· 
tions resident in Ohio, whether The W. M. Ritter Company had an office in Ohio 
or 1101. 

It is with this point in mind that the following language, found on pages 354 
and 355 of }.Ir. Justice Hughes' opinion, must be read: 

"The legal fiction expressed in the maxim mobilia sequuntur per
sonam yields to the fact of actual control elsewhere. And in the case 
of credits, though intangible, arising as did those in the present instance, 
the control adequate to confer jurisdiction may be found in the sover
eignty of the debtor's domicile. The debt, of course, is not property 
in the hands of the debtor; but it is an obligation of the debtor, and is 
of value to the creditor, because he may be compelled to pay; and power 
over the debtor at his domicile is control of the ordinary means of en
forcement. Blackstone vs. Miller, 188 U. S. pp. 205, 206, 47 L. Ed. 
444, 445, 23 Sup. Ct. Rep. 277. Tested by the criteria afforded by the 
authorities we have cited, Louisiana must be deemed to have had juris
diction to impose the tax. The credits would have had no existence 
save for the permission of Louisiana; they issued from the business 
transacted under her sanction within her borders; the sums were pay
able by persons domiciled within the state, and there the rights of the 
creditor were to be endorsed. If locality, in the sense of subjection to 
sovereign power could be attributed to these credits, they could be local
ized there. If, as property, they ,·,mid be deemed to be taxable at all, 
they could be taxed there." 

In other words, the point that was 110t decided in the case last discussed was 
that if the insurance company had maintained a universal agent in the state of 
Louisiana, having the entire management an,d control of its business in that state 
and, say the states of Texas and Arkansas, Louisiana could not ha\·e taxed the 
credits due that agency from residents of Texas and Arkansas. 

Tn Hutchison vs. Board of Equalization of the City of Oskaloosa, 66 Ia. 35, 
the plantiff appealed from an assessment made by the board of equalization upon 
moneys and credits in his hands as the agent of non-residents. The facts are 
sufficieptly stated in the opinion of the court, beginning at page 38, as follows: 

"II. The plaintiff came to Iowa from England in 1875, and became 
a resident of ~lahaska county. Afterwards, and for a year or more 
prior to the assessment in question, the plaintiff changed his mode of 
doing business, and made the loans of said money in his own name, 
and he collected the interest and principal when they became due, and 
reloaned the same. The notes and mortgages were in his possession,· 
and he had the exclusive management and control thereof, but he was 
accountable for his doings to the parties in England. A portioll of the 
1/IOIJe)', at tlze ti111e of the assessment, ~,·as /oa11ed in Kansas in the plain· 
tiff's uame. (Italics mine). Such loans were made by his direction, 
and the loans and the evidences thereof were controlled by him. It does 
not appear that there was any understanding between the plaintiff and 
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the parties 111 England as to how long the arrangement above stated 
was to continue. For aught that appears, it could well continue for an 
indefinite time. The assessment was made for the year 1882, and is in 
these words, as appears from the assessor's books: 'Hutchinson, Charles, 
Agent for the other parties, names not gi\'en, moneys and credits, $34,699: 
total $34,699.' 

'"IlL The plaintiff has the money in question under his control 
and llli11Hlf/C111Cill, and loaned the same for pecuniary profit, and is 
therefore clea-rly within the letter and spirit of the statute; and counsel 
does not claim otherwise. Their contention is that the· statute should 
not be so construed, for the reason, as we understand, that, whatever 
may be the rule as to tangible personal property, the situs of moneys 
and credits is where the owner resides; and, as the owners reside in 
England, such property cannot be taxed here, for the reason that it must 
be deemed to be in England. It is undoubtedly true that for some 
purposes, to pre\'ent injustice, legal fiction has been adopted in relation 
to the sitns of personal property_ But this fiction cannot be permitted to 
pre,·ail in \'iew of the facts in this case. 1'\or are we aware of any dif
ference between different species of personal property. The fiction, when 
allo\\-cd to pre,·ail at all, applies alike to all personal property." 

\\'hile the court does not elaborately discuss the proposition as to the tax
ability of the credits represented by the Kansas investment, yet, it will be observed 
that this poi1;t was necessarily im·olved in the decision of the case and that the 
same is, therefore, to that extent, authority for the conclusion that a state may tax 
the credits arising from a business managed and-conducted within its territorial 
borders by an agent of a non-resident, having full power in the premises, regard
less of the domicile of the debtor. This conclusion is consistent with the decision 
of the Supreme Court of the United States in Buck vs. Beach, supra, wherein 
the sole question was as to the extent of the control and management possessed by 
the agent residing in Indiana. 

The broad principle, then, which should be stated before embarking upon its 
application to the facts submitted by the board of review, is as follows: 

A state may tax credits clue to a non-resident arising from business trans
acted hy such non-resiclent within its territorial jurisdiction ·and due from those 
residing therein, regardless of the place from or through which the affajrs of the 
non-resident, respecting the business so transacted, are managed; a state may also 
tax credits ultimately belonging to a non-re;"ident, if arising from a business man
aged and conducted within its territorial limits by an agent of lsuch non-resident, 
regardless of the situs of the debtors. 

It "·ill be reaclilyi seen, from what has preceded, that it will be necessa;y for 
the board of review to ascertain definitely the extent of the management of the 
business affairs of the \V. ::\f. Ritter Lumber Company which is intrusted to the 
officers of the company at Columbus, Ohio, or which is transacted and managed 
through and from the Columbus office . 

.-\s a guide to the board in the pursuit of this inquiry I beg to point out 
some of the immaterial facts which have been gi\·en to me, and all of which are 
incorporated in the statement made at the opening of this opinion: 

In the first place the mere fact that the books of account and the notes and 
other e\·iclences of indebtedness are held at Columbus is not of itself of determining 
force. Regard must he had to the purpose for which such accounts and notes are 
there held and to the nature of the control over the collection thereof, and the 
disposition of the proceeds of such colleCtions when made, by the Columbus 
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off.ce. That is to say, if, as seems to he claimed hy counsel representing The \\'. :.\1. 
Ritter Lumber Company. the Columbus office is nothing more or less than a sort of 
clearing hou,;e for its various collection agencies, the company is not taxable here 
upon the credits so held for temporary purposes at Columbus. 

In the second place the mere fact that some of the executive officers of the 
company have their off.ces in Columbus is not of itself controlling, although of 
strong persuasive force. Unclt;r the regulations and by-laws of the corporation 
the power and duties intrusted to such officers may relate solely to the rountine and 
detail of its business. Broad questions of policy and the like may be required .'to be 
determined at stock-holders' meetings or directors' meetings, held at \Vetch, \\". Va. 
This seems, however, I an1 free to say, to he m~st' unlikely, ;ti\d i apprehend that 
t>pon iqvcstigatim! it will he found that a very large and acti\·e part in the manage
ment of the corporate concerns, in the broadest sense, is vested in the officers who 
ha,·e their headquarters at Columbus. 

In the third place the mere I fact that the company owns no plants in Ohio and 
that practically all of its tangible property is located in other states is not of itself 
conclusive. \\'hile it is true that in Hubbard vs.Brush, supra, the court mentions 
the fact that all of the property of the corporation therein concerned was located 
in Ohio, and it is its only plant there situated, these facts were dwelt upon, as I 
have already pointed out. because the question before the court was as to whether 
or not the company paid taxes on its entire capital in the state of Ohio. It is true 
that the principal business of The \\'. :\f. !-Utter Lumber Company is that of manu
facturing, and that ordinarily mch business is (leemed to be carried on at the manu
factory. This test is not accurate, however, and it seems to me that the specific 
case under consideration affords an excellent example of the impossibility of its 
application. If the business uf The \\'. :.\I. Ritter Lumber Company is to be re
garded as carried on where its manufacturing :activities are immediately conducted. 
then, it has no one business place, but se,·eral, located in different states, for its 
>aw mill operations are thus ~cattered. On the contrary, I am satisfied that 
though the saw mills thcmseh·es may be in a dozen states, if, as a matter of fact, 
they are all managed in the executive sense by officers of the corporation and 
directors, sitting in a single place, the business situs to which the credits arising 
from the manufacture of lmnher, through such plants, are referable I is that office 
and that only. 

In the fourth place, the mere fact that The \V. :\f. Ritter Lumber Company 
is incorporated under the laws of \\'est \'irginia and that its stockholders' meetings 
and so111e of its directors' meetings (as the statement of counsel has it) are held 
there, is not of itself conclusive. So far as the stockholders' meetings arc con
ccrmd. t·nle~s the regulations of this company differ from those of most business 
corporations, they pertain cxclush·ely to the doing of what ;,[ r. Thompson calls 
the "constituent acts'' of the corporation. and ha\·e nothing whatever to do with the 
management or conduct of the business carried on by the corporations. So also 
as to the directors' meetings held in \Vest Virginia; if, under the regulations, by
laws and customs of the corporation, the only business transacted by the directors 
in \\'est \'irginia is the election of officers to be elected by them, the declaration 
of dividends, dc.-in short. that pertaining to the management of the corporation, 
as such, as distinguished from the lmsiness in which it is engaged, then, it would 
>till be possible for the corporation. through its directors and other officers, to act 
ccmpletely in another jt:risdiction in the management and control of its purely 
business acti,·ities. 

In the fifth place. the ml·rc fact that the increment to the capital of the com
pany is not reinvested in Ohio is not of itself of determining force. This point 
is closely related to that with respect to the location of plants of the company. I 
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mention it, however, because of the fact to which I have already repeatedly al
luded, that nearly all the cases pertaining to the power of the state to tax the 
credits of non-residents are those in which the business of loaning money was con
ducted through an agent in the state asserting the taxing power. As I interpr~t 

those decisions, however: as well as the few cases in which the facts are not in this 
typical form, the ultimate test is that of control and management of the investment 
and not the place where it is made ;-the place where the business is conducted 
and not that where the property is located or the debtor resides. 

In the sixth place the mere fact that the Columbus office in its capacity as a 
collecting agency, if that be only one of its functions, uses banks and other 
agents in different states in which the debtors of the company reside is of no force 
whatsoever. If (the Columbus office has control of these collections and of the 
evidences of indebtedness upon which they are based, and surrenders such evi
dences of indebtedness to such bank or other agents upon its own intiative-in 
other words, at I a11 times retains the fu11 charge of the collection business of 
the company without dictation from any other or higher authority in the com
pany than itself, then, that office is :certainly more than a mere clearing house 
for the collections of the company and the board is entitled to take such facts into 
consideration, together with others pertaining to the degree of control possessed 
by the Columbus office over the affairs of the corporation generally in determining 
whether or not the Columbus office is the one executive office of the company. 

All the aforementioned considerations, then, are subordinate to the :one test 
which, in the last analysis, must determine whether or not the credits of the \V. :\f. 
Ritter Lumber Company, arising from sales outside of Ohio or otherwise dur it 
from persons and corporations not resident of Ohio, must be returned by the ac 
counting offi!=er of that company at Columbus, Ohio, for taxation there. That test 
is as follows: 

If,·at the offices of the company in Columbus, Ohio, the ultimate control of all 
cf its business affairs is exercised by its directors and managing officers, leaving 
for transaction at the technical domicile at \Velch, \V. Va., only such business as 
rdates to the organization of the corporation as such, and its relation to its st•)ck
hulders, all of the credits of the company arising from business done ever} where 
are taxable here, because all of the business is managed here and tP.e control of 
the credits is referable to this office. If, on the other hand. those in charge of the 
Columbus off.ces are agents to whom limited authority is delegated, with respect to 
the corporation's business policies and dealings, subordinate to the control of some 
external power within the corporation, then, only those credits arising from sales 
in Ohio or otherwise attributable to Ohio debtors must be returned by the company . 
in Ohio or otherwise attributable to Ohio debtors must be returned by the company at 
Columbus. The statement is made by counsel representing the company that souze 
of its directors' meetings arc held at \Velch, \V. Va. ::\o statement is made as to 
where the other directors' meetings are held, or as to what the policy of the com
pany is as to the nature of the business customarily transacted in the directors' 
meetings held in \Velch, \V. Va. Ordinarily, the ultimate control of the business 
policies of a corporation is vested in its board of directors and by them exercised; 
they in turn delegate the execution, in detail, of the policies determined upon 
them by them to the managing officers of the company. The exact functions of 
the several officers and of the directors respectively arc subject to definition by the 
regulations and by-laws of the corporation. It is, therefore, apparent that I cannot 
answer categorically the question which has been submitted to me. I can only ad
vise that the board of review ascertain certain facts and act in accordance therewith, 
under principles which I have laid down and shall hereafter lay down. I have 
gone thus carefully into the question, however, because I have apprehended that 
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many similar questions might arise from time to time throughout the state and that 
the tax commission might be requested for rulings thereon. 

I am of the opinion, therefore, as to the first question submitted, that the 
board of review must first call upon The \V. :\1. Ritter Lumber Company for a 
statement as to the degree of control ,-ested by the regulations and by-laws of the 
company in its board of directors. If it is ascertained that the directors exercise 
over the affairs of the corporation the degree of conrtol usually exercised by di
rectors of corporations generally, and particularly with respect to the determina
tion of what terms shall be gh·en purchasers in general, what plants shall be oper
ated, by what force of men, what forests of timber shall be purchased for the uses 
of the company, what localities shall be cam·assed by the representatives of the 
company in an effort to secure business, what proportion of the income of the cor
poration shall be set aside for betterments and the like (I have suggested a few 
only of the many possible acti,·itics of the board of directors); then the board 
should ascertain where those meetings are ordinarily held at which the directors 
transact business of this nature. lf the board finds the meetings held at \V elch, 
\\'. Va .. are for the purpose of doing acts which relate to the constituency of the 
corporation itself, such as the annual election of officers, the periodical declaration 
of dividends, etc., while all other llleetings at which general business policies are 
discussed and determined are held at Columbus, at the general offices of the com
pany there, then, in my opinion, the board may safely determine that the credits of 
the company are all subject to taxation in Ohio. 

If upon such investigation the board finds that under the regulations and by
laws. of the company the board of directors is not vested with acth·e control and 
management of the business policies of the company, and that the same is com
mitted to the president or to some other officer or officers of the corporation, sub
ject to no superior control and to no check whatsoever, save that which would 
be rendered effectually by removal from office or employment, then, the board 
should ignore the custom of the directors with respect to the holding of their meet

. ings and should ascertain whether or not the business offices of the president and 
the other managerial officers of the corporation are at Columbus. If that is 
ascertained to he the case, and if the husine<;s headquarters of the executive officers 
of the corporations are in Columbus, and those officers ha\'e, as aforesaid, the com
plete and actual charge of the business affairs of the corporation, being responsible 
only for results to the board of directors, then, and in that event, all the credits of 
the corporation, arising from sales. wherever made, or due from debtors wheren~r 
residing, should be returned for taxation here. 

J may summarize my conclusions of law as follows: 

If the business affairs of the \\'. ~r. Ritter Lumber Company are transacted 
from the Colt:mbus office. without control as to such matters on the part of any 
other agency or power within the corporation, then, the whole business of the cor
poration is transacted at Columbus, and all of its credits are localized here within 
the meeting of the rule as so frequently and so loosely stated by courts and text 
writers. In any e,·ent, the credits arising from Ohio sales and due from residents 
of Ohio must be returned by the Columbus office for taxation here. The represent
ati,·es of the company seem to concede this point,with possibly one qualification, 
which I shall immediately discuss. 

The qualification which l ha,·e in mind is that which takes the form of a 
contention on the part of counsel representing the company to the effect that 
inasmuch as all of the plants of the company are in another state and the company 
maintains no lumber yard or other office from which sales are directly made in the 
state of Ohio, but ships its product directly form one of its plants to its customer~ 
whereYer located, it is, therefore. as to Ohio sales, engaged in interstate commerce, 
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and that the credits arising from such business cannot be taxed. In support of this 
contention the case of \Vestern Union Telegraph Company vs Kansas, 216 U. S. 1 
is cited. This case is easily distingitished upon the principle which is stated in 
Judson on Taxation, Section 183, as follows; 

··rn one sense all commercial business between citizens of different 
states is interstate commerce. The manufacturer who ships his goods to 
a purchaser in another state, is engaged in interstate commerce. But in 
this connection the term 'carrying on interstate commerce' has a peculiar 
and technical meaning, which limits it to corporations actually engaged 
in carrying on interstate commerce, that is, common carriers and others, 
who afford the facilities whereby commerce is carried on between the 
states. Thus all public carriers, railroads, steamboats, telegraph or tele
phone companies, bridge and ferry companies, are carrying on interstate 
commerce in this sense. The state can neither exclude corporations of 
this class, actually engaged in interstate commerce,' nor can it impose any 
conditions upon the transaction of their business in the state. A railroad 
or telegraph company opening ait office in the state for 'its business and 
manufacturing corporation, which establishes there a sales office or a 
sales agency, are both, broadly speaking, engaged in interstate. business, 
but in a different sense. The latter can be taxed by the state for the 
.1rivelege or excluded, the former cannot.". 

In writing this paragraph, the author was discussing the right of a state to 
exact license fees from foreign corporations for the privelege fOf doing business 
within its jurisdiction. That was the nature of the case in \Vestern Uni.on Tele
graph Company vs. Kansas. 

This point is not elaborately discussed in the brief, and I shall not take the 
time to go deeply into it. Suffice it· to say that the rule seems to be that a state 
may tax whaten;r property rights and things of value it finds located within its 
borders, although the same may be themselves the instrumentalities of interstate 
commerce or arises out of the carrying on of that commerce. · In order to con
stitute a burden upon interstate commerce the taxation of the state must directly 
fasten itself upon that commerce as such. I am aware of no case which holds that 
a state may not tax the fruits of interstate commerce when it finds them localized 
within its borders, by the same rule and under the same laws as it taxes other 
property there localized. The tax which the hoard of review claims in this case 
is neither a license tax nor a privelege tax. It is not imposed upon the receipts 
from commerce as such or the credits growing out of commerce as such; it is the 
general property tax due the state as a just return on the value of the property 
right held within its dcmain. This contention of counsel, if it be seriously put 
forth, is not tenable. 

Your second question is more easily answered. \Vhile it seems a hardship to 
hold that a taxpayer must, at his peril, ascertain the amount of money with which 
he is credited at the bank on the day preceding the second :\fonday of April, al .. 
though he may have issued a large number of checks against his account, and in 
good faith believes the same to be practically exhausted, yet, in Insurance Com
pany vs. Hynicka, 5 X. P. n. s., 255, our statute pertaining to the taxation of 
moneys was construed in this particular as follows: 

":\foney as defined in Section 2730, when on deposit and subject to 
legal demand, is taxable, whether held by one m his own right. or in a 
representative capacity, and outstanding checks which have not been cer-
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tified can not be deducted from the balance in the bank in determining 
the amount to be returned." (Revised Statutes, now Section 5326, General 
Code.) 

569 

:.\Iy view of the law is in accordance with this decision and I am therefore 
of the opinion that the amount of money actually in the bank subject to with
drawal on the day precediug the second :.\Ionday in April must be returned by 
the taxpayer for taxation, subject to no deduction for outstanding checks excepting 
such as may ha ,.e been certified by the bank. 

Of course, checks not certified and outstanding on the day preceding the 
second :\Ionday in April represent debts of the taxpayer; as such they may be 
deducted from his credits, but not from his moneys in bank. 

460. 

Very truly .yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

TAXES AXD T.\X.\TIOX-CORPOJL\TJO?\S-\\'lLLLS Fl{i\XCHISE TAX
IXTERSTATE CO:\DlERCE-DETRO!T & CLEVELAXD )JAVIGATIO~ 
CO:\IPAXY. 

Siuce the Detroit & Cleveland Xavigation Company is ellgagcd in iuterstate 
commerce, it is uot subject to Sccti01i 148c, Re·<·ised Statutes, aud since a corpora
tion is nat liable for the Hlil/is Fra11chise Tax ttllless it is subject to Section 148c. 
Revised Statutes. the Detroit & Clei:cla11d Yavigatio11 Compa11y is 110t liable far the 
same ta.r. 

Tax Commission of 0/zia, Colu111bus, Ohio. 

In re F-11822-The Detroit & Cle1•eland Navigation Colll/>llll.\'. 

GEXTLE.:-!EX:-ln the abm·c entitled matter I firid, as a matter of law, that the 
state has no claim for franchise fees. I recommend that the Commission authorize 
the Attorney General to dispose of the claim without collecting any part of it. 
:\[y reasons for this condusion are such, I believe, as to justify the preparation of an 
opinion for the guidance of the Commission in other similar cases, of \vhich I ap
prehend there may be several instances. 

The facts pre~ented to me hy counsel for The Detroit & Cleveland Xaviga
tion Company, and verified by the Secretary of State, in person, are as. follows: . . ' ·, 

"The Detroit & Cleveland Xa,·igation Company is a foreign corpora
tion engaged in interstate commerce, as a water transportation company. 
This company, under its former name of The Detroit & CZ!e,·eland 
Steam Xavigation Company, qualified under the laws of this state in 
1893, the law heing what has since heen known as section 148-d, and is 
now section 178 of the code. \\.hen the section, generally spoken of 
as 148-r, was passed in 1894, the then Secretary of State called upon this 
company to qualify under that section, and it was poi;1tetl out to him 
that this company came within the exception of that act in that it wa~· 
a transportation company engaged in interstate commerce. Subseqtl{'nt
ly, on ~larch 16, 1904, the company, having changed its name by dropping 
out the wore! 'steam'. again qualifie.d under Section 148-d, but it has not 
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qualified under Section 148-c, which is now Section 183, etc., of the code. 
For some years two or three boats, obsolete for the general line work, 
a part interest in which was owned by The Cleveland & Buffalo Transit 
Company and the remaining interest owned by The Detroit & Cleveland 
Xavigation Company, have been by a joint arrangement put into a 
Cleveland and Toledo service, taking some local passengt:rs and some 
on through tickets coming from other states, but the general, and with 
this small exception, the entire business of The Detro:t & Cleveland 
:\'avigation Company has been at all times its interstate commerce busi
ness in connection with its scn·ice between CJe,·e\and and Detroit, and 
so on, up Lake Huron. 

"The Detroit & Cleveland Xavigation Company has made reports 
and paid through the State Auditor's office the annual excise tax from 
the years 1904 to 1909, both inclusive, but in 1910 this service between 
Cleveland and Toledo was treated separately by the tax commission 
of Ohio and it goes by the name of The Cleveland and Toledo line, al
though there is no such corporation, and its only existence is, as above 
stated, a joint operation as to two or three boats, and this only for about 
.two months of the year." 

· ln an opinion addressed to the Secretary of State, a copy of which I have 
sent you under separate cover, I have stated the following conclusions of law, 
the reasoning in support of which it will not be necessary to repeat in this-opinion: 

1. A corporation might be, and possibly many corporations arc, required to 
comply with Section 148d, Revised Statutes, now Section 178, General Code, with
out being required to comply with Section 148c, Revisetl Statutes, now Section 
183, General Code. 

2. All foreign corporations subject to compliance with any laws of the State 
of Ohio are subject to compliance with Section 178 of the General Code, formerly 
Section 148d, Revised Statutes: so that all corporations sub; ~ct to compliance 
with Section 183, General Code, are also subject to compliance with Section 178, 
General Code. 

3. The \Villis law, popularly so-called, and particul!!rly that portion thei·eof 
now incorporated in Section 110 et seq. of the Act of June 2, 1911, 102 0. L., 249. 
does not, nor in any of its form did it ever apply to corporations not required to 
comply with the provisions of Section 148c, Revised Statutes, now Section 183, 
General Code. 

It appears from the above statement of facts tha·t The Detroit & Cleveland 
Xavigation Company has never complied with Section 183 of the General Code, 
nor with its predecessor, Section 148c, Revised Statutes, but did comply with 
Section 148d, Revised Statutes. Whether or not it was liable to comply with 
Section 148d is not mooted by counsel representing the company. The qucstio•J 
as to whether or not any kind of a privilege or franchise tax or license m"ay he 
exacted by a state from a foreign corporation engaged in interstate commerce is 
an interesting one; as is the further question as to the exact nature of the exac
tion made by the state of Ohio under former Section 148d of the Revised Stat
utes. It is sufficient to note that the company has voluntarily complied with this 
section and that in accordance with the reasoning of the opinion to the Secretary 
of State, to which I have already referred, such voluntary compliance with Section 
148d does not estop a corporation from denying that it is liable to comply with 
Section 148c. 

In hut two respects is the case of The Detroit & Cleveland Xavigation Com
pany different from that of Eastman Kodak Company, passed upon in the opinion 
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to the Secretary of State. In the first place, The Detroit & Cleveland Xavigation 
Company is a publ.ic utility and has paid excise taxes to the Auditor of State for a 
number of years. This, however, was upon the assumption by it that it was in part 
engaged in intra-state commerce, the excise tax law, at all times, requiring the pay
ment of taxes upon receipts of transportation companies from such commerce at least, 
whether the company was engaged also in interstate commerce or not. There is 
nothing in such conduct incompatible with the present assertion that the company 
is engaged largely, if not exclusi,·ely, in interstate commerce. 

This brings me. then, to the second and principal points of difference between 
the present case and the one discussed in the opinion to the Secretary of State. 
\ \'hile Eastman Kodak Company neither owned nor used any part of its capital 
or plant in Ohio, and did not, within the technical definition of the term, "do 
bminess" in Ohio, this is not the case of The Detroit & Cleveland Xavigation Com
pany; that company does not own valuable property in Ohio (although this is not 
disclosed by the .state~nent of facts above set forth) and does \1Se a part of its 
.capital in this state. Unless some other reason appears, ·therefore, for claiming 
exemption from the \Villis law, the company is liable for that tax, inasmuch as it 
has been determined (and the correctness of the determination is not disputed) 
that the corporation, as such, is not engaged in the business . of intra-state water 
.transportation. but that this operation is separate and distinct from its ordinary 
corporate actlntles. Such another reason is found, however, in the l;mguage of 
present Section 188, General Code, forme~ly part of Section I48c, Revised Sta(tltes, 
which provides as follows: 

"'The preceding five sections (including Section 183) shall not apply 
to foreign '' '~ * express, telegraph, telephone, railroad, sleeping car, 
transportation, or other coq)()ration engaged in Ohio in interstate com
nlerce ; * ::: :.::" 

The Detroit & Cleveland Navigation Company is a foreign transportation 
company, engaged in Ohio in interstate commerce-almost exclusi,·ely so engaged. 
in fact, under Section 188, I am of the opinion that the extent to which a corpora
tion may be engaged in interstate commerce is immaterial. It is very clear, it 
seems to me, that The Detroit & Cleveland Xavigation Company' was not subject 
to compliance with Section 148c, Revised Statutes, and is not now subject to com
pliance with Section 183, General Code, or liable for the penalties prescribed by 
Section 186, General Code, for failure to comply therewith. 

The question is thus raised as to whether or not a foreign ..:orporation which 
owns and uses a part ·or all of its capital or plant in Ohio, but which is one of the 
companies engaged in interstate commerce and enumerated in Section 188, General 
Code, is liable for reports and fees under the ·willis law, or rather under Section 
110 ct seq. of the Act of 1911. 

Recurring 1iow to the analysis of Section 2 of the \Villis law, and its succes
~ors, Section 5525, General Code, and the corresponding sections of the tax com
mission acts of 1910 and 1911, as set forth in my opinion to the Secretary of State, 
I beg leave to point out again that in order that a foreign corporation may be 
made liable to the \Villis law under any of these sections, it must appear not only 
that it does business in Ohio, not only that it owns or uses a part of all of its 
capital in Ohio; but also tlwt it is subject to compliauce with Sectio11 l48c, Revised 
\tatutes, or Sectiou 183, Ge11era/ Code. · 

The Detroit & Clevelancl Xavigation Company is not subject to compliance 
with Section 148c, Revised Statutes. or Section 183, General Code, and is there-
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fore not subject to the \\'illis tax; that is, it is not liable for reports and iecs 
under Section 110 et ~eq., 102 0. L 249. 

· 1;1 my opinion it would be useless to take any posjtion other than that which 
I ha,·e abO\·e outlined, in court. The meaning oi the statutes im·olved is so plain 
that !itig·ation of this point is not worth. while. 

I therefore respectfully repeat my req1iest that I be authori.zed to compromise 
claim F-q822, without the pa):ment of any fees or penalties. or the making of any 
reports whatsoe,·er. 

489. 

Very truly yours, 
TnJOTHY S. HoG.\:\', 

Attomcy General. 

TAXES AND TAXATION-BOARDS OF REVIEW-POWER TO CHANGE 
VALUATIONS 0:\' FUTURE DUPLICATE WHEN ACTI:\G AS AX
NUAL BOARD OF EQUALIZATION, AXD 0~ :PRESE~T DUPLICATE 
WHEN ACTJXG AS QUADREN:\'IAL BOARD OF REVIEW. . 

Chaugcs in real estate value made by the board of rez•iew wh1.'11 acti11g as a11 all
lwal board of equali:::atio11, affect ouly the duplicate in process of betug made up. 
W1le11 acti11g as a quadre1111ial board of revision, however, such board has f'O<c•er to 
make cha11gcs 011 a duplicate iu the ha11ds of a treasurer for collectioll. 

Counrcus, OHJo, July 5, 1912. 

The Tax Commissiou of Ohio, Columbus, Ohio. · • · 

GENTLEMEN :-I beg to acknowledge receipt of your favor of June· '12, en
closing me a copy of a letter addressed to the commission by the county auditor 
of Franklin county, in which the writer state that a complaint against a real estate 
valuation has been recently filed with the board of review of the city of Columbus. 
with the specific request that the valuation complained of be changed upon the 
duplicate now in the hands of the treasurer for the collection of taxes thereon. 
The auditor desires to be advised as to the power of the board of review at the 
present time to 't>rder changes made upon the tax duplicate. 

The following sections of the General Code furnish T think, by necessary 
inference the answer to the question thus submitted: 

"Section 5624. 

''Boards of review, within and for their respective municipalities, 
shall have all the powers and perform all the duties prvnded by law 
for all other municipal boards of equalization and revision. * * * * * * 
vVhen the appointment of a board· of re,·iew in a municipality all other 
boards of equalization and revision therein shall he abolished. At the 
conclusion of the quadrennial appraisement of real property in such mu
nicipal corporation, the board of review therein shall sit as a board for 
the equalization of the value of such real property." 

Section 5624-L 

"Boards of re\·iew for municipal corporations sitting as boards of 
equalization and revision shall ha,·e and exercise, in so far as the same 
may be applicable, all the powers and perform all the duties, and be 
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governed by the same rules and limitations, conferred or imposed by 
law upon annual county boards of equalization of real e~tate and per
sonal property, moneys and credits and quadrennial county boards of 
equalization of real property outside of cities, and such boards sitting as 
boards of revision; * * *" 

Section 5595. 

"The quadrennial county board of equalization shall complete its 
work of equalization, on or before the first :\Iunday in October then 
next following the beginning of the l'qualization. On the completion 
of such work the board shall adjourn as a board oi equalization.'' 

Section 5601. 

''The quadrennial county board of equalization, s1ttmg as a board 
of equalization or as a board of revision, may call persom; before it 
and examine them, under oath, as to their own or other's property. The 
president or the presiding officer pro tem. of the board may administer 
oaths. If a person notified to appear before the board refuses or neg
lects to appear at the time required, or appearing, refusing to he sworn, 
or answer any question put to him by the board, or by its order, the 
presiding officer of the board shall make complaint thereof, in writing, 
to the probate judge of the county, who shall proceed against such 
person in like manner as is provided for in the last sub-di1·ision of 
chapter three of this title." 

Section 5599. 

"The quadrennial county board of equalization shall sit as a hoard 
of revision, when notified by the auditor of the county to meet for that 
purpose. It shall begin its session as a board of revision, on the first 
Monday of :\Jay following the completion of the quadrennial equaliza
tion, and shall dose its session on or before the fourth :\Ionday of Sep
tember next following." 

Section 2588. 

"From time to time the county auditor shall correct all errors which 
he discovers in the tax list and duplicates, either in the name of the 
person charged with taxes or assessments, the description of lands or 
other property, or when property exempt from taxation has becn charge<) 
with tax, or in the amount of such taxes or assessment. If the cor
rection is made after the duplicate is deli1·ered to the tre;.surer, it shall 
be made on the margin of such list and duplicate without changing 
any name, description or figure in the duplicate as deli1·ercd, or in the 
original tax list, which shall always correspond exactly wit.h each other." 

Section 5580. 

"The * * * board for the annual equalization of the 
sonal property, moneys and credits in each county * * 
* * * on the \\' ednesday after the third :\Ionday in 1\fay 

real and per
* shall meet 
* * :::: ., 
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Section 5590. 

''The county auditor shall lay before the board aud also before 
all city boards of equali::atiou * '~ * the returns of the assessors for the 
current year * * and also the Yaluation of the real estate as cutered 011 

the duplicate of the preceding )'ear * *." 

Section 5620 . 
.. The board of review shall meet annually at the office of the county 

auditor on the first Monday in June, and continue in session from day to 
day, except Sundays and legal holidays, until the Saturday preceding the 
first :\Ionday in June of the following year. The state board of ap
praisers and assessors for laying excise taxes may fix the time within 
which the work shall be completed." 

I think it is reasonably clear upon eyen a casual inspection of the foregoing 
sections, .that the an~wer to the auditor's question depends upon the further ques
tion as to. whether or not the Board of Revie\V of the City of Columbus was at 
the time the complaint was made sitting· as a quadrennial board of revisioti or an 
annual bo~rd of equalization. It is obvious that inasnmch as changes made by a 
board of re,·ision are under section 5601 fo be made in the manner provided by 
Jaw for ;naking corrections on the duplic~te, such board has power to change 
valuations on a duplicate in the hands of the treasurer for collection. It is equally 
oln·iotts, I think, that changes made by an annual board of equalization affect only 
the 'duplicate then in process of being made up: This follows from section 5590 
supra, and further from the fact that the work of the annual county hoard of 
equalization and the board of review sitting as an annual board of equalization 
is one of the steps in making up the future duplicate,-not correcting a past 
duplicate. 

In my opinion the Board of Redew of the city of Columbus was at the 
time the ·complaint spoken of by the auditor was filed ·(June 11, 1912) sitting as 
an annual board of equalization. I do not think that the state board of appraisers 
has the power under section 5620 supra, to ·regulate or change the times at which 
city boards of review shall exercise the various functions imposed in them by 
law. These matters are regulated by Sections 5580, 5594 and 5599, all of which, 
as to boards of review, are adopted by appropriate reference in sections 5624 and 
5624-1 supra. Between the first Monday of l\Iay, 1911, and the fourth l'vfonday 
of September, 1911, or such later date, within the limits fixed by the state board 
of appraisers. as might have been necessary to afford the board sufficient time 
to complete the work of hearing complaints theretofore made to it as a board of 
rct•is.iou, the board of review was sitting as such board. Changes" made by it 
upon such complaints after the duplicate of 1911 was in the treasurer's hands 
were in aild to that duplicate. Complaints thereafter ·filed, howeyer, are to be 
heard by the board as an annual board of equal~zation at its session beginning 
on the third :\Jonday in :\fay,. 1912. Acting as such board it cannot change the 1911 
duplicate. 

As to the exact date beyond which complaints made to ·the board of re
Yiew as a board of revision may not be received by it, I express no opinion. (See 
Britton YS. Baker, 12 O.D., 107.) 

It is sufficient for the present purpose to state that the complaint in question 
clearly inYoked the jurisdiction of the awwal board, not the board sitting as a 
quadrennial board of revision. 

. Very truly yours, 
ATTORXEY GDIER,\L. 
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539. 

T.\XES AXD TAXATIOX-S.-\YIXGS Bc\XKS-RETURX OF DEPOSITS 
BY DEPOSITORS-BY BAXK-·'~lOXEYS"-"CREDITS''-PERSOX :\L 
PROPERTY-SOCIETY FOR SAVIXGS-SPRIXGFIELD S.\ VIXGS 
SOCJETY-·BAXKS \\'ITH AXD \\'ITHOUT CAPITAL STOCK 

/loth the socie(\' for saviugs of Clevelaud aud the Spriugfield Saviugs So
ciety of Spriugfield were orgaui:::ed 1111der laws siuce repealed aud these iustitutious 
are therefore di[fere11t from all other baukiug compauies in Olzio. 

L'pon the authority of Collet ~·s. Spriugficld Saviugs Compau_\' which cou
sidered the case of the defeudaut compauy ~l'lzich ~<Jas similar to the sociel:!,' for 
saviugs, iu that 11either socie(\' had a capital stock, the eutire ·workiug capital of 
either being made up of the deposits recciz•ed by them, both societies are to be 
held the agents or trustees of the depositors. Tlze fuuds of such depositors could 
1101 therefore be classed as credits. 

/11 spite of the fact that Section 5370 of the General Code requires age11ts 
or trustees to retunz fol' taxation fuuds iln·ested by them in behalf of otlzers, still 
by reason of the requircme111 of the same statute that the IIIOIICJ'S subject to order 
or check should be returued by the depositor, these deposits must be rctunzed 1101 
by the societ:v but by the depositor. Further •·easous iu support of this rule, are 
that the bank could 1101 h1tcud such deposits to be returned by both bauk aud de
positor and also tl~e fact that siuce 111011eys are subject to the depositor's order, 
without regard to the llature of the iw<·estmcllt, he has 110 direct iutcrest i11 thi! 
investment itself, as cestui que trust. 

1-Vhether such deposits must be retumcd by said depositor as uzoueJ' or as 
personal propertJ• is immaterial. 

ln savings bauks properly so-uamed, the officas or tmstees arc agcuts of the 
depositors. Wizen the capital is owued by shareholders however, the.\' are n•rougly 
uamed saviugs banks, and the relation between bank aud depositor is that of debtor 
aud creditor for the reason that the securitJ' for deposits tlzereiu depeuds partly 
upon investments made of their capital stock and not altogctlll!l' upo11 the iuz•est
mellts of the deposits themselves. 

Since therefore, all so-called savings banks in Ohio, except the two abo"<·c 
mentioned, possess a capital stock, depositors in such banks arc really preferred 
creditors of the banks and 011t prilzcipals or cestui que trusts. 

Such deposits should thaefore be listed as credits, e):cept when they become 
money by express provision of Section 5325 of the General Code, t.'1at is wlzcu they arc 
payable upo11 dcma11d and without rig/1t to interpose a suspension of payment by 
notice. 

From these rules therefore "deposits in tire society for savi11gs and The Sprilw 
field Savi11gs Society and in all otl1er proper savi11gs banks outside of 0/rio. mnJ 
be returued b_v the depositor himself. 

Deposits in all other Ohio sm;ings banks a11d in all banl~s lza<'ill!] a capi 
stock must be returned as moneys, if paJ•able 011 dema11d, if P<13•able otlrcr"<t•ise 
credits. 

CoLV)fBVS, OHIO, July 22. 1912 

Tax Commission of 0/zio, Columbus, Ohio. 

GENTI.E~JEN :-T beg to acknowledge receipt of your letter of June 13th 
in full is as follows: 

"The commission submits to you the following questions relatin• 
deposits in saYings banks, and encloses h~rewith the rules of a numho 
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such institutions-three from Cle,·eland and two from Columbtt.~ 
will not. that the rules go,·erning withdrawals and the requirements tv 
gi,·e notice before withdrawing deposits are substantially similar in all 
oi these, and presumably are the same 111 all savings banks throughotit 
the state. 

The questions submitted are: 

"1. Are such deposits 'moneys' within the definition of that term 
111 Section 5326? 

"2. ] f such deposits are not moneys, are they 'credits' within the 
definition of that term in Section 532i? 

'·3. Does a trust relation exist between the bank and those deposit
ing money with it under the conditions provided by such rules and regula
tions, and, if so, is it the duty of the hank to return the same as trustee 
under the provisions of Section 53i0, General Code?" 

One of th~ pamphlets ·enclosed ll\· ,·ou in vour letter contains the rules and 
regulations of the society. for savings in -the cit); of Cleveland, the .. other rules are 
those of se,·eral banks organized as savings and trust companies. l mention this 
fact because,_ for convenience, l shall deal separately with the case of the society 
for savings. The rules of the societv for savings, insofar as thev bear upon the 
ciuestion submitted by yon, are as follows: . . . -

"Deposits will be received from one dolla~· upward; the sum de
posited to the credit. of any one account may not e.~~eed in th.e aggre-
gate five thousand dollars, without special arrangeme1~t. * * ·~ · 

''Di,·idends are declared and credited upon depositors' accounts 
,se.mi-annnally, on Jiumary 1st azid July I st, and these are entitled to 
di,·idends the same as tl1e original deposits. The rate is fixed by the 
focie.t/5 earnings, whi-ch In the past have warranted a dividend of not 
ress·· than ···four per centum per annum. * * * 

""The society does not accept on deposit the funds of banks, _bankers, 
firi{{s. or llllsiiles"s corporations. ·,:, * * - . . 

. ":\Ioney deposited, and the di,·idends thereon, ;;ay be withdrawn by "' . 
the depositor ei'tlie·r in ·pdrson, b)· orde~· in writing,_ or by letters of 
attori1ey, and in' case of death by ]ega] representati\·es; but no pre son 
shall be entitled to receive any part of his principal or· dividend zwless he 

· prod11te ihe pass~ book ~~ '" '' or shall prO\'e that such book has been lost or 
destroyed, in which case a written discharge> and indemqi!~· my be re: 
quired. * * * . .. 

"The privilege· which is uniiormh· reserved by savings banks, of 
requiring notice before any sum may be withdrawn will not ordii~arily 
be enforced, and as a general rule depositors '~~il be permitted to with
draw their deposits at pleasure." 

The other rules enclosed in your letter, while differing in language, are 
mbstantially similar to each other. I quote one of these pamphlets, which is 
ypical of _all of them, 

"Savings deposits oL _________ Dollars, or more, will be recei,·ed, 
upon which interest "·ill he allowed, in accordance, with these rules, at 
the rate oL _________ per cent. p_er annum . 

. , 
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''.\ccrued interest will he placed tG the credit of depositors, '' ':' •:< 

and if not withdrawn will be added to the principal and will draw in
terest from the date of credit * * * 

"Deposits may be withdrawn by the depositor in person or by writ
ten order, but either case the pass-book shall be presented that sue~ 

withdrawal may be entered therein," * * In the e\·ent this houk is lost and 
a duplicate issued, and payment made upon presentation of either the 
duplicate or the original will he a valid discharge to the bank for the 
amount ~o paid. The bank resen·es the right to require a l:ond of in
demnity before a duplicate pass-hook will he issued. 

"Depositors may be required to give sixty days' notice before with
drawing their deposits. but as a general rule they will be permitted to 
withdraw them at their pleasure. ~· * * 

"~o assignment or transfer of this pass-book, or of the deposits 
herein entered, will be recognized by or binding on this bank, unless the 
consent of the bank shall first be obtained, and a memorandum thereof 
entered herein." 

577 

The statutes cited by you, and under which the questions arise are as follows: 
~"'tion· 5326. 

''Th< term 'money' or 'moneys' as so used (in this •itle) includes 
·~ny surp/u,; flY 1111dividcd profits held by societies for sa\·ings or banks 
having n" capital stock, * * * and every deposit which the person owning, 
holding i11 ·.rust, or having the beneficial interest therein, is entitled to 
withdraw in nh,ney on demand." 

Section 532i. 

"The term 'credits', ~., so used, means the excess of the smn of 
all legal claims and demands, \\':I ether for money or other valuable 
things, dues or to become due to the tJerson liable to pay taxes thereon 
including 'deposits in bauks or with pcrJIJIIS i11 or out of the stcrte, other 
tlwu such as crre held to be 1/IOIICJ', as hneinbefore defined, * * *. over 
and above the sum of legal honafirle debts owing by "".:h pl'n:on. ·-:,, '" ·~" 

Section 5370. 

''Each person of full age and sound mind shall ·1i,t the personal 
property of which he is the owner and all moneys in his posscssiori. all 
moneys invested, loaned, or otherwise controlled by him as agent or 
attorney, or on· account of any other person or persons, company or 
corporation, and all moneys deposited subject to his order, clk·ck. or 
draft;·* * * The property '" * * of a person for whose henclit property 
is held in trust (shall be listed) by the trustees: * * '~ and surplus or 
undivided profits held by a society for saving or bank haYing no capital 
stock, by the president or principal accounting officer.'' 

I think that my reason for treating separately of deposits in the society for 
savings must ha\·e been made apparent by some of the foreg-oing statutory pro
Yisions. This institution (for, as I understand it, there is no other institution 
precisely like it in the statc of Ohio) has been gi,·en the distinction of separate 
treatment in some of the taxation statutes of the state and it remains to be seen 

19 --A. G. 
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to what extent such express mention thereof affects the question which you have 
submitted, insofar. as that institution is concerned. 

Jn an opinion to the commission under date of :\fay _24, 1911, I considered 
and passed upon i11ter alia the following question: 

"Is the society for sa\·ings of Cleveland such a bank or banking as
'ociation under the laws of this state as should make report to the 
county auditor and be assessed by him under the provisions of Sections 
5407-5414 of the General Code?" 

ln that opinion it was pointed out that the society for savings of Cleveland 
was incorporated by special act of the legislature of this state prior to the adoption 
of the Constitution of 1851 ; that said special act created certain individuals a body 
corporate and provided that they, and such others as should be duly elected members 
of the said company, should be and remain a body politic and corporate for a period of 
thirty years, which said period was subsequently extended indelinitely by the Act 
of February 15, 1877; that membership in the society as a corporation is not 
extended to all of its depositors. but only to such persons as may be elected by 
ballot by other members, thus constituing the society a "close corporation"; and 
that, finally, Section 3 of said Act provided as to deposits as follows: 

"All deposits of money received by said society, sha!' be used and 
improved to the best advantage and in a manner not incunsistent witJ, 
the laws of this state. And the income or protits thereof sl•all be apr:terl 
and divided among the persons making the deposits, their ex,,,;urs or 
administrators, in just proportion, with such reasonab1<" deduction as 
may be chargeable thereon, and the principal of such deposits may be 
withdrawn at such time and in such manner as fhL said society shall 
direct and appoint." 

lt wa,; also pointed out that the Act ut h~bn,ary iS, 1877, extending the 
ch;,.rter of this society, together with t)Mt of other savings societies, which were 
incc.>rporated under an entirely cliffcr••;tt law, provided that such societies, before 
paying dividends or intere~t on dero"it~, should have a surplus fund equal to fi\·e 
per cent. of th~ whole amount of deposits, which should be gradually increased 
until the same equaled ten per cent. thereof. It was also pointed out that the 
society for savings has no "capital stock" in the sense in which this phrase is 
most often used. 

The question being, as aforesaid, upon the duty ·of the principal accounting 
officer of the society for savings, to return to the county auditor the aggregate 
value of the means invested in the enterprise, as in the case of an incorporated 
bank, I advised the commission that in my opinion the society for savings is not 
a bank within the meaning of the present bank taxation law, being neither an 
incorporated bank having capital stock divided into shares, nor an unincorporated 
bank, but being, on the contrary, an incorporated bank the capital stock of which is 
not divided into shares, and indeed an incorporated bank without capital stock, in 
the strict sense of the term. 

l n reaching this conclusion I pointed out that the statutes contain explicit 
provision for the taxation of all things of value held by the society for savings, 
in that, under Section 5325 and 5370 of the General Code, above quoted, the surplus 
and undivided profits belonging to the society were required to be listed as "moneys" 
by '"the president or principal accounting officer thereof", the real and personal 
property belonging to the society, as such, being assessable to it, as a "person," 
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by virtue of the prO\·isions of Section 5320, in connection with the fact that the 
society could not be held to be an incorporated company whose taxation is not 
''specifically pro,·ided for" within the meaning of Section 5404 as amended: that 
the members of the society, as members, are required to return for taxation the 
\'alue of their interest therein, as such members, as "personal property" under 
Section 5325, being "shares or interests in means not forming part of the capital 
stock of an incoq:orated company": and that, finally, the depositors in mch ~ociety 
should return as money the amount of their several deposits in the institution. 

It will be obsen·ed, therefore, that insofar as the taxation of deposits in the 
wciety for savings is concerned, I have already, in a way, passed upon that question. 
Inasmuch, however, as the question which you now ask was not directly before 
me when I prepared the other opinion, and as my statement respecting the taxation 
of deposits, therein s.et forth, was in a sense gratuitous, though made in the course 
of the expression of my reasons for the ultimate conclusion reached by me, I 
deem it proper to go into the matter again; and to restate in this opinion the sub
stance of the reasoning upon which the statement in question was made by me. 

The case upon which the conclusion of the former opinion, and each of them. 
were based is that of Collett vs. Springfield Savings Society, 13 C. C. R. 131, af
firmed without report, 56 0. S. 776. A full discussion of this case will he found 
in the previous opinion; suffice it to say at this time that it is held therein that in 
the absence of any law specifically taxing the assets controlled by the dcfendent 
savings society, as such, it was the duty of the depositors to return and pay taxes 
upon their deposits. That this was directly held in the case appears from the fol
lowing language quoted ·from the decision of Summers, Jr.: 

"The dcfendent, for each of the years in controversy, returnl'<i 
and paid taxes upon its furniture, real estate, and surplus, less that part 
of the surplus itl\'ested in United States bonds, and the (common pleas) 
court, in one of its conclusions of fact finds that in each of said years 
1887 to 1892, both inclusi,·e, said savings society paid taxes on a larger 
amount than it would be required to pay taxes upon, by the letter of 
Section 2759 of the Revised Statutes. 

"The findings of fact, sustained by the evidence, will warrant no 
other conclusion of law than that the return for each of the years in 
controversy, prior to the year 1892, was not false; so that only the 
return for 1892 is involved, and the principal question is, does Section 
2759b of the ]{evised Statutes * * * conflict with any provision of the 
constitution, 

"Or, to state it in a different form, do the deposits held and con· 
trolled by the defendent. The Springfield Savings Society, belong to it, 
or do they belong to the depositors, and are they held and controlle(l 
by the society as the incorporated agent or trustee of the depositors, and 
for their sole use and benefit? * * * 

"That the relation of sa\·ings societies, such as defendent, and de
positor is that of agent and principal, is settled by an unbroken current of 
authority. (Here follow citations to numerous authorities, including 
Ridenour vs. :\layo, 40 0. S. 9) * * * 

"* * * The society can have no capital or anything with which to 
carry on husiness other than the deposits; and, in order that it may 
induce people to entrust their money to its care and so accomplish the 
objects of its creation, it is necessary that the depositor may, from 
time to time, put in whateYer he can spare, with the assurance that he can. 
at any time, upon short notice, draw out the whole or any part * * 0 
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without awanmg the winding up of the institution, or relying upon the 
uncertainties of finding a purchaser for his interest. And so the law 
provides that he may withdraw his depo,its upon thirty days' notice, and 
that an account shall be given him in a book, or otherwise, of the sum 
deposited, which shall be the evidence of his property in such society. 

* * * 
"* * * it is e\·ident that the depositors' property in such society 

and the deposits, or that in which they are invested, are for the purpose 
of taxation just as clearly reciprocals as are stockholders' shares of stock 
and the capital stock or that in which it is invested; and if the depositors 
are taxed upon the reciprocal of the deposits or that in which they are 
invested, and the society is taxed upon the real estate, furniture, surplus 
and undivided profits, the whole property is taxed, and not only is no 
provision of the constitution violated, but, perhaps, all is exacted that 
the constitution will permit. * * * 

"It only remains, then, to determine whether the depositors are 
required to return for taxation their "property" in these societies." 

:\ fter quoting from Section 2730 of the Revised Statutes the definitions of 
"money" and "personal property," above quoted from Sections 5325 and 5326, re
spectively, General Code, above quoted and referred to, ·the court ·i1ses the following 
language: 

"That is to say personal property shall be held to mean and include 
e\·ery interest in the capital stock, undiYided profits, and all other means 
not forming part of the capital stock, by whatsoever name the same may 
be designated, of e\·ery company, whether incorporated or lmincorpor
ated. ·~ ·~ ~· 

.. ~, * '• whether or not the ii1terests or 'property' of depositors, in 
savings societies organized under the law of 1867, might be held to be 
a deposit, which the owner is entitled to withdraw in money on demand, 
and therefore comprised in the term 'money', or a deposit which the 
owner is not entitled to withdraw in money on demand, ancl therefore 
embraced in the term 'credit', there can be no doubt that that part of the 
definition of personal property in Section. 2730 * * * is sufficiently com
prehensive to include the interests of such depositors. and that they must 
be returned under the fifteenth item of Section 2737. If not, then cer
tainly under the seventh item of that section." 

The two items referred to by the court are now found 111 Section 5376 of 
the General Code, and are as follows: 

"* ·~ * seventh, the total values of all articles of per'ional property 
not included in the preceeding or succeeding classess; * ·~ * fifteenth. 
the amount of all moneys il1\·ested in bonds, stock, joint stock companies, 
annuities, or otherwise; * * *" 

A careful reading of the above quoted excerpts from the opuuon of the 
Circuit Court, and indeed of the entire opinion, establishes three facts: 

1st .. That the court did not decide unequi\'ocally as to whether or not the 
interests of the se\'eral depositors were to he regarded as moneys, investments 
or personal property. though seeming to incline to the view that they are to be re-

0 
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garded as personal property. It is quite apparent, howe,·er, that the court meallt 
to hold that such intere,ts did not comtitute .. credits", although this is not ex
pressly stated. 

2nd. It was not necessary for the court to decide precbely the methocl oi 
listing such depositors' interests, hecau~e the court was 'triving to estahli~h the 
cunclu~ion merely that the taxation of the deposits as property belonging to the 
depositors, together with the taxation of the tangible property and the !iurplns 
and undi,·ided profits, in the name of the ~uciety, reached everything uf value exi>t
ing by virtue of such society. 

3rd. The court undoubtedly meant to hold-although, again, it was not un
equivocally so stated in the opinion-that the deposits should be returned by the de
positors. This follows from the decision that prior to the enactment of the special 
statute (since repealed), by virtue of which savings societies were to be taxecl a' 
banks, the defendant had returned only its surplus and undivided profits, and real 
and tangible personal property, for taxation, and had not returned anything as 
agent or trustee for its depositors. By approving the conclusions of fact and law 
un this point. reached by the common pleas court, the circuit court, and of course the 
supreme coi1rt, affirming it, lent their sanction to the method of return adopted by 
the savings society. 

The decision itself leaves ~omething to be desired in the matter of clearnc,s. 
To be sure, it makes very little practical difference as to whether deposits in a 
society like the Springfield Savings Society are to be taxed as "moneys," "im·est
ments" or perwnal property", the ''per~onal property" having no nsnal selling price. 
In any event, under Section 5388, General Code, the ultimate rule of \'aluation 
would be the same. So long as it is established, and I think it is, by the decision. 
that the depositor's interest is not "credits" the taxing authorities need gin: 
little concern to the further purely argumentati,·e question. 

But the decision also leaves a cloud upon the question as to the court's 
reason for holding seemingly that the savings society !'hould not make the return 
for its depositors as their agent or trustee. lt is expressly belt! in the opinion 
that the society does bear precisely this relation toward its dq>o~itors, and it is 
difficult at first blush to understand why it ,;Jwuld not be obliged to make the 
return as such. Careful inspection of Section 5370, above quoted, however. seems 
to furnish the answer suggested by this question. That section provides that each 
person shall list the perwnal property of which he is the owner, and all moneys 
invested, loaned or otherwise controlled hy him as agent or attorney, and all mmwy-; 
deposited subject to his order, check or draft. That is to !'ay, with respect to 
moneys three rules are furnished, as follows: 

1. One who holds possession of money must return it. 
2. One who controls moneys invested or loaned, as agent or attorney ior 

another, must return such moneys so im·ested or loaned. 
3. All moneys deposited, subject to the order of an indi,·idual, must he re

turned by the one having the right to issue such an order. 

It will thus be seen that a special rule is made to cover deposits, and in my 
judgement this special rule takes the case cm·ered by it out of the more general 
rules otherwise applicable. Thus, in a sense, the actual cash on hand in a savings 
society on taxing day would be co,·ered hy the rule that moneys in possession 
should be returned by the possessor, and as a result the society would have to return 
such moneys; so also the amount represented by the deposits, but which is actually 
invested in productive securities for the benefit of the depositors, on taxing day, 
should be returned as an investment made hy an agent for the benefit of his principal, 
that being the relation of the savings society to its depositors. But because all persons 
having the right to demand money deposited with another must return such deposit as 
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money of their own, it necessarily follows that when the cash on hand, plus the 
amount invested, represents an aggregate sum that is subject to withdrawal by 
check, order or draft, it is not to be returned as cash in the possession of the 
oociety or as an investment made by the society for the benefit of another, but as 
deposits in the name of and upon the return of the depositor. 

To hold otherwise would result in two general property taxes being levied 
upon the same thing, an end surely not contemplated by the statute. Furthermore, 
as to so much of the assets of any institution which is in law the trustee of its 
depositors as are invested for the benefit of the depositors, it is clear that the 
moneys cannot be regarded as completely invested, loaned and controlled by such 
trustee, so long as the right to withdraw on demand exists in the depositor. For 
both of these reasons, then, I am of the opinion that an institution which holds 
moneys of depositors and invests them for the interest of such depositors, is not to be 
regarded as a person having invested, loaned or controlled moneys on account of any 
other person or persons, within the meaning of Section 5370; but that the persons 
subject to whose order the moneys so deposited and im·ested are held must sever
ally return their interests in such fund under the same section. 

Now, the foregoing comments relate exclusively to an institution precisely 
like the savings wciety whose case was considered by the circuit court in Collett 
vs. Springfield Savings Society, supra. The application of these principals to the 
case of other institutions is to be determined by considering the points of similar
ity and difference, respecti\·ely, between the nature, power and methods of doing 
business of such other institutions than the Springfield Savings Society. 

Returning, then to the case of the society for savings in the city of Cleveland, I 
beg to state that by reference to the former opinion, wherein the powers of this 
institution are fully discussed, it will be found that it differs from the Springfield 
Sa\·ings Society principally in that the members of the latter were all depositors of 
moneys in excess of a certain amount, while the membership of the former was 
confined to the original incorporators and their successors, as elected by them. 
Xeither society had a capital stock, the entire working capital of both being made up 
of the deposits received by them. 

I am of. the opinion, however, that the single noteworthy point of difference 
above pointed out is not essential, and that the conclusions above referred to apply 
fully to the case of the society for savings as well as to that of the Springfield 
Savings Society. The essential point upon which Judge Summers bases his con
clusions in the Springfield case is the fact that the savings society was not the 
debtor of its depositors, but was a trustee or agent for them. This fact, at the very 
outset, precluded the possibility of deposits being considered as credits, regardless 
of the fact that they were not payable, strictly speaking, on demand. The same 
thing is true of the society for savings. \.Yhile it is not clear that the members of 
the society for savings are not entitled to reap profits for themselves out of the con
duct of the business. yet, it is true that under the act they are trustees and their obli
gations to the depositors may be enforced on that basis. Strength is lent to this con
clusion by the fact that instead of paying "interest" this institution assumes to pay 
dividends to its depositors. 

I am, therefore, of the opinion that the deposits in the society for savings 
of Cleveland are not to be regarded as credits. I am further of the opinion that 
such deposits are to be returned for taxation by the individual depositors; as to 
whether or not such deposits are to be called "moneys" or "personal property" is 
a question which I regard as academic, though I incline to the belief that they 
are to be regarded as moneys notwithstanding the ·peculiar nature of the institu
tion, and notwithstanding also the implied resen·ation of the right to require 
notice before any sum may be withdrawn. 
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Having thus disposed of the case of the society for sa\·ings, } come now to 
consider the case of other sa\·ings banks, whose printed matter you have enclosed. 
Herein, again, it will be necessary to examine into the nature of the institutions, 
as such which under the laws of Ohio, have the right to hold themseh·es out a~ 
"saving~ bank~". For it must be understood that the term "savings bank" has a 
certain technical significance. thus, in ::\lorse on Banks and Banking-, Fourth Edition, 
the nat\:re of a sa,·ings bank in the proper sense is defined as follows: (Sec. 617) 

'"The depositors are the bank, the trustees and officers are their 
agents for recei,•ing and loaning their money; and the prolits belong to 
the depositors." 

while in the next section ( Section 618) the following qualitication 1s ~et forth: 

"":\!though a bank may be called a savings bank, if it is really a 
stockholders' bank, while the capital is owned by the share-holders, the 
name will amount to nothing * * * and in such a bank a <leposit creates 
the relation of debtor and creditor * * *. A by-law authorizing a savings 
deposit to he withdrawn after giving due notice, without regard to the 
condition of the investment at the time, indicates that the depositor has 
not trust in the investment; otherwise he would have to await the ma
turity of the note on which his money was loaned." 

It is clear from the foregoing authority that, as already suggested, the 
statutes of the state must be examined to ascertain the nature of the different 
kinds of savings banks, if such there are. \Ve have already discussed the questions 
which you present insofar as they relate to two classes of savings institutions now 
nbsolete, sa\·e insofar as they are represented by existing institutions: i. c., it is 
no longer possible to organize such an institution as either the Springfield Savings 
Society or the Society for Savings of Cle\·eland. The Act which repealed the law 
under which the Savings Society of Springfield was organized prodded for the 
organization of what were known tu the statures as "sa ,·ings and loan associations" 
(70 0. L. 40). :Many of the provisions of this act, save only that authorir.iug the 
formation of this act, save only that authorizing of ~uch associations, arc now 
found in the General Code, being Sections 9798 to 9809, inclusive, thereof. This 
Act was in full force from the time of its enactment until the passage of the ~o

called Thomas Banking Act in 1908, 99 0. L. 2(1). A "savings and loan associa
tion," as an institution, might be roughly described as follows: the association was 
a corporation having a capital stock 'divided into shares; ~o far, at least, it was, 
as l\ir. :Morse would say, a "stockholders' bank." ]t was go,·erned by a board of 
directors, but their acts were subject at all times to the provisions of what is 
now incorporated in the above cited sections of the General Code. Of all these 
provisions the essential one is that now found in Section 9803, as follows: 

"Such corporation may recei,·e on deposit for safe-keeping or invest
ment all money offered for that purpose by tradesmen, clerks, mechanics, 
laborers, minors, or other persons, or by a religious or charitable society, 
or municipal corporation, or that may be ordered to be deposited by a 
court in this state having custody of money, and make investment there
of in the manner provided in this chapter. It may credit and pay such 
rates of interest thereon as are agreed upon, not exceeding the rate 
allowed by law; also purchase and sell promissory notes, drafts, and 
bills of exchange, at such rates as arc agreed upon, and transact such 
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other business as properly pertains to the business of such associations 
not forbidden hy the constitution and Ia ws of this state." 

\-\"hat is now Section 9805 prescribes in detail the mann<>r of in\'esting the 
funds of such association. Section ~806. formerly Section 3806. Revised Statutes, 
regulates the manner of discounting notes and bills of exchange by such associa
tion. Section 9808, formerly Section 3808, Revised Statutes. authorizes the declara
tion of dividends to the stockholders. Section 9809, formerly Section 3809, Revised 
Statutes, explicitly pro\·ides that : 

"\ Vhen such an association ceases to do business * ~· ·~ the assets 
thereof shall be di,tributed and disbursed by the directors, or other 
designated persons, as follows: 

"First. ln Payment of depositors. 
"Second. In payment of the debts of the corporation. 
"Third. The remainder, proportionately among the shareholders." 

The effect of all these sections, insofar as the powers thereby created bear 
upon the questions submitted you, are described in Meissee et al.vs. Loren 4 N. 
P. 100 et al. It is therein held t\:lat the property and assets of a savings and loan 
association constitute a trust fund for the benefit of the stockholders and depos
itors, and that the directors were to be regarded as trustees with respect to their 
obligation toward the depositors. The decision is somewhat complicated by a 
discussion of the so-called trust fund doctrine as applicable to corporations gener
ally. No distinction is made in the opinion as between depositor and general 
creditors with respect to the application of the trust fund doctrine. l t is to be 
pointed out that the power of the corporation is "to recei\'e on deposit for -safe
keeping and inyestment" moneys offered to it; to invest such moneys only in 
certain specified ways and in general to conduct the business of the institution 
in the n1anner prescribed in the statute. It is also expressly provided that the 
depositors. shall be paid first from the assets of the corporation upon its disso
lution. It is clear, thereof, that under these statutes the depositors of a savings 
and loan association, organized under the Ohio Law, are not the general creditors 
of the institution; they are at least preferred creditors. 

Unfortunately, all of the authorities cited, for example, in 5 Cyc., G07, as to 
the relation of a savings bank to its depositors are cases of savings institutions 
having no capital stock. and. in each one of the decisions there set forth the ab
sence of capital stock as. given as one of the reasons for holding that the insti
tution is th.t: trustee of its. depositors. So also in State vs. X a tiona! Ranks, 75 
:-J. -H. 27, the supreme court of Xew Hampshire, citing Section 618 of ?lforse on 
Banks, supra, .holds that a national bank is the debtor and not the trustee of ·the 
depositors i\1 its savings department. The following sentence from the opinion of 
the court is of particular interest: 

''The ·depositors' ,;ecurity. as a matter of law, does not depend 
uron the character of the inYestment made by the hank, but upon the 
general solvency of the institution." 

This decision, well reasoned as it is, would seem to be decisive or" the question 
as to llatio11al ba11ks, although you do not directly submit any such question. It 
sheds light upon the status of a so-called "savings and loan association," organ
ized under the laws of Ohio. It is true that very great weight ought to be given 
to the use of the word "savings"; it would seem that the state would not in its 
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~tatutes use this term in an inaccurate sense. Xevertheless, it is equally true that 
the security of the depositor in such an institution depends not upon the in
vestment made by the hank for his benefit alone, but alw upon the capital stock 
which the state requires to be subscribed and issued and invested in certain speci
fied securities. If this be the test then, ''sa\·ings and loan associations" are im
properly so-called, and in reality their depositors are preierred creditors rather 
than cestuis que trusteut. 

L' n fortunately, there is no authority in this state, other than the umatis
factory case of :\loisse vs. Loren, supra, upon this question. ::\or do the statutes 
of other states seem to he fimilar to those of Ohio. In Polley vs. Hicks, 58 0. S. 
218, the court seems to treat the delh·ery of a savings bank book as the delivery of the 
deposits represented by the book. Inferentially, at least, this cse is authority for 
the conclmion that the depositor is the owner of his deposits. Howe\·er. the exact 

·point is not necessary to the decision of the case, and it will be observed that the 
delivery of the book is treated, as well as ''a delivery of an instrument evidencing 
a debt" (page 223) as a delivery of the deposit itself. 

Upon careful consideration of the question, however, I am of the opinion 
that the relation of a savings and loan association to its savings depositors is that 
of debtor and creditor and not trustee or agent and principal. 

The relation, then; being· that of debtor and creditor, the further question 
arises as to the application of Section 5326 to the question. It is conceded that the 
relation of a commercial bank to its ordinary depositors is that of debtor and 
creditor, and that the effect of Section 5326, above quoted, is arbitra'rily to take 
such deposits out of the class of '"credits' where they naturally belong. This is 
pointed out in the opinion in Collett vs. Springfield Savings Society, supra. The 
definition being an arbitrary and unnatural one, it appears to me, although l am 
unable to cite authority on the proposition, that the section will be strictly con
strued as in derogation of the common law. So that, when it is provided that 
"every deposit which the person owning, holding in trust, or ha\·ing the benl'licial 
interest therein, is entitled to withdraw in money on demand," C\'ery word will 
be given its strict and full meaning. 

:\ow, it is ob,·ious that the depositor in a savings and loan as,ociation 1~ not 
entitled to withdraw his llq;osit 011 dema11d. To be sure, the rule which the bank 
has made is not ordinarily enforced, and in all probability is not at a gi\'en tax 
listing day regarded hy either of the parties as in force. X e\·ertheless, it cannot 
be said by the depositor whose duty it is to list such deposits, whatever be their 
nature, that he is not at any time subject to that rule; the officers of the savings 
bank may meet him at the paying window, with the statement that the rule will 
be enforced as to him; there is no obligation on the part of the hank to notify all 
depositors when the rule g-oes into effect. This being the case , I am of the opinion 
that deposits in ~aving; and loan a~~ociations are not ''moneys'' within the llll'aning 
of Section 5326. 

X aturally enough, not being moneys, such deposits must he treated' as "credits'' 
within the meaning of Section 5327, being "depo~its in hanks" other than 'uch 
as are held to be moneys. ''It is the duty of the indi\·idual depositor to include 
the amount of such deposits in the ,tllll of all legal claims and demands clue to 
him, which, less his bona fide debts, constitutes the "credits" which he must return 
for taxation. 

The foregoing remarks apply as well to ,o-called "savings and trust a.;>o
ciations" of which there are a large number in the state. These institutions 
exist hy virtue of comolidation of "sadngs and loan associatiom." as above de
scribed, with "safe deposit and trmt companil·s," prodded for hy other ~ectio'l' 

of the statute. The power-; and obligations of such imtitutions with respert "' 
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savings accounts are exactly the same as those of savings and loan assoctattons. 
The so~called Thomas Banking Act, referred to abO\·e, and now incorporated 

in Section 9702 to 9795, inclush·e, General Code, provides in Section 9762 et seq. 
for the organization of savings banks. It is also pro\·ided in Section 9704, i11ter 
alia, that "the capital stock * * * of a savings bank * * * (shall be) not less than 
twenty~fi ve thousand dollars." The detailed provisions of Section 9762 et seq., 
already referred to, are substantially similar to those of Section 9798 et seq., re
~pecting savings and loan associations, and the same conclusions apply. 

For all the foregoing reasons, then, I am of the opinion that with certain 
definite exceptions, deposits in Ohio savii1gs banks, by which the rule of notice of 
withdrawal is adopted, are to be listed as "credits;" deposits in savings institutions 
outside of Ohio are to be listed as "credits" if such institutions have a capital stock; 
but if they are "savings institutions" in the proper sense of the term, they should 
be listed as "money." Deposits in the savings department of national banks are 
to be listed as "credits:" deposits in private or unincorporated intsitutions are to 
be listed either as "credits" or as ''moneys," according to the nature of the agree
ment between the parties; but if such private institution holds itself out as a 
·'sa\·ings bank," then, the presumption would be that its ~avings deposits are 
''moneys." The only cxceg,tion to the general rule that deposits in savings hanks, 
incorporated under Ohio laws, are to be listed as '·credits," are those uf institutions 
incorporated under the laws providing for the organization of "sa\·ings soc1ettes' 
and ''societies f9r savings." 

Of course, if any incorporated institution, ahove referred to and discussed, 
does away with the rule respecting the giving of notice of withdrawal, so that such 
sa\·ings deposits may be withdrawn on demand, then, in spite of the requirement 
that the passbook be brought, I am of the opinion that such deposits would, by 
virtue of Section 5325 be regarded and listed as "moneys." 

Very trnly yours, 
TIMOTHY S. HoG.\N. 

Attomc_\' Ce11eral. 

543. 

TAXES A:\D TAXATlON-\VILLlS TAX-\VHEN BECO:\IES 1\ LlE:'-J 
SO AS TO JUSTIFY PAY:\lEXT OF TAX OUT OF PROCEEDS OF 
JUDICIAL SALES-PERSOXAL LIABILITY OF CORPORATTOX .AT
TACHES, \'lHE:\'. 

TV!rere 110 time is expressly named a lien for lax becomes a charge upon the 
{'roperl:y when such lax is e11tered upon the roll for collection. Si11ce therefore 
it is the duty of the auditor 1111der Section 5498 General Code to charge the Willis 
tax for collection 011 the !5th of August, the lien for said tax attaches 011 that date 
against the property of the corporatious. 

The personal liability of the corporation, hmc•e<·er, attaches for the eusui11; 
year whe11 the corporation has been in exisleuce durillfJ the e11tire IIIOilth of May 
of that }'ear. When, therefore property of such corporation is sold at a judicial 
sale prior to August 15, the lien of the stale is not to be paid out of the proceeds of 
said sale though the stale has a claim agai11st the corporation as such for said tax. 

Tax Commissiou of Ohio,_ Columbus, Ohio. 

GE:\'TLD!E:N :-I take the liberty of addressing an opm1on to you upon a 
question which has been squarely raised in the matter of The Euclid Heights Realty 
Comr:any, a claim certified to this office for collection. The question has arisen be-
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tween counsel representing this department in the city of Cleveland and counsel for 
the company, and is as follows: 

''The pro;>erty of the corporation is im·olved _in foreclosu.re pro
ceedings, founded upon a trust deed and mortgag-e ot some years stand
ing; it is the intention of the parties to sell the property at judicial sale 
prior to to August 15th. Should the decree of the court order that the 
franchise fees upon the report of the company, tiled, or which should have 
been filed, in }.lay, 1912, shall be paid out of the proceeds of the sale; 
and if so, should such fees be set aside prior to other taxes or to the 
satisfaction of the lien of the mortgage?" 

I quote the following sections of the General Code of Ohio, under which 
this question arises: 

Section 5692. 

''\\'hen * * * real estate is sold at judicial sale, or by administrators, 
executors, guardians, or trustees, the court shall order the taxes an:l 
penalties and the interest thereon against such lands, to be discharged 
out of the proceeds of such sale or election." 

Section 5671. 

''The lien of the state for taxes levied for all purposes, 111 each 
year, shall attach to all real property subject to such taxes on the day 
preceding the second Monday of April, annually * * * " 

"Section 5495. Between the first day of May and the first day of 
July, 1911, and annually thereafter during the month of May, each cor
poration, organized under tlie laws of this state, for profit, shall make 
a report, in writing, to the commission, in such form as the commission 
may prescribe. (Section 106, 102 Ohio Laws, p. 224) 

"Section 5498. Upon the filing of the report, provided for in the 
last three preceding sections, the commission, after finding such report 
to be correct, shall, on the first ::\fonday of July, determine the amount 
of the subscribed or issued and outstanding capital stock of each such 
corporation. On the first :\fonday in August, the commission shall 
certify the amount so determined by it to the auditor of state, who shall 
charge for collection, on or before August fifteenth, as herein provided, 
from such corporation, a fee of three-twentieths of one per cent. upon 
its subscribed or issued and outstanding capital stock, which fee shall not 
he less than ten dollars in any case. Such fee shall be payable to the 
treasurer of state on or before the first day of the following October. 
(Section 109, 107 0. L. p. 224) . 

"Section 5506. The fees, taxes and penalties, required to be paid 
hy ·this act, shall he the first and best lien on all property of the public 
utility or corporation, whether such property is employed by the public 
utility or corporation in the prosecution of its business or is in the hands 
of an assignee, trustee or receiver for the benefit of the creditors and 
stockholders thereof. (Section I I 7, 102 0. L. p. 224)" 

The first question which naturally arise~ is as to the application of Section 
5671, supra, to the case at hand. I think it will be apparent, however, upon reflec
tion, that this section has no application because it manifestly applies only t_o taxes 
Je,·ied upon real property as suclz. 
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By Yirtue of Section 5506 the Willis law tax, so-called, is constituted the 
first and best lien on all property of the corporation liable therefor; but the date at 
which this lien shall attach is not specified. If this statute is to he relied upon for 
a11 answer to the question at hand, then, the date at which it becomes operative 
in each year must be ascertained by the rules or rule applicable to such case. 

The rule is stated, I think, in Cooley on Taxation, Volume 2, page 872, as 
follows: 

'"\Vhere no time is thus expressly named the lien should attach at 
the time when by an extension of the tax upon the roll a particular sum 
has become a charge upon a particular parcel of land." 

This rule was applied to Section 5692, supra, in Hoglen YS. Cohan, 30 0. S. 
436, wherein it was held that the taxes should not be discharged out of the pro
ceeds of a jttdicial sale, held between the day preceding the second :\Ionday of 
_ \pril and the first clay of October, on the ground that no tax is charged against 
any lands in any year until the duplicate is placed in the hands of the treasurer. 
In the course of the opinion in that ·case, per Ashburn, J., is .found the following 
language: 

'"The payment provided for by Section 77 (now Section 5692) 
is in no way affected by Section 53 (now Section 5671), which pro
vides. 'the lien of the state for taxes levied for all purposes, in 
each year, shall attach to all real property subject to such taxes, on 
the day preceding the second ?-Ionday of April, annually, etc.' The 
practical operation of this rule as a lien, is to fix the lien of the state 
on a day in advance of any and all levied for general purposes. It was 
scarcely necessary to declare such a lien for the sole purpose of protect
ing the interests of the state, since under our general system of taxation, 
the payment of taxes legally assessed against real property could not be 
successfully resisted. lt would follow the land like a covenant of title 
into the hands of all successive owners. The payment of state taxes, 
without this express lien, could only be jeopardized when the taxes levied 
on the land exceeds its value, and the owner is found to he bankrupt." 

The practical effect of this decision, then, as to real estate taxes, is that 
while the lien of the state attaches on the first of April, it is not a charge against 
the land in the hands of the owner of the property on that elate, but its effective 
force will not be exerted until the tax itself becomes a charge on the land. 

Applying the principle as stated by J uclge Cooley, and as unanimously sup
ported by the authorities, as, for example, those cited in 37 Cyc., page 1142, it 
appears, it seems to me, clearly, that the lien of the state for the \Villis law tax, so
called, attaches on August 15th. On that elate, under Section 5498, supra, the 
auditor of state is required to charge for collection the fees due from each cor
poration. By Section 5488, General Code, which I do not quote, the auditor is, 
immediately, to prepare duplicates and reports and certify them to the treasurer 
of state for collection. The collection may he made at any time between the 15th 
of August and the first of October, The analogy between the sections upon which 
I ha,·e just commented and the section construed in Hoglen vs. Cohan, supra, is 
almost perfect. \Vhile holding. as already pointed out, that the tax on land was 
not to be paid out of the proceeds of the sale, held after the day preceding the 
second -:\Ionday in April and before the first of October, the court refused to 
hold, in that case, that the date of the making of the final levy, or the last date at 
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which payment of taxes could be made, were either of them material. The court 
also did not consider the possible Yariance in the actual date at which the auditor 
would tran~mit his duplicate to the treasurer for collection; it was sufficient for 
the purpose of the court to determine that it was the duty of the auditor to perform 
this official act on the first day of October. 

lt seems clear to me, therefore, that the \\'illis tax is a lien upon the property 
of the corporation liable for it on the 15th day of August following the month of 
~lay in which the report is to be made. 

I am also of the opinion, for reasons sufficiently apparent, I think, from what 
has preceded, that the court ordering the distribution of proceeds of the judicial 
sale of property of a corporation, held prior to August 15th, in any year and 
after ~lay 31st of such year, may not lawfully set aside any portion of such pro
ceeds for the payment of the \\"illis tax for the current year. 

1 am further of the opinion that the purchaser at such judtctal sale takes the 
property of the corporation free from the lien of the state for the \Villis tax. In 
this particular the case dit"ft rs frcm the case of the real estate tax considered in 
I foglcn \"S. Cohan, st'pra, by ,·irtue of the specific prO\ is ion of Section 5671, al
ready considered, respecting the real estate tax, and by Yirtue also of the essential dif
ference between the specific tax on real estate and the franchise tax on a corpor
ation. \\"ithout citing any other sections, it may be I think, safely stated, as a 
general principle, that the specific real estate tax assessed ill rem. It is not and 
ne,·er Leccmes a charge upon the owner of the land in person, although, in this 
respect, the law of the state haye been changed within recent years. The cor
poration fcc, on the other hand, is a strictly personal obligation, aiHI becomes a 
charge upon the property, as st~ch, only by virtue of Section 5506, supra. And 
when it is prO\·ided as it is in this Eection, that the fees and penalties shall be the 
first and best lien on all property of the corporation, the effect of such a provision, 
in my opinion, is to make the lien attach to all property which the corporation has 
when the tax becomes chargeable, and not to all property which the corporation 
may have had at the time the liability for the tax accrued. In speaking of the 
time when liability of the tax accrued I mean to refer to the prO\·ision<; of Section 
5495, above quoted, as construed in Emmerman vs. Specialty Company, 14 0. F. D. 
289, and Bank vs. Aultman, 14 0. F. D. 298. Jt is held in these cases that the 
\Viii is tax is le\ ied upo11 the privilege of being a corporation for the year following 
the month in which the corporation is required to report; and that the exercise of 
the prh·ilege during any part of that year renders the corporation liable for the tax. 
\\'ithout entering into the philosophy of the \Villis law, suffice it to state that I am 
of the opinion that insofar as these decisions hold that a corporation which is in 
existence during the entire month of ~fay in any year is liable for the \\'illis fee, 
upon the report that should he made in that month, they are correct. This liability, 
howe\·er, as 1 ha,·e already stated, is purely personal to the corporation and does 
not become charged upon ib property, as such, until the elate when, under the 
rules already referred to, the lien crcat((l hy virtue of Section 550o, supra, be
comes effectiH'. 

From what I have already stated it follows, of course, that the state must 
seck payment of the Willis t;tx for the year 1912, from the Euclid Heights Realty 
Company, as sPch, on and after October 1, 1912, and may not lay claim to any por
tion of the proceeds of a judicial sale of the property of this corporation. if held 
prior to .\ugust 15th, nor follow any of the property disposed of at such .sale, or 
otherwise, by The Euclid Heights Realty Company, prior to August 15th, when i!l 
the hands of the purcha:"er, and oequestcr the same for the satisfaction of the fee. 

I have taken the liberty of addressing this opinion to the commis,ion because 
I apprehend that the question is one which will arise frequently under the amended 
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law, which proddes for the certification of the fees, taxes and penalties, due to the 
state under the so-called \\'illis and Cole laws at a date subsequent to the month 
in which the report is required to be made. 

Very truly yours, 

557. 

TIMOTHY S. HoG.\N, 

Attorue:v General. 

TAXES AXD TAXATIOX-IXSURANCE POLICIES-LIFE AND ENDOW
~IEXT POLICIES- "Il\VEST;vrENTS"- "CREDITS"- ANNUITIES
COXSTlTUTIONAL LAW. 

lusurauce policies are 11aluable properf:y ,-;gilts, aud it was intended by the 
coustitutiou, Art. Xll, Sec. 2, that provision should be made for the taxation of the 
same. 

Said co1zstitutional provision is uot self exewtillg however, alld it is there
fore necessary to look for specific legislati<.:e provision to determille whether or uot 
insurance policies are taxable. 

The right of the policy bolder under a paid 11p life insurance polic)', or tmder 
certain types of policies when not paid up, if they have a cash surrended value is 
not "mouey" as defined in Section 5326 of the General Code. It is not "credits" 
as dejiued in Section 5327 of the General Code because it is not a legal claim or 
demand to which the Policy holder is entitled without parting with a thing of value 
to himself_ It is not a11 "investment in bonds" as defined in Section 5323 of the 
Ge11eral Code, uor an ''i11vestw.ent in stock/' as defiued in Section 5324; nor "per
soual property" as defined in Scctioll 5325. 

If they are to be taxed at all therefore, they are to be taxed as "investments 
otherwise" as the term is employed in the COilstitution and the statutes to-wit, Art. 
XII Sec. 2, alld Sections 5376 and 5388 of the General Code. In each instance the 
iutelltion seems to be to tax the 111011eys invested and not the investment itself or 
the act of i11vesting. 

The holder of a life i11surance fnlicy im•ests for the benefit of the beneficiary 
a11d the cash surre11der z•alue which alone may be deemed his proper i11terest may 
110t be co11sidered 011 i11vestmmt. A policy holder's interest in 011 ordi11ary life in
sllrallce policy. or in a limited term policy, which said interest consists merely of 
a right to a cash payment upo11 the surrender thereof, is therefore not taxable at 
all c(•hethcr the policy is paid up or not. · 

ln the case of a11 elldac(•lllcllt policy, however, <.Vhcreill after all premiums are 
paid up the holder is e11titled to a fixed s11111 of 111011ey, or the a111Wal f>aymellt of a 
fixed sum, prior to the time whe11 the assured is himself e11titled to such payme11t 
the policies at·e not taxable. 

If, hown•er the time for payme11t has arrived and the same is due but not 
received b:y the assured his interest should be taxed as a "credit." The same is true 
of any i11surallce payme11t which is due but not ·yet received. 

TVhether or not the assured's interest after election has been made to receive 
his retur11s in Ollllllal payme11ts, may be taxed as an annuity is a doubtful question. 

Tax Commission of Ohio, Columbus, Ohio. 

GE~TLE~IEN :-I beg to acknowledge receipt of your letter of ).fay 2d, re
questing my opinion upon the following question: 

"Are life insurance policies taxable in this state? 
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'"There are different kinds of life policies issued, some of which 
may be described as fallows : 

"The ordinary life policy, which provides for the payment of an 
annual premium during life, the insurance being payable at death. Such 
policies may have some cash surrender value. 

"Another form provides for the payment of fixed premiums during 
a limited period of years, the insurance being payable at death. After 
the policy is paid up it has a cash surrender value, the amount of which 
is sometimes fixed in the policy. 

"Another form provides for the payment of fixed premiums during 
a definite term of years and payment of the insurance at death or at a 
certain fixed time prior thereto. These policies also have a cash sur
render value." 

591 

I have searched in vain for authority upon this question, which would seem 
to be one which would be likely to arise frequently. It is unquestionably true that 
life insurance policies represent to the policy holder valuable interests-property 
rights c01wertible into money and protected by the law of the state, which, in 
good conscience, ought to be assessed upon the tax lists, and made to contribute 
to the public revenues. Furthermore, it was surely the intention of the framers and 
adopters of the constitution of 1854 that such valuable interests, in common with 
other property, should contribute equally to the re\·enues of the state. Article XII, 
Section, 2, of the constitution provides that: 

'"Laws shall be passed, taxing by a uniform rule, all moneys, credits, 
investments in bonds, stocks, joint stock companies, or otherwise; and 
also all real and personal property according to its true value in money 
~; * *" 

1 t is seemingly obvious that this prons10n is not self-executing. That is to 
say, unless laws are passed taxing in\·estments and bonds, for example, such in-
1'Colmeuls cam1ut Le taxed althot·gh laws may ha\·e been passed the other classes 
of things enumerated in the constitution. It is thus seen that it is possible for the 
General Assembly, in carrying out the mandate of the constitution makers, inad
vertently to omit some class of property or property rights which the constitution 
requires to be taxed uniformly with other property. This possibility has been 
recognized in many adjudicated cases, which it is not necessary to cite and which 
hold that such inadvertence neither invalidates the legislation which has been 
enacted nor affords ground for taxing the things thus omitted. 

It is also apparent from Article XII, Section 2, of the constitution, that the 
things subject to the property .tax, and hence, to the uniform rule, are enumerated 
and classified therein; that is to say, itl order that a subject of ownership may be 
taxed by the property tax, it must be one of the things referred to in the section
moneys, credits, in\·estmcnts in bonds, im·estments in stocks, investments in joint 
stock companies, investments otherwise than in bonds, stocks, or joint stock com
panies, or personal or real property. But it does not follow that these words of 
Section 2 of Article Xll haYe any extra legi~lative meaning, any more than it does 
that the whole section is self-executing. It devolves upon the legislature to formu
late definitions of these terins, just as it does to pass laws whereby the taxing power 
of the state shall be made cffecti\·e. 

In the discharge of this necessary duty the legislature has enacted the fol
lowing statutes: 

"Section 5323. The term 'im·estment 111 bonds' * t., * includes all 
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moneys im·ested in bonds, certificates of indebtedness, or other evidences 
of indebtedness of whatever kind * * * 

··section 5324. The term 'investment in stocks' * * * includes all 
moneys invested in the capital or stock of a bank * * * or an association, 
corporation, joint stock company, or other company, the capital or stock 
of which is or may be divided into shares, which are transferable without 
the consent of the other * * * stockholders * * * 

"Section 5325. The term 'personal property' * * * includes first, 
every tangible thing being the subject of ownership, whether animate or in
animate other than money, and not forming part of a parcel of real prop
erty as hereinbefore defined; second, the capital stock, undivided profits, 
and all other means not forming part of the capital stock of every company, 
whether incorporated or unincorporated, and every share, portion, or 
interest in such stocks, profits, or means, by whatsoever name designated 
* ~· * third, money loaned on pledge or mortgage of real estate * * * 

"Section 5326. The term ''credits" as so used, means the excess 
of the sum of all legal claims and demands, whether for money or other 
valuable thing * * * due or to become due to the person liable to pay 
taxes thereon * * * o\·er and above the sum of legal bona fide debts 
owing by such person. * * * 

''Section 5328. All real or personal property in this state, belonging 
to indi,·iduals or corporations, ·and all moneys, credits, investments in 
bonds, stocks, or otherwise, of persons residing in this state, shall be 
subject to taxation, except only such porperty as may be expressly ex
empted thereform. * •:• *" 

This section, however, is not of itself affectual to tax every subject of owner
ship. Its provision shows that it is declaratory merely of the intention of the 
legislature that certain property shall be taxable, as distuinguished from such 
property as is intended to be properly exempted from taxation. 

"Section 5375. A person required to list property, upon recetvmg • 
a blank for that purpose from the assessor, or, within five days thereafter, 
shall make out and deliver, annually, to the assessor, a statement, verified 
by his oath, of all the personal property, moneys, credits, investments in 
bonds, stocks, joint stock companies, Ollllllilies, or otlzenc·ise, in his posses
sion. or under his control. on the day preceding the second ::\fonday of April 
of that year, which he is required to list for taxation, either as owner 
or holders thereof, or as parent, husband, guardian, trustee, executor, 
administrator, receiver, accounting officer, partner, agent, factor, or other
wise. 

"Section 5346. Such statement shall truly and distinctly set forth : 
first, the number of horses, and the value thereof; second, the number 
of meat cattle, and the value thereof; third, number of mules and asses, 
and the value thereof; fourth, the number of sheep, and the value there
of; fifth, the number of hogs, and the value thereof; sixth, the number 
of pleasure carriages, of every kine!, and the value thereof; seventh, the 
total value of all articles of personal property, not incluclecl in the pre
ceding or succeeding classes; eighth, the number of watches, and the 
value thereof; ninth, the number of pianos and organs, and the value 
thereof; tenth, the average value of the goods and merchandise which 
such person is required to list as a merchant; eleventh, the value of the 
property which such person is required to list as a banker, broker. or 
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stock-jobber; twelfth, the average value of the materials and manu
factured articles which such person is required to list as a manufacturer; 
thirteenth, moneys on hand or by deposit, subject to order, fourteenth, the 
amount of credits as hereinbefore defined; fifteenth, the amount of aU 
moneys invested in bonds, stocks, joint stock companies, annuities or other
wise; sixteenth, the monthly average amount or value for the time he 
held or contro11ed them, within the preceding year, of all moneys, credits, 
or other effects, within that time invested in, or converted into bonds 
or other securities of the United States or of this state, not taxed to the 
extent he may hold or control such bonds or securities on said day pre
ceding the second ;\londay of April. 

"Section 5388. In listing personal property, it shall be valued at the 
usual selling price thereof, at the time of listing, and at the place where 
it may then be. If there is no usual se11ing price known to the person 
whose duty it is to fix a value thereon, then at such price as is believed 
could be obtained therefor, in money, at such time and place. Invest
ments in bonds, stocks, joint stock companies, or otherwise, shaH be 
valued at the true value thereof, in money. ;\Ioney, whether in possession 
or on deposit, shall be entered in the statement at the full value there
of, except that depreciated circulating notes shall be entered at their cur
rent value. A credit for a sum certain, payable in monty, property of 
any kind, labor or service, shaH be valued at its true value in money, 
except that if it is for a specific article, or for a specified number or 
quantity of any article or articles of property, or for a certain amount 
of labor of services of any kind, it shalJ be valued at the current price of 
such property, or of such labor or service, at the place where payable. 
Annuities or moneys receivable at stated periods, shaH be valued at the 
sum which the person listing them believes them to be worth in money 
at the time of listing." 
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-:\Tanifestly, the right of a policy holder, under a paid-up life insurance policy 
or under certain types of policy when not paid up, if such policy has a cash sur
render value, is not "money" as defined in Section 5326, above quoted; it is not 
"credits" as defined in Section 5327, supra, because it is not a legal claim and de
mand to which the policy holder is entitled without parting with nothing of value to 
himself; it is rather a right to elect between two inconsistent benefits of a policy; 
nor it is a claim which is "due or to become due" as provided in said section; it 
is not an "investment in bonds" as defined in Section 5323; nor an "itwestment in 
stoch" as defined in Section 5324; nor "personal property" as defined in Section 
5325. AU of the last three statements are manifestly true. 

If, then, the policy holder's interest in a life insurance policy is comprehended 
within any one of the classes of taxable things enumerated in Article XII, Section 
2 of the Constitution, it must be an "itwestment otherwise," within the meaning 
of said section. The word "investment," in the sense in which it is used here, is 
defined as folJows, in the Century Dictionary: 

"* * * Expenditure for profit or future benefit; the placing or 
conver~ion of capital in a way intended to secure income or profit from 
its employment * * *. (2) That which is inYested; money or capital laid 
out for the purpose of producing profit or benefit. (3) That in which 
money is laid out or itn-ested." 

Cases in which the word "im·estment" has hecn used afford no definition 



594 T.I.X CO:\I..\II8SION OF OHIO 

other than the three, quoted from the lexicon. It is apparent that in the financial 
sense there are three shades of meaning in which the word may be used; first, 
it may describe an act; second, it may refer to the money used; and third, it may 
refer to the thing purchased or held, with a view to profit. In which sense, then, 
is the word used in the constitution; or rather, in what sense has the legislature 
defined the "·ore! as used in the constitution? 

This question is easily answered as to investments in bonds and stocks. 
There the thing to be taxed is 11ot the property or evidence of i!Idebtedness or 
security purchased for investment purposes, but the money so laid out and ex
pended; at least this is clearly inferable from Sections 5323 and 5324, supra. There 
is, however, no definition of the phrase "investments otherwise" as used both in the 
constitution and in the statutes. Does it refer to moneys, invested otherwise than. 
in stocks or bonds, or to the thing in which the investment has been made? Cer
tainly, it cannot refer to the act of investing, as an act is not a proper subject 
of taxation. 

It seems to me that the answer to this question is furnished by Section 5376, 
supra. ltem IS therein is as follows: "The amount of all 111011eys invested in 
bonds, stocks, joint stock companies, annuities or otherwise." This provision 
is interesting for two reasons: In the first place it shows that investments 
''otherwise" are the same kind of i1westments as investments in stocks; that is, 
the thing taxed is the money invested and not the thing in which it is invested. 
The meaning of "or otherwise," as the phrase is used in the constitution, is 
pointed out in this legislation. I refer to "annuities," which the Legislature 
evidently intended to provide specifically for, and not to leave covered by the 
general term "otherwise." 

\ Vhen we come to Section 5388, certain difficulties are encountered; although 
the thing taxed is the amount of money invested, yet "investments" are to be 
valued at the true value thereof in money, while "annuities" or moneys re,~eiv:.:ble 

at stated periods "shall be valued at the sum which the person listing them be
lieves them to be worth in money at the time of listing." These rules for valua
tion are more appropriate to the idea of the investment considered from the stand
point of the thing in which the investment is made. The paradox, however, 
afforded by comparison of Section 5376 and Section 5388 is not concerned in the 
question under consideration; suffice it to say, as to Section 5388, that a methou 
of valuing "investments otherwise" than in "stocks, bonds, joint stock companies 
and annuities" is therein provided for. Seemingly, it was the intention of the 
G_eneral Assembly that all im·estments should be taxed. 

Is, then, the life insurance policy an "investment?" The germ of the idea 
of im·estment is that of profit. If one makes an investment he does so with the 
expectation of preserving the principal sum so expended, and reaping thereby, 
in addition thereto, a reasonable profit. 

X ow, the holder of a policy of a life insurance company makes an invest
ment, to the benefit of which he himself is never entitled unless it be in the case 
of an endowment policy. The real investment is for the benefit of his beneficiary. 
His right to demand the cash surrender value of his policy is dependent upon his 
waiver of the benefits to accrue to his beneficiary. He cannot preserve the one 
and secure the other. If he surrenders the policy and secures the surrender value 
thereof. he will not receive anything like the amount of money which he has 
expended in premiums, to say nothing of the interest thereon. True, the cash value 
r·t )J<>licy is a thing upon which money can be secured as a loan; this fact, howevl"r, 
tends rather to establish the conclusion that the policy holder's right to the cash 
surrender value is rather a "credit" or "property" than an "investment," and 
certainly does not go to show that it is to be regarded as the latter. 
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Certainly, then, so far as the cash surrender value of a policy is concerned, 
it cannot be said to be an ''investment." Xo person ever buys a life insurance 
policy with the purpose, at the time, of surrendering it for its cash value at some 
future date; if he did he would be making a mistake and not an investment, know
ing, as he does, that he will expend a much larger amount than he will receive by 
virtue of the transaction. 

I am, therefore, of the opinion that the fact that a life insurance policy has a 
cash surrender value does not render the same, to the extent of the policy holder's 
interest therein, an "investment." In this connection the following remarks, which 
are obiter dicta found in the opinion of Burket, C. J., in Chisholm vs. Shields, 67 
0. s. 374-377, 378: 

"It is claimed by counsel for defendant in error, that this legacy 
(which ga,·e to testator's widow an annuity chargeable against the body 
of his estate) is an investment in an annuity, and being of the same 
general class as credits, investments in bonds and stocks, that it is in
cluded withiil the word 'otlzerz,•ise' that all property must be taxed. and 
that as this legacy is property, it must also be taxed. But this section is 
only the declaratory section, and subsequent sections, especially 2736, 
2737 and 2739 carry this declaratory section into execution, and perscribe the 
manner in which taxation is to be imposed upon property therein specified; 
and property not so specified in any section, is not taxed; as for instance, 
investments in life insurance policies are not taxed, for the reason that 
no statute authorizes their taxation, although thousands, if not millions 
of dollars are invested in them, many being fully paid up, and others hav
ing a surrender value. Such policies are clearly property, and very valu
able property at that, but not taxed, because no statute specifically re
quires their taxation. The same is true of many other valuable itwest
ments. So that the word "otherwise" in Section 2731 includes only such 
property or investments as are specificially mentioned and required to 
be taxed in the subsequent sections, and property or investments not 
so mentioned cannot be taxed. And in RO specifically mentioning and 
requiring to be taxed, the property must be such as is ordinarily included 
in the description given, and not such as can be brought within the de
scription by a process of reasoning only, or by a strained construction. 
The general assembly must be presumed to be able to fairly describe 
such property as it desires to tax, without resorting to a strained con
struction, or a course of fine reasoning." 

1 f the Supreme Court had had before it, for decision in this case, the points 
concerning which these remarks are made, they would, of course. he conclusive 
of the question which you ask. Even as it is they arc entitled to great weight. In 
the face of the reasons above stated, and the conclusion at which I have inde
pendently arrived, together with this decision, I am compelled to take the view 
that the policy holder's interest in an ordinary life insurance policy, or in a limited 
term policy, which said interest consists merely of a right to a cash payment upon 
the surrcnded thereof, is not taxable at all, whether the policy is paid up or not. 

The ahoye remarks, however, do not necessarily apply to an endowment policy. 
I am not familiar with the forms of contracts in use, by life insurance companies, 
hut if I hayc a correct understanding of the matter, the form of policy known 
as the endowment policy affords to the policy holder himself, after the expiration 
of a certain number of years from the date of the policy a fixed lump sum of 
money, or the annual payment of such a fixed sum of money. In order, however, 
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to be entitled to these benefits, the policy holder must have, previously to the time 
fixed in rhe policy for payments thereunder, paid all the premiums due from him; 
that is to say, such policies must be paid up before the policy holder himself is 
entitled to receive any fixed smn of money, without waiving some alternative 
right. I am of the opinion that during the time in which premiums are being paid 
on a policy of this type it does not, for the reasons already stated, constitute an 
"im·estment ;" that is to say, it is not ta;able, at least, until it is paid up. 

:\fter such an endowment policy becomes paid up, however, the situation is 
entirely different. Under the terms of the policy, the policy holder is entitled to 
recei1·e either a certain lump sum or a specified sum, annually, for a limited number 
of years. This right of the policy holder is his without surrendering any alternative 
right. 1 f it is stipulated in the policy that some time shall elapse between the 
payment of the last premium and the payment of the lump sum or annuity, during 
ll'hich time the benefits clue under the policy will, in the e\'Cnt of the death of the 
assnrecl, be paid to his beneficiaric~, then, during such time, the right of the assured 
to the pay mcnts prm·idecl for in the policy is not yet fully veste~; that is to say, 
as agaimt the contingent rights of the beneficiary he cannot dispose of the pay
ments by assignment or will; nor, in the event of his death interstate, would his 
personal representatives be entitled thereto. I am, therefore, of the opinion that 
prior at least to the time when the right to the payments under an endowment 
policy becomes absolutely vested in the assured, his interest in the policy is not 
taxable, though the same be fully paid up. 

lf, holl'e1·er, the time has arrived when, under the policy, the assured is en
titled to ha1·e either a Itimp sum to him or a fixed sum paid annually to him, and 
he has made the necessary election, but has not received payment thereunder, 
his interest, ii the smn due be a lump sum, is clearly a "credit," as the same i:; 
defined by our statute. Cooper vs. Board of Review, 207 111. 472. 

If the policy holder has elected to receive his benefits in yearly payments, 
and one of these paymeJ.Jts is due and unpaid, such installment would of course 
he listed as a "credit." \Vhether or not his interest in the policy, reduced by such 
amm:nt, \\'onld then be taxable either as an "annuity," within the meaning of our 
statutes. or as a ''credit," is, in Yiew of the language used by Burket, J, in Chis
holm vs. Shields, supra, a very doubtful question. I should be inclined to hold 
that such interest is not taxable. Very truly yours, 

TnroTHY S. HoG.IX, 
A ttor!lcy General. 

612. 

TRUSTEES RESIDE::\T 1::\ 01-IJO-CO::\TROL OF DEPOSITS OUTSIDE 
OF OIIJO-LISTJ.:-JG FOR TAXATIOX OF ~IONEY, CREDITS AND 
1::\VESDIE::\T~-JOT::\T Tl~USTEES-PERSOXAL PROPERTY. 

Cndcr 5326, 5328, 5370 and 5371, General Code, all deposits which the persoll 
•-"'10 resides in Ohio is e11titled to 'i.cithdraw i11 1/IOI!ey, upo11 demand should be 
listed for taxation at the place where such person resides, regardless of the place 
,,•here such deposits m·e held. The same is true of credits and im'cslnlcllts which 
arc col/trolled by a person in Ohio though held outside of Ohio. 

IVherc such deposits, credits or ill'vestmeuts m·e subject to joiut ownership 
o·• managemeut by a party who resides ill Ohio and by another who resides out
side of Ohio_. o!lc-half thereof should be listed i11 Ohio at the place of reside11ce 
of the party residing therein. 

Tax Commission of Ohio, Columbus, Ohio. 

GEXTLD!EX :-I beg to acknowledge receipt of your letter of August 19th, 
requesting my opinion upon the following questions: 
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•· An estate consisting of real property was transferred to two 
trustees, one residing in the city of Lorain in this state and the other in 
\\"ashington, D. C. The trustees converted the property into money and 
the money is held by the trustees residing in \\"ashington, D. C. Part 
of the beneficiaries of the trust reside in the city of Lorain and part 
of thl m outside t>f the stat<: of Ohio.'" 

597 

The statutes of this state, insofar as they relate to the question which you 
ask, arc as follows: 

''Section 3326. The krm ''mon.:y'' or "moneys'" ~· ·~ '~ includes ':' >:< >:< 

every deposit which the person •:• * ~' holding in trust, or having a bene
ficial interest therein, is entitled to withdraw in money on demand." 

''Section 5328. 1\ll * '' '' moneys * * ~, of persons residing in this 
state, shall be subject to taxation, except only such property as may be 
expressly exempted therefrom':'':'*." 

''Section 53i0. Each person of full age and sound mind shall list 
'' ~· * all moneys in his possession, all moneys invested, loaned or other
~\·ise controlled by him '' * * on account of any other person or persons 
* * * and all moneys deposited subject to his check or draft; '' * *. The 
property of * '' '' a person for whose benefit property is held in trust 
(shall be listed) by the trustees '' ':' •:•. 

"Section 53il. A person required to list property, on behalf of 
others shall list it in the township, city or village in which he would be 
required to list it if st:ch propert~· were his own. He shall list it separate
ly from his own, specifying in each case the name of the person * ':' * to 
whom it belongs. * * * All '' * ~'moneys * * * except as otherwise 
specially provided shall be listed in the township, city, or village in which 
the person to he charged with taxes thereon resides at the time of the 
li,ting thereof, if such person resides within the county where the prop
erty is listed, and if not. then in the township, dty, or village where the 
propt:rly is when listed."' 

The following points ha \·c occurred to me 111 connection with the foregoing 
statutes : 

l. '':\loncys"' need not be actually located in Ohio in the physical sense in 
order to he taxable in Ohio. The state of Ohio asserts, its right. well established 
in law, to affix to all intangible propt·rty the taxable situs of the owner's residence. 
In contemplation, uf law, thercfure, all "moneys" are taxable in Ohio which be
long to "persons residing in this state." (Section 5328 G. C.) 

2. The ordinary, or rather the theoretical, status of deposits in banks be-
ing that of "credits," and the above quoted provision, constituting them "moneys," 
being arbitrary and artificial it follows that those only are "n•oneys of persons 
residing in this state "is entitled to withdraw in money on demand," if consisting 
of bank deposits. 

3. It is the evident intention of the statutes that persons holding moneys 
in trust for the hcnefit of other,; shall list such moneys at their own places of 
residence. rc~pecti\·ely. Insurance Company vs. Hynicka, 5 X. P. n. s. 253-259: 
Section 5370, supra: Section 5371, supra; Brown vs. Xoble, 42 0. S. 405; State 
ex rei vs. :\Jatthews, 100 0. S. 431. 

l n Brown \'S. X oble, supra, the syllabus is as follows: 

''\\'here administration of an estate is committed to two or more 
persons residing in different counties, 'the moneys, credits and invest-
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ments' belonging to the estate must be listed for taxation under Section 
2735 of the Revised Statutes, in the county where the administrator, 
having actual possession and control of the property to be listed, re
sides at the time of listing." 

Section 2735, Redsed Statutes, referred to in this syllabus, is at present 
Section 5371, General Code, supra. 

It w<Js held further, however, in this case, that as between two administra
tors, both residents of the state, but residents of different counties therein, the in 
tangible assets of an estate should be listed at the residence of the managing 
administrator. The court, in the opinion, clearly recognizes the fact that in con
templation of law, the legal title of all property and interests of the estate resided 
jointly in both administrators, but insisted that what is now Section 5371 fixed 
upon the domicile of the managing administrator as the situs of the entire assets 
of the estate. There is nothing in this case from which a rule can be derived, 
by virtue of which the jurisdiction of the state over property within its power of 
taxation is in any way abridged or limited. 

I have already discussed, and shall hereafter discuss, your question literally; 
that is to say, I shall assume that the "money" of which you speak in your letter 
is actually money on deposit in banks, withdrawable on demand. I shall also here
after discuss the question upon the theory that the "money" of which you speak 
may prove to be "credits" or "investments." 

Upon this first assumption, then, 1 am of the opinion that although the 
money may be held on deposit, at the residence of the trustee who resides outside 
of the state, yet, if it is subject to the joint control of both trustees, so that 
neither one, alone, is entitled to withdraw the deposits on demand, but the concurrent 
action of both is required, then, one-half of the money is taxable in Ohio upon a 
return by the resident trustee. The money in question represents the conversion 
of real property that was formerly taxable in Ohio. Presumably, at the instant of 
conversion the taxable situs of the fund was in the state of Ohio. Some weight, 
although not great weight, perhaps, is to be attached to this fact in determining 
the present situs of the property; that is to say, the property, once having been 
subject to the jurisdiction of the Ohio taxing authorities, the legal effect of the 
acts which might be relied upon to ehange the situs of the property, in whole or 
in part, must be made to appear. .:\1ackay vs. San Francisco, 128 Calif. 678. 

Our statutes are silent as to the taxation of trust estates, the legal title to 
which is in trustees, some of whom are not residents of the state. In the face 
of the considerations which I have mentioned, I do not think that this silence 
should be given effect so as to restrict the power of the state in such matters, 
hut rather to give it its full scope. 1f the money in question is on deposit outside 
of Ohio, and yet the Ohio trustee is the joint manager of the fund, and his 
authority is necessary to the withdrawal of any considerable portion of the deposit, 
then, in my opinion, he should list his half of the estate at his residence; even 
if the money were held outside of the state as actual cash, but could not be 
expended in any considerable amount except by authority of both the trustees, 
the same result would follow; while, if, on the other hand, the possession of the 
non-resident trustee is w full and complete, in fact, as to make his control of 
the money absolute, so that the resident trustee has no real part in the control 
and management of the fund, none of the money is taxable in Ohio. 

If the fund is so deposited or invested as not to be payable on demand to 
the trustees or either of them, a different question would, of course, arise. If the 
fund had been converted into "credits" the test would be practically the same as 
above defined with respect to "moneys;" that is to say, if the control and manage-

'· 
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ment of the fund is joint it is the legal interest of the resident trustee that is 
taxable here, regardless ul the place where the eddences of indebtedness may be 
phvsicalh· held. 

In case the fund has been cmwcrted into "personal property," within the 
meaning of the section def111ing that term, no part of the estate is taxable in Ohio. 
(Section 5328, supra) 

If the fund is so invested as tu be returnable as "investments" the question 
is perhaps doubtful; but I am of the opinion that the test above laid down, with 
respect to moneys and credits, would apply. 

Cpon all the propositions above laid down I beg leave to cite the following 
authorities: 

Somers vs. Boyd, 43 0. S. 648, in which it is held that the mere custody of 
a trust estate does not determine its situs, the test being the actual power of 
control and manage the same. 

:\Iackay vs. San Francisco, supra, in which the facts are very much like 
those which you state in your question, and in which half of the estate was held 
to be taxable in California, although the securities in which it was invested were 
deposited outside of the state, in the joint names of the two trustees. It is interest
ing to note here that the beneficiaries, under the trust in this case, resided outside 
of the state; that the estate originated in California; and that one of the trustees 
resided there. 

People ex rei vs. Feitner, 168 X. Y. 360, in which it was held that property 
consisting of moHeys and credits, in the hands of three trustees, one of whom 
was a non-resident of the state, was taxable in Xew York as to the two-thirds 
interest of the resident trustees. This case is of imporance because it was 
decided under a statute provi<ling that, 

··Every person shall be taxed in the taxing district where he 
resides '-' '~ '' for all personal property * '' * under his control as * ':' * 
trustee. \Vhere taxabh: per:,onal property is in the possession or under 
the control of two or more * * * trustees * * * each shall be taxed for 
an equal portion of ouch property w held by them * * '' if a person holds 
taxable property as * '' * trustee '~ * * he shall be assessed therefor as 
such, with the addition to his name of his representative character * * *. 

These pro\·i,;ions are very much like those of Sections 5370 and 5371 oi our 
own General Code. passed on in Brown vs. Xoble, supra, and in State ex rei vs. 
:\fatthews, 10 0. S. 431. In this latter case the Supreme Court held, under the 
statutes above cited, that where three executors resided in different taxing districts, 
and the control of the executors over the estate was joint in eve,ry sense, the 
assessment >honld be divided among the taxing districts. The Xew York case, 
just cited, was decided under a statute which laid down this rule expressly. It 
might just as well have been decided under the Ohio law. 

In People ex rei \·s. Coleman, 119 X. Y., 137, the court applied a rather 
narrow cunstn·ction to the then existing statute of that state, holding virtually 
that because the statute did not expressly provide for the case of persons holding 
possession of property for the benefit of others, jointly, with other persons non
resident of the state, there was, therefore, no method of taxing the interest of · 
such persons. For reasons already stated, I do not feel that this decision should 
he followed, hut that the better reasouing of the other cases, which I ha\·e cited, 
should pre\·ail. 

For the fon·going reasons, and upon the abo,·e cited authorities, I am of 
the opinion, as already stated, that if the estate of which you speak has been 
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conyerted into that which is either "moneys," "credits" or "inYestments," within 
the meaning of our tax statutes, half of the estate is taxable in Lorain county~ 
Ohio, unless the control of the non-resident trustee oyer the fund is absolute and 
complete, so that the resident trustee is Yirtually a figurehead. If, however, the 
conversion is into '"personal property," none of such property, if held outside of 
Ohio, is taxable here under any circumstances. 

V cry truly yours, 

623. 

TIMOTHY S. BocA~, 
Attor11ey General. 

TAXES AXD TAXATION- I:\'TERSTATE CO~D1ERCE- CON\'ECTl\'G 
GAS COiviPANY-TRANSPORTATlO:.J OF GAS BY PIPE LINE
REPORTS TO PUBLIC UTILITIES COMJ\IISSION-EXCISE AND 
FRAi\CHISE T AX-"GROSS RECEIPTS." 

I11asmuch as the Colll!fctillg Gas Company, corporation formed for the purpose 
of transporting and selling natural gas, and mai11taining a pipe li11e for the purpose 
of receiving gas at the state line from a trunk line, which is itse[f fed from tlze 
produci11g fields in West Virginia, is engaged in the business of conducti11g such 
gas alo11g the line of its transportatio11, from its delivery in o11e state to the poi11t 
of its destination i11 another state, the receipts derived form such business must be 
regarder as ""Interstate Commerce Receipts" withi11 the meaning of the excise Ia·"· 
of Ollie,. 

Such company, under 5410 General Code, is "engaged in the business of trans
portillg natural gas through pipes or tubi11g" and therefore subject to assessment 
and 'i!aluation of its property for simple taxation under 5423 General Code. 

Said company is subject to Section 5470 a11d 5471, requiring the fi/iug, <l'illt 
the commission before September first of each year, a statement setting forth the 
information prescribed by 5471 General Code, also Section 5475 General Code. 
This latter sectio11 requires a statement of the total gross receipts of said company 
frotn all sources, whether from intra or interstate business, or from services done as 
other than a public utility, as set out in Section 5417 General Code; and also a
statement of the entire gross receipts of said compawy, except receipts derived 
from interstate commerce or business do11e for the federai government. 

Under 5475 aud 5481 Geueral Code, the commission shall certify all intra
state receipts aud all receipts for all set·vices except interstate commerce business, 
to the auditor of state for taxation at the rate of one aud two-te11ths per cent. as 
specified in S ~ction 5483 General Code, the amo11nt to be not less than $10.00 in 
a11y case. 

Notwithstanding the fact that the a11101tnt of such tax in the case of the 
Couuecting Gas Company would evidently be trivial, being engaged almost entirely 
in iuterstate commerce, 3•et by virtue of the fact that it is required to pay this 
excise tax, it is exempted from payiug frauchisc fees as a dotnestic or foreign 
corporation by virtue of 5518 General Code. 

The filing of a report of iuterstate receipts 11;1der such circumsta11ces is subject 
to suspicion a11d the commission is ad·z•ised to exercise caution in such cases. 

September 5, 1912. 
Tax Commission of Ohio, Columbus, Ohio. 

GnnLDIEX :-I beg to acknowledge receipt of your letter of August 21st, en
closing a copy of the purpose clause of the articles of incorporation of The Con-
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lll'cting Gas Company, an Ohio Corporation, together with a statement of the 
nature and character of the business in which the company is engaged. 

The corporation, it appears, is formed for the purpose of producing, trans
porting and selling natural gas, with authority to maintain a pipe line and ap
purtenances from a point on the Ohio Ri,·er in \\'ashington county, this state to 
a point at or near Sugar Gro\·e, in Fairfield county. 

The statement of the nature and character of business in which the company 
is engaged is to the effect that it produces no gas in Ohio and sells none there, but 
that it is engaged solely, or substantially so, in the transportation, through its 
pipe line, of gas received by it from a certain \Vest Virginia corporation for 
delivery to certain Ohio distributing companies of Sugar Grm e. 

The corporation reports, in its statement under the excise tax law, some 
intrastate receipts, consisting of interest, the source of which is not definitely ex
plained. 

Upon these facts so disclo~cd you request my opinion as to the following 
questions: 

"1. Are the receipts of this company from transporting gas 111 the 
manner stated 'interstate receipts?' 

''2. If such receipts are 'interstate,' should the company be required 
to report and pay an excise tax upon its intrastate receipts, or as a do
mestic corporation for profit and pay an annual fee upon the amount of 
its subscribed or issued and outstanding capital stock?" 

1 t will be necessary for me to assume certain facts which are, however, I 
think obvious, in order to answer your first question. It appearing that the pipe line 
of the Connecting Gas Company begins, so to speak, exactly upon the state line, 
it necessarily follows, from the nature of the commodity to be transported, that it 
must there connect with another similar pipe line extending into the state oi 
\\'est Virginia. I think it perfectly safe to assume that this pipe line, in turn, 
recei,·es gas from the proditcing f1eld through radiating or gathering lines. That 
is to say, the line which connects at the state line with the pipe line of the Con
necting Gas Company is itself a "trunk line;" the gas from the producing wells 
does not pass directly into the pipe line of the Connecting Gas Company and only 
arrives there by means of the agencies above described. · 

Under this statement of facts, partially assumed, it seems clearly to follow 
that when natural gas is pumped into the pipe line which connects at the state 
boundary \vith th·e pipe line of The Connecting Gas Company and had no place of 
t'S<:apement excepting into the said pipe Jine, its journey from the producing field 
to its ultimate point of destination has commenced. 

ln Coe vs Errol, "116 U. S., 517 the supreme court of the United· States in 
describing the mm·enient of a commodity which consists of interstate commerce 
uses the following language, per Bradley, J.: 

"this movement does not begin until the articles have been shipped or 
started for transportation from the one state to the other. The carrying 
of them in carts or other vehicles or even floating them to the depot where 
the journey is to commence is no part of that journey. This is all pre
liminary work, performed for the purpose of putting the property in a 
state of preparation and readiness ·for transportation. Until actually 
launched on its way to another state, ·or conmitted to a common carrier 
for transportation to such state, its destination is not fixed and certain. 
It may be sold or otherwise disposed of within the state, and never put 
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in course of transportation out of the state. Carrying it from the farm 
or the forrest to the depot is only an interior movement of the property, 
entirely within the state, for the purpose, it is true, but only for the 
purpose, of putting it into a course of exportation; it is no part of the 
exportation itself. Until shipped or started on its final journey out of 
the state its exportation is a matter altogether in flori, and not at all a 
fixed and certain thing." 

Applying this reas01;ing to the case at hand and having regard to the nature 
of the commodity, the transportation of which is involved here, it appears that in 
the very nature of things the continuous movement of the gas could not begin at 
the Ohio River terminus of The Connecting Gas Company pipe line, but at some 
point in the state of West Virginia. From this it follows that The Connecting 
Gas Company's service with respect to the transportation of the gas in question is 
one of two or more like services necessary in order to complete a continuous move
ment. The service itself takes place entirely within the state of Ohio, but the move
ment originates in \Vest Virginia and terminates in Ohio. 

In Steamer Daniel Vall vs. United s·tates, 557, the following self-explanatory 
language appears, per i\I r. Justice Field: 

''But it is contended that the steamer, Daniel Ball, was only engaged 
in the internal commerce of the state of Michigan, and was not, therefore, 
required to be inspected or licensed, even if it be conceded that Grand 
River is a navigable water of the United States; and this brings us to 
the consideration of the second question presented. 

"There is, undoubtedly, an internal commerce which is subject to the 
control of the states. The power delegated to Congress is limited to 
commerce 'among the several states,' with foreign nations, and with the 
Indian tribes. This limitation necessarily excludes from federal control 
all commerce not thus designated and, of course, that commerce which 
is carried on entirely within the limits of a state, and does not extend 
to or affect other states. Gibbons vs. Ogden, 9 \Vheat., 194. In this case 
it is admitted that the steamer was engaged in shipping and transporting, 
down Grand river, goods destined and marked for other states than 
Michigan, and in receiving and transporting up the river goods brought 
within the state from without its limits; but inasmuch as her agency in 
the transportation was entirely within the limits of the·state, and she did 
not run in connection with, or in continuation of, any line of vessels 
or railway leading to other states, it is contended that she was engaged 
entirely in domestic commerce. But this conclusion does not follow. So 
far as she was employed in transporting goods destined for other 
states, or goods brought from without the limits of Michigan and des
tined to places within that state, she was engaged in commerce between 
the states, and however limited that commerce may have oeen, she was, 
so far as it went, subject to the legislation of Congress. She was em
ployed as an instrument of that commerce; for whenever a commodity 
has began to move as an article of trade from one state to another, com
merce in that commodity between states has commenced. The fact that 
senral different and independent agencies are employed in transporting 
the commodity, some acting e!ltirely in one state, and some acting 
through two or more states, does in no respect affect the character of 
the transaction. To the extent in which each agency acts in that trans
portation, it is subject to the regulation of Congress." 
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The doctrine of this case has been followed without deviation by the Supreme 
Court of the Cnited States. (Sec. X. & \\'. R. R. vs. Pennsylvania, 136 U. S., 114; 
\\'. ST. L. & P. R. R. vs. Illinois, 116 U S., 557). 

The facts in the case under consideration made a clearer case for the char
acterization of the transportation in question as interstate commerce than those 
in Steamer Daniel Ball, supra, for here, in the very nature of things, the gas 
pipe line must connect directly with a like transportation line extending from the 
interior of West Virginia to the Ohio state boundary. 

I am, therefore, of the opinion that the transportation of gas from the state 
boundary line to a point in Ohio, being a part of a single movement of the com
modity for a point in \Vest Virginia to a point in Ohio, constitutes interstate 
commerce and that the receipts from such business are "receipts from interstate 
business,'' within the meaning of the excise law of Ohio. 

The foregoing conclusion answers your first question. Your second question 
is more difficult in ·view of the peculiar language of the excise tax law. The 
corporation in question is clearly '·engaged in the business of transporting natural 
gas * * * through pipes or tubing, within the meaning of Section 40 of that act. 
designated as Section 5416, General Code. It is, therefore, notwithstanding the 
interstate character of its business, subject to assessment and valuation of its 
property for simple taxation under Section 47 of that act, designated as Section 
5423, General Code. which seems to be a point not conceded by the company but 
concerning which you do not request my opinion. 

Being, therefore, by virtue of these facts. "a natural gas company'' and a 
''public utility," within the meaning of the Tax Commission act, it is clearly sub
ject to the requirements of Section 81 and 85 thereof, designated as Sections 5470 
and 5474, General Code, respectively. These sections stipulate that each public 
utility, as defined in the act, shall make a statement of gross receipts to the Tax 
Commission annuall.). That is to say, it must make some report, at least setting 
forth the facts mentioned in Section 82 of the act, designated as Section 5471, 
General Code. Indeed, it seems clear that some report must also be made under 
Section 85 of the act, which requires the statement to contain "the total gross 
receipts * * from business done within this state," whether interstate or intrastate 
in character, though the same section also requires a separate statement of re
ceipts from intrastate business alone. The exact form of this stipulation is as 
follows: 

"Such statement shall also contain the entire gross receipts of 
the company, including all smns earned or charged, whether actually 
receh·ed or not, from whatever sources derived, for business done by it 
within this state for the year next preceding the first of ~fay * * * 
but this shall not apply to receipts from interstate business * * *" 

This language is enlarged in its scope by the provisions of Section 41 of the 
above cited act, designated as Section 5417, General Code, as follows: 

"The term 'gross receipts' shall be held to mean and include the 
entire receipts for business done by any person or persons, firm or 
firms, co-partnerships or voluntary association joint stock association, 
company or corporation, where\·er organized or incorporated, from the 
operation of any public utility, or incident thereto or in connection there
with. The gross receipts for business done by an incorporated company, 
engaged in the operation of a public utility, shall be held to mean and 
include the entire receipts for business done by such company under the 
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exercise of its corporate powers, whether from the operation of the 
public utility itself or from any other business done whatsoe\·er." 

Reading these two sections together it appears that although the publi:.: 
utility business of a corporation in Ohio may be entirely interstate, yet ii the 
corporation has receipts other than those derived from the public utility business 
as such and which are derived from business within this state under its corporate 
charter, such receipts must be reported to the Tax Commission. It follows, then, 
that under Section 86 of the act, Section 5475 of the General Code, the Tax Com
mission must determine the gross receipts of a company so engaged in business 
as being those receipts in Ohio other than those from the operation of the public 
utility as such. However trivial in amount such recipts may be, the amount so 
ascertained must, under Section 92 of the act, Section 5481, General Code, be 
certified to the Auditor of State, who must, under Section 94 of the act, Section 
5483, General Code, compute an excise tax oi one ami two-tenths per cent. thereof, 
not less than $10.00 in any case, thereon and charge the same for collection. 

In view of the foregoing considerations it seems clear that the corporation in 
question comes under the saving clause incorporated in Section 129 of the act, 
Section 5518, General Code, which exempts public utility corporations paying excise 
taxes from the payment of franchise fees as domestic or foreign corporations. 
The language is as follows: 

"An incorporated company, whether foreign or domestic, ·owning 
or operating a public utility in this state, and as such required by law 
to file reports with tpe tax commission and to pay an excise tax upon 
its gross receipts or gross earnings as provided iP this act * * * shall not 
!Je subject to the provisions of Sections ·one hundred and six to one 
hundred and fifteen, inclusive, of this act." 

The corporation in question being one which is operating a public utility in 
this state, and is, as such required by law to pay an excise tax upon its gross 
receipts, need make no report and pay no fees as a domestic corporation for profit. 

lt seems that the construction which I have been forced to apply to the law 
involved in your inquiry results in the receipt of a ridiculously small amount of 
taxes from the company in question. Substantial justice would seem to require that 
this company pay franchise taxes. The legislature, howe,·er, has so enlarged the 
meaning of the words ''gross receipts," as used by it througho~tt the act, as to make 
it impossible for me to escape the conclusion that so long as a corporation engaged 
exclusively in an interstate public utility business has any miscellaneous or trivial 
recepits which are not interstate, it may escape privilege taxation on everything 
saYe those receipts. 

] am, therefore, of the opinion that The Connecting Gas Company, under 
the facts submitted, is required to report and pay an excise tax upon its intrastate 
receipts, if any, and is not required to report annually as a domestic corporation 
for profit or to pay franchise fees as such. lt will be observed that I do not hold 
that if a corporation doing business in the manner in which The Connecting Gas 
Company does business in Ohio, actually has no intrastate receipts it will escape 
taxation altogether. On the contrary, under Section 5518, General. Code, supra, 
exemption from \Villis law taxation is extended only to such corporations as are 
required to pay some excise taxes. It will be observed, also, that I do not hold tha·t 
the corporation in question is not a "public utility." As already stated its property 
must be assessed hy the commission for simple taxation upon the unit basis as a 
going concern, despite the fact that it is engaged in interstate commerce. 
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In conclusion I may be permitted to suggest that cases of this sort seem to me 
to afford s01~1e grounds for suspicion that the so-called "intrastate receipts'' are 
not actual and bona fide. The commisoion is not, of course, bound by the report 
of the cGmpany, and if upon the investigation which it is authorized to make it is 
found that a company reporting a ~mall amount of "intra state receipts'' in fact 
has no such receipts, and has so reported solely for the purpose of avoiding \\'illis 
Law taxation, the commission may lawfully and with propriety insist that such a 
company must tile report and pay fees under the \\'illis Law sections of the act. 

630. 

\r t.ry truly yours, 
TIMOTHY S. HoG.\X, 

Attor11e:y Gel!era/. 

TAXES AXD TAX.-\TIOX-DEPOSITS IX S"\VIXGS BAXKS \\'ITHDl{A\\'
ABLE OX DE~lAXD AT TI:\IE OF LISTIXG ":\10NEYS"-''CREDITS." 

ll'he11 a saz•i11ys ba11k has a m/e as follows :"Depositors may be required Ia 
give si::ty days uotice before withdrawi11g their deposits, but as a ge11era/ rule they 
will be permitted to withdraw at pleasure;'' held: that evide11ce of lo11g usage a11d 
custom established that such rule is i11te11ded as a reservatioll of a right to pass a 
rule suspe11di11g payme11t for sixty days, rather than as a rule itself, a11d that as a 
matter of fact such deposits are a11d ahva)'S have been "<vithdrmcable 011 dema11d," 
will justify 'the listi11g of s11ch deposits by a person owni11g the same, or holdi11g 
them in tmst, or ha-vmg a be11ejicial i11terest in them as mo11cys 1111der Section 
5320 CCileral Code. 

August 14, 1912. 
Tax Commissio11 of Ohio, Columbus, Ohio. 

GEXTLH!EN :-l beg to acknowledge receipt of your letter of c\ugust 9th, en
closi·ng a communication addressed to the commission by the board of re\·iew of 
the city of Cleveland. The letter of the board of review sets forth a statement of 
facts upon which a reconsideration of my opinion of July 22, upon the taxation of 
savings deposits, is requested in so far as the said opinion relates to deposits in 
savings banks in corporated under the general statutes of this state. In the former 
opinion it was assumed that the statements denominated the "Rules and Regula
tions" as set forth in the printed matter of several of these institutions. trans~ 

mitted to me by you are all of the same dignity and effect, and are all what they 
purport to be, namely, rules adopted by the directors of several banks go,·erning 
their officers on the one hand, and the depositors, on the other, as to the manner 
and conditions of receiving and making savings deposits. 

I am free to state that I was fully cognizant at the time of writing the former 
opinion that in practice savings bank depositors, generally, are permitted to with
draw their deposits at pleasure without giving any notice. I had been unable, how
ever, to satisfy myself, from my own general knowledge of the subject, upon the 
question as to whether or not a savings bank depositor was entitled as of riglrt to 
withdraw his deposits without giving notice, being unable to assume from the face 
of the so-called "Rules" on the subject that the officers of the bank might not at 
anytime as to a given depositor choose to stand on the bank's legal rights, what
ever they might be. In other words, I could not feel certain that the requirement 
nf the sixty-days' notice, was not to be regarded as fully in effect and as qualifying 
in some way the right of the depositor to withdraw his deposits. 

In the face of these facts, and in the face, too, of the strict con,;truction to 
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which I felt the section of the General Code which defines the term "money" is 
subject. I deemed it wise to gh·e to the so-called ''Rules" full force and effect as 
such. 

The statement of facts now submitted by the board of review of Cleveland is 
to the effect that in Cuyahoga county, at least, a rule stating that: 

''Depositors may be required to give sixty days' notice before with
drawing their deposits; but as a general rule they will be permitted 
to withdraw them at their pleasure." 

is not treated in practice by and savings bank itsdf as a self-executing regulation 
of the corporation, but that it is regarded-and the practice is universal among 
all the like institutions in the county-rather as the reservation of the right to make 
a rule than as a rule itself. That is to say, the actual understanding of the parties
the bank on the one hand, and the depositors on the other-sanctioned by long usage 
under printed statements like the above, is that the bank has no rule requiring 
notice, but that it reserves the right at any time to make such a rule and to enforce 
it as to any deposits which may be outstanding at that time. 

The letter of the board of re,·iew also states that none of the savings banks 
in the city of Cleveland, or in the county outside of the city, so far as the writer 
is advised, has ever taken action through its board of directors in any way modi
fying this usage or understanding. 

Of course, the foregoing statement of facts is not the one considered in my 
former opinion. I took the so-called "Rule" at its face value; the custom of the 
business seems to be such as to modify what had appeared to me to be the primary 
meaning of the printed statement. I acknowledge that the printed statement is fairly 
susceptible of either of the two meanings involved. That being the case, it is suf
ficiently ambiguous to permit of proof as to its real meaning by evidence of any 
custom. usage or understanding which may show, or tend to show, the real in
tention of the parties concerned. 

Assuming the facts to be as the board of review states them, that is to say, 
assuming that the mere inclusion of a so-called "Rule," like the one above quoted, 
in the printed "Rules and Regulations" of a savings bank does not establish the 
conclusion that the directors of the bank have actually adopted a rule under
stood by them as requiring sixty days' notice, and authorizing the officers of the 
bank to relax the rule simply as a matter of convenience to the depositors, the 
rule itself still being in existence as a matter of legal rights, but that on the 
other hand the understanding and custom is to treat such printed statement as 
notice of the reservation of a right to act in the future, the conclusion which I 
would reach would be opposite to that sta.ted in my former opinion. That is to 
say, if there is actually no rule authorizing the requirement of thirty or sixty 
days' notice as a condition of withdrawal of savings deposits therein until the 
board oi directors of the bank has exercised the right reserved to it, and has passed 
such a rule, savings deposits therein would be "deposits which the person owning 
* * * is entitled to withdrawal in money on demand" within the meaning of Section 
j326 of the General Code. 

In other words, the question as it ultimately presents itself is as to the real 
mutual understanding between the depositor, on the one nand, and the savings bank, 
on the-other, as to their respective rights in the premises on the day preceding the 
second }.1omlay in April. \Vhen such an understanding is shown to exist and it is 
to the effect that the deposits are on that day actually withdrawable in money on 
demand and will he so payable until such future time as the board of directors of 
the bank may see fit to put into force a general rule avplicable to all depositors 
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requiring notices of withdrawal, then such deposits should be listed as ··money" of 
the depositor. not in spite of the printed '"Rule," but because the ambiguity of the 
rule permits such understanding to be shown in the interpretation thereof. Eddence 
of such long continued usage and evidence of the fact, as stated by the writer of 
the letter from the board of review, that no savings bank has ever attempted to 
treat its "Rule" as operative further action of the board of directors would be 
such evidence as might lawfully be receh·ed by the taxing officers, such as the 
county auditor or the board of review in support of an assessment of a savings 
deposit as "'money" instead of as a "credit." 

I am, therefore, of the opinion that under facts like those abo,·e stated, 
showing as they do a practical construction of the "Rule" of a savings bank by its 
own managers, somewhat different from what might be considered to be the pri
mary meaning of its language, but nevertheless not so inconsistent therewith as 
to be inadmissible as evidence to contradict the written language, deposits made 
thereunder in a savings bank must be listed as "moneys" and not as "credits." 

\Vhile the facts stated by the board of review are represented as being those 
which existed in Cuyahoga county, only, the above conclusion would, of course, 
apply in any other locality in which the custom of savings banks, and the in
terpretation placed by the banks themeslves, as well as the depositors, upon rules of 
this sort, are shown to be similar to tbat described in the letter of the board of 
review. I suppose the custom prevails throughout the state. 

In matters of taxation the law looks to substance and not to form, to real facts 
and not to any shells that may surround them. \Vhere one has, in fact, at the tim~ 
of listing a deposit in the hands of a society for savings or banks having no 
capital stock, or a deposit which the person owning, holding in trust of having the 
beneficial interest therein, is entitled by practice to withdraw in money on demand, 
such deposits it taxable as moneys; and to be exempt from paying tax as money 
under the head of not being payable on demand, it must be true that the time of 
listing such depositor could not, in fact, receive his money upon demand. 

Very truly yours, 
TIMOTHY S. HOGA~, 

Attoruey Geueral. 
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635. 

TAXES ~\XD TAXATIO.\"- .\"0.\"-RESIDE.\"T CORPORAT10.\" HAVI~G 
AGEXCY I.\" OHIO-DEDVCTIOX OF DEBTS CREATED WITH RE
LATIOX TO BUSINESS DO.\"E AXD XOT :\JERELY GOODS HELD 
IX OHIO. 

On the authority, Hubbard ·;:s. Brush 610 0. S. 252, a foreign corporatiou 
ha~·ing an agellcy in this state alld a stock of goods and machillery located at such 
agencj', is not entitled under the tax laws to deduct from the sum of all its legal 
clai111s arisillg fi'Oill the sale of such goods and machillery in this state, the legal 
bo11a fide debts owiug by such corporation regardless of whether such debts are 
related to the goods sold alld the business dolle in this stale of Ohio. 

Such corporation may deduct from its credits, under the control and 11/anage
meut of the Ohio agency, arisiug from the sale of goods and machinery in this 
state, its legal bolla fide debts wilich are related to the busilless conducted in Ohio, 
but not those debts which are related merely to the goods owned by the corporatio11 
i11 Ohio. 

Debts therefore, created by the corporation at its doniicle in the general pur
chase of goods, part of which are consigned to the Ohio agency for sale, are not 
deductible. 

Debts so created, however, solely for and on accouut of the goods to be sold 
in Ohio may be deducted. 

CoLUMBUS, OHIO, August 22, 1912 

Tax Commission of Ohio, Columbus, Ohio. 

GEXTLD!EX :-I beg to acknowledge receipt of your. letter of August 18th 
requesting my opinion upon the following questioils which you advise have been 
submitted to the commission by Hon. Daniel J. Ryan, general counsel for The 
Ohio :\Janufacturers' Association: 

''1. Is a foreign corporation having an agency in this state and a 
stock of goods and machinery located at such agency, entitled under the 
tax laws to deduct from the sum of all its legal claims and demands aris
ing from the sale of such goods and machinery in this state, the legal 
bona fide debts by such corporation regardless of whether such debts 
are related to the goods sold and the business done in the state of Ohio? 

"2. :\Jay such corporation deduct from its credits arising from the 
sale of goods and machinery in this state, .its legal bona fide debts owing 
on account of the purchase by such corporation of the goods and 
machinc·ry from the sale of which in this state the credits arise?" 

You enclose a copy of :Z..fr. Ryan's letter to the commission in which he ex
presses the view that under Hubbard vs. Brush, 61 0. S. 252, seems to him that a 
foreign corporation, under the circumstances detailed in your question, would be 
entitled to deduct all indebtedness which it owed regardless of whether such in
debtedness related to the goods sold and business done in the state of Ohio or 
not; and that certainly upon a more limited construction the corporation would 
at least be entitled to deduct that indebtedness which was directly connected with 
the goods and business out of which taxable credits arose. 

The taxation of credits of foreign corporations in Ohio and the meaning and 
effort of the decision of Hubbard vs. Brush, supra, were somewhat elaborately 
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discussed by me in my opinion of recent date to you in the matter of the Ritter 
Lumber Company. It will, therefore, not be necessary for me to repeat much that 
was said in that opinion as to the manner in which credits of a foreign corproation 
acquire a taxable situs in Ohio nor as to the general interpretation of the decision 
in the case cited. It will be sufficient to state, as a conclusion arising from the 
authorities discussed in the former opinion that the credits of a foreign corporation 
that is, not the technical credits defined in Section 5327 General Code, but the legal 
claims and demand owing to the corporations, become assessable in Ohio when 
they grow out of a business conducted and managed by representatives of the cor
poration in Ohio and are there held and controlled by such representatives. 

The matter of what debts may lawfully be deducted by such a corporation 
from the claims thus arising in order to ascertain the amount of the tax on "credits" 
as defined by Section 5327 was not considered in that opinion. 

In the case of Hubbard vs. Brush, supra, the third branch of the syllabus is 
as follows: 

"Such corporation, in listing for taxation is 'credits' liable to tax
ation in this state, may, under the provisions of Section 2730, Revised 
Statutes, deduct from its claims and demands that arise out of the 
business it transacts in this state, such of its bona fide debts as arises 
from the same sources." 

This proposition of law is, of course, to be given precedence over any portion 
of the· opinion on the case which may seem inconsistent with it. Mr. Ryan in his 
letter quotes from pages 264 and 265 of the opinion from which the inference may 
be drawn that the court was of the opinion that the corporation whose case it had 
before it was entitled to deduct all of its debts from the credits which it would be 
required to list for taxation. It is not necessary, however, to resort to the rule 
which obtains in this state, that is to the effect that the syllabus governs the opinion, 
in dealing with the seeming inconsistencies between this portion of the opinion 
and limited language of the syllabus above quoted. The court had already found 
that as to the Sandusky Portland Cement Company, the foreign corporation in
volved, in the case of Hubbard vs. Brush, all of its business was conducted in 
Ohio and all of its credits-that is all of its accounts receivable and notes were 
situated in this state, so that the effect of the opinion in that case is merely to 
hold that a foreign corporation, all of whose credits are taxable in Ohio, may 
deduct all of its debts in making up the sum thereof. 

In framing the third branch of the syllabus thereof, quoted above, the court 
was very careful to state the proposition of law upon which the decision was 
founded with entire accuracy. It seems to me that it is perfectly clear from this 
syllabus that the law of this state is that a foreign corporation, subject to taxation 
upon any of its credits in Ohio, may deduct from its claims and demands so 
subject to taxation such of its bona fide debts, and such only, as arise from "the 
business it transacts in this state." 

We are thus furnished with a rule which is complete in itself, but the applica
tion thereof to the facts submitted by you is not perfectly clear. That is to say, 
it rs clear that the answer to your first question must be in the negative. 

Your second question must be answered by applying the above stated prin
ciple, but the principle itself does not furnish an immediate answer thereto. The 
exact question of law now presented may be stated as follows: 

Does indebtedness created by a foreign mercantile corporation in the pur
chasing of goods and machinery which it sells at a profit through an agency located 
in Ohio become attributable to the business done by the agency in Ohio so as to 

20-A. G. 
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be subject to deduction from the claims and demands due to, managed and con
trolled by such agency in Ohio? I have described the foreign corporation as a 
mercantile corporation because it appears from Mr. Ryan's letter to be such in the 
particular instance of which he inquires. 

In the first place it is to be observed that the debt in question is not created by 
the agency as are the claims and demands from which it is proposed to deduct it. 
In the second place the debt is created in the course of business usually managed 
and conducted, I take it, by the home or principal office of the company. That is to 
say, I assume that the Ohio agency is without authority to create indebtedness in 
the purchase of merchandise but that it merely draws upon the home office or 
warehouse for such stock as may be needed. The fact that the goods sent to the 
home office are not yet paid for is a fact over which the Ohio agency has no con
trol, if this assumption be correct. In the light of these facts, partly apparent on 
the face of Mr. Ryan's letter and partly assumed as probable in connection with 
the facts which he states, the question becomes somewhat difficult to answer. 

Under tax laws like those of New York, for example, your second question 
would have to be answered in the affirmative. That state imposes a tax upon 
non-residents, not upon their tangible property, but upon the sums invested in the 
state. Under this statute it has been held that such non-residents are entitled to 
deductions for debts, not only as against New York credits, but also as against the 
value of any tangible property they may possess in the state. It is further held 
that indebtedness incurred by a non-resident in the purchase of assets,located in 
New York, is, under this rule, deductible from the value of the assets. People ex 
rel vs. Barker, 147 N. Y. 31. See also, People ex rel vs. Barker, 145, N. Y. 239; 
People ex rei vs Barker 35 App. Div. 486; People ex rei vs. C. Dan nell, 46 Misc. 
521. 

The rule in all these 'cases is perhaps· well illustrated by the following excerpt 
from the opinion in the first cases above cited: 

"Is the fact that the company has in its possession as ostensible 
owner $200,000 in value of wheat conclusive evidence that the company 
has invested that sum in its business in this state, when in truth it has 
paid a sum amounting to but half its value and has promised to pay the 
balance at some future time? It seems to us there can be but one answer 
to this question. The sum invested is the sum paid and not the sum 
which is promised to be paid on a future occasion." 

If the Ohio law permitted, as does that of New York, the deduction of debts 
from tangible personal property owned by a non-resident and located in Ohio then, 
of course, it could be said that the debts mentioned in your letter did bear a 
direct relation to the goods and machinery mentioned therein and should be de
ducted from the value thereof. Under the Ohio rule, however, the debts must bear 
relation, not to the property owned in Ohio, but to business conducted in Ohio, and 
it is clear that under Hubbard vs. Brush, supra, the debts must have been created in 
the ordinary course of the business conducted in this state in order to be subject to 
deduction from the claims and demands likewise created. If the debt is created by 
the central management of the corporation in the course of its regular business, 
then the same fact that the debts is on account of goods, some of which are sent 
into Ohio, does not, in my judgment, constitute the debt when created in the course 
of the busine!'s transacted in Ohio. That is to say, if the central or general manage
ment of the corporation in the coarse of its business buys with the intention of 
re-selling a large amount of goods, then the situs of the debt for the purpose of 
taxation would clearly be that of the corporation itself. If, before tile indebtedness 
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created in this manner is discharged, some of the goods not yet paid for are sent 
to the agency in Ohio for re-sale, I do not believe that upon any reasoning it could 
be held that a portion of the debt becomes separated from the principal debt and 
travels with the goods to Ohio, becoming there referable to the business conducted 
by the agency. The debt still remains that of the corporation itself as distinguished 
from that of its agency; or to put it more clearly, it is one incurred in the trans
action of the general business of the corporation and not one incurred in the 
course of its business in Ohio. It would be otherwise, of course, in the indebted
ness, whether created by the agency or by the home itself, were directly referable 
to the business of the agency. That is to say, if goods are purchased by the cor
poration especially for sale in Ohio, the whole transaction being directly referable 
to the business conducted in Ohio, than, in my judgement, such debt by whomever 
created may be deducted from claims and demands growing out of Ohio business. 
This would be clearly true if the Ohio agency had authority to purchase goods or to 
us~ the credits of the company for this purpose; but in my judgement it would also 
be true if the general management of the company, in order to supply the needs 
of the Ohio agency, purchased goods solely on account of those needs and pledged 
its own credit for a part of the purchase price thereof. 

The whole question is one upon which there is a surprising lack of authority 
aside from the New York cases which I have cited, which, in reality, are not in 
point at all. The rules which I have tried to lay down, however, are, in my judge
ment, correlative to those suggested by me in my opinion in the matter of the 
Ritter Lumber Company for determining the situs for taxation purposes of claims 
and demands owing to a foreign corporation by virtue of business conducted in 
Ohio. That is to say, the test as to the situs of such claims and demands for tax
ation purposes be the place where the business in which they_ are created, is man
aged and conducted, it seems at least consistent and reasonable to hold that such 
debts and those only are deductible from such claims and demands as are in
curred by or directly on account of those representatives of the company in Ohio 
whose management and control would constitute the claims and demands of the 
company taxable here. 

For all the foregoing reasons I am of the opinion that the mere fact that a 
foreign corporation having an agency in this state and a stock of goods and rna-: 
chinery located at such agency, owes money on account of such goorls and ma
chinery, does not entitle such corporation to deduct from its claims and demands 
arising from the business conducted at its Ohio agency all of such indebtedness. 
The indebtedness which may be deducted from such credits must be related, not 
to the goods owned by the corporation in Ohio, but to the business which it con
ducts therein. If the purchase of the goods for the corporation is directly referable 
to the Ohio business alone, then, in my opinion, a deduction on account of indebted
ness so created may be made from Ohio credits, otherwise the only indebtedness 
which may be deducted from the claims and demands created by the Ohio agency 
are the debts created by that agency itself. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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<:37. 

TAXES AND TAXATION-CORPORATION-RETURN UNDER 5404- AND 
5385, GENERAL CODE-MERCHANTS AND MANUFACTURERS 
STOCK-MANUFACTURED STOCK REMOVED TO STORFHOUSE 
IN OTHER COUNTY TO BE THEREIN SEPARATELY LISTED AS 
MANUFACTURERS STOCK. 

Section 5404 and 5405, General Code, providing for the return to the county 
auditor, by corporations, of all personal and real property, are not exclusi1•e pro
'i!isions in the sense that they exclude such portions of chapter three of the title in 
the General Code, relating to taxation, as may be applicable to corpvra~·io11s. 

A corporation, obliged to return all its personal property undr 5404, General 
Code, which is engaged in the manufacturing business, must return, !!;>on an 
average basis, so much of its property as is engaged in process of manufacture, 
in the manner specified in 5385 and 5386, General Code. 

As to the articles manufactured by a corporation in this state and sent to a 
warehouse in another county to be stored, decisions in other states support the 
propositioJJ that manufactured products so separated from the manufactory, should 
be separately listed for taxation in the county whence removed. 

The one decision in Ohio, however, Bridge Company vs. Yost, presellts seem
ing contrary authority to the effect that all manufacturing stock should be retur-ned 
at the principle place of business. Inasmuch as this decision, however, overlooked 
the 1·equirement of Section 5371, General Code, requiring manufactured stock to 
be listed in the township, city or village where situated, it seems advisable to dis
tinguish the case by limiting it to the peculiar circumstances of the Bridge Com
pany which required its articles to be manufactured at various places. The rule 
is adhered to therefore, that the stock stored in the warehouse should be separately 
listed at the place where stored. 

Under Section 5381, General Code, inasmuch as such stock has "not been 
purchased'' and has not "been consigned from a place outside of the state," the 
same camzot be listed as "merchants" stock. -

Under 5385, General Code, therefore, the manufactured products so stored 
in the wm·elzouse in another county, should be listed m such county on the average 
basis as a separate stock of manufactured products, and the same should not be 
returned with the list of products on hand at the place of their manufacture, from 
the time they have left such place for storage in the separate county. 

August 25, 1912. 

The Tax Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-1 beg to acknowledge receipt of your letter of August 16th, 
submitting for my opinion the following questions: 

"1. Does chapter 4, beginning with Section 5404, G. C., include 
all the provisions for the taxation of corporations de~ignated in Section 
5405, or are corporations entitled to all of the privileges and subject to 
all of the requirements enumerated in chapter 3? 

"2. In view of the provisions of Section 5404, G. C., are corpor
ations subject also to Section 5385, G. C., contained in chapter 3? 

"3. In answer to question 75 in QUESTIONS RELATING TO 
TAXATION, answered by the Tax Commission March 19 and 20, 1912, 
it is indicated that goods of a manufacturer shipped on consignment 
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to another state "cease to be on hand" within the meaning of Section 
5385. Inasmuch as goods shipped to another county are taxed in such 
county under the provisions of 5405, should goods so shipped and taxed 
in another county be considered as not on hand at the date of return 
in the county of the residence of a corporation? 

"4. If a corporation is engaged in county 'A,' which is its place 
of residence, makes return in such county in accordance with Section 
5385 and is thus taxed upon the average of all articles purchased, etc., 
for the purpose of being used in manufacturing and of all the articles 
which were at any time by it manufactured, and such corporation has 
in county 'B' a warehouse in which is stored a portion of its manu
factured product of the year preceding the return day, if such contents 
of warehause is taxed under 5404 in county 'B,' is there such double 
taxation as would be improper? 

"5. In view of the provisions of Sections 5405 and 5404, whereby 
all of the property of a corporation is taxed in which ever county of the 
state it is found, should Section 5385 he operative upon corporations?" 

613 

Question 75 referred to by you in your third question is answered by a 
quotation from an opinion which I gave to the Tax Commission on September 13, 
1911. In that opinion I considered and answered your questions No. 1, 2 and 5, 
holding that a corporation which is engaged in the business of manufacturing must 
return that portion of its property which consists of materials and manufactured 
products in the capacity of a "manufacturer," and upon the monthly average basis 
as provided by Sections 5385 and 5386, General Code. 

By reference to that opinion, then, you will observe that your first question 
may be answered by stating that Sections 5404, etc., General Code, are not exclu
sive provisions for the taxation of corporations in the sense that they exclude 
such portions of Chapter 3 of the title relating to taxation as may appropriately b~ 
applied to corporations. It will also be observed that your second and . fifth 
questions should be answered in the affirmative. 

In the former opinion I considered and passed upon the question as to 
whether or not the manufactured products of an Ohio corporation, sent into another 
state for the purpose of sale, cease to be "on hand" within the meaning of Section 
5358 and, hence, should not be considered as a part of a manufacturer's stock of 
finished products from the date upon which they are sent into another state. 

In discussing this question I considered and commented upon the cases of 
Bridge Co. vs. Yost, 22 0. C. C., 376; American Steel & Wire Co., vs. Speed, 110 
Tenn., 524, affirmed 192 U. S., 500; and Selz vs. Cagwin, 104 Ill., 647. The first 
of these cases I distinguished as not in point on the question then under con
sideration; the other two cases I cited upon the point that manufactured products, 
separated from the stock on hand at the manufactory and transmitted to a separate 
warehouse for the purpose of sale, were there to be treated as merchandise stock. 
In the Tennessee case it was held that a sales agency of a foreign manufacturing 
corporation located in Tennessee was there taxable upon its stock of goods as 
a "merchant;" in the Illinois case the facts are identically the same as those stated 
by you in your third question; that is to say, the manufacturing operation was 
carried on in one county of the state and the warehouse was located in another 
county. Both stocks were held to be assessable where located, the one as a manu
facturer's stock and the other as that of a merchant. 

The principal point upon which these two cases were cited, however, was 
that establishing the separation from the manufacturer's stock of finished products 
at the manufactory of the goods treated in the manner under consideration in 
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the former opinion. To that extent these cases are also applicable.to the question 
which you submit. That is to say, although the statutes under which they are 
decided are not quite similar to those of Ohio they are authority for the conclusion 
!hat when a stock of goods is maintained by a manufacturing corporation at a place 
other than the manufactory and in a manner· separate and apart from the stock 
of manufactured products kept on hand at the manufactory, such stock becomes 
separately taxable. 

In seeming opposition to these cases in so far as they apply to the question 
which you now ask, although not with respect to the question passed upon in the 
former opinion, is the case of Bridge Co. vs. Yost, supra. In that case it was held, 
in short, that a manufacturing company must return, as if located at its principal 
place of business and as if a part of the stock there maintained, all of the material 
located in the state and used by it there in the process of manufacturing, although 
such material might never go into the manufactory at all. The facts in that case 
are as follows: The bridge company manufactured at its factory some only of 
the materials used by it in constructing its finished product, the completed bridge; 
other materials used by it were purchased from other manufacturers and trans
ported to the places where the bridges were in process of erection and there 
worked into the finished bridge. The court held that all of the material in Ohio, 
whereever situated, must be deemed a part of the manufacturer's stock of materials, 
having its taxable situs in Locus county, and must be there valued on the average 
basis. As pointed out in the former opinion the decision in this case simply 
ignores the provisions of Section 5376, General Cod\!, which are in part as follows: 

"Merchants' and manufacturers' stock and personal property upon 
farms shall be listed in the township, city or village in which it is 
situated." 

In the former opmwn I was forced to speculate upon the degree or" weight 
and effect which should be given to this decision in view of this apparent oversight, 
but the matter was not important for the reason that the case could be distinguished 
from the facts then under consideration. In connection with your present question, 
however, I am brought face to face with this problem. There being an entire 
lack of authority upon the propo~ition in Ohio and in the face of cases like those 
above cited from other jurisdictions, I feel compelled to take the view that while 
Bridge Co. vs. Yost may be regarded as establishing an artificial situs for all of 
the material of a manufacturing company doing business in the peculiar manner in 
which the Toledo Bridge Company conducted its manufacturing operations, that 
case can not be regqrded as controlling facts like those which you now submit. 
There are essential differences which must be taken into account. In the first place, 
the bridge company did not have any one place where all of its manufacturing 
operations were carried on to completion; under the facts which you submit the 
manufacturing operations of the corporation are completed in a single taxing district, 
or at least in one place. In the second place, the Toledo Bridge Company did nof 
maintain any selling warehouse but its manufactured articles were put in place by 
it in the course of manuiacture as permanent additions to the real estate; in the 
case which you submit the corporation has a warehouse in a county other than 
that in which its manufactory is located and in other counties a stock of goods 
which is regularly kept up. In the third place, the controversy in the bridge 
company case related to the materials used in manufacturing; the question sub
mitted by you relates to the taxable situs of the manufactured product. The 
difference between the two kinds of goods is possibly of some importance; the 
location of materials is dependent upon the practical necessities of the. manu-
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facturing operation; manufactured products, on the other hand, if susceptible of 
being kept in stock may, by the voluntary act of the manufacturer, be separated 
from his general stock and taken elsewhere for the purpose of sale. 

Having regard to all these substantial differences between the case of Bridge 
Company vs. Yost and that presented by you, and having regard also to the principles 
enunciated in the former opinion and embodied in the two other cases above cited, 
I am of the opinion that the act of a corporation in separating from its stock at 
the manufactory, articles of its finished product and sending them to a warehouse 
maintained by it in another county, causes the goods so separated to cease to be 
"on hand" with the meaning of Section 5385, General Code, as part of the stock 
which a corporation must Jist in the county where the manufactory is located. 

I come now to the consideration of the question as to the manner of listing 
the stock at the warehouse in the other county. Three views might be taken of 
this question: 

"1. That it must be listed as any other tangible personal property, 
by setting forth the value of the goods on hand on the day preceding the 
second :\Ionday of April; 

"'2. That it must be listed as merchant's stock; 

"3. That it must be listed as a separate manufacturer's stock." 

Having regard to the purpose of the statutes relating to the listing of mer
chants and manufacturers stock, and the manifest intention of the Legislature in 
enacting them, as discussed by me in the former opinion, I reach the conclusion 
that a stock of goods maintained in a warehouse in the manner suggested in "your 
question should not be listed as ordinary tangible property, but should be listed 
upon the average basis either as merchants or manufactu"rers stock of finishec:f 
product. In spite of the decision in the Illinois case above cited I am of the 
opinion that the warehouse stock should not he listed as merchants stock. Section 
5381 defines the term "merchant" as follows: 

"A person who owns or has in his possession or subject to his 
control personal property within this state, with authority to sell it, 
which lzas been purchased either in or out of this state, with a view to 
being sold at an advanced price or profit, or which has been consigned to 
him from a place out of this state for the purpose of being sold at a 
place within this state, is a merchant." 

Analyzing this provision, it apprars that the agent of a manufacturing 
company located outside of the state who has in his control or possession a stock 
of its manufactured product in Ohio, shall list such stock as a merchant but that 
when both the manufactory and the selling agency are located in Ohio this rule does 
not prevail because the agent does not have possession of property "which has 
been purchased •:• * * with a view to being sold at an advanced price or profit." 
In this respect the statute of this state differs from those of some other states 
upon the same subject. 

Section 5385, General Code, in so far as it applies to the listing of manufactur
ers finished products and to the definition of the term "manufacturer," is as follows: 

"A person who purchases, received or holds personal property * * * 
for the purpose of adding to the value thereof by manufacturing * * * 
or by the combination of different materials with a view of making a gain 
or profit by so doing, as (is) a manufacturer, and, when he is required 
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to make and deliver to the assessor a statement of the amount of his 
other personal property subject to taxation, he shall include therein 
the average value estimated, as hereafter provided * * * of all articles 
which were at any time by him manufactured or changed in any way, 
either by combination or adding thereto which, from time to time, he has 
had on hand during the year next previous to the first day of April 
annually * * *." 

Taken in connection with the provision of Section 5381 which I have already 
quoted, this statute furnishes, it seems to me, the proper guide for the listing 
and valuation of the warehouse stock described in your letter. To be sure, there 
is a slight inconsistency arising out of the failure of the statute specifically to 
provide for separating a stock of finished products into more than one part. That 
it was the intention of the Legislature that this should be done, however, seems to 
me to be reasonably clear from Section 5371, supra, and I can not reach the con
clusion that the General Assembly intended to give such an artificial situs to a 
manufacturer's stock of finished products as to preclude him from keeping two 
separate stocks of said products in two different places. For the reasons already 
suggested the case of Bridge Co. vs. Yost, supra, can not be relied upon in support 
of any such construction of the law. The construction suggested is consistent with 
reason and justice and, in my opinion, ought to prevail. 

This construction is also consistent with the provisions of Sections 5404 and 
5405, General Code, pertaining to corporate returns, and permits corporations to 
return their property consisting of manufactured products in the counties wherein 
it is actually situated in accordance therewith. · 

I am, therefore, of the opinion that when a manufacturing company whose 
factory is located in one county maintains in a warehouse, or otherwise, situate 
in another county, a stock of its manufactured products, such stock should be 
listed in such other county as a separate stock of manufactured products and 
valued on the average basis. No "double taxation" results from adherence to this 
principle. The moment an article leaves the factory it must be charged off from 
the stock of finished products there maintained and credited to the stock of manu
factured articles maintained at the warehouse in the other county. No single 
article need be included in the monthly averages of both stocks for any one month. 

Very truly yours, 
TIMOTHY s. HOGAN, 

Attorney General. 
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666. 

TAXES AXD TAXATION-CORPORATION NOT FOR PROFIT-WEST
ERN METHODISTS BOOK CONCERN NOT LIABLE FOR FRAN
CHISE TAX-NOT AN INSTITUTION OF PURELY PUBLIC CHAR
ITY BECAUSE BENEFITS RESTRICTED TO ONE DENG:\U~ATION 
-PROPERTY NOT EXEMPT FROM TAXATION. 

The Western Methodist Book Concerti, being a company engaged i11 the pub
lishing business, under the management of a board of trustees known as a "Book 
Committee," to be appointed from time to time by the general conference of the 
Methodist Episcopal church in the United States, whose profits are to be applied 
accordiug to its articles of incorporation to the relief of ministers of that denom
ination, their wives, widows and children, which has no capital stock, and the 
ministers of which and the beneficiaries are not members, is a corporation 011 "not 
for profits" and, therefore, not liable for annual reports to the Tax Commission 
or for franchise taxes. 

Since the benefits of said corporation are limited strictly to ministers of the 
Methodist Episcopal church and their dependents, in view of the rule of strictly 
construction to be applied to exemptioll statutes, it may not be deemed "an institu
tion of purely public charity" and therefore none of its property, either real or 
personal, or if its moneys or credits, is exempted from general property tasatio11. 

CoLUMBUS, OHIO, October 10, 1912. 

To the Tax Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-I beg to acknowledge receipt of your letter of September 26th, 

enclosing a copy of the amended Articles of Incorporation of the "Western Metho
dist Book Concern," a corporation under the law of Ohio, and certain corres
pondence relating thereto. It appears that this company is engaged in the publish
ing business under the management of a board of trustees known as the "Book 
Committee" to be appointed from time to time by the general conference of the 
Methodist Episcopal church in the United States of America. The profits of the 
business so conducted are, by the Articles of Incorporation, to be applied, as pro
vided by the constitution of the said church, to the relief of ministers of that 
denomination, their wives, widows and children. The company has no capita) 
stock, and the ministers and other beneficiaries, as such, are not members of the 
corporation. 

From this statement of facts you request my opinion upon the following 
questions : 

"1. Is the Methodist Book Concern a domestic corporation for profit, 
and as such required to file annual reports and pay fees as provided in 
Section 5495 to 5498 G. C. , inclusive? 

"2. Is the property of said company, or any part of it, exempt from 
taxation under laws of Ohio?" 

I enclose herewith copies of opinions rendered Honorable Charles H. Graves. 
Seceretary of State, in which I have attempted to define what constitutes a corpor
ation "for profit," or, conversely, one "not for profit,'' within the meaning of our 
statutes. 

Applying the reasoning of these opinions to the facts above stated, I am of the 
opinion that the Western Methodist Book Concern is a corporation not for pro/il 
within the meaning of the general incorporation laws of this state. 
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I am further of the opinion that the term "corporations organized under the 
laws of this state, for profits," as referred to in Section 106 of the Tax Commission 
Act of 1911, (102 0. L., 224) designated as Section 5495 of the General Code, is 
identical with the cortesponding phrase as used in the general incorporation act. 

OPIN lON :-No franchise tax being· assessed against domestic corporations "not 
for profit," I am of the opinion that the Western ::\fethodist Book Concern is not liable 
for annual reports to the Tax Commission for franchise taxes thereon. 

'* * * * * * 
Coming now to your· second question, I beg to preface my discussion of it by 

the general statement that· all tangible real and personal property, moneys, credits 
and investments within the taxing jurisdiction of the state are presumed to be sub
ject to taxation unless the contrary clearly appears from the exemption statutes 
passed under favor of Article XII, Section 2, of the Constitution of 1851. Said 
constitutional p'ro'vision is, in part, as follows: 

"Burying grounds, public school houses, houses used exclusively for 
public worship, institutions of purely public charity, public property used 
exclusively for any public purpose, and personal property to an amount 
not exceeding in value two hundred dollars for each individual, may; by 
general laws, be exempted from taxation." 

It· is obvious that if the Western Methodist Book Concern is to be regarded 
as within the purview of any of these exemptions, it must be classed as "an in
stitution of purely public charity." The following section of the General Code is 
the only one which has been passed in pursuance of this constitution authority 
as affecting "institutions of purely public charity," Section 5353, which provides: 

"* * * property belonging to institutions of purely· public charity 
only, shall be exempted from taxation." 

Formerly this section was a part of the sixth paragraph of Section 2732. 
Revised Statutes, which provides as follows: 

"All buildings belonging to institutions of purely public charity, 
and all buildings belonging to and used exclusively for armory purposes 
by lawfully authorized military organizations * * *, and all moneys and 
credits appropriated solely to sustain and belonging exclusively to such 
institutions, and military organizations" (shall be exempted from tax
ation.) 

The verbal change which has been made was made only in the process of 
codification, and some question arises as to whether there has been a corresponding 
change in meaning. Under the former section it was held, in Little vs. Seminary, 
72 0. S., 472, that a college which makes a charge for tuition, but the principle 
object of which was for the diffusion of knowledge, and which was not conducted 
for pecuniary profit, was an "institution of purely public charity," and that moneys 
and credits appropriated solely to sustain such institutions by way of endowment 
funds were exempted from taxation under favor thereof. Whether a court would 
reach the same conclusion under the present language of the statute is, in a way, 
a question. 

, 

In an opinion to the prosecuting attorney of Lorain county rendered some
time ago I held that in view of the legislative history involved, the word "property," 
as used in the present Section 5353, must be given a broad meaning so as to include 
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intangible possessions like moneys and credits if appropriated solely to sustain the 
institutions, as well as tangible real and personal property. I am informed that the 
Xisi Prius court in Cuyahoga county has held to the contrary and reached the 
conclusion that a change of meaning has resulted from the ·verbal change made in 
the statute. Not having seen the opinion of the court, I am in doubt as to what 
point was actually involved in the decision, and in view of my former opinion I am 
disposed to adhere thereto, at least until the question is fully adjudicated. 

Assuming, however, that moneys and credits appropriated solely to sustain an 
institution of purely public charity are stili exempt from taxation, two questions 
stili arise from the facts submitted by you, the answe-r to either of which is con
clusive of the matter, viz: 

1. Is the Western Methodist Book Concern "an institution of purely public 
charity?" 

2. Are the moneys and credits of this institution, consisting of its moneys in 
bank and its book accounts, "appropriated solely to sustain" the institution within 
the meaning of this phrase? 

Perhaps still another question arises here which ought to be considered in 
this connection. That is to say, the phrase now being, "property belonging to in
stitutions of public charity only" and a reason existing for which the word "prop
erty" should be given a meaning broader than the technical one which refers only to 
the tangible real and personal property, should the statutes, and particularly Section 
5353 of the General Code, be now construed so as to render exempt all real and per
sonal property, moneys, credits and investments of institutions of purely public 
charity? 

I think it is clear that this question, like the one last abQve suggested, does not 
even arise unless an affirmative answer is returned to the first question just stated. 
I think that it is obvious that the Western Methodist Book Concern is, on the 
facts submitted, a charitable institution. No member of the incorporation re
ceives a pecuniary profit from its business activities, and whatever profits are de
rived from the management of the concern are distributed in a charitable way. 
But is this charity "purely public," or, using the language of the statute instead of 
that of the constitution, (there being in the very nature of the case no difference 
in meaning between the two,) is that "charity" of the Western Methodist Book 
Concern " public only?" 

Questions of this sort have been before the Supreme Court of this state in the 
following cases: 

Gerke vs. PurcelL ________ 25 0. S., 229, 
Little vs. Seminary, supra, 
Library Association vs. Pelton 36 0. S., 253, 
Humphreys vs. Little Sisters of the Poor, 29 0. S., 201, 
Morning Star Lodge vs. Hayslip, 23 0. S., 144, an<! 
Davis vs. Camp Meeting Association, 57 0. S., 257. 

The doctrine of these cases may be summarized as follows: 

In Gerke vs. Purcell it was held : 

"A college consisting of a private corporation and having a private 
foundation fund is devoted to a public use, yet the use is none the less 
public because tuition is charged * * *" (page 241) and that 

"Schools established by private donations, and which are carried on 
for the benefit of the public, and not with a view to profit are 'institu-
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tions of purely public charity' within the meaning of the provisions of 
the constitution, which authorizes such institutions should be exempted 
from taxation." (5th syllabus.) 

In Little vs, Seminary, supra, this case was followed and approved, and it was 
held that a college privately managed and owned, and open to all on the same con
ditions is an institution of purely public charity. The question of charging tuition 
does not seem to enter into this case. 

In Library Association vs. Pelton, supra, a public library " open to all without 
distinction" was, apparently, held to be an institution of purely public charity, al
though the exact ground in the decision is very difficult to comprehend. 

In Humphreys vs. Little Sisters of the Poor, supra, it was held that: 

"A corporation organized for the sole and only object of offering 
an asylum for destitUte men and women and the incurable sick and blind, 
irrespective of nationality or creed, is an institution of purely public 
charity." (first syllabus.) 

In Morning Star Lodge vs. Hayslip, it was held that: 

"A charitable or benevolent association which extends relief to its 
own sick and needy members and to the widows and orphans of its 
·deceased members is not 'an institution of purely public charity.', 

In Davis vs. Camp lVIeeting Association, it was held that: 

"An association organized and conducted for the purpose of a purely 
public charity, as a camp meeting, under the supervision and control of 
some church." 

is exempted from taxation on its real estate, although it charges for the privileges 
contributing to the comfort and convenience of those who may attend the meet
ings. In reaching this conclusion the court took refuge behind a finding of the 
lower court to the effect that the association in question was an institution of purely 
public charity. It appears, however, from the pleadings set forth in the report of the 
case that all of the income of the association was used to keep up the camp meeting. 

None of these cases directly touch the question here. It is significant in all of 
them, excepting Morning Star Lodge vs. Hayslip, that the institutions concerneq 
afford benefits to all persons upon equal terms regardless of religious affiliations or 
other points of difference. This point might be relied upon as a basis of an 
opinion ·to the effect that because the Western Methodist Book Concern devotes 
the proceeds of its business to the relief of ministers of a certain denomination 
and their dependents only, it is not an institution of purel}' public charity. The 
case of Morning Star Lodge vs. Hayslip is not direct authority for any such con
clusion. There the benefits of the Lodge were ·to be accorded to the members there
of and their dependents only; here the charitable activities of the Western Meth
odist Book Concern are to be undertaken for the benefit of those who are not 
members of the corporation itself. 

It may be parenthetically remarked here that in the case of the Cleveland 
Library Association vs. Pelton it was held that the word "purely" modifies the 
a'djective "public" and not the noun "charity." No such direct statement is found 
in the opinion, but it is held that an institution which leases some of its property 
for profit and for purposes disassociated from the· charity, which constitutes the 
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plincipal pursuit of the institution, does not thereby lose its exemption in toto, but 
merely pro rata. Therefore, the mere fact that the Western ::\Iethodist Book Con
cern is in a sense a business institution will not destroy its character as a chari
table one. 

It is proper here to remark also that in the correspondence attached to your· 
letter thue is a statement that the corporation in question has heretofore been 
paying taxes upon its real and personal property and not on its moneys and credits. 
This would be perhaps a proper practice under the language of the sixth paragraph 
of Section 6732 of the Revised Statutes, as above quoted, where the qualifying clause 
"not leased or otherwise used with a view to profit" is found in connection with 
the exemption of tangible property of the institution of purely public charity. In 
order, however, to justify such practice completely it would still be necessary to 
demonstrate that the Book Concern is "an institution of purely public charity." 

The lack of authorities directly in point in this jurisdiction, then, leads to the 
examination of the cases decided under similar constitutions and statutory pro
visions of other states. Such provisions, insofar as they relate to the exemption of 
property used for charitable purposes, fall into two classes, viz: 

1. Constitutional provisions and the statutes exempting "property used for 
charitable purposes" or " belonging to charitable institutions." 

2. Constitutional provisions and statutes exempting "institutions of purely 
public charity." In this class the Ohio Constitution and statutes enacted there
under, belong. 

Under provisions like those of the first class, it has been directly held in the 
case of Book Agents of the l\Ietholist Episcopal church, South, vs. Hinton, 92 
Tenn., 188 that a "book concern" managed exactly like the \Vestern Methodist 
Book Concern is exempt from taxation upon its property. If the Ohio Constitution 
and its statutes were like those of the state of Tennessee, this case would be di
rectly in point and would support, possibly, under the present statutory provisions 
the complete exemption from taxation of all of the property of the Western Meth
odist Book Concern. 

Indeed, under such constitutional provisions and statutes it is held that an 
institution which administers charity among its own members exclusively is en
titled to exemption from taxation. 

(Fitterer vs. Crawford, 157 Mo., 51) 
(Philadelphia vs. Masonic Home, 160 Pa., 572) 
(Hibernian Benevolent Society vs. Kelly, 28 Oreg., 173) 
(Petersburg vs. Petersburg Benev. Mechanic Assoc., 78 Va., 431) 

It is eviaent, however, that there is a wide distinction between the phrase
ology employed in the first class of constitutional provisions and statutes, and the 
language employed in the second class thereof as above exemplified, and, undoubt
edly, "charitable" institutions may nevertheless not be entitled to exemption under 
the language of the second class of provisions because of not being "public." 

(Philadelphia vs. Masonic Home, supra.) 
(Morning Star Lodge vs. Hayslip, supra.) 
(Bangor vs. Rising Virtue Lodge, 73 Me., 428.) 
(Nupert vs. Masonic Temple Assoc., 108 Ky., 333.) 

And the deliberate use of the qualifying adverb "purely" makes it all the 
more apparent that exemption is not to be extended to charitable institutions the 
activities of which cannot be said in the proper sense to be "public." 

Now, it is apparent that some latitude must be allowed to charitable insti-
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tutions and that it is not required that the county afforded ,by them be offered tv 
all objects of charity upon the same basis, and without any discrimination what:tver. 
Discriminations which may be made without affecting the public nature of the 
charity will readily occur to the legal mind; such are territorial restrictions, as 
the relief of the poor of a certain town; racial restrictions, as the relief of des
titute and needy negroes; discriminations with respect to the nature of the relief 
to be awarded, as the relief of poverty, of ig;norance, of sickness and injury, etc., 
restrictions witl:I. respect to the affiicted and needy as objects of charity, as the 
relief of the destitute blin-d, the deaf, etc., and discriminations as to occupations. 
sex, etc., as the relief of the working girls, sailors, mechanics, etc. Statutes so 
restricting the scope of their charitable activities are, nevertheless, "purely public" 
within the meaning of the provisions now under consideration. 

It is obvious however, that there must be a line of distinction between the two 
classes of exemption provisions; and it is clear that institutions dispensing charity 
to their owi1 members and their families exclusively are beyond the line. A more 
difficult case is presented by institutions like the one under consideration which 
limit their charitable activities, not to their own members, but to members of a 
particular religious or fraternal society. Perhaps the leading case here is that of 
Philadelphia vs. Masonic Home, supra, in which the following test is laid down 
which I think is reasonable and accurate: 

"A charity may restrict its admissions to a class of humanity, and 
still be public; it may be for the blind, the mute, those suffering from 
special diseases; for the aged, for infants, for women, for men, for dif
ferent callings or trades by which humanity earns its bread, and as long 
as the classification is determined by some distinction which involuntarily 
affects or may affect any of the whole people, although only a small 
number may be directly benefitted, it is public. But when the right to 
admission depends on the fact of voluntary association with some partic
ular society then a distinction is made which concerns not the public at 
large. The public is interested in the relief of its members, because they 
are men, women and children, not because they are Masons. A home 
without charges exclusively for Presbyterians, Episcopalians, Catholics or 
Methodists, woud not be a public charity. But then to exclude every 
other idea of public, as distinguished from private, the word 'purely' is 
prefixed by the constitution; this is to intensify the word 'public,' not 
'charity.' It must be purely public; that is, there must be no admixture 
of any qualification for admission, heterogeneous, and not solely relating 
to the public. That the appellee is wholly without profit or gain only 
shows that it is purely a charity, and not that it is a purely public charity. 

"Nor does the argument that, to the extent it benefits Masons, it 
necessarily relieves the public burden, affect the question; there is no 
public burden for the relief of aged and indigent Masons; there is the 
public burden of caring for and relieving aged and indigent men whether 
they be Masons or anti-Masons; but age and indigence concern the public 
no further than the fact of them; it makes no inquiry into the social re
lations of the subjects of them.'' 

This distinction is observed in Commonwealth vs. Thomas, 119 Ky., 208, and 
in Burd Orphan Asylum vs. School District, 19 Pa., 21, as construed in Philadelphia 
vs. Masonic Home, supra. 

On the other hand, it must be admitted that authority directly opposed to the 
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Pell':lsyh·ania case above cited may be found in Widows' and Orphans' Home of 
Odd ~ellows of Kentucky vs. Commonwealth, 16 L. R. A., ~- S., 829 (Ky. 1907) 
it was '-leld: 

"The benefits of a home for the support of widows and orphans 
or co1fined to those of members of a particular society, does not deprive 
it of the character of a purely public charity within the meaning of a 
constitutional tax exemption." 

The opirion of the majority of the court, per Baker, J., is based on the theory 
that relief of widows and orphans is a public burden, and that whosoever without 
profit to himself engages in this activity, though he limit it to widows and orphans 
having peculiar social relations is dispensing charity which is "purely public." 

(Burd Orphan Asylum vs. School District, supra) 
(Kentucky Female Orphans School vs. Louisville, 100 Ky., 470) 
(Xorton vs. Louisville, 118 Ky., 836) 

were cited in support of the proposition of law announced by the court, but the 
citation here is obviously erroneous, because each of these cases when examined 
are found to offer instances of charitable institutions open to the public, but in which 
preference is to be given to those having peculiar social relations, as church and 
lodge affiliations. These cases cannot properly be cited in support of the proposi
tion that an institution which simply closes its doors to all excepting those of a 
certain class, socially defined, is an institution of purely public charity. 

The court, in the Kentucky case, further bases its conclusion upon debates 
in the Constitutional Convention at which the provision was framed. Believing, 
however, as I do that such debates are merely a final recourse in cases of doubt. 
I do not deem it necessary to investigate the debates of the other convention of 
1851 as to this point. It is significant, however, that the court found it necessary 
to overrule the prior case of Widows' and Orphans' Home vs. Bosworth, 112 Ky., 
and that two judges dissented emphatically, calling attention to the prior decision of 
the Kentucky Court of Appeals. 

In this connection it may be remarked that the case of Gerke vs. Purcell is 
cited in Burel Orphan Asylum vs. School District, and Widows' ·and Orphans' 
Home vs. Commonwealth, supra, as establishing the principle-

"vVhen the charity is public the exclusion of all idea of private gain 
or profit is equivalent in effect to the force of 'purely,' as applied to 
public charity in the constitution." 

This language is found in the Gerke vs. Purcell case and may be accepted as 
defining the law of Ohio without changing the views herein expressed; for it must 
be noted that within this rule it must first be established that the charity is "public." 
The facts in Gerke vs. Purcell, as I have already mentioned them, show that the 
charity in question the!"e was administered without reference to artificial classifi
cation of people. 

The question, indeed, is a close one and convincing reasons may be marshalled 
on both sides of it. On the one hand the doctrine of the Pennsylvania Supreme 
Court, as laid down in the quotation made from its opinion herein, is logical and 
convincing. On the other hand, the argument of the Kentucky Court of Appeals 
to the effect that the constitution must be interpreted in the light of the reason for 
the exemption which is, that whoever relieves the public of the necessity of sup
porting the poor, for example, is engaged in a public work, is equally satisfying. 
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The temptation is, of course, to adopt the broader and seemingly more human< rule 
of the Kentucky court. I am constrained not to do so, however, for two ,easons 
in addition to the logic of the Pennsylvania decision. These reasons are as fol
lows: 

I. To follow the Kentucky case would leave no distinction in logic between 
institutions relieving the wants of those of a particular denominatiou or society 
other than its own members and institutions relieving its own member~ exclusively. 
Inasmuch as the Supreme Court of this state has, in Morning Star Lodge, vs. Hay
slip, supra, expressly held that an institution of the latter class is not one of "purely 
public charity," I cannot lend my assent to a holding which cannot in principle be 
distinguished from one that is opposed to that decision. 

2. At the very most the question may be said to be extremely doubtful. 
That being the case, recourse must be hafl, I think, to the well-defined and settled 
principle that exemptions from general taxation are strictly construed, so that every 
presumption is against the exemption and in favor of the taxing power. 

"The exemption must be shown indubitably to exist: at the outset 
every presumption is against it. A well-founded doubt is fatal to the 
claim. It is only where the terms of the concession are too explicit to 
admit fairly of any other construction that the proposition can be sup
ported." 

(Railway Company vs. Supervisors, 93 U. S., 595) 

quoted with approval by Spear ]., in delivering opinion in Lee, Treasurer vs. Sturges, 
46 0. s., 153-159. 

For the foregoing reasons, then, I am of opinion that The Western Methodist 
Book Concern is not "an institution of purely public charity," because its benefits 
are limited strictly to ministers of the Methodist Episcopal church and their de
pendents, and that, therefore, none of its property, either real or personal, or of 
its moneys or credits, is exempted from general property taxation. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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669. 

PUBLIC UTILITIES-GAS CO:VIPANIES AS OPPOSED TO PIPE LINE 
CO:\IPANIES-BUSINESS OF "TRANSPORTING" AND BUSINESS 
OF "PRODUCING" GAS-INTERSTATE COMMERCE RECEIPTS
RIGHT OF STATE TO DIPOSE EXCISE TAX FROl\1 POINT OF 
DISTRIBUTION. 

Whea a gas compaay which produces gas in another statt and transports the 
same through pipes directly to an independmt distributing comPallY in Ohio and 
also transports said gas to individual consumers in this state; held: 

That although transportation of said gas is an incident to its business, never
theless, it is not any more incidental than it is to any other business involving 
Production and sale and, therefore such company is engaged ill the business of 
supplying natural gas to consumers within this state, within the mealling of Section 
5416, General Code, defining gas compa11ies and not in the business of transporting 
natural gas through pipes or tubing within the meaning of the same section defiuing 
pipe line companies. Its receipts, therefore, from the sale of gas transported· 
through its pipes to poi11ts in Ohio cannot be designated "interstate commerce re
ceipts" in the same se1zse that they may be so considered for the purposes of tax
ation in the case of transportation companies. 

The case of the American Steel and Wire Company vs Speed, 192 U. S. 500, 
held that when a foreign corPoration sends goods into this state, though they are con
signed to a definite point in this state for distribution in their original packages, 
interstate commerce ends when the goods reach their point of destination, (i. e. 
the point of distribution) and the right of the state of distribution to impose a 
privilege tax upou the sale thereof begins. 

Upo11 the authority of this decision, when the gas company, in this case, trans
ports its gas through main line pipe to a point of distributio1l in this state, i. e. to 
a point where the main line enters into a system of branch pipes for the purpose 
of diverting the product to individual consumers, "interstate commerce" as intended 
by Sectiotl 5474, General Code, ceases and the right of the state to impose an excise 
tax, without discriminatiOil, ttPon the business of selling the gas, as upon all gas, 
produced and sold in Ohio, begi11s. 

The sale of the gas directly to the indePe11dent compa11y in Ohio, howevrr, is 
i11terstate commerce, which may not be subject to tax i11 this state. The same is 
true of the sale to a11y consumer directly from the producing comPa11y in another 
state, or directly from the main line of said company without entering the poi11t of 
commo11 distribution. 

September 27, 1912. 

The Tax Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-I beg to acknowledge receipt of your letter of August 21st, en-
closing copies of the purposes clauses of the following named companies: 

Ohio Valley Gas Co. (Ohio Corporation). 
Tri-State Gas Company (W.Va. Corporation) 
Wetzel Gas Company (W.Va. Corporation) 
Wheeling Natural Gas Co. (W. Va. Corporation) 

together with certain correspondence and information respecting the business trans
acted by these companies; also, of a letter under date of Sl!ptember 6th, setting 
forth a statement of facts with respect to the business done by The United· Fuel 
Gas Company, a corporation organized under the laws of West Virginia. The 
questions of law raised in these two letters are substantially the same, and for con
venience I shall discuss them together. 
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\Vith respect to the companies mentioned in your letter of August 21st, it 
appears that all of them are operated through stock control as a part of the 
general system of The Manufacturers Light & Heat Company, a Pennsylvania 
corporation, and that all of them apparently are engaged in the business exclusively 
of supplying natural gas to cdltsttmers within Ohio. That is to say, it does not 
affirmatively appear that these companies sell any of the gas to other distributing 
companies, but all of them appear to be dealing with consumers of that commodity 
directly. Three of these companies produce some gas in Ohio which said gas is 
mixed in the mains of the companies with other gas produced elsewhere than in 
Ohio, in proportions practically impossible of definite ascertainment. All of the 
companies produce a large portion of the gas sold by them in Ohio, in other 
states, while one of the companies produces all of the gas which it sells in Ohio 
in another state. · 

Counsel for these companies contend that they are entitled as best they can 
to separate receipts from the sale of gas produced and sold in Ohio from receipts 
from the sale of gas produced elsewhere than in Ohio and sold in this state; and 
that the latter constitutes "receipts from interstate commerce" within the meaning 
of the excise tax law of this state. 

As to one of these companies, to-wit, The Wheeling Natural Gas Company, 
at least, it appears its distribution lines in Ohio constitute an extension of a 
similar system in ·wheeling, West Virginia, aithough the exact facts with respect 
to the manner of conducting this business are not available from the memoranda 
furnished me. 

The questions submitted by the commission as to these four companies are 
as follows: 

" ( 1) Are receipts from sale of gas produced outside of the State 
of Ohio, either by the company itself or some one of the allied companies 
operated by The Manufacturers Light & Heat Company, 'receipts from 
intra-state business' within the meaning of the provisions of the Act 
of May 31, 1911? 

"(2) Where, by reason of the mingling of the gas produced within 
and without Ohio, the company is unable to state, with any reasonable 
degree of accuracy, the amount produced in Ohio, what, if any, part of 
the receipts from the sale of gas so produced should be considered by 
the Commission as receipts from intra-state business?" 

In the case of the United Fuel Gas Company, the facts are very clearly 
stated in· your letter as folows: 

The company produces natural gas in West Virginia, and transports it 
through pipe lines in vVest Virginia and Kentucky to a point on the Ohio river 
opposite Portsmouth, where its lines cross into Ohio. It sells gas at Portsmouth 
to the Portsmouth Gas Company, which distributes it to consumers in Portsmouth; 
this company also sells gas directly to consumers in the city of Ironton. This 
company contends that all of its receipts for gas sold both to the Portsmouth Gas 
Company and to consumers in Ironton are "receipts from interstate business" with
in the meaning of the law, but reports certain intra-state receipts,-being those 
from the sale of merchandise. The questions submitted in connection with this 
statement of fact by the Commission are as follows: 

" ( 1) Are the receipts of this company from sales of gas 'intra
state' or 'interstate' receipts? 

· "(2) If such receipts are 'interstate' should the company be re
quired to report and pay an excise tax upon its 'intra-state' receipts alone, 
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or as a foreign corporation for profit and pay an annual fee upon the 
proportion of its authorized capital stock represented by property owned 
and used and business transacted in this state?" 
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I think it is apparent, as already stated, that a single fundamental question 
of law is raised by all of these facts. That question may be stated as follows: 

• 
"Does the business of supplying natural gas to consumers in Ohio 

constitute interstate commerce when the gas is produced in another state 
by the companies which supply to consumers, but is committed to their 
transportation pipe lines for carriage i11to Ohio, and 'there distributed 
by them to the consumers!'" 

Though the question is single, my· investigation has led me to the conclusion 
that the principles of law which govern its solution are such that various quali
fications must be made so that eventually the single question becomes subdivided 

'into several subsidiary questions. 
In the matter of the Connecting Gas Company-a pipe line company-! held 

recently that a corporation engaged in the business of transporting natural gas 
through pipes, which said transportation constituted a part of a movement of the 
commodity from a point outside of Ohio to a point within Ohio was engaged in 
that respect in interstate commerce, so that its receipts from that source would 
be "receipts from interstate business" within the meaning of the excise tax law. 
That conclusion was inevitable because the company in question there was itself 
an instrumentality of commerce between the states, and the business or occupation 
upon which the tax in question in that opinion was laid was a business which it
self constituted an instrumentality of commerce. In a word, the Connecting Gas 
Company was taxed as a carrier of a commodity, and it is very clear, under the 
principles that have been laid down by the Supreme Court of the United States in 
numerous decisions, beginning with that of Gibbons vs. Ogden, 9 Wheaton 1, that 
the journey of a commodity of commerce from a point in one state to a point 
in another state is a movement of interstate commerce so that every act or service 
of transportation committed in connection with such a journey and all instrumen
talities employed therein are subject to the exclusive jurisdiction of Congress, ex
cept for local police purposes. So that no state may regulate or by taxation or 
otherwise impose any burden upon such commerce or its instrumentality. Detailed 
discussion of the rules of law applicable to this subject insofar as they relate to 
transportation business as such is unnecessary here. 

But the business upon which the companies, concerning which you now in
quire, are subject to excise taxation, if at all, is not a transportation business. 
No question is raised as to the right of the state to tax them or any of them as 
"pipe line companies" for the state asserts no such right. The business in respect 
of which the state requires a tax is defined by Section 5416 of the General Code 
as follows: 

"The business of supplying natural gas for lighting, heating or 
power purposes, to consumers within this state." 

And this business is separate in the contemplation of the statutes from that next 
defined in the same section, which is, 

"The business of transporting natural gas * * * through pipes or 
tubing, either wholly or partially within this state." 



628 TAX COMMISSION OF OIDO 

I think, therefore, that I may safely postulate the proposition that the busi
ness upon which the tax of one and two-tenths per cent. of such receipts thereof 
is laid, and which constitutes the company in question a "natural gas company," 
as distinguished from a "pipe line company" is to be deemed and considered a mer
cantile business rather than a transportation business. 

Perhaps I am not justified in making this assumption. Arguments may pos
sibly occur to one to the effect that the business of supplying naturijl gas to con
sumers is a transportation business. Certainly transportation is a necessary incident 
to the business, as, indeed, it is to every barter and sale of commodities. A farmer 
cannot sell the produce of his garden unless one of two things happens :-Either 
he must by some means transport same to the market, or the purchaser thereof 
must come and get it. His potatoes, and turnips, and onions, and radishes possess 
no value or utility to anyone as they grow in his garden or as they are sheltered 
in his barns. If because of some mysterious force of nature it should be dis
covered that these vegetables could not be moved from the place where they are 
found in the producer's possession they would be worthless, and would no longer 
constitute something for barter and sale. The value, therefore, of a commodit¥ 
arises in a large part from its susceptibility to transportation. So it is very ap
parent, I think, that transportation is a necessary incident to every commercial 
activity. It will not do, then, to 1 say that because transportation is essential in the 
business of supplying natural gas to consumers it necessarily follows that such a 
business is a transportation business. 

X ow, when a consumer of natural gas pays his bill at the office of a gas 
company, he is paying for a valuable thing which he has received, and the value 
of which has been contributed to from different sources or by different causes. It 
is by no means an inconsiderable element in the value of what he has received that 
it is delivered at his meter by means of transportation facilities of the gas company; 
but this is not all that adds value. The gas in the first instance having been lib
erated from its natural reservoirs by the art of the producer has become tangible 
property in the possession of the producer. As such property it is capable of con
trol, transportation, delivery, and consumption in a way which satisfies an economic 
want of the public. Therefore it is like any other commodity that may be so de
livered and used; while transportation-cost enters into its selling price, it has an 
intrinsic Yalue which arises from its susceptibility to ownership and consumption. 

I have therefore felt justified in making the assumption that, as between a 
"natural gas company" as defined and referred to in Section 5416 of the General 
Code, and the "consumers" with which it deals, "the business" transacted is in no 
essential respects unlike any transaction of barter and sale whereby a commodity 
having a value arising from use and consumption changes hands. And if I had any 
doubt upon this proposition, I think all such doubts were readily dissipated by con
sideration of the fact that the same statute recognizes a business of transporting 
natural gas and separates it from the business of supplying the same commodity to 
consumers, imposing upon the two separate businesses different rates of excise 
taxation. 

Now, in considering the principal question involved here I have imagined a 
simpler case which, in the light of the assumptions which I have been discussing, 
may be tentatively regarded as analagous. Let it be supposed that a farmer in the state 
of Kentucky produces a bushel of potatoes which he himself loads into his wagon and 
carries across the ferry, or by other means, to an Ohio city for the purpose of 
sale there. Undoubtedly the transportation of this bushel of potatoes from Ken
tucky into Ohio for the purpose aforesaid constitutes interstate commerce. Let it 
be supposed, however, that upon reaching the Ohio city he takes his commodity 
into the market place and there exposes his bushel of potatoes for sale. Does that 
sale by him of the potatoes under these circumstances constitue interstate business? 



AXXl:".iL REPORT OF TilE .iTTORXEY GEXER.iL. 629 

:\lore explicitly-would he be subject to an occupation tax for carrying on the busi
ness of selling in the market, if such tax were imposed on all who sold therein at the 
same rate without discrimination against those selling the products of another state? 

In answering this hypothetical question the temptation is to trace the history 
of the rule by the application of which it may be answered from its origin, in 
Bro\\·n vs. :\laryland, 12 \Vheaton, 436. through various other leading cases like 

Leisy YS. Hardin, 135 U. S., 100; 
Lyng vs. :\lichigan, 135 U. S., 161 ; 
\\" oodruff Ys. Parham, 8 \Val., 123; and 
Brown vs. Houston, 114, U. S., 622. 

For the purpose of this opinion, however, it will suffice to state the rule as it 
is found reiterated and embodied in American Steel and \Vire Company YS. Speed, 
192 lJ. S., 500. The facts in that case will be found very fully stated in the opinion 
by :\Ir. Justice \\"hite, beginning at page 508, Abstracted, they are as follows: 

The state of Tennessee levied a "merchants tax" upon persons and corpora
tions engaged in the trades and in the manner defined therein, being denominated 
by :\Ir. Justice \\"hite as "a privilege tax," which, I take it, is substantially the 
same kind of' tax as that involved in your question. The American Steel and \Vire 
Company, having been compelled to pay this tax under protest, brought suit for the 
recovery thereof, asserting that it was a Xew Jersey corporation maintaining in 
the various states plants for the manufacture of wire and nails; that the city of 
:\Iemphis, Tennessee, had been selected by it as a distributing point. With that 
end in view, the American Steel and \\"ire Company entered into a contract with a 
transfer company under which products shipped to :\Iemphis consigned to the Amer
ican Steel and \Vire Company were to be received and stored, subject to its order, 
by the transfer company. The goods so received were held by the transfer company 
in the "original packages," and all of them came from outside of the state of 
Tennessee. Therefore, it was contended that inasmuch as the goous were in the 
original packages as shipped from the other state and were unsold in Tennessee, 
they were moving in the channels of interstate commerce from the place where the 
goods were manufactureu for delivery to persons to whom "in effect" they had 
been sold. 

The trial court found all of the facts alleged in the bill to be true, and in ad
dition found that the transfer company, under its contract with the American Steel 
and \Vire Company, was required to assort the goods received by it so as to make 
them available for convenient re-distribution. The products were sold to jobbers 
through the solicitation of traveling agents, generally in advance of manufacture, 
but subject to specifications as to the exact quantity and kind of goods to be 
furnished, which specifications were required to be filed with the storage company 
at :\f emphis. 

The lower court held accordingly that the goods were not in transit but had 
reached the destination of their interstate journey when they arrived at Memphis, 
and that despite the fact that the goods arrived in their original packages and had 
heen, in a sense, sold before their arrival, the privilege tax upon the plaintiffs as 
merchants was lawfully assessed because of the maintenance of the stock of goods 
at :Memphis, in the manner described. 

This holding was affirmed by the Supreme Court of the United States. 
:'lfr. Justice \\'hite, in the course of the opinion, first points out that some of 

the points of the decision in Brown vs. :\laryland, supra, could not be applied to 
an instance of commerce among the several states because the constitutional prohibi
tion upon the leYying by states of duties on imports related only to commerce with 
foreign nations. Therefore, it woud not do to hold that the test laid down in 
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Brown vs. Maryland is applicable upon questions of taxation by a state of goods 
brought into that state from another state while yet in the original package. An 
import is an import until it is sold; but "interstate commerce" may have ceased as 
to goods brought into a state from another state while yet the goods remain in the 
original packages of their transportation, and before their actual sale. 

Proceeding further in his opinion, Mr. Justice White points out that Leisy vs. 
Hardin and Lyng vs. Michigan, supra, cannot be cited with accuracy as defining 
the powers of a state to tax such things which have been subjects of interstate 
commerce, because both of those cases involved the right of a state to prohibit the 
sale of a commodity which had been brought into the state from without. The true 
rule, then, was said to have been laid down in Woodruff vs. Parham, and in 
Brown vs. Houston, supra. Speaking of these cases, Mr. Justice White summa
rizes as follows: 

"\Voodruff vs. Parham, and Brown vs. Houstoa * * dealt with no 
positive and absolute inhibition against the exercise of the taxing powers, 
but determined whether a particular exertion of that power by a state 
so operated upon interstate commerce as to amount to a regulation there
of, in conflict with the paramount authority conferred upon Congress .. In 
order to fix the period when interstate commerce terminated, the criterion 
announced in Brown vs. Maryland-that is, sale in the original packages 
at the point of destination-was applied. The court, therefore, con
ceded that the goods which were taxed had not completely lost their 
character as interstate commerce, since they had not been sold in the 
original packages. As, however, they had arrived at their destination, 
were at rest in the state, were enjoying the protection which the laws of 
the state afforded, and were taxed without discrimination, like all other 
property, it was held that the tax did not amount to a regulation in the 
sense of the constitution, although its levy might remotely and indiretcly 
affect interstate commerce." 

Two other cases are cited, namely: Emart vs. Missouri, 156 U. S., 296; and 
Kelley vs. Rhoads, 188 U. S., 1. 

was: 
The exact conclusion reached by the court, as phrased by :Mr. Justice \Vhite, 

"The goods * * were subject to state taxation after they had reached 
their destination and whilst held in the state for sale." 

I do not think, in the light of the cases commented upon in the decision just 
discussed, and upon its express authority, that there can be any doubt as to the 
liability of the Kentucky farmer, in the suppositions case which I have imagined, 
for occupation tax levied upon him as a seller in the market under the circumstances 
ref erred to. 

How different, then, is the case of these gas companies? One manifest seem
ing difference lies in the fact that the commodity which is the subject of its trans
portation and sale never is "at rest." This is true for obvious reasons arising out of 
the nature of the commodity itself and the means taken to transport it. It might 
be logically conceivable that natural gas should be sold in tanks and transported by 
railroads to distributing points, there to be sold to consumers. Such a hypothesis 
is practically impossible. The gas must be forced into the pipe lines of the company 
at high pressure which propels it to its destination, and which pressure is sufficient 
in most instantes to carry to the meter of each consumer, and beyond it to the point 
of cons\lmptiqn, the c'!bic feet of gas which he uses. So, it might be argued that 
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the journey of the gas from the wells in \Vest Virginia or another state to the 
residence of a domestic consumer of the commodity in Ohio is a continuous one. 

In spite of these difficulties arising from the inherent nature of natural gas 
as a subject of transportation and sale, however, I am of the opinion that the inter
state journey of the commodity is complete and ended before it reaches the con
sumer's meter, at least in a typical case. In speaking of a "typical case" I refer to 
the well-known fact that gas, water, and steam-the ordinary subjects of dis
tribution and sale as public utilities, must he distributed through radiating lines of 
pipe of smaiJer dimensions than the main pipe line. That is to say, the natural 
gas business, for example, is divided quite accurately into the two distinct pro
cesses (among others) of tra11s{>ortation and distributio11. Frequently, if not al
ways, the pressure at which the gas is propelled in the transportation mains or lines 
is reduced, by an apparatus designed for that purpose, when the gas enters the 
distribution system; but this fact while of some collateral weight is not of itself 
essential. The controlling point is that the main current, so to speak, of gas which 
flows through the transportation pipe line is broken up and diverted into numerous 
and increasingly numerous su?sidiary currents when it reaches the distribution 
system. 

] n such a typical case, then, where domestic and commercial consumers are 
supplied by means of a well-defined distribution system, I am of the opinion that 
when the natural gas enters that distribution system its technical interstate journey 
is. complete, and it has become the subject of domestic delivery and sale, so that it 
is co-mingled with the general mass of commodities in the state within the meaning 
of the rule exemplifted in the authorities cited. At least I am sure that the excise 
tax levied on those who are "engaged in the business of supplying natural gas to 
consumers" appertains to them as distributors of the natural gas, and not as trans
porters thereof; and that the distribution of the product is in a typical case a 
wholly domestic or intrastate activity; so that the tax not being levied only on those 
engaged in the business of supplying natural gas produced in other states as such 
nor hy different rates as to such persons, and there being no discrimination in this 
particular, the tax in question if exacted from those doing business in this manner 
would not constitute such a direct burden on interstate commerce as is prohibited 
by the constitution of the United States. 

In reaching this conclusion I have relied not only upon the authorities cited, 
but upon others which illustrate and express the reason for the rule which pro
hibits a state from regulating by taxation or otherwise commerce among the states. 
That reason may be expressed as follows: The taxation of the state may not directly 
affect or burden commerce among the states; but such taxation, as, without discrim
inating against the products of other states or those engaged in dealing in them as 
such, and without tending directly or indirectly to discourage, curb, or regulate 
commerce among the states, is laid upon goods which have been brought into the 
state and commingled with the general mass of property in the state from other 
states, or upon those who deal therein with respect to their occupation as dealers 
in goods generally, is not without the power of the state. 

The tax in question, as I have construed it, does not impose burdens upon 
interstate commerce at all. It does not tax the bringing of natural gas into Ohio 
from another state, but only the distribution of the gas and its sale to consumers 
in this state, regardless of the state of its production. 

At this point it seems necessary. to remark that, in my opinion, the words 
"receipts from interstate business" as found in Section 5474 of the General Code 
are to be construed in the light of the rules of law which I have already discussed. 
That is to say that is "interstate commerce" within the meaning of this phrase which 
it is beyond the power of the state to burden by taxation within the meaning of the 
rule as laid down. 
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Applying these principles, then, to the specific cases mentioned by you, and speak
ing first of the case of the United Fuel Gas Company, I am of the opinion that the 
transportation of gas by this company into Ohio for the purpose of delivery to the 
Portsmouth Gas Company, a distributing company, is "interstate commerce" so that 
no receipts of The United Fuel Gas Company from the sales of gas to the Ports
mouth Gas Company made by it are to be included in the report of the former to the 
Tax Commission of Ohio. I assure that it is an essential element of the contract 
between the Portsmouth Gas Company and the United Fuel Gas Company that the 
service furnished to the former by the latter be performed in the precise way in 
which it is being performed; and inasmuch as the activity of the United Fuel Gas 
Company in this behalf consists solely in transporting gas from West Virginia and 
Kentucky to Ohio for the purpose of sale there, so to speak, in bulk, or, adopting 
an awkward analogy "in the original package," I am of the opinion, as already 
expressed, that this portion of the receipts of the United Fuel Gas Company con
situtes "receipts from interstate business" within the meaning of Section 5474. In
deed, the Portsmouth Gas Company is not "a consumer" within the meaning of 
Section 5416, supra, and perhaps but for the comprehensive definition incorporated 
in the last sentence of Section 5417 of the General" Code, these receipts would not 
have to be reported for that reason alone. That fact, however, is immaterial in this 
connection. 

The sales of the United Fuel Gas Company to consumers in Ironton, however, 
are upon a different footing. I cannot state unequivocally that this business is 
"intrastate" because the facts are not complete enough for me to do so. If there 
is a distribution system in the city of Ironton owned by the United Fuel Gas 
Company so that the gas is carried across the river in a single pipe and distributed 
to different Ironton consumers wholly within Ohio, then I am of the opinion that 
receipts from this business shoud be included in the statement of the company. If, 
however, the consumers at Ironton, being few in number, if that be the case, are 
supplied directly from Kentucky without the medium of a distribution system how
ever extensive, a contrary result would follow. That is to say, if the distribution 
of g·as necessary to conduct the same to the meters of consumers in Ironton is 
effected in the state of vVest Virginia so that each consumer receives, so to speak, 
his own "original package" of gas, the Ironton business as well as that done in 
Portsmouth is "interstate;" but if the distribution takes place in Ohio, then the 
business in question is "intrastate." 

Vvith respect to this company's merchandise sales in Ohio, the same constitute 
"receipts from intrastate business" upon the principles laid down in my opinion 
with regard to The Connecting Gas Company, so that this compensation is subject 
to excise taxes and not to franchise taxes. Indeed, no franchise tax could be 
exacted from this company, which is a foreign corporation, in any event, it being 
engaged in interstate commerce. (See opinion in re Detroit and Cleveland Navi
gation Company, a copy of which you have.) 

I need not go into details in applying the principles and conclusions to be 
drawn therefrom to the case of the four other corporations mentioned by you in 
your letter of August 21st. The specific questions regarding these corporations 
may be answered as follows: 

In reply to your first question, I am of the opinion that the fact that some 
of the gas sold in Ohio to consumers by the four corporations mentioned is pro
duced outside of the State of Ohio, is iml!laterial as affecting the question as to 
whether or not receipts from the saleS" are "receipts from interstate business" within 
\he meaning of the section above cited. The test in each case is determined by the 
location of the point at which final distribution to the consumers begins, for at that 
point "interstate commerce" ends. 

In this connection I beg to state that the mere branching out of an elaborate 
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system of gas pipe lines does not constitute "distribution" within the meaning of 
the principle as I have tried to define it. That is to say, one of these corporations 
might have a pipe line running parallel to the Ohio River on the \Vest Virginia 
shore, and whenever a point opposite to a town in Ohio was reached a branch line 
might be constructed to carr:J' the gas across the river. In my opinion the gas is 
still in the process of transportation as distinguished from distribution when it is 
in such branch line. 

The principles which I have tried to define cannot be applied to the second 
question asked by you in your letter of August 21, and the conclusion reached by 
me makes it unnecessary to consider that question. 

I trust that I have furnished a test which the Tax Commission will find prac~ 
ticable to apply. In conclusion I will state that I have observed that counsel for the 
four companies inquired about in your letter of August 21st make the suggestion 
that they will be glad to make a statement of their position on the law of the 
matter. I wish to state that while confident of the ground that I assume, I will be 
glad at anytime to reconsider the matter on the furnishing of briefs by any counsel 
for any interested parties. 

689. 

Very truly yours, 
·TIMOTHY S. HoGAN, 

Attorney General. 

CORPORATlONS-INSURAXCE COMPANIES NOT YET AUTHORIZED 
TO DO BUSINESS Al\D XOT REQUIRED TO FILE REPORTS WITH 
SUPERIKTEXDEXT OF INSURAXCE, ARE NOT EXCEPTED FROM 
·wiLLIS LAW PROVISIOXS. 

Section 5518 Ge11eral Code excepts from the Willis Law franchise tax pro
visions such insurance companies as are required by law to file "annual rePorts with 
the superintendent of insurallce." 

Such cxrcptio11s can11ot be construed therefore to include an insurance com
pany organized for profit, which has Hot yet disposed of all its shares of capital stock, 
as required by law a11d has HOt yet been liceused to do business by the suPeri11tendent 
of iusurauce, and therefore, is not required to file rePorts with that official. 

The franchise tax is a tax upon the privilege of being a corporation ruther than 
a tax upon doing business. 

Tax Com mission of Ohio, Columbus, Ohio. 

GENTLEMEN :-I beg to acknowledge receipt of your letter of October 5th, in 
which you state that the Bankers Guaranty & Casualty Company, a domestic in
surance company, was incorporated June 13, 1911, but, not having disposed of all 
its shares of capital stock, as required by law, has not yet been licensed to do busi
ness by the superintendent of insurance. You request my opinion as to whether a 
corporation like the one mentioned, organized for the purpose of transacting the 
insurance business, must make so-called "\\1illis Law" reports, and pay fees thereon 
between the time of the filing of its articles of incorporation and the time it is 
licensed by the superintendent of insurance to do business. 

A definite question is presented here as to the interpretation of the following 
statutes: 

"Section 5495. Between the first clay of May and the first day of 
July, 1911, and annually thereafter during the month of May, each 
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corporation, organized under the laws of this state, for profit, shall make 
a report, in writing, to the commission, in such form as the commission 
may prescribe. 

"Section 5518. An incorporated company, whether foreign or do
mestic, owning or operating a public utility in this state, and as such re
quired by law to file reports with the tax commission and to pay an 
excise tax upon its gross receipts or gross earnings as provided in this 
act, and insurance, fraternal beneficial, building and loan, bond invest
ment and other corporations, required by Jaw to file annual reports with 
the superintendent of insurance, shall not be subject to the provisions of 
Sections one hundred and six to one hundred and fifteen. 

"Section 9349. When the (legal reserve life insurance) company 
is fully organized and has deposited the requisite amount of securities, 
it shall file with the superintendent of insurance a duly certified copy of 
its articles of incorporation and approval of the attorney general, and a 
copy of its by-laws or constitution. If the superintendent finds that the 
company is duly organized and that its capital stock has been subscribed, 
paid in and invested as required by law, unless he finds the name as
sumed by the company so nearly similar to the name of another company 
doing business in this state as to lead to confusion or uncertainty on the 
part of the public, he shall furnish the company with his certificate of 
such deposit, and with a license duly reciting that the company has com
plied with the law and is entitled to transact the business defined in 
Section ninety-three hundred and eighty-five, which license shall be its 
authority to commence business and issue policies. 

"Section 9522. * * * If the superintendent finds that the company 
(other than life) is duly organized and has complied with the law en
titling it to transact business and issue policies, unless he also finds the 
name assumed by it so nearly similar to that of another company doing 
business in this state as to lead to confusion or uncertainty on the part 
of the public, he shall furnish the company with his license reciting that 
it has complied with the law and is entitled to transact the business 
authorized, describing it, which license shall be the authority to com
mence business and issue policies. 
. "Section 9590. The president or vice-president and secretary of 

each insurance company organized under the laws of this or any other state, 
and doing business in this state, annually, on the first day of January, 
or within thirty days thereafter, shall prepare, under oath, and deposit 
in the office of the superintendent of insurance a statement of the con
dition of such company on the thirty-first clay of December then next 
preceding, exhibiting the following facts and items, and in the following 
form: * * *" 

It is obvious, I think that the legislature, in excluding "insurance * t, * and 
other corporations required by law to file annual reports with the superintendent 
of insurance" from the operation of the franchise tax, must have had in mind that 
without this express exclusion such companies would have been within the meaning 
of the term "domestic corporation for profit," if, in point of fact, they were cor
porations for profit. (Some forms of insurance companies, orgamzed under the 
laws of Ohio, are clearly corporations not for profit, but I do not understand that 
this is the case with regard to the corporation concerning which you specifically in
quire. That is to say, Section 5518, which contains subject matter that has always 
been in the \Villis law since its original enactment in 1902, could not have been in
serted through an abundance of caution, but must be referred to an intention to 
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make an exception that otherwise could not exist. Therefore, I am of the opinion 
that a stock insurance company is a "corporation for profit" within the meaning 
of Section 5495, above quoted. 

The other sections which I have quoted make it apparent that an insurance 
corporation cannot "do business" until it receives its license from the superin
endent of Insurance, and that such a corporation does not become liable to make 
annual reports to the superintendent of insurance until it is engaged in business; 
that is, until it has reached the point where it requires a license. 

Applying to these facts the express language of Section 5518, supra, which is 
not at all ambiguous, it seems clear to me that an insurance company which has 
not yet become •·required by law to file annual reports with the superintendent of 
insurance'' is not exempted from the ''\Villis law" provisions of the Tax Commission 
Act. That is to say, it is not the mere fact that a corporation is organized for the 
purpose of doing an insurance business which makes it exempt; the company 
must be actually engaged in such business. 

If any further discussion is needed, it might be well to consider the fact that 
the franchise tax, as construed in Southern Gum Company vs. Laylin, 66 0. S. 578, 
is a tax upon the privilege of being a corporation-the privilege originally ·con
ferred by the issuance of articles of incorporation. It is not upon the privilege of 
doi11g the business for which the corporation is organized, but upon the privilege 
which exists at the instance of the issuance of the articles of incorporation, and by 
Yirtue of which the incorporators proceed to dispose of the capital stock of the 
corporation before engaging in any business whatever. 

I am, therefore, of the opinion that the Bankers Guaranty & Casualty Com
pany, upon the facts mentioned by you, is liable for annual reports and fees for 
the year 1912, it having been organized more than six months prior to the month of 
?.Iay of that year. 

I herewith return the correspondence enclosed in your letter, as requested 
by you. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney Ge11eral. 
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704. 

TAXES AXD TAXATIOX-SALE OF REAL ESTATE WITH PRIVILEGE 
OF LEASE A~D RE-PURCHASE NOT TAXABLE AS "CREDIT" NOR 
AS INVESTMENT-IF A SECURED LOAN IT IS TAXABLE AS PER· 
SONAL PROPERTY. 

Where a transaction is consumated, whereby the owner of real estate sells 
the same with a condition, providing for its immediate lease by the seller from the 
buyer, and zc;'ith an option of re-purchase by the seller at the expiration of the lease 
at the original selling price; held: 

Whether such a transaction is in reality an out a11d out sale, with an option of 
re-purchase, or a mere loan to be secured by the real estate, depends upon the in
tention of the parties as shown by all accompanJ•ing incidents and the, facts and 
circumstances of the deal based upon tests herein prescribed. 

The lessor in s·uch case could not be ta:ud for the same as an "investment" 
in any event, for the reason that the land itself is already taxed to its full value. 

If the transaction in actual fact proves to be a land secured loan. the con
tract cannot be taxed as a credit but must be taxed under Section 5325 Getteral 
Code as "personal property." 

CoLUliiBus, OHio, October 24, 1912. 

Tax Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-I beg to acknowledge receipt of your letter of Ocotober 7th, 

requesting my opinion upon the following questions: 

"A. being the owner of certain real estate, and having the legal 
title to the same, leases it to B. for a definite term of years. The lease 
contains a provision under the terms of which B. has the privilege of 
purchasing the property for a fixed sum, provided he chooses to exercise 
the option within a certain number of years. 

"Question : Does this contract constitute a credit or investment 
subject to taxation in the hands of A. or his assigns'? 

"It will be noted that in this particular instance B. sold the property 
to A. in consideration of the sum of $9,000. On the same day A. executed 
the lease to B., with the privilege of purchase for the sum of $9,000. 
The effect of this was very much the same as if A. had loaned B. $9,000 
and taken a mortgage upon the property, with conditions for payment 
similar to those contained in the option of the purchase clause of the 
lease." 

The precise question which you submit can be easily answered. That is to 
say, it is very clear that the contract in question creates in the hands of A. or his 
assigns nothing which can be assessed to him or to them either as "a credit" or as 
"an investment.'? Sums due as rent or periodical payments under the lease in 
question must, of course, be included in the list of A. as "credits." Not so, how
ever, as to the price at which the property may be repurchased whether the trans
action be held to constitute a sale or not. The reason for this statement I shall 
presently point out. Meanwhile, permit me to call your attention to the dictum 
of Burket, C. ]., in Chisholm vs. Shields, Treasurer, 67 0. S., 374-379, wherein it 
is pointed out that a legacy consisting of a stipulated sum annually to be produced 
by investing a certain security cannot be taxed as "an annuity" for the reason that 

"payment must be made out of the estate, the legacy and the estate being 
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combined and both together constituting but one; and as the estate is 
and must be taxed upon its full value, to tax her on her legacy as an 
annuity, would clearly be double taxation." 

637 

So, in the case presented by you there can be said to be no "investment" for 
the reason that the thing invested in is the land itself and that is already taxed 
to A, at its full value. 

The reason for holding that regardless of the legal effect of the transaction 
described by you, A cannot be said to have any "credit" arising therefrom, except
ing for the periodical payments due and unpaid, appears from a consideration of 
certain language found in Section ·5325 of the General Code, which provides in part 
as follows: 

"The term 'personal property' as * * * used (in this title) includes, 
third, money loaned on pledge or mortgage of real estate; although a 
deed or other instrument may have been given for it, if between the 
parties thereto it is considered as security merely." 

If the contract in question creates in A a property right other than the legal 
title to the land itself, it is clear that under Section 5325 such right as a subject 
of taxation must be classed as "personal property" as distinguished from either 
"a credit" or "an investment." 

Upon the assumption that you have in mind the taxibility of the contract 
to A or his assigns as "personal property" as well as "a credit or investment," 
I have investigated this . question also, without, however, any very satisfactory 
results. The difficulty here arises from the fact, seemingly well established by 
all the authorities, that an arrangement identical in written terms with that described 
by you is capable of producing either of two legal effects, according to the real in
tention of the parties participating therein. These two effects are as follows: 

1. A giving of a deed and the return of a lease with option to re-purchase 
for a fixed sum within a certain time may witness a simple sale with limited option 
of re-purchase. That is to say, natural persons clearly have the right to enter 
into an arrangement of this sort, and they would naturally choose conveyances of 
the kind described by you to effect it. As stated by Chief Justice ·Marshall in Con
way vs. Alexander, 7 Cranch, 218, 

"To deny the power of two individuals, capable of acting for 
themselves, to make a contract for the purchase and sale of lands defeas
ible by the payment of money at a future day, or, in other words, to 
make a sale with a reservation to the vendor of a right to repurchase the 
same land at a fixed price and at a specified time, would be to transfer 
to the courts of chancery, in a considerable degree, the guardianship of 
adults as well as infants. Such contracts are certainly not prohibited 
either by the letter or the policy of the law. But the policy of the law 
does prohibit the conversion of a real mortgage into a sale; * * *." 

2. On the other hand, courts of chancery do not hesitate upon proper show
ing to give to such transactions the effect of a mortgage, particularly when in the 
language of our statutes the case is one of "money loaned on pledge * * * of real 
estate * * * as between the parties thereto it is considered as security merely." 

As already pointed out, however, the form of words used by the parties in 
reducing the agreement to writing and embodying it into a legal conveyance is abso
lutely inconclusive as a test by which to determine which of the two legal effects 
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above described will be given to such a transaction. In the language of Chief 
Justice Marshall found in the same case, 

''The form of the deed is not in itself conclusive either way. The 
want of a convenant to repay the money is not complete evidence that 
a conditional sale was intended, but is a circumstance of no inconsiderable 
importance. If the vendee must be restrained to his principal and inter
est, that principal and interest ought to be secure. It is, therefore, a 
necessary ingredient in a mortgage, that the mortgagee should have 
a remedy against the person of the debtor. If this remedy really exists, 
its not being reserved in terms will not affect the case. But it must exist 
in order to justify a construction which overrules the express words 
of the instrument. * * *" 

As already stated, I have examined a number of authorities both from Ohio 
and other jurisdictions without completely satisfying myself as to the existence 
of any universal test by which all cases presenting on the surface facts like those 
described by you can be classified. 

In Patrick vs. Littell 36 0. S. 79, it was held that the retention of an agent to 
secure a loan on the deed and lease plan, broadly similar to that described by you, 
was not void as against public policy, the purpose being to evade the revenue laws of 
the state, because among other things the revenue ·laws of the state would not have 
been successfully evaded thereby. The language of the syllabus on this point is 
as follows: 

"vVhere a loan of money is to be secured by a conveyance of real 
estate in fee to the lender with a lease back for a specified number of 
years, with a privilege of redemption to the lessees to pay ground rent 
equal to eight per cent. per annum on the money loaned, such security is 
in equity a mortgage and subject to taxation under the statutes." 

There was an evidence in this case, however, an agreement of agency wherein 
the transaction was described literally as "a loan." Judge Boynton, in delivering tht' 
opinion of the court, remarked in the course thereof, 

"They were constituted agents to procure a loa11, upon terms pre
scribed by the plaintiff and her husband'* * *." 

So, it was clear and undisputed in this case that if the transaction had been carried 
out, it would have been in pursuance of a real intention to negotiate a ·loan. In 
other words, the intention of the parties was not obscure, but was fully dis
closed by evidence in the case without recourse to that which was merely cir
cumstantial. 

In Slutz and Larue vs. Desenberg, et al., 28 0. S., 371, on the other hand, it 
was held in the language of the syllabus that: 

"I. A deed absolute in form, if intended· to secure the payment of 
money, and the relation of debtor and creditor exists between the grantor 
and the grantee at the time of its execution, will be treated as a mortgage. 
But where no such relation exists, and the grantor and grantee, at the time 
of the execution of the deed agree in writing that the grantor shall have 
the option of repurchase in a given time, at a certain price, the trans
action is a conditional sale. 

"2. To determine whether a deed, absolute in form, is in equity a 
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mortgage, requires that the real intention of the parties to the transaction 
be ascertained. A fair criterion seems to be this: If, under all the 
facts and circumstances, the relation of lender and borrower, or creditor 
and debtor, do not subsist, and the grantor is under no personal obligation 
that can be enforced by the grantee as creditor or mortgagee, the trans
action will be treated as a sale and not as a mortgage." 
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In this case the facts disclose the existence of no lease. The only conveyance 
was an ordinary warranty deed, and it was further disclosed that the guarantee 
was, under the contract which accompanied the deed, to retain possession of the 
premises. There are other distinctions which may be made between this case and 
that presented by you, but I do not feel that an extended discussion of these dis
tinctions is necessary in this connection. 

In Wilson vs. Giddings, 28 0. S., 554, the following language appears in the 
syllabus. 

"2. \Vhere, between the vendor and vendee, the relation of debtor 
and creditor exists at the time a conveyance, absolute in form as a deed, 
is made for real estate, and the parties, as part of the transaction, enter 
into a written agreement, by which, among other things, it is agreed 
that the vendee will reconvey the real estate to the vendor, on the re
payment of a stipulated sum of money in a stated time, and the circum
stances attending the transaction and general course of dealing 'between 
them furnish strong presumptive evidence that the deed was intended as 
a mortgage security, a court of .equity will hold such a deed to be a 
mortgage. 

"3. Gross inadequacy of price, the grantor's continued possession, 
regular payment of taxes and assessments on the property by him, re
ceiving the rents and profits as his own, controlling, using and improving 
the property as his own, by the grantor, in connection with the grantee's 
avowed purpose to make ten per cent. on his investments, and continued 
expectation that the vendor would take back the property, afforded strong 
presumptions that the vendor still holds the equity of redemption in the 
real estate. 

"4. \Vhen a deed absolute in form is accompanied, as part of the 
transaction, by a matter of condition of defeasance, expressed in the con
veyance, or contained in a separate instrument, or exists in parol, whether 
the condition be a pre-existing debt or present advance of money, if the 
relation of borrower and lender, debtor and creditor, exists between the 
parties, the conveyance will be regarded as a security, and treated in 
equity as a mortgage, and not as a sale, either absolute or conditionaL" 

The above quotation is valuable as suggesting. one of the circumstances which 
induces courts to hold deeds absolute in form to be mortgages in effect. 

There are other cases decided by the Supreme Court of Ohio illustrating the 
rules and their practical operation. 

In Kraay vs. Gibson, 2 X. P. n. s., 537, the taxability of a lessor's interest some
thing like the one described by you as "personal property" under what is now 
Section 5325 of the General Code was directly involved; that being the only question 
in the case. The decision is that of the Superior! Court of Cincinnati, per Hosea, J. 
In that case there was a deed absolute on its face and perpetual lease back to the 
grantor containing a privilege to repurchase at the lessor's option at the con
sideration stated therein. The county auditor undertook to place the lessor's inter
est on the duplicate as personal property, and with this end in view took certain 
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testimony which is abstracted in the report of the case. It appears that both parties 
to the transaction denied that either of them had any intention of creating a rela
tion of debtor and creditor. The grantee testified that those whom he represented 
were interested solely in an income-producing investment and did not care ever to 
have the principle invested by them returned to them. The grantor and lessee 
testified that he desired to raise money on his property and put it in the shape 
of ground rent, reserving to himself the privilege to repurchase, but being under 
no obligation to do so. 

Upon these facts and this testimony the court held the lessor's interest not to 
be taxable. There are many cases cited in the reported case, but I shall not quote 
them. Suffice it to say that the conclusion reached by the court seems to be justi
fied because there does not appear to be any evidence whatever of any intention to 
create the relation of debtor and creditor as between the parties. 

Let it be pointed out, however, that Judge Hosea makes a pertinent observa
tion respecting the meaning of Section 5325. He says, in effect, at pages 539 and 
540 that whether or not a deed absolute on its face with a lease back to the grantor 
would, in a given instance, be held to create a mortgage by reason of the sur
rounding facts and circumstances is not determinative of the taxability of the 
lessor's interest under this statute, because the subject of the tax is not the lease 
as an income-producing contract, not even as a contract for a valuable considera
tion to be paid in the future, but the "money loaned." Therefore it must also 
be inquired under Section 5325 whether or not the grantee and lessor has loaned 
money to the grantor and lessee and what the amount thereof is. 

Thus it will be seen that ultimately in a question of this sort, the' form of the 
deed, lease, contract, or instrument or instruments involved, disappears from the 
case and the object of the inquiry is to ascertain the amount of the loan. 

Nevertheless it is often necessary to examine into the· instruments employed 
themselves, as well as the surrounding facts and circumstances, with a view to 
ascertaining the real understanding of the parties. As already stated no single or 
ultimate test which may be applied in such cases is available. Instead there are 
numerous rules by the application of which to the various phases of each case 
the conclusion may be reached. Practically all of these rules are suggested in the 
above cited authorities and in the decisions of the courts of other states which may 
decide it. A very full discussion of the subject is found, however, in Jones on 
Mortgages, Vol. I, Chapters 7 and 8. From this work, as well as from cases ex
amined by me, I have gathered the following rules, by the joint application of 
which to a given case it may be determined whether a deed and agreement to 
reconvey under lease or otherwise will be held to be a mortgage: 

l. In order to convert what appears to be a conditional sale with agreement 
to reconvey, the evidence should be so clear as to leave no doubt that the real in
tention of the parties was to execute a mortgage. (Jones on Mortgages, Section 
260). 

2. A debt either pre-existing or created at the time, or contracted to be 
created, is an essential requisite of a mortgage. '(Id. 265) 

3. When there has been an application for a loan on the part of the grantor 
to the grantee, and it is not shown that the grantor ever abandoned his intention 
to borrow money on his real estate, the choice of a deed with agreement to re
convey, whether a lease is interposed or not, is immaterial, the transaction being
adjudged to be a mortgage. (I d. 266). 

Nevertheless it is always possible to show that though the original intention 
may have been to negotiate a loan the parties did not agree upon this basis. 

4. On the other hand the mere exisence of a debt on the part of the grantor 
to the grantee coupled with a stipulation to reconvey, etc., does not conclusively 
establish the existence of a mortgage, if it is shown that the parties regarded the 
debt as discharged by the conveyance. (Id. 267-269). 
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5. The non-existence of any collateral written undertaking by the grantor 
for the payment of money or the performance of an obligation is not of itself 
conclusive. The parties may not have reduced their real understanding to writing, 
nor even to express spoken words ; nevertheless other circumstances may show 
that the parties must have intended a loan of money secured by real estate. (Id. 272.) 

6. If it can be reasonably inferred that the amount payable periodically by 
the grantor remaining in possession to the grantee under the form of rent, is in
tended merely as interest upon the money adnnced by the person who takes the 
title, it may be safely held that the transaction is a mortgage. (Id. 273.) 

7. The mere fact that the grantor remains in possession even under a form 
of lease is a circumstance tending to show that the agreement for repurchase in 
connection with the deed constitutes a mortgage rather than a sale. This test, in 
common with all the others, is not conclusive in itself. (Id. 274) 

8. Inadequacy of the price at which the legal title to the property changes 
hands is a circumstance of considerable weight as tending to show that the trans
acion is a mortgage. Nevertheless, even this circumstance is not conclusive, and 
it must always be borne in mind that courts must deal with great caution with 
questions involving opinion as to the value of real estate. (Id. 275.) 

9. Although the evidence which will be sufficient to overthrow the apparent 
legal effect of the form of conveyance used by the parties must be clear and con
vincing, yet in applying this test, having ascertained the facts, courts are inclined 
to hold such transactions to be mortgages rather than conditional sales. (Id. Sections 
278-279). 

10. This is peculiarly true where the parties deal with each other under 
fiduciary relations. (Id. 335.) 

11. The intention of the parties at the time the transaction was consumated 
gonrns-once a mortgage always a mortgage. (Id. 340.) 

12. It foJlows from this that in order that the :transaction may be held a 
mortgage, it is necessary that the deed of conveyance and the instrument con
taining the defeasance or agreement to reconvey be contemporaneous. If they 
are so, some evidence is afforded thereby of the existence of a mortgage. If not, 
the transaction must be held to be a sale. (I d. 345.) 

13. The payment of the taxes and assessments on the property by the grantor 
remammg in possession and the complete control and use thereof by him, to
gether with the making of improvements, are facts tending to show the existence of 
a mortgage-not of themselves, but taken in connection with other facts. (Wilson 
vs. Giddings, supra.) But it seems that inasmuch as such a course of conduct is 
usual on the part of the one holding under a lease, these circumstances do not 
afford evidence as strong when the grantor continues in possession under a lease 
as when there is no lease from the grantee back to the grantor. 

14. The case is stronger in favor of holding the transaction to be a mortgage 
and not a sale, if the right to repurchase is limited to a specified period than it is 
when the right is perpetual. (Kraay vs. Gibson, supra, page 549.) 

(It may here be remembered that the case just cited is to be distinguished from 
the one stated by you on these grounds.) 

Applying to the facts as stated by you, and as disclosed by the correspondence 
attached to your letter, the tests among those mentioned above, which are applicable 
thereto, the following facts appear: , 

1. On its face the transaction is completely reduced to writing in the form 
of conveyances, and the legal effect of these conveyances must be overthrown bv 
satisfactory evidence. That is to say, presumptively, the transaction is a sale and 
lease with the privilege of repurchase, and nothing more, and as such creates no 
"personal property" in A. which may be taxed as such. 

~- The fact that B. remains in possession of the property, pays the taxes, 

21-A. G. 
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and completely and fully uses the same as his own, while directly attributable to thQ 
lease which he holds, nevertheless tends to show the existence of a mortgage. If 
it can be coupled with other facts tending to the same conclusion, the apparent 
legal effect of the transaction may be disregarded. That is to say, a court, or the 
county auditor, might infer from these facts, in connection with other facts, that 
B. owed A. a sum of money equal to the purchase price. From careful considera
tion I haYe reached the conclusion that the continued possession of B. is entitled 
to weight in this connection. I am aware that it might be argued that the continued 
possession is only attributable to the lease. Here, however, another element asserts 
itself, which is, 

2a. The fact that the deed and lease are contemporaneous and evidently part 
of a single transaction. This fact not only of itself tends slightly to show the 
existence of a mortgage because the lease contains the agreement for repurchase 
as one of its cove·nants, but it greatly lessens the force of the possible contention 
that A's continued possession is only referable to the lease. In fact, it might almost 
be conclusively inferred from these circumstances that B. would not have deeded 
the property to A. without knowing that he was to secure a lease back for it and 
was to continue to enjoy the use of the property and to pay the taxes thereon. 
That being the case, it must have been for some ulterior purpose that B. parted 
with legal title to his property. Such a purpose could have been none other than 
the borrowing of money, and the transaction might, therefore, be held to con
stitute a loan and mortgage. 

3. If (and this is not apparent from the face of the papers submitted to 
me) B. during his possession had made yafuable improvements, thus treating the 
property in all respects as if it had been his own, additional evidence is thereby 
afforded of a real intention on the part of the parties to negotiate a loan, and 
to cover the same by a mortgage. 

4. The fact that the privilege to repurchase is limited to the life of the lease 
and does not arise until a certain time after the execution of the deed and lease 
is one consistent with the theory that the parties had intended a loan of money 
secured by a mortgage. (It might be stated here that it is disclosed by the cor
respondence submitted that the privelege of repurchase does not arise uptil after 
the expiration of five years and continues only during the life of the lease). As 
pointed out in Kraay vs. Gibson, supra, these facts more strongly support the con
clusion that a mortgage was intended than a perpetual lease and unlimited right of 
repurchase would have supported such a conclusion. 

5. If it be ascertained that the consideration mentioned in the deed, being the 
same as that for which the grantee agreed to reconvey, does not represent the 
true value of the property, but is grossly inadequate as a price therefor, this fact in 
connection with other facts to which I have called attention may be relied upon in 
support of a conclusion that the transaction is a loan and mortgage. 

6. On the other hand, if the conduct of the parties, aside from the express 
language used in the two conveyances, shows that the debt of the grantor to the 
grantee arising when the money was advanced to the latter was extinguished by 
the conveyance of land, the transaction must be held to be that which it purports 
to be. If, however, the amount of rent payable by the grantee to the grantor 
under the lease·of the former represents the current rate of commercial interest at 
the time the transaction was consummated on the amount of money advanced 
by the grantee to the grantor, this fact would be almost sufficient in itself to nega
tive the idea that the parties did not consider that the grantor continued to owe 
the grantee. If the amount of the rent exceed such commercial rate of interest, 
then it would be much clearer that it in deed and in fact constituted a rent charge. 

7. In connection with the last point above mentioned I have noticed from 
the correspondence that the privilege of repurchase under the lease is such that 
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the purchase price may be paid by the lessee to the lessor in annual installments. 
and that upon each such payment the amount of rent, so-called, shall be reduced 
by a sum equal to five per cent. of such payment. This fact impresses me as very 
significant, and as being of considerable weight in support of the conclusion that 
the specific transaction im·olved is in reality a loan and mortgage. That is to 
say, it tends to disclose the real intention of the parties. 

All of these tests, then, applied to the specific case submitted by you, and to 
the typical case described by you, would of themselves lead me to the conclusion 
that the two transactions would be held to be mortgages in equity; so that the 
real nature of the transaction is that of "a loan of money on the pledge of real 
estate" wthin the meaning of Section 5325, supra. I would not, however, un
equivocally hold this to be the case. In any such case it is possible that other facts 
may exist which, under the tests above laid down, may tend to neutralize the 
force of those upon which I have commented, and may accomplish this result to 
such a degree as to leave a court without sufficient evidence upon which to dis
regard the strictly legal effect of the two conveyances. 

In conclusion I beg to state that it is my opinion that the county auditor, 
or any other taxing officer having power to bring property upon the personal tax 
duplicate, may by the application of the tests above suggested ascertain for his 
own satisfaction whether or not a transaction like the one described by you is 
in reality a loan of money \lpon the pledge of real estate, and hence constitutes 
"personal property" which may be taxed to the owner of the legal title of the 
real property. His judgment in this matter, however, is not conclusive, but may be 
reviewed by the courts in an appropriate action. (Kraay vs. Gibson, supra.) 

I trust that the tests which I have furnished may prove explicit enough to 
enable the taxing officers to apply them conveniently to individual cases. Let it be 
borne always in mind that as a general rule, a least no one of these tests ought to 
be regarded as conclusive, but that the cumulative effect of all of them which can 
be applies to the particular cases must be considered. 

Finally, none of these tests is necessary where the taxing officers have 
direct evidence to the effect that the parties themselves have regarded the trans
action as a loan. The object of the application of the tests themselves is to ascer
tain the intention of the parties, and if this can be discovered by any other means 
it must be given effect. 

Very truly yours, 
TrMOTHY S. HoGAN, 

Attorney Ge11eral. 
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85. 
(To the Public Service Commission) 

RAILROADS-UXIFOR~I RATES FOR IXTRA-STATE HAULS-SHORT 
AND LONG HAULS. 

Where a definite rate is established by a railroad between certain points, the 
charge of a higher rate for shorter hauls from either point to an intermediate 
point would be discriminatory and in violation of Section 8988, General Code, pro
viding for !miformity in rates, for intra-state hauls. 

CoLUMBUS, Omo, January 25. 1912. 

The Public Service Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-I am in receipt of your letter of October 5th, in which you ask 

for an opinion with reference to Section 8988 of the General Code, and cite the 
following examples, namely: 

"Suppose, for instance, that the existing rate on coal from Fulton
ham, on the Z. & \V. Ry., via Crooksville and the C. & M. V. to Circleville 
is seventy cents per ton. ·would Section 8988 require the railroads, parties 
to the Circlevillle rate, to apply such rate as the maximum to Stoutsville, 
a local point on the C. & l\L V. intermediate between Crooksville and 
Circleville? 

"There is in existence a rate of 35 cents per ton on sand and gravel, 
in carloads, from Akron 'to Kent via the Erie R. R. ·would the applica
tion of Section 8988 of the General Code require the Erie R. R. to apply 
the 35 cents rate to Tallmadge, a point directly intermediate on the same 
line?" 

In reply to your inquiry, I desire to say that the section of the General Code, 
referred to, provides as follows: 

"No company, or person owning, controlling, or operating a ri!ilroad 
in whole or part within this state, shall charge or receive for transporta
tion of freight for any distance within this state a larger sum than is 
charged by the same company or persoa for the transportation in the 
same direction, of freight of same class or kind, for an equal or greater 
distance over tlze same road and con11ecting.lines of road." 

A railroad is a common carrier and subject to state control as to rates charged 
on freight shipped thereon which is intrastate. 

Said Section 8988 was enacted with the intent and for the purpose of prevent
ing undue discrimination and preference to one shipper or to shippers over another 
or others. 

It is plain that the proYisions of the section in question do not in terms em
brace the case of the interstate traffic, but it is restricted in its regulation to long 
and short distances upon railroad lines and connecting lines within this state. 

It may be contended that, so long as the rate charged for the short haul is 
open to all who desire to make a shipment, it is not discrimination, but I am of 
the opinion that any rate charged by any railroad for a short haul which would 
be greater than any rate for a long haul on the same and connecting lines would 
be a discriminatory rate and would be in contravention to said Section 8988. 
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The whole spirit of the statute in question would be abrogated if the railroacl 
could charge more for a short haul on its road and connecting roads than for a 
longer haul thereon in the same direction. The sum charged by the railroa!l is 
based upon a rate, and any rate or rates which would give to a shipper a privilege 
to ship a certain commodity for a longer distance for a cheaper rate or smaller 
sum would, in my opinion, be discrimination. 

I am, therefore, of the opinion that under said Section 8988 of the General 
Code a railroad cannot charge a higher rate to an intermediate point than to a 
farther point on the same and connecting lines in the same direction. Helice, in 
answer to your first example, I think the ~ailroad, party to the Circleville rate, 
would have to apply such rate as the maximum to Stoutsville, a local point on 
the C. & :\L V. Railroad intermediate between Crooksville and Circleville. 

In answer to your second example, I am of the opinion that the Erie Railway 
Company would be required under said section of the General Code to appiy the 
thirty-five cent rate to Tallmadge, a point directly intermed:ate un the same line, 
and the maximum rate from Akron to Kent the longer distance on the same ;.nd 
connecting lines. 

185. 

Very truly yours, 
TrMOTHY S. HoGAN, 

Attomey Ge11eral. 

PUBLIC UTILITIES ACT-TELEPHONE C011PANIES-11UTUAL CORP
ORATION 1\0T FOR PROFIT DE.'\LING WITH OTHER THAN }fE:Vl
BERS-"C011:\fON CARRIERS." 

A mutual telephone company which is i11corporated as a corporation not for 
profit, bflf which furnishes services to persons outside of its membership, is a 
"corporatiotl operated for profit" and then a "common carrier" and answerable as 
such under Section 66 of the Public Utility Act. 

CoLUMBUS, 0Hro, 1Iarch 8, 1912. 

The Public Service Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-Your communication dated January 10, 1912, in which you ask 

for my opinion as to the application of Section 66 of the Public Utility Act, 
Section 614-63 of the General Code. (102 Ohio Laws 569) to the following ex
ample. 

""Where 'il!utual Telephone Companies' incorporated not for profit; 
but are actually operating for profit, that is to say, they furnish service 
to persons not members of the company and charge for such service. 
Suppose then that two l\-futual Companies each incorporated 'not for 
profit;' but each actually operating for profit by serving others than mem
bers of their company; would not such companies be utilities under the 
law and entitled to the application of said Section 66 of said act?" 

was duly received andcin reply will say that Section three (3) of said act (102 
Ohio Laws 550) reads: 

"Any person or persons, firm or firms, co-partnership or voluntary 
association, joint stock association, company or corporation, wherever 
organized or incorporated;" "\Vhen engaged in the business of trans-
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mitting to, from, through, or in this state, telephonic messages, is a tele
Phone company, and as such is declared to be a common carrier." 

Section four (4) of said act (102 0. L. 551) in defining the term "public utility" 
carries an exception as follows: 

"ExcepP such public utilities as operate their utilities Hot for profit." 

From a careful reading of the said section above quoted, it, in my 
opinion was the plain intention of the Legislature to provide by said act for the 
efficient regulation of public utilities which are affected with a public interest. 

It is apparent that these portions of sections three (3) and four (4) of said 
act above quoted, must be considered together to properly answer your inquiry, 
and in so considering them, it is clear to me that any mutual telephone company, 
incorporated not for profit, but nevertheless furnishes service to persons not mem
bers of the company and charges therefor, becomes a common carrier under the 
definition of said term, set forth in said section three (3) and, again, whenever 
such mutual company or companies do furnish service to persons not members 
of the companies and charge therefor, they do not come within the exception 
set forth in said section four (4), but "operate their utilities for profit;" and all 
such mutual companies would be stopped from claiming they were operated not for 
profit. 

There must be a distinction made between a corporation incorporated not 
for profit, and one "operated for profit," as applied to the Public Utility Act, for 
the reason that as soon as any such company, as referred to in your inquiry, 
accepted business from others than its members and charged therefor, it is operat
ing for profit, even though the members may not under its charter be entitled to 
participate in the proceeds or fund derived from such charges. 

Therefore, whenever such mutual telephone companies become utilities as 
above described, I am of the opinion that they become answerable to said Section 
66 of said act. 

210. 

Yours truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

CORPORATION"S-PUBLIC UTILITIES-JURISDICTION OF PUBLIC 
SERVICE COMMISSION OVER OFFICE BUILDING CORPORATION 
SUPPLYING ELECTRICITY TO· OTHER THAN TENANTS. 

A corporation whose articles express the purpose of acquiring and holding 
real estate and furnish to tenants "and others," sPace, power, light, and other 
facilities, o11d which corporation is actually engaged, in addition to its oPeration 
of an office and power building, in the sale of surplus electric current and heat 
to customers other than tenants of the building, is operating a business for supply
ing electricity to "customers with this state" a11d therefore, is a "public utility" 
and subject to the jurisdicion of the utilities commission. 

March 16, 1912. 

The Public Service Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-I beg to acknowledge receipt of your letter of February 9th, 

in which you enclosed certain correspondence between the officers of The Caxton 
Building Company of Cleveland, Ohio and your commission, and request my 
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opinion as to whether said company, upon the facts set forth, is to be considered 
a public utility and subject to the jurisdiction of the commission. The facts in 
said matter are as follows: 

"The Caxton Building Company of Cleveland, Ohio is a duly in
corporated company under the laws of Ohio and engaged, as shown by 
the affidavit of the secretary of said company, in the business of operat
ing an office and power building in the City of Cleveland, Ohio. Said 
building contains a heating and lighting plant for its own purposes, which 
plant has been installed with sufficient capacity to take care of expected 
demand by the tenants of the building; and at present is furnishing heat 
and electric current, generated by its heating and lighting plant, to cer
tain continguous buildings or customers." 

The question, therefore, 1s: 

"Under the above statement of facts is the said corporation a 
public utility and subject to the jurisdiction of the public service com
mission of Ohio, under and by virtue of House Bill 325, 102 0. L. 549?" 

I have examined the records in the office of the secretary of state and find 
The Caxton Building Company was incorporated for the purpose of acquiring 
and holding real estate and furnishing to tenants and others space, power, light 
and other facilities." 

Under the articles of incorporation of said company it has the right to 
furnish to tenants and others space, power, light and other facilities, which, in its 
terms, is broad and not ambiguous. 

Section 614-2 of the General Code, 102 0. L. 550, defining the terms as used 
in said act, provides as follows: 

"Any person or persons, firm or firms, co-partnership or voluntary 
association, joint stock company or corporation, wherever organized 
or incorporated: 

"When engaged in the business of supplying electricity for light, 
heat or power purposes to consumers within this state, is an electric 
light company." 

Section 4 of said act, defining the term "public utility" as used in the act 
says that, 

"The term 'public utility' as used in this act shall mean and include 
every corporation, company, co-partnership, person or association, their 
lessees, trustees or receivers, defined in the next preceding section, except 
such public utilities as operate their utilities not for profit * * * *." 

It is apparent fro~ the reading of the two sections above quoted that the 
act was to include any corporation engaged in the business of supplying electricity 
for light, heat or power purposes to coHsumers within this state; and I have no 
difficulty in reaching that opinion in this specific case, on account of the broad 
terms of the articles of incorporation of said company. According to the affidavit 
of the secretary of said corporation the company is now engaged in the sale of 
surplus electric current and heat, generated by the plant in the building of the 
company, to customers other than tenants of their building, to the extent of sev
eral thousand dollars annually; and being authorized by its articles of incorpora-
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tion so to do there can be no question in my mind but that said company is a 
public utility within the meaning of the act and is subject to the jurisdiction of 
your commiSSIOn. Said corporation is a creature of the state, and the intent of 
the passage of said public utility act was the exercising by the state of the general 
police power in order that no person or corporation or public utility should use 
its property or do anything to the injury of the public in furnishing any product, 
such as the inquiry cited. 

I might say in conclusion that every individual case will, of necessity, have 
to depend upon the facts relating thereto; and in view of the terms of the articles 
of incorporation of the said company I can not arrive at any other legal con
clusion than that since said corporation is furnishing to customers power, heat 
and light as authorized, it has acquired the status of a public utility and become 
subject to said act. 

221. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

PUBLIC SERVICE COMMISSION-DUTY TO FURNISH "DATA AND IN
FORMATION" WITHOUT CHARGE AND TO FURNISH "COPIES OF 
PAPERS, FILES, ETC.," UPON PAYMENT OF FEE. 

The Public Service Commission is required by Section 614-77, General Code, 
to furnish without any charge therefor, any officer, bop,rd or commission, upoa 
request all "data or information" with regard to any matter pending before the 
Commission. 

Under Section 614-76, General Code, the Commission is obliged to furnish 
a11y person, upon the payment of tlze prescribed fee, with copy or copies of any 
"paper, record, testimony or writing made," taken or filed under the provisions of 
the Public Utilities Act. 

March 21, 1912. 

The Public Service Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-I am in receipt of your communication dated January 26, 1912, 

in which you enclose a copy of Jetter received from Hon. Newton D. Baker, Mayor 
of the City of Cleveland, to your commission, under date of January 12, which 
letter is as follows: 

"CLEVELAND, OHIO, January 12, 1912. 
"The Public Service Commission, Columbus, Ohio. 

"GENTLEMEN :-I am told that the Cleveland Electric Illuminating 
Co., of this city, has filed with your Commission an application to be per
mitted to enlarge its capitalization for the purpose of making various 
extensions and betterments to its plant and equipment in Cleveland. 

"Acting under Section No. 81 of the Public Utilities Act, I re
spectfully request that a copy of such application and any accompany
ing papers be transmitted to me for my official information. 

"(Signed) Newton D. Baker, Mayor." 

You request my opm10n as to whether or not there is any authority in law for 
charging the mayor of Cleveland for copies of documents which he .requests, 
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and in reply I desire to say that Section 614-77 of the General Code, being Section 
81 of the Public Utilities Act, provides as follows: 

"The commission shall, whenever called upon by any officer, board 
or commission now existing or hereafter created in the state or any 
political subdivision thereof, furnish any data or information to such 
officer, board or commission and shall aid or assist any such officer, 
board or commission in performing the duties of his or its office, and 
all officers, boards or commissions now existing or hereafter, created in 
in the state or any political subdivision thereof, shall furnish to the com
mission, upon request, any data or information which will assist such 
commission in the discharge of the duties imposed upon it by this act." 

Under said section just quoted, I am of the legal opinion that any data or 
information requested by any officer, board or commission as therein defined must 
be furnished by your commission, and that no charge shall be made therefor, but 
in construing said section, I am also of the opinion that under said section no 
such officer or commission shall be furnished any copy or copies of any paper, 
record, testimony or writing made, taken or filed under the provisions of the 
Public Utilities Act, but simply such data or information as might inform such 
officer of commission of facts pertaining to any matter pending before your com
mission. 

Under Section 614-76, Section 80 of the Public Utilities Act, it is mandatory 
that your commission, upon application of any person and the payment of the 
proper fee therefor, furnish certified copies under the seal of the Commission 
of any order made by it, and also any copy of any paper, record, testimony or 
writing made, taken or filed under the provisions of this act, and further provides 
that the same fees for such services shall be charged by your Commission as are 
now charged by the Secretary of State, which fees are provided by Section 176 
of the General Code, under sub-division 18 thereof. Therefore, in conclusion, 
while the mayor of the city of Cleveland has the right, under Section 81 of the 
Public Utilities Act, above quoted, to demand without payment of any fee any 
data or information relative to the matter referred to in his letter, your Com
mission must charge him for a copy of the application and any accompanying 
papers relative to the same on file with your Commission. 

Very truly yours, 
TrMOTHY S. HoGAN, 

Attorney General. 
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288. 

RAILROAD CO:\IPA:r-;IES-SWITCHIXG FACILITIES TO OTHER ROADS 
-PUBLIC UTILITIES-RDIEDY OF PARTY AGGRIEVED. 

When the tracks of one railroaa company Zie contiguous to ce1·tain in
dustrial establishments, such railroad is obligated by Section 8998 General Code, 
at the request of shippers or other R. R. Companies, to switch the cars of other 
railroads to said establishments. When a railroad refuses to do this, the remedy 
to the party aggrieved is afforded by Section 9002 General Code, namely: a re~ 
covery of a sum double the amount of the overcharge caused by said refusal 
Further remedy may be haa through an oraer of the Public Utilities Commission 
after formal complaint by the parties aggrieved. 

March 20, 1912. 
The Pt~blic Service Commission of Ohio, Columbus, Ohio. 

GEXTLE::IIEX:-1 am in receipt of your communication of November 15th, 
1911, wherein you state: 

"I am in receipt of a letter from Mr. B. A. Worthington, Receiver, 
W. & L. E. R. R. Co., complaining, informally, that at Massillon, Mar~ 
tins Ferry and Bridgeport Ohio, the Pennsylvania and B. & 0. refuse 
to accord to the W. & L. E. R. R the same switching facilities that 
they accord to each other; that is to say, if a carload of freight ar
rives at either of these places via the W. & L. E. for a consignee hav
ing a private siding on the Pennsylvania, the Pennsylvania will not 
switch it. While if a car were to arrive via the B. & 0. consigned 
to the same party, they would switch it." 

And you ask my opinion as to whether or not there is any action under the 
statutes that can be taken by the Commission in the absence of formal com
plaint to require a railroad company to treat all its connections on the same 
basis with reference to interchange switching arrangements. In reply thereto 
I desire to say that Section 8998 of the General Code provides that when the 
tracks of one company 

"* * * lie contiguous to coal mines, stone, quarries, manufac
turing establishments, elevators, warehouses, navigable waters or side 
tracks, suitable for loading or unloading, it shall switch the cars of 
other companies, at the request of such companies, or the shippers, 
over and upon the tracks so lying by such mines, quarries, manufac
turing establishments, elevators, warehouses, navigable waters or side 
tracks, for the purpose of unloading or loading grain or other freight 
into or from such' elevators, warehouses, boats upon such navigable 
waters, or side tracks without demurrage, for forty-eight hours." 

And Section 8999 provides when companies must transport cars of other com
panies, and Section 9000 provides the rate for switching the cars of other com
panies. Section 9002 provides in part as follows: 

"A company which violates or permits to be violated any pro
vision of Sections 8997 to 9001, inclusive * * • or which demands 
or receives a greater sum of money for transportation * • • or 
for the service provided for in such Sections 8997 to 9001, inclusive, 
than the sum allowed by law, shall pay to the party aggrieved for 
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every such overcharge a sum equal to double the amount of the over
c/l{lrge; and any officer, employe, or agent of a11y such compally who 
violates or permits to be violated, any of such provisions, or demands 
or receives such sum of money, shall be subject to the like penalty 
to the party aggrieved. * * *" 

651 

After a careful consideration of the question submitted in your inquiry, 
I am compelled to arrive at the legal conclusion that said sections, above re
ferred to, provide no penalty to be assessed by the state, but the remedy is 
given to the party aggrieved under Section 9002 for such overcharges, etc. 

The matter submitted in your inquiry being one of the cases which is 
covered by the statutes, not only as to the rights of the party aggrieved, but also 
providing a statutorY' remedy, I am also of the legal opinion that your Com
mission is without authority to remedy the wrong without a formal complaint 
being filed with it by the party aggrieved, which, under my construction of 
Section 9002 of the General Code, would be the party who has been overcharged, 
i. e., the shipper who must pay such overcharge for freight shipments. 

I am of the opinion that a company has no right to refuse absolutely to 
switch the cars of another company when the tracks lie contiguous to the 
company's mines, stone quarries, manufacturing establishments, elevators, ware
houses, navigable waters or side tracks suitable for loading or unloading, if requested 
by such company or shippers, and if they absolutely refuse they would have the 
right to file a formal complaint with your Commission and upon hearing your 
Commission could issue an order requiring the same to render such services 
as are required by law. 

458. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

PUBLIC SERVICE COMMISSION-GRANT OF PERMISSION TO ;RAILROAD 
COMPANY TO SELL STOCKS AND BONDS-EFFECT OF APPLICATION 
OF PROCEEDS TO IMPROVEMENTS OUTSIDE OF OHIO. 

When the Public Service Commission ·has granted an application ot a Ran
road to sell stocks and securities, the tact that part ot the proceeds of said sale 
is to be used tor improvP,ments out-side at Ohio does not in any way invalidate 
the procedure. 

July 12, 1912. 
The Public Service Commission at Ohio, Columbus, Ohio. 

GENTLEMEN:-Your communication dated May 14th, received, in which you 
request my opinion upon the following question: 

"What authority has the Public Service Commission of Ohio 
to authorize the issuance and sale of stocks and securities by rail
road companies, part of the proceeds of which are to be used outside 
the State of Ohio?" 

The section which regulates the authority of your Commission to grant 
authority or power to any utility or railroad to issue bonds, stocks, etc., for the 
purposes mentioned in your letter is Section 56 of the Public Utilities Act, or 
Section 614-53 of the General Code of Ohio, which reads as follows: 
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"A public utility or a railroad, as defined in this act, may, when 
authorized by order of the Commission, and not otherwise, issue 
stocks, bonds, notes and other evidences of indebtedness, payable at 
periods of more than 12 months after date thereof, when necessary 
for the acquisition of property, the construction, completion, extension 
or improvements of its facilities or for the improvement or main
tenance of its service, or for the re-organization or re-adjustment of 
its indebtedness and capitalization, or for the discharge or lawful re
funding~of its obligations, or for the reimbursement of moneys actual
ly expended from income or from any other moneys in the treasury 
of the public utility or railroad not secured or obtained from the 
issue of stocks, bonds, notes or other evidences of indebtedness of such 
public utility or railroad within five years next prior to the filing of 
an application therefor as herein provided, or for any of the aforesaid 
purposes except maintenance of service and except replacements in 
cases where the applicant shall have kept its accounts and vouchers 
of such expenditures in such manner as to enable the Commission to 
ascertain the amount of money so expended and the purposes for 
which said expenditure was made." 

Section 614-55 of the General Code is Section 58 of the Public Utilities Act, 
and reads in part as follows: 

"* * • No interstate railroad or public utility shail be re
quired, however, to apply to the Commission for authority to issue 
stock, bonds, notes or other evidences of indebtedness for the acqui
sition of property, the construction, completion, extension or improve
ment of·its facilities or the improvement or maintenance of its service 
outside of the state, or for the discharge or refunding of obligations 
issued or incurred for such purposes or for reimbursement of moneys 
actually expended for such purposes outside of the State." 

In addition to your request, I have the information from your Commission 
that ah application. has been made by the Cleveland, Cincinnati, Chicago and St. 
Louis Railway Company, under said Section 56, above quoted, for authority to 
issue bonds, the proceeds from the sale of which are to be used for legal pur
poses, but partially to be expended outside of the State of Ohio, and the ques
tion, therefore, is as to the authority of your Commission under the above quoted 
sections, and under the Public Utilities Act generally, to authorize the said is
suing of such bonds when it is conceded that the proceeds, in part at least, are 
to be expended outside of this State. 

There can be no question in my mind as to the legality of such a bond 
issue if the proceeds derived from the sale of any or all of such bonds were to 
be used exclusively within the State of Ohio, and for any of the purposes 
enumerated in Section 56 above quoted; but the serious question for considera
tion is whether or not your Commission has any authority to grant the issuing 
of bonds or other securities under said sections where the proceeds derived from 
the sale of such bonds and securities are to be expended, in part at least, for the 
purposes enumerated in said section, but outside of this State. 

The fact that the Legislature in enacting that part of said Section 58 above 
quoted wherein "no interstate railroad or public utility shall be required to 
apply to the Commission for authority to issue such bonds or securities for the 
purposes mentioned where the expenditure is to be made outside of the State, 
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or fc.r the refunding or the reimbursement of moneys actually expended for 
such p·uposes outside of the State" clearly convinces me that legally the grant
ing of an order by your Commission to any railroad company or public utility, 
as defined in the Public Utilities Act, to do the thing inquired of in your letter, 
would not ;nvalidate any bonds or part of the issue of said bonds or securities, 
the proceeds from which were to be expended without the State. And, on the 
other hand, the order, as far as the issuing of bonds or securities the proceeds 
of which were to be used within! the State, would be legal and proper under said 
Section 56 above quoted. 

I am, therefore, of the legal opinion that so· long as your Commission is 
convinced that the granting of permission to any railroad company or utility, 
and particularly a railroad, to issue bonds or other certificates of indebtedness 
for a legal purpose, any portion of which might be or is to be expended, for 
the purposes in the said act enumerated, within the State, although part of the 
proceeds of the sale of such bonds or securities is to be used for the purposes 
outside of the State would legalize that portion of the issue pertaining to the 
State of Ohio, and would at the most be simply surplusage as to all those bonds 
or securities the proceeds of which are to be expended for the purposes enumer
ated in said act outside of the State; and, therefore, I believe in the case of 
the application of the Cleveland, Cincinnati, Chicago and St. Louis Railway Com
pany that there is no legal prohibition against your Commission authorizing 
the issuance of said bonds or securities, the consent for which was applied for 
to your Commission, so long as you find the same to be for the legal purposes 
in said act aforesaid enumerated. 

505. 

Very truly yours, 
TrMOTHY S. HoGAN, 

Attorney General. 

PUBLIC UTILITIES CQ:\nfTSSIOX MAY XOT CO:\fPEL GAS CO:\fPANY 
TO EXTEND I\IAIXS-PO\VERS OF COUXCIL. 

The Pttblic Utilities Act cloes not confer ttpon the Commission the power 
to compel "extensions" of the equipment or service of Public Utilities. Such 
power is conferred upon the council, however, by Section 53 of said Act. 

When an allotment addition is made to a city, therefore the Utilities Com
mission may not upon its own initiative compel a Gas Company to extend its 
mains thereto. Cottncil, however, may compel the provisions of a contrac~ with 
such company provicling for extensions, ana after council has taken actio'lll 
thereon the Commission is empowered to review the proceedi11gs by virtue of 
Section 46 and 48 of said Act. 

July 11, 1912. 
The Pttblic Service Commission of Ohio, Columbus, Ohio. 

GENTLEllmx:-Your communication of May 3rd, 1912, received. You recite 
therein the following facts: 

"Certain residents of what is known as 'Crestview Addition' to the 
city of Columbus, brought to your Commission an informal complaint 
against the Federal Gas and Fuel Company, alleging that that utility 
had refused to furnish them gas in said addition. That an informal 
conference was held at which appeared representatives of the 
Gas Company and a number of citizens of said addition, and that at 
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said conference it developed that said addition to the city of Co
lumbus was recently made and has so far been sparsely built up al
though building is going on rapidly. That subsequently your Commis
sion 'took up the matter on its own initiative, made necessary e~>tries, 
summoned the witnesses an.!. had a formal hearing in the matter.' 
That at said hearing it was shown that there are now: in said &ddition 
thirty-five occupied residences, fourteen of which are supplied with gas 
(having privately piped thej same from the main lines of the company 
at their own expense) and twenty-one which are not supplied, and 
certain other facts relative to said ·addition." 

Your 'Commission requests my opinion as to the legal status of said matter 
from the facts set forth in the case, and in reply I desire to say that the ques
tion involved in the case and the only one necessary for me to consider is: 

"Whether your Commission has jurisdiction either to entertain 
a comp7aint directly from the citizenship of said addition such as 

· recited in your communication or take any; action upon its own initia
tive in the subject matter." 

It will be necessary to examine the act creating your Commission (Sec
tions 501, 502 and 606 of the General Code of Ohio) in order to determine the 
question as to whether or not jurisdiction is given to your Commission to en
tertain a complaint or make an order upon its own initiative, such as referred 
to in your communication. In giving the matter most icareful consideration on 
account of the importance of the issue involved, I have investigated not only 
the law, but all; the facts which- are determinative of the issue involved, and 
I find the facts to be as follows: 

(a) The Federal Gas and Fuel Company, a.,corporation, was granted a 
franchise by the council of the city of Columbus, Ohio, marty years prior to Crest
view's being annexed to the said city of Columbus, wehereby the said company was 
granted the privilege of laying pipes in the streets, alleys and public places 
and grounds of the said city ol\ Columbus, .and for the purpose of conveying 
and supplying natural gas to consumers thereof, and now and for many years 
have been operating under· said ordinance (Ordinance No. 15564 of the city of 
Columbus, Ohio.) 

(b) That said company has never extended its pipe lines into said Crest
view Addition, and refused to do so, because its franchise does not compel it 
to do so under the present conditions existing as to prospective consumers of 
natural gas in said addition. 

(c) 'I'hat no action has ever, been taken by the residents of the said addi
tion to the city of Columbus, Ohio, as provided under the terms of said ordinance 
aforesaid, to secure the services referred to in this controversy. 

The sections of the act creating your Commission and defining its powers 
relative to the matter of jurisdiction of the same to order extensions of mains 
by said company into a new addition to the city of Columbus are: 

"Section 5. The Public Service Commission of Ohio is hereby 
vested with the power and jurisdiction to supervise and regulate 'pub
lic utilities' and 'railroads' as herein defined and provided and to re
quire all public utilities to furnish their products and render all 
services required by the Commission, or by law." 

"Section 14. Every public utility shall furnish necessary and 
adequate service and facilities which shall be reasonable and just, 



AXXl'.lL REPORT OF TilE _lcTTORXEY GEXER.1L. 

a>.d every unjust or unreasonable charge for such service is pro
hitl-ted and declared to be unlawful." 

"Section 15. Every public utility shall furnish and provide with 
respett to its business such instrumentalities and facilities as shall 
be adec,.uate and inl all respects just and reasonable. All charges made 
or dema~ded for any service rendered, or to be rendered, shall be just 
and reascmable, and not more than allowed by law or by order of 
the Comm".ssion. Every unjust or unreasonable charge made or de· 
manded for any service, or in connection therewith, or ln excess of 
that allowed by law or by order of the Commission, is prohibited and 
declared to be unlawful." 

"Section 2.3. Upon complaint in writing, against any public util
ity, by any person, firm or corporation, or upon the initiative or com
plaint of the C ommissio1i· that any rate. fare, charge, toll, rental, 
schedule, classification or service, or any joint rate, fare, charge, toll, 
rental, schedule, classification or service rendered, charged, demanded, 
exacted or proposed to be rendered, charged, demanded, or exacted, 
is in any respect unjust, unreasonable,· unjustly discriminatory, or 
unjustly preferential or in violation of law, or that any regulation, 
measurement, or practice affecting or relating to any service furnished 
by said public utility, or in connection therewith, is, or will be, in 
any respect unreasonable, unjust, insufficient or unjustly discrimina
tory or unjustly preferential, or that any service is, or will be, inade
quate or cannot be obtained, the Commission shall notify the public 
utility complained, of t·hat complaint has been made, and of the time 
and place when the same will be considered and determined, which 
notice shall be served upon the public utility not less than fifteen days 
before such hearing, and shall plainly state the matters or things 
complained of. The Commission shall, if it appear that there are 
reasonable grounds for the complaint, at such time and place proceed 
to consider such complaint and may adjourn the hearing thereof 
from time to time. The parties thereto shall be entitled to be heard, 
represented by counsel and to have process to enforce the attendance 
of witnesses. A public utility may make complaint as to any matter 
affecting its own product or service with like effect as though made 
by a person, firm or corporation, in which event the Commission shall 
publish notice thereof for ten days prior to such hearing in a news
paper of general circulation at the situs of such public utility." 

"Section 29. Whenever the Commission shall be of the opinion, 
after hearing had upon complaint, as in this act provided, or upon its 
own initiative or complaint, served as in this act provided, that the 
rules, regulations, measurements or practices of any public utility 
with respect to its public service are unjust or unreasonable, or that 
the equipment or service thereof is inadequate, inefficient. improper 
or insufficient, or cannot be obtained, it shall determine the regula
lations, practices and service thereafter to be installed, observed, 
used and rendered, and fix and prescribe the same by order to be 
served upon the public utility. It shall thereafter be the duty of such 
public utility and all of its officers, agents and official employes to obey 
the same and do everything necessary or proper to carry the same 
into effect and operation; provided, that nothing herein contained 
shall be ·so construed as to give to the Commission power to make 
any order requiring the performance of any act or the doing of any-

655 
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thing which is unjust or unreasonable or in violation of any law of 
the State or the United States." 

"Section 30. Whenever the Commission shaH be of the oJinion, 
after hearing had, as in this act provided, or upon its own in1tiative 
or complaint, as in this act provided, that repairs or impn.>vements 
to the plant or equipment of any public utility, should reasmably be 
made, or that any additions thereto should reasonably be made, in 
order to promote the convenience or welfare of the publi,, or of em
ployes, or in order to secure adequate service or facilities, the Com
mission may make and serve an appropriate order with respect there
to, directing that such repairs, improvements, changes or additions be 
made within a reasonable time, and in a manner to be specified there
in. Every such public utility, its officers, agents and official employes 
shall obey such order and make such repairs, improvements, changes 
and additions required of such public utility by such order." 

"Section 53. The council of any municipality shall have the 
power upon filing of an application therefor by any person, firm or 
corporation, to require of any public utility, by ordinance or otherwise, 
such additions or extensions to its distributing plant within such 
municipality as shall be deemed reasonable and necessary in the in· 
terest of the public, and, subject to the provisions of Section 9105 of 
the General Code, to designate the location and nature of all such 
additions' and extensions, the time within which they must be com
pleted, and all conditions under which they must be constructed and 
operated. Such requirements and orders of the council shall be sub
ject to review by the Commission, as provided in Sections 46 and 48 
thereof. The council and Commission in determining the practicabil
ity of such additions and extensions, shall take into consideration the 
supply of the product furnished by such public utility available, and 
the returns upon the cost and expense of constructing said extension 
and the amount of revenue to be derived therefrom, as well as· the 
earning power of the public utility as a whole." 

An examination of Sections five (5), fourteen (14), fifteen (15), twenty
three (23), twenty-nine (29), and thirty (30), above quoted, shows that your 
Commission is given the following powers: 

1. To determine the "practices," "regulations," and "service" thereafter 
to be installed, observed, used and rendered. 

2. To make orders directing that "repairs," "improvements, "ch<lnges," or 
"additions" to the plants or equipment of public utilities be made, but nowhere 
in the said sections does the word "extensions" appear, the Legislature having 
refrained from using it, but employs it for the first time in Section fifty-three 
(53), above quoted, wherein the Legislature, in my opinion, intended to, and 
did, confer jurisdiction in the council over the matter of extensions not covered 
by any of the previous sections of the act above quoted. 

The words "acUitions" and "extensions" as used in• the sections of the act 
above quoted are not synonymous, and have distinct and different meanings, and 
especially in view of th~ fact that the Legislature was so careful to use the 
same in the different sections conferring powers on different bodies. 

The ordinance granted to the Federal Gas and Fuel Company above re
ferred to provided in Section nine (9), in part, as follows: 

"It is further provided that when at least ten (10) neighboring 
householders in~the same locality of four hundred feet square and on 
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~ same street file a written request with said company for gas to 
be ~sed in heating their respective houses thereon, and agreeing to 
take ~as for five years from said company for said purpose of heating 
their s.id houses, then said company shall connect the said Properl}' of 
said subrcribers with its gas mains and supply gas to such subscribers." 
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This part of the ordinance above quoted provides for extensions of gas 
mains into new territory and the furnishing of such subscribers with gas pre
scribing the conditions and terms under which it becomes the duty of the com
pany to do the things therein enumerated. 

It is a well settled law in Ohio that "when a municipal corporation by 
ordinance, gives its consent that a natural gas company may enter the munici
pality, lay down its pipes therein and furnish gas to consumers upon terms and 
conditions imposed by the ordinance, which are accepted in writing by said 
company, such action by both parties constitutes a contract and tlze rights of the 
parties thereunder are to be determined b3• the contract itself. (The East Ohio 
Gas Company vs. the City of Akron, 81 0. S., 33.) 

Again, for the reason th.at such, contractual relations exist between all util
ities and municipalities heretofore granted franchises under the well settled rule 
of law above quoted leads me to the belief that the Legislature in passing the 
act creating your Commission intended that Section 53 should give jurisdiction 
to councils in such matters as "extensions" and not to your Commission. 

Therefore, after a careful examination and study of the law creating 
your Commission and for the reasons heretofore set forth, I am unable to find 
any section or language in the act which would lead to the conclusion or the 
slightest inference that the Legislature intended said Act to give your Com
mission jurisdiction to compel a utility under the circumstances existing in the 
case submitted to me upon its own initiative or complaint but that said power 
exists in the council of the municipalities of the State as provided in Section 
53 of said Act, and that it must first be exercised by the council, and your Com
mission can only obtain jurisdiction by reviewing the requirements and orders 
of council as provided in Sections 46 and 48 of said Act under authority of Sec
tion 53 thereof. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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562. 

TELEPHONE CO::.\IPANIES-POWER OF UTILITIES COMMISSION TO COM· 
PEL CONNECTIONS-BUTLER AND HAMILTON COUNTIE.'S. 

It is i11fe11ded by Sectio11 614-63 G. C., that the Utilities Co1zmission shall 
be empou;erec~ to compel t·hrough telephone communication between ai{ferent 
localities, or zones of operation of d,ifferent companies when: 

First. Two or more telephone companies have lines which alreaay form 
a continuous line ot communication. 

Secona. When the lines of said, companies could be made continuous by 
suitable connections or joint use of equipment. 

Third. ·when such companies could tmnster messages at a common point. 
All three conditions, however, unless public necessity requires otherwise, 

are subject to the qualifications that such commzwication cam1ot be enforced 
wliere it is already mad8i by one line alone or where such communication is, 
already otherwise provided tor. 

Since, therefore, the Cincinnati and Suburban Bell Telephone Company al· 
ready. connect Hmnilton and Butler, counties 'hy virtue of its own s1/'8tem it can
not be compelled to make connection with the Hamilton Home Telephone Com
pany which ru11s parallel thereto a11d is universally located in only one of said 
counties. 

July 24, 1912. 
Public Service Contmission of Ohio, Columbus, Ohio. 

GEXTLE:\rEx:-1 am transmitting you herewith opinion in regard to the law 
covering the issues between the Hamilton Home Telephone Company and the 
Cincinnati & Suburban Bell Telephone Company. With your permission I would 
suggest that you make such entry as that the Home Telephone Company say, 
if it wishes, submit the statute to the court for interpretation without any preju
dice as to the facts. The effect of my holdings as to the law would leave your 
Commission without jurisdiction to make the order, and I think the entry 
should be drawn accordingly. If you were to make an order disposing of the 
question of the application on its merits the Home Telephone Company might 
be unable to submit the matter to the court without .prejudice, because your 
decision might be based on full consideration of all the facts in the case with
out reference to the interpretation of the statute. The court, of course, would 
not interfere with your discretion. It would perhaps be well for you before 
making the entry to hear from counsel for the Home Telephone Company as 
to the form of such entry. 

Very truly yours, 
TIMOTHY S. HOGAN. 

Attorney General. 

July 24, 1912. 
The Public Service Commission of Ohio, Columbus, Ohio. 

GEXTLE:\IEX:-Your communication dated June 29th, 1912, received, in 
which you inquire following statement of facts: 

"In Butler County there are two telephone systems radiating 
from the city of Hamilton; one known as the Cincinnati and Suburban 
Bell Telephone Company, (which is a Beii interest and a part of the 
system having headquarters in Cincinnati); the other the Hamilton. 
Home Telephone Company, known as an independent interest. You 
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are probably aware of the fact that in the city of Cincinnati the "Bell" 
system is supreme; that municipality never having allowed the in
dependent interests to effect an entrance. The city of Hamilton is 
practically covered by both systems. This is true largely as to the 
county, but not entirely. Some sections of the county are reached by 
one system and some by the other. It is fair to say, however, that 
at the healing witnesses for the Bell company testified that they were 
willing to extend their lines to all parts of Butler county to accom
modate any l)rospective patron in the county, but was strenuously 
denied by complainants who put on witnesses to show that they had 
applied for Bell service and were unable to get it and in some cases 
the nearest Bell phone was two (2) mileS distance from their resi
dence." 

and request my legal opinion as to the meaning of this sentence: 

''Between different 'localities which cannot be reached by the lines 
of either company alone." 
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which appears in Section 66 of the Public Utilities Act-Section 614·63 of the 
General Code of Ohio, the Hamilton Telephone Company having filed its com
plaint aginst the Cincinnati and Suburban Bell Telephone and the American 
Telegraph and Telephone Companies, with your Commission whereby they seek 
to have your Commission make an order directing the defendant companies to 
establish on equitable terms a direct to~l service between the Hamilton: Home 
Telephone Company's subscribers in Hamilton, Ohio, and Butler county, and 
the defendants' subscribers in Cincinnati and its suburbs, so that a subscriber of 
the ·complainant company, over his own instrument in his own home, office or 
place of business, can call up any subscriber of the defendant companies in Cin
cinnati or its suburbs, or be called up by subscribers of the defendant com
panies in Cincinnati and suburbs, for the purpose of holding telephone con
versations. 

You seek my opinion upon the above question upon the facts stated herein 
and in view of the fact that the defendant companies contend that inasmuch 
as Cincinnati is reached from Hamilton by the lines of their companies, that 
the provisions of law intended by that sentence! is satisfied, and that the word 
"either" means either defendants' line or complainant's line, and inasmuch as 
the complainant's line does not reach Cincinnati that said Section 614-63 of the 
General Code is not complied with and that under said section it is entitled to 
the right of connection at Hamilton with the Bell line for the purposes above 
stated, viz: "In order that patrons of the Hamilton Home Telephone Company 
may reach Cincinnati from their own homes." 

The full text of the statute, upon the construction of which these cases 
turn, is as follows: 

"The Commission shall have the power upon complaint, in 
writing, by any person, or on its own initiative, by order, to require 
any two or more telephone companies whose lines or wires form a 
continuous line of communication, or could be made to do so by the 
construction and maintenance of suitable connections or the joint use 
of equipment, or the transfer of messages at common points, between 
different localities WHICH CANNOT BE CO::\U.fUNICATED WITH 
OR REACHED BY THE LINES OF EITHER COMPANY ALONE, 
where such service is not already established or provided for, unless 
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public necessity requires additional service, to establish and maintain 
through lines within the state between two or more such localities. 
The joint rate or charges for such service shall be just and reason
able, and the Commission shall have power to establish the same, and 
declare the portion thereof to which each company affected thereby 
shall be entitled and the manner in which the same shall be secured 
and paid. All necessary construction, maintenance and equipment in 
order to establish such service shall be constructed and maintained 
in such manner and under such rules, with such division of expense 
and labor as shall or may be required by the Commission." Section 
614063 G. C.; Sec. 66, Ac~ 102 0. L. 549. 

The nile for construction of any statute was laid down by our supreme 
cour,t, in the case of Slingluff vs. \Veaver, 66 0. S. 621, as follows: 

"The intent of the lawmakers is to be sought first of all in the 
language employed, and if the words be free from ambiguity and 
doubt, and express plainly, clearly and distinctly, the sense of the 
lawmaking body, there is no occasion to resort to other means of 
interpretation. The question is not what did the General Assembly 
intend to enact, but what is the meaning of that which it did enact. 
'I'hat body should be held to mean what it has plainly expressed, and 
hence no room is left for construction." 

The language of the statute above cited is very plain. It says that 
the Commission may act, either upon complaint filed or on its own initiative, 
where two or more telephone companies (1) have lines which already form a 
continuous line of communication, or (2) could be made continuous by the 
construction and maintenance of suitable connection, or the joint use of equip
ment, or (3) where such companies could transfer message at a common point, 
so as to require such companies to transmit calls on such lines already in a 
continuous line of connection, or to make the necessary connections and then 
transmit such calls, or transfer messages,. between different localities. But all 
of the foregoing is subject to this qualification, that such orders can only be 
made for connection between different localities which cannot be communicated 
with or reached by the lines of either company alone, and where such service 
is not already established or provided for. But in the latter case, even though 
some company or companies already have through services between such locali
ties, yet if public necessity requires additional service by the connecting up of 
more companies whose lines are or could be made continuous, the Commission 
could make the order. 

It, therefore, appears that, to enable the Commission to act, it must first 
be established that neither one of the companies has lines which communicate 
with or reach both of the localities. Secondly, it must be shown that the two 
companies have Jines which either form, or ·can be connected so as to form, 
a continuous line between the two localities; that is to say, when joined end 
to end, neither reaching the whole of the necessary distance. The whole con
text of the section shows that the Legislature did not intend this provision 
to apply when the lines paralleled. Thirdly. If there is already communication 
by direct single line or joined continuous lines of some company or companies, 
then there must be affirmative evidence that public necessity requires the link
ing up of two new companies, If such there be, whose lines are continuous when 
joined together, and neither of which reaches both localities by its own inde
pendent line. 
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The word "localities," as used in the act, may be construed by the Com· 
mission according to the circumstances of each case, so that no precice and 
unalterable physical limitations can be placed upon it. But from the context of 
the statute, it would appear that the Legislature intended it to mean a whole 
territory, or the zone of operation of any telephone company. In the cases under 
consideration, the complaint being in behalf of the Hamilton Home Telephone 
Company, it is apparent that the whole zone covered by the operations of that 
company is one "locality," as a whole, while the city of Cincinnati, as a whole, 
is the other, and not subsidiary parts of either. 

Therefore, from a full and careful consideration of the facts stated ln 
your communication, and a most thorough reading and consideration of the 
law and cases cited in the briefs furnished me by counsel for both complainant and 
the defendants, I am compelled to reach the legal conclusion that the Legislature 
has not authorized your commission to act where it appears that the defendant 
company already, without! the aid of any other company, connects both localities, 
in this case, viz.: its own exchanges in Hamilton and Butler counties. 

Under the rule of construction, above quoted, as laid down by our supreme 
court, and applying it to the section involved in the controversy submitted to 
me, under the plain language of said section I reach the above conclusion, be
lieving the law in its present form is not sufficiently broad to cover a case 
such as presented by the complainant and only the Legislature can make the 
necessary change to cover such cases. 

566. 

Very respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 

PUBLIC UTILITIES DEFINED IN ACT-PERSONS OR CORPORATION NOT 
SUCH MAY CONT,RACT REGARDLESS OF COMMISSION. 

Public utilities are defined by Sections 3 and 4 of the Utilities .Act. Finns, 
persons or corporations which do not come within said definition are not gov
erned by the act and may therefore sell or lease to or contract with one another 
or with public t~tilities withot~t regard to Section 63 of the act providing tor 
the consent of the commission· when public utilities so act with one another. 

CoLu:~rsus, Omo, July 31, 1912. 

The Public Service Commission of Ohio, Columbus, Ohio. 

GENTLEliiEN:-Your communication dated July 10, 1912, received in which 
you request my opinion upon the following question: 

"May a utility property be sold or leased to an individual, firm 
or corporation not an existing utility without the necessity of securing 
the consent of the commission under the provisions of Section sixty
three (63) of the utility act?" 

and in reply will say that Section 614-2 of the General Code, being Section 
three (3) of the utility act defiining the words and phases used in the act, in 
all of said sub-divisions of said section, defines person or persons, firm or firms, 
co-partnerships or voluntary associations, joint stock associations, company or 
corporation, wherever organized or incorporated as being public utilities "when 
engaged in the respective businesses" therein specified. 
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Section 614-2a of the General Code of Ohio being Section four ( 4) of the 
utility act defines the term "public utility" as used in said act as follows: 

"Shall mean and include every corporation, company, co-partner
ship, person or association, their leases, trustees or receivers, defined 
in the next preceding section, etc:' 

. It is plain from the proper interpretation of the above sections of the 
utility act that only those utilities as therein defined, when engaged in business 
(a public employment) are subject to the provisions of the wbole act. 

Section sixty-three (63) of the utility act, Section 614-60 of the General 
Code provides in part as follows: 

"With the consent and approval of the commission, but not 
otherwise: 

"(a) Any two .or more public utilities furnishing a like ser
vice or product and doing business in the same municipality or locality 
within this state, or any two or more public utilities whose lines 
intersect or parallel each other within this state, may enter into con
tracts with each other that will enable such public utilities to operate 
their lines or plants in connection with each other. 

"(b) Any public utility may purchase or lease the property, 
plant or business of any other public utilitiy. 

"(c) Any such public utility may sell or lease its property or busi
ness to any such other public utility. 

" (d) Any such public utility may purchase the stock of any other 
such public utility.:' 

As above stated any person, firm or corporation not engaged in the busi
ness as specified -in Section 614-2 of the General Code is not a public utility 
and therefore not subject to the provisions of said act. 

Under the facts stated in your communication there can be no question 
that such public utility may be sold or leased to any individual, firm or cor
poration not an existing utility without the consent of the commission as pro
vided in Section sixty-three ( 63) of the act. 

The intention of the said section was to give supervision to the commission 
over public utilities engaged in business and thereby protect the public from 
any injustice by two or more public utilities contracting, leasing, purchasing or 
owning stock of the other unless consent first had from the commission. 

I am, therefore, of the opinion that your commission has no jurisdiction 
over any "public utility as defined in the act not actually engaged in business 
as above indicated and that any public utility has the legal right to do any 
of the things enumerated in Section sixty-three (63) of the act with any indi
vidual, firm or corpoartion not an existing public utility as heretofore defined, 
without the consent of your commission first had as in said section provided. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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615. 

PUBLIC UTILITIE8-C0:\1PANY SUPPLYIXG GAS TO OTHER C0:\1PANY 
FOR DISTRIBUTION NOT SUBJECT TO PUBLIC UTILITIES ACT. 

A company organized, to drill gas wells on leased prepert11 ana to furnish 
gas as Tental to the company from whom the land. is zeasea ,and. to" sell any sur
plus to the East Olzio Gas Companies and other similar companies for dis
tribution, does not supply gas to the consttmer ana is therefore not a "public 
utilit11" within the meaning of the Public UPilities Act. 

CoLl:~IBUS, OHIO, August 21, 1912. 

The Public Service Commission of Ohio, Columbus, Ohio. 

GEXTLE~IEX: -I acknowledge receipt of your letter of August 12, 1912, which 
is as follows: 

"The commtsswn has been asked to indicate whether a company 
of the following description must apply to it for authority to issue its • 
stock and otherwise acknowledge its jurisdiction: 

"'We are about to organize a small companJ: to drill gas wells 
on leased property and to furnish gas, if obtainable, to the company 
from which the property is leased and to sell any surplus to the 
East Ohio Gas Company or other similar company for distribution. 
Our company will not distribute or sell to consumers. 'I'he gas fur
nished the owner of the property will be accepted as rental for its 
use and only the surplus will be sold as above indicated.' 

"The commission will be pleased to have your opinion as to 
whether a company organized for such purposes should be classified 
as a public utility subject to the provisions of the statutes regulating 
public utilities." 

In determining whether this proposed company is a "public utility" within 
the meaning of the law, we mwst examine the act on the subject as found in 
the statutes of Ohio relating to the Public Service Commission, Title III, 
Division II, Chapter 1, being Sections 487 to 614-84 inclusive, General Code. 

Section 614-2a General Code in defining a public utility says: 

"The term 'public utility' as used in this act, shall mean and 
include every corporation, company, co-partnership, person or asso
ciation, their lessees, trustees or receivers, defined, in the next pre
ceding section, etc." 

"The next preceding Section" 614-2, General Code, in defining what con· 
stitutes the various kinds of "public utilities,'' speaking on the subject of 
natural gas, says: 

"When engaged in the business of supplying natural gas for 
lighting, heating or power purposes to consumers within this state, 
is a natural gas company." 

Clearly the company, as described in your letter, does not fall within this 
definition. It expressly says the company "will not clistrib1tte or sell to con
sumers." 



664 PUBLIC SERVICE CO)f:MISSION 

The arrangement of paying its rental in gas, to the lessor, is not furnish
ing or supplying "consumers," within the meaning of the act. Neither can it 
be said that the selling of the remainder of its product in bulk to the gas 
company, is a sale or wurnishing to "consumers." 

Both of these transactions are based upon private contracts, upon which the 
parties have agreed; and in neither of them has the public any interest. Your 
board could not control or supervise the terms of these contracts any more than 
in the bargain and sale of other commodities between private individuals. . To 
constitute a natural gas company a "public utility," it must be engaged in 
selling or furnishing such gas to consumers generally, or doing such a business in 
that line as would compel it to furnish gas to such of the public as may law
fully demand service at its hands. 

Of course, if this company in the future should change its course of busi
ness, and engage in selling or supplying gas to consumers, it would become a 
public utili,ty, and as such, come within your jurisdiction. 

Under the facts as set forth in your letter the company is not a "public 
utility," and therefore your board has no authority over it. 

693. 

Yours very truly, 
TIMOTHY s. HOGAN, 

Attorney General. 

PUBLIC UTILIT'IES COMMISSION-CORPORATION ORGANIZED TO FUR
NISH CARS TO RAILiROAD COMPANIES FOR PURPOSE OF EXPERI
lVIENTING WITH RAILWAY EQUIPMENT IS SUBJECT TO THE COM
MISSION. 

Under Section 501 General Code, the tenn "railroad'' as employed in the 
chapter relating to public utilities, includes corporations or companies which 
"own, operate, manage or control any cars or· other equipments" ~tsed on 
a railroad, and under Sections 614-2a and 614-3, General Code, the public util
ities commission has power, jurisdiction and supervision over railroads operated 
tor a profit. 

A corporation, therefore, which is organized tor the purpose "of acquiring, 
leasing, owning and furnishing cars to be used) over railway lines not owned. 
leased or operated by it; and especially for the purpose of experimenting with 
and exhibiting railway equipments attached to such cars" is a railroaa com
pany operated for profits ana is, therefore, subject to the supervision and cont-rol 
of the pulJlic utilitiell commfssion. · 

CoLuMBus, OHIO, October 16, 1912. 

The Public Service Commission, Columbus, Ohio. 

GENTLEMEN :-I hereby acknowledge yours of August 15, 1912, which is as 
follows: 

"The commission has before it an inquiry as to whether the 
company described is subject to the provisions of the so-called Public 
Service Commission Act. I quote the following description of the 
purposes of the corporation: 

" 'This company is organized witn a capital of $1,000.00. It ex
pects to acquire about a dozen cars to which special railroad equip
ment is to, be attached ana which cars it then expects to furnish from 
time to time to railroads that may be willing to use the same for the Pllr-
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pose of testing the efficiwcy of the equipment. The cars may be so fur
nished either tor a monthly consideration or without any considera
tion, the real purpose being to exhibit and have subjected to practical 
use special equipment of various kinds attached. to such cars. 

"I 1mderstand that this would render the compmtY subject to 
the provifions of your commission. The cars which wiU be acquired. 
probably would represent a value of from $10,000.00 to $15,000.00, but 
it is not intended. to issue stock beyond, the amount authorized by the 
charter. to-wits $1,000.00.' 

"The commission will greatly appreciate your early advice as 
to whether, in your opinion, such car company is a railroad or utility 
within the meaning of the statute. Inasmuch as the company desires 
to issue its stock, and the method by which this is to be done depends 
wholly upon your opinion, the commission asks your prompt considera
tion and determination of the matter.'' 
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I have examined the articles of incorporation of the company above re
ferred to, as recorded in the office of the Secretary of State. The record shows 
the name of the corporation to be "The Cleveland Railway Equipment Company," 
organized August 7, 1912. The purpose for which it was formed, as shown by 
said record, is: "Acquiring, leasing, owning and furnishing cars to be used 
over railway lines not owned, leased or operated by it; and especially for the 
purpose of experimenting with and exhibiting railway equipments attached 
to such cars.'' 

The question is whether this company is a "railroad" or "utility," must 
be determined from the facts in the case, together with the statutes governing 
public utilities, and the law on that subject generally. 

Section 501, General Code, in defining the term railroad, reads in part as 
follows: 

"The term 'railroad' as used in this chapter shall include all 
corporations, companies, etc., * * * which owns, operates, manages or 
controls a railroad or part thereof as a common carrier in this state, 
or which owns, operates, manages or controzs·any cars or other equip
ments used thereon * * • .'' 

Section 502, General Code, provides that this chapter (formerly Railroad 
Commission. now Public Service Commission), shall apply to all railroad com· 
panies, equipmettf companies, etc. 

Section 614-2, General Code, defines and describes various public utilities, 
and in the last paragraph thereof again says that the term "railroad," when 
used in this act, includes "equipment companies." 

Section 614-2a says: 

'"I'he term 'public utility' as used in this act, shall mean and in
clude every corporation, company, co-partnership, etc., • • • defined 
in the next preceding section, except such public utilities as operate 
their utilities not for profit, etc.'' 

Section 614-3, gives your commission vower, jurisdiction and supervision, 
with authority to reguiate "railroads" and "public utilities." 

The description of the purposes of this corporation, as quoted in the be
ginning of this opinion, was written by an officer of the company; and it is 
admitted, practically, by said company, that the facts as detailed therein, 
"would render the company subject to the provisions of the commission.'' 
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The company says it will acquire about a dozen cars, worth from $10,000.00 
to $15,000.00; that it will equip them with special railroad, equipment, and 
furnish them for consideration in some instances, to railroads. The company, 
then, is one for profit, although its profits and its business may at the first be 
small. Yet, it is apparent that the ultimate object of this company is to introduce 
and sell or lease, these equipments to all railroads which may desire them, at 
a profit. It owns its own cars and equipments, and its business is, through their 
use, to sell or lease to railroads generally, these inventions. 

The company has properly designated itself as a "Railway Equipment 
Company," and it is wholly immaterial whether it does much or little business; 
whether it makes any profit at all; it is engaged in the equipment business, 
and is an equipment company, thus falling within the express language of the 
statutes concerning "railroads" and "utilities." It is immaterial whether ma11y 
or few railroads use these cars and appliances. Iii is the character ·of the busir 
11ess that gives the company its status in law. I am therefore, of the opinion 
that this company is a railroad or utility, within the meaning of the statue, 
and should be classed as a public utility. It is therefore, under your jurisdiction 
as such, and subject to all the provisions of law governing utilities in this 
state. 

721. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney Gweral. 

PUBLIC SERVICE COMMISSION-TELEPHONE COCVIPANIES-CERTIFICATE 
OF PUBLIC NECESSIT'Y AND CONVENIENCE FROM COMMISSION BE
FORE ONE COMPANY MAY ENTER TERRITORY OCCUPIED BY AN
OTHER--VESTED RIGHTS-CONSTITUTIONAL LAW. 

Section 54 of the Public Service Commission Act, (providing that 110 tele
phone cornpany shall exercise any perrnit, license or right, theretofore granted 
but not exercised, to operate a telephone systern in any rnunicipality't or locality 
where there is in operation a telephone cornpany giving acLequate service, unless 
such telephone company fi,1·st secure from the commission a certificate after 
pttblic hearing that the exercises of such license, permit or right is proper ana 
necessary for the public convenience) does not interfere with vested rights ancj 
is not unconstittttional. 

A cornpany which, prior to the passage of this act, therefore has not e:c
ercisea the· right granted by its charter to operate a telephone in a 'locality 
where another company is giving adequate service,' must be required, to obtain 
saia certi/icate from the commission. 

Whether or not the offering of a lower rate for service by the company 
desiring to enter the locality is sujJicie11t, to justify a certificate from the com
mission to the effect that the service is a public necessity or cmtvenience is a 
question of fact depencLing ttpon accompanying conditions ana circumstances. 

The Pttblic Service Commission of Ohio, Columbus, Ohio. 

GEXTLE~IEX :-I beg to acknowledge receipt of your communication of 
September 16, 1912, the important part of which is as follows: 

"I am handing you herewith briefs of complainant and defend
ant in the application of The Farmers Telephone Company, of Sidney, 
Ohio, to extend its lines under Section 54: 
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"The precise question that the commission desires an opinion 
from you upon, is whether or not Section 54 of the Utility Act applies 
when a telephone company was in existence and operating prior to 
July 1, 1911, and the extensions it proposes to make are within the 
territory prescribed in the articles of incorporation. It would per
haps be well to give you a brief resume of the history of the present 
case: The Sidney Telephone Company brought before the commission 
a complaint, alleging that the Farmers Telephone Company, of Sidney, 
Ohio, were invading territory occupied by the complainant ,and ask
ing an order from tbe commission requiring defendent to cease and 
desist from such extension. When the case came up for hearing The 
Farmers Telephone Company appeared by counsel to oppose the 
prayer of the complainant. The commission took the ground that the 
relief of the complainant was to be obtained by invoking the authority 
of a court; that if the defendent telephone company were actually 
invading the territory of the complainant company or threatening to 
do so in violation of Section 54; that is to say, without having ob
tained the necessary permit in eompliance with Section 54, that the 
proper procedure of the complainant company was to apply to a court 
of competent jurisdiction for a writ of injunction. The counsel of 
the defendent company being present, asked if the commission held 
that it were necessary for it, before proceeding, to secure from the 
commission a certificate of public necessity and convenience as con· 
templated by Section 54. The commission stated that such at that 
time was their opinion, this having been the holding of Judge Brown 
in the case of the Clinton Telephone Company against the New Bur
lington Telephone Company. 

"Then and there the defendant counsel stated to the commis
sion that they would do no more constructing until they had made 
application under Section 54 to the commission, and the commission 
had acted thereon.· Application was duly made by The Farmers Tele
phone Company and resisted by The Sidney Telephone Company. At 
the hearing both sides put on evidence. The questions of fact do not, 
I apprehend, concern you at the present time. 

"'I'he commission asked them both to discuss fully whether or 
not Section 54 actually applied. in view of the fact that The Farmers 
Telephone Company had been incorporated and in actual operation 
long before the Utility Act was thought of, and had in fact extended 
its lines in competition with 'l'he Sidney Telephone Company over a 
large part of Shelby County prior to July 1, 1911. We further asked 
the counsel to discuss in their briefs this question: 

"Assuming that a telephone utility is furnishing adequate service 
and at a rate that is justified by the investment and operating ex
penses, but that another utility offers to furnish services as good al!\l 
at lower rates, and is in position to do so. Would that be considered 
a public necessity and convenience sufficient to justify permission 
to the second company to operate in the territory? 

"Attached to the defendant's brief you will find a decision, 
(apparently recent) of Judge Broderick of the Logan Common Pleas 
Court in the case of the United Telephone Company vs. the Logan 
County Farmers Telephone Company, in which the exact question 
upon which you are asked to give an opinion is decided by him. It 
seems that the second defense of the Logan County Farmers Telephone 

667 
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Company was that inasmuch as it has been in operation prior to the 
enactment of the Utility Law, it were not necessary for it to secure 
a permit from the Public Service Commission. This defense was 
demurred to by complainant and demurer sustained. Judge Brown 
in the case of the Clinton Telephone Company against the New Burling
ton Telephone Company enunciates practically the same doctrine. Never
theless, the commission is not entirely satisfied that it has, under 
Section 54, jurisdiction as to telephone utilities actually incorporated 
and in operation prior to the enactment of the Utility Law." 

You then ask my opinion upon the above questions. Accompanying your 
request and the briefs of counsel, I have before me the application of the Farmers 
Telephone Company to exercise franchises within the corporatiol"l of Anna, 
Shelby County, also in that part of the city of Sidney, Shelby County, Ohio not 
now occupied by it; and also in the rural districts of said Shelby County, Ohio. 
In that application of the Farmers Telephone Company it says: 

"Your applicant at this time has not entered the vil!age of Anna 
with its telephone system, and no work in the construction thereof 
has been done, for the reason that the construction force has been 
employed elsewhere. 

"Your applicant further says that there is a vast rural territory 
contiguous to said village of Anna, Ohio and connected with said 
village for business purposes, that had no telephone communication 
with said village whatever. Your applicant desires to construct a 
central in said village of Anna with direct and free service with its 
central at Sidney, Ohio, and to construct a complete telephone system 
within the village of Anna, Ohio with lines running out upon the 
public roads, so as to reach th_e entire community tha.t is connected 
with said village in a business way." 

The application then sets forth the routes by which it expects to enter 
the village of Anna. The application also recites that its proposed extelisions 
are necessary for the accommodation of those who are unserved in the proper 
manner with telephone connections. It further recites that said company desires 
to continue its construction in accordance with its original plan as set forth in 
the charter. 

The complainant further alleges that it was incorporated on the 16th day 
of April, 1910 and that it has construed various lines of service in territory 
covered by its charter. 

The answer of the Sidney Telephone Company sets forth that for many 
years prior to the first day of July 1911, it was the owner of and operating 
a telephone plant and system in the city of Sidney and in the village of Anna, 
and in other localities, all in Shelby county, and was at all times, and has been 
and now is ready, able and willing, to furnish full and adequate service to all 
applicants in said city, in said village and said localities as required by law. 

It further says, "that the Farmers Telephone Company had not on the 
first day of July, A. D. 1911 actually exercised the right of permit to own or 
operate a plant for- the furnishing of telephone service in the city of Sidney nor 
in the village of Anna, nor in the other localities mentioned in the application 
herein." 

It further says, "that on the first day of July, A. D. 1911 it was not necessary 
for the public conveniences that such permit or right should be exercised, or that 
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said Farmers Telephone Company should own or operate a plant for the fur· 
nishing of telephone service in said citY, nor in said village, nor in the localities 
mentioned in said application; and it is not now, and never has been necessary 
for the public convenience, that an additional telephone plant should be con· 
structed in said city nor in said village, nor in any of the localities mentioned 
in said application." 

It further says, "that said applicant does not file said application on any 
ground of public necessity or convenience, nor does it aver in said application, 
that the public necessity or convenience requires the exercising by it of any 
permit or right to own or operate a telephone plant or system in said city, nor 
in said village nor in the localities mentioned in the petition." 

The Sidney Telephone Company says, "that if the applicant is permitted to 
construct, own and operate its telephone lines and exchanges, as prayed for in 
its application, the same will be an invasion of its territory and cause great and 
irreparable damage to its rights and property, and will be contrary to the 
statutes of Ohio, enacted for the protection of telephone companies in operation 
and furnishing adequate service on and after July first A. D. 1911." 

The various claims of these two companies, as to whether or not any 
ground of public necessity or convenience exists for the extension of the lines 
of the Farmers Telephone Company of Sidney, are questions of fact for you to 
determine, and it is not necessary to answer these questions. I will confine 
myself to the questions of law submitted by you, and will take them up in 
their order. 

First: Section 54 of the Public Service act provides as follows: 

"N'o telephone company shall exercisec any permit, right, license 
or franchise that may have been heretofore granted but not actually 
exercised or that may hereafter be granted to own or operate a plant 
for the furnishing of any telephone service, thereunder in any munici· 
pality or locality, where there is in operation a telephone company 
furnishing adequate service unless such telephone company first se· 
cures from the commission a certificate after public hearing of all 
parties interested that the exercising of such license, permit, right 
or franchise is proper and necessary for the public convenience." 

I am of the opinion that Section 54 above quoted applies to all telephone 
companies whether incorporated before July 1st, 1911 or since, providing said 
telephone companies had not exercised any permit, right, license or franchise 
within the territory in dispute. In other words, a company organized prior to 
said date, which had taken up and occupied· a portion of the territory covered 
by its charter, but had not exercised jurisdiction or control over the particular 
territory in dispute, comes within the provisions of Section 54, and is under 
the control of the Public Service Commission as to any further extensions or 
occupancy of disputed territory, The mere fact that the charter granted to the 
Farmers Telephone Company of Sidney may have covered the territory now in 
dispute, is not effective to give it the right to proceed with the installation of 
telephones in such parts of such territory as were not actually developed or oc· 
cupied by it prior to July 1st, 1911. All of such unoccupied territory, on the part of the 
complaining company, is subject, so far as the permitting of a competing company 
to come into the same, to the rules of the commission, under Section 54; for the 
statute itself, (Section 54), says that no company shall exercise any permit, 
right, etc., that may have been heretofore granted but not actually exercised. 
The blanket charter, with a right to exercise franchise, license, etc., if not 
actually put into execution, will not protect the complaining company. 
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The important question raised by the complainant herein is, that Section 
54, above quoted, is unconsitutional, in that it interferes with vested rights, 
and that said section undertakes to grant legislative powers to the commiS'Sion. 
This is the important question in this case. The authorities upon this question 
are very few. The supreme court of Ohio has not, to my knowledge, passed 
upon it, neither has the supreme court of any other state directly disposed of 
this question; but I find two decisions of the courts of common pleas of this 
state, which seem to have disposed of the matter. The first is a decision by 
Judge Brown, unreported. The case is that of the Clinton Telephone Co. vs. 
The New Burlington Telephone Co., a type-written copy of which I have before 
me, as filed in your office. 

This was a suit in the common pleas court by the first named company, 
against the 1latter. The plaintiff in that case recites that, 

"It is a corporation under the laws of Ohio for the purpose of 
owning and operating a telephone plant in Clinton county, its prin
cipal office being at Wilmington; that it was chartered in 1899 and 
has a complete telephone system in said county; that the defendant 
is a similar corporation and has a small plant in and near the unin
corporated settlement of New Burlington. The plaintiff states that it 
has never extended its lines nor attempted to operate its system ex
cept in the immediate vicinity of New Burlington, but that the plaintiff 
has fully covered the territory over which the defendant seeks to 
extend its lines and is able, willing and ready to give adequate service 
to all persons in said localities. It states the passage by the Legisla
ture of the Public Utilities Act of May 31, 1911, creating a Public 
Service Commission and numbered Section 54 of Vol. 102 0. L. p. 564. 

"It claims that the true intent of this law was to prevent a mul
tiplicity of telephone systems, and to confine this service to one well 
regulated company, and that the defendant without applying -to or ob
taining permission from the Public Service Commission, is extending 
its lines and causing infringement into plaintiff's territory as alleged; 
that this will demonstrate the value of plaintiff's property causing 
irreparable injury for which it has no remedy at law. 

"The defendant in its answer admits the general averments as 
to both parties being telephone systems, and that it has extended its 
lines from time to time since 1900 and at the time of the granting of 
the temporary restraining order herein was extending one of its lines 
to Kingman and a cross line from Oakland towards Harveysburg to 
be operated under its plant at New Burlington; that it has demands 
from numerous persons in that territory for its service. It admits the 
enactment of the Public Utilities Act and the enactment of Section 
54, but further says that its rights under its charter and its plant 
were established in 1909 before said act became regulative and that 
its proposed extensions over the New Burlington plant are not within 
the purview of that statute and if said Section 54 be so construed 
it is contrary to the Constitution of Ohio and void." 

The above is all quoted from the opinion of Judge Brown. Judge Brown 
further says: 

"We are plowing new ground in Ohio in respect to public utili
ties. There are no decisions upon the subject in any state. Wiscon-
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sin is the leading authority upon these questions and its statute has 
been referred to and submitted by counsel. By carefully considering 
the purposes of these acts, we readily see that the intention of the 
Legislature was to avoid multiplicity of telephones as well as to give 
good service at reasonable rates to the people of the state. There 
is surely nothing in the enactment and particularly Sectiat 54 which 
is unconstitutional as against the inherent rights of the defendant. 
nor was this in fact strongly insisted upon by defendant's counsel. 
The principal contention of defendant's counsel was that the plant 
having been established in New Burlington prior to its enactment, 
has full authority of law to extend its lines within the territory 
granted by its charter, without interference by the Public Service 
Commission, created by the act. 

"'!'here is no doubt in my mind that where two companies had 
prior to this enactment extended its lines throughout the same terri
tory, but this could and would not be effective in compelling either 
company to abandon such territory. 

"It is admitted by defendant's counsel that if a new plant would 
construct for instance in Wilmington, it would be in violation of 
Section 54, but that the plant having been heretofore established and 
in continuous operation over 1\ew Burlington, Section 54 does not 
apply. 

"* * * The whole intention of the act and the proper in
terpretation of Section 54, seems without doubt in my mind, to in
dicate that the Public Service Commission has full authority under the 
statute in regulating any company which has not actually exercised its 
permits, rights, licenses or franchises, by actual extension into the 
territory authorized by its charter. I am of the opinion that the 
answer does not state a good defense in this respect and that the 
averments of the petition cover the facts which would require an in
vestigation and authority of the Public Service Commission, and that 
before the defendant could exercise its franchise in territory already 
occupied by another telephone company, that it should comply with 
Section 54, by securing from the Public se·rvice Commission a cer
tificate that the exercise of its license, right, permit or franchise is 
proper and necessary for the public convenience before it extends its 
lines. This can readily be done and after a full hearing, if any in
justice is being done, the Public Service Commission under this act 
can readily remedy the same. It is therefore my duty under this view 
of the law, which is very clear to me, to sustain the demurrer to the 
answer which is accordingly done." 
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Judge Broderick of the common' pleas court of Logan county, in the case 
of The United Telephone Co. v. The Logan County Farmers' Telephone Co., de
cides the same proposition. This case is not reported in any law book but I 
have before me a complete typewritten copy of his decision as filed with your 
Commission. Judge Broderick goes fully into the proposition. This was also 
a decision on a demurrer filed to the second defense of the Logan County 
Farmers' Telephone Company which sets up substantially the same propositions 
as are pled in the answer to which Judge Brown in the above case sustained 
a demurrer. 

In this latter case the defendant was incorporated prior to the enactment 
of the Public Utilities Act, including Section 54, supra. In this latter case the 
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defendant company was seeking to extend its lines into territory covered by 
its charter, in which they had exercised no rights nor had done any construc
tion, or established any line of telephones, said company claiming it had power 
to do so inasmuch as it was incorporated prior to the passage of this act, and 
had to a certain extent exercised jurisdiction over part of the territory. Judge 
Broderick decides as Judge Brown did, that as to unoccupied territory on the 
part of the defendant which territory was actually occupied by the plaintiff, 
there was no right on the part of the defendant company to make new ex
tensions after the passage of the act, without obtaining permission from the 
Commission. 

These ,two decisions being squarely in line with the questions submitted 
by you, ought to be respected unless authorities can be cited to the contrary. 
I find no decisions to the contrary. It is stated that Section 54 interferes with 
vested rigi;Jts; but it must be remembered that public utilities, such as tele
phone companies, are creatures of the statute; their powers are all enumerated 
in the statutes and prior to the enactment of the Public Utilities Act, they were 
governed by the law as it then existed, but having in view the progress of 
other states in the control of public utilities, the statute of 1911 was enacted, 
including Section 54 above cited. This was for the purpose of "giving the Com
mission power to have exclusive control of public utilities and prevent duplicate 
companies from invading territory already occupied, unless a public necessity 
existed for the same, which question is exclusively under the control and super
vision of your Commission. 

Your other question is whether when a telephone utility is furnishing 
adequate service, and at a rate that is justified by the investment and operating 
expenses, and another company offers to furnish service as good and at lower 
rates, would be considered a public necessity and convenience sufficient to justify 
permission to the second company to operate in the territory. 

The question of the right to enter an already occupied territory because 
of an offer to furnish service at a lower rate is one of fact and must be con
sidered and finally determined as to whether it is a public necessity, and 
whether adequate service is being rendered by the company already having 
jurisdiction oYer the territory. The matter of furnishing service at lower rates 
does not per se mean a public necessity, and this matter is a question of fact 
to be determined by you. Your Commission is not authorized to permit a com
peting company to occupy territory already occupied simply because it will do 
so at lower rates of service. If the occupying company is furnishing satis
factory service, and at satisfactory rates as found by the Commission, it may 
not he interfered with by a competing company simply because it offers to 
furnish the same service at lower rates. 

Both Judges Brown and Broderick have held that Section 54 above quoted, 
is not unconstitutional under such circumstances as set forth in the decisions 
tendered by them. 

I am of the opinion that the granting of a charter or franchise by the 
state to an incorporated company protects the company as to all acts performed 
under the charter, but as to all acts not performed the right still exists in the 
state to enact new laws regulating such companies. As an illustration, as to 
the lines constructed and plants or systems established by the competing com
pany under existing laws at the time of the granting of the charter, the com
pany is fully protected by its charter; but as to all unexecuted matters by the 
company at the time of the passage of the act changing or amending the laws, 
a new enactment covering the same companies must be governed by such later 
legislation. 

The Supreme Court of the United States in the case of Pearsall v. Great 
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Xorthern R. R. Co. 161 C. S. 680 ( 40 L Ed. 838) in the first and second syllabi 
holds: 

"1. A grant of power to a corporation is to be strictly construed 
against it, and nothing will be presumed to pass by the grant unless 
it be expressed in clear and unumbiguous language. 

"2. Statutes which operate only to regulate the manner in which 
the franchises of a corporation are to be exercised, and which do not 
interfere substantially with the enjoyment of the main object of the 
grant made by its charter, do not impair the contract contained 
therein." 

Mr. Justice Brown in the same case in concluding his opinion says: 

"In conclusion we hold that where by a railway charter a gen
eral power is given to consolidate with, purchase, lease, or acquire 
the stock of other roads, which has remained unexecuted, it is within 
the competency of the Legislature to declare, by subsequent acts, that 
this power shall not extend to the purchase, lease, or consolidation 
with parallel or competing lines." 

I am, therefore, of the opinion that in this case, as affecting the rights of 
the Farmers' Telephone Company the Public Utilities Act is not retroactive in 
its effect, and that it does not impair the obligation of contracts and is, there
fore, consitutional. 

After holding as I do that the act is constitutional, including Section 54, 
there remains but one question for you to determine in the case submitted to 
you, and that is, whether the proposed extensions of the Farmers' Telephone 
Company lines are proper and necessary for the public convenience on account 
of inadequate service; and whether a public necessity for such extension ex
ists. If none such does exist, then there is no right for the Farmers' Telephone 
Company to extend its lines into territory not previously occupied or taken pos
session of by it, prior to the enactment of the Public Utilities law, without the 
consent of the Commission, and the said company must proceed under Section 
54 for its proposed authority to extend. 

I am not undertaking to pass upon any of the questions of necessity or 
public requirement, or inadequate service; those are questions of fact for you 
to determine, when proper application is made, and are not questions of law 
at this time. 

22-A. G. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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761. 

PUBLIC UTILITIES-PURCHASE OF STOCK BY FOREIGN CORPORATIOXS 
IX PCBLIC CTILITIES SO .\S TO G_\IX COXTROL OF LATTER XOT 
A TRANSFER OF FRANCHISE, PER:\HT, LICENSE OR RIGH'I' TO 
OWN, :.\IANAGE OR CONTROL. 

'l'lle purchase of stock of Ohio Pnblic Ut·ility 001-poratio1ts, from the stock
holders thereof, by a foreign corporation to stteh extent as to enable\ the latter 
to gaiu colltrol o·uer the former, does 110! co111e within Section 76 of the Public 
Utilit1es Act, 1Jrovicling that no franchise, permit, license or right to own, 
operate or contl-ol any public utility therein enumerated shall be grantecl or 
transferred to any corporation not cluly incm-po?·ated under the laws of Ohio. 

December 20, 1912. 

The Public Service Commission of Ohio, Gol1~mbtts, Ohio. 

GE:'\TLDtEX:-I am replying to yours of September 20, 1912, which is as 
follows: 

"I attach herewith a copy of letter received yesterday from 
.John R. Frew, attorney-at-law, Coshocton, Ohio, and would ask if the 
statement of fact made by him with reference to the corporate rela
tions of The Coshocton Light and Heating Company constitute a vio
lation of Section 76 of the Utility Law?" 

The copy of Mr. Frew's letter, containing the statement of facts upon which 
you ask an opinion, so far as it is important herein, is as follows: 

"In compliance with the request of your chairman to put in writ
ing information leading to my belief that The United Service Com
pany of Scranton, Pa., is violating Section 76; of the Utility Act, I take 
pleasure in submitting the following account of what I !mow in re
gard to the operation of The United Service Company in Ohio and 
other states. 

' "The United Service Company is not incorporated under the laws 
of the State of Ohio. It seems to have been formed by eastern capital 
for the purpose of obtaining control of, and operating a large number 
of public utilities in this and other states. Its method of obtaining 
control seems to be to purchase directly a sufficient amount of the 
stock of the coveted utility to obain control of it, or to purchase such 
stock indirectly and become the trustee thereof, thus operating and 
managing the utility for the benefit of some more or less fictitious 
third person. The utilities controlled by The United Service Company 
are operated as independent concerns by a system similar to that 
employed by The Bell Telephone Company. A representative of the 
CO!l1J)any is installed as the local manager of each utility controlled 
by it and district managers oversee the work of the local managers. 

"The property of 'I'he Coshocton Light and Heating Company 
has passed under the management and control of The United Service 
Company within the last year in the manner mentioned above. The 
property of a utility engaged in a similar business at New Phila
delphia, Ohio, has fared likewise, and according to the statements of 
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employees of The United States Service Company many other electric 
plants in our state have recently been bought up by it, and are now 
being controlled and managed by it." 
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In the first place, the letter is indefinite in its statements concerning the 
manner in which the foreign company acquired stock in, or control of the Co
shocton co;>mpany. No positive statement is anywhere made touching this vital 
question. The alleged acts complained of are stated as possibly occurring in one 
of two ways-the writer saying: 

"Its method of obtaining control seems to be to purchase directly 
a sufficient amount of the stock of the coveted utility to obtain control 
of it, or to 1Htrchase snch stoclc indirectly and become the trnstees 
thereof, thus operating and managing the utility for the benefit of 
some more or less fictitious thirc~ person." 

These allegations are too indel"initc and form no certain basis upon which 
to act. The writer further says, that the foreign corporation operates similarly 
to The Bell Telephone Company, and installs local managers of utilities con
trolled by it, and that the Coshocton company passed under the control of the 
foreign company "in the manner mentionec~ above." This does not make the 
matter any more definite, and leaves the whole situation in the dark. 

The last paragraph quoted from the letter, as to statements of employes 
of the foreign corporation, is likewise too uncertain in its allegations. 

Section 76, referred to, reads as follows: 

"No franchise, permit, license or right to own, operate, manage, . 
or control any public utility, herein defined as an electric light com
pany, gas company, water works company or heating and cooling com
pany, shall be hereafter granted or transferred to any corporation not 
duly incorporated under the Jaws of Ohio." 

This section is not very difficult to construe when carefully read. There 
is nothing in this section which directly or indirectly prevents any one who 
owns or holds stock in the Jdnds of utilities named therein, from selling, trans
ferring or maliing over to any other person or corporation the whole or any 
part of the stock so owned and held by him. So far as this section is concerned, 
as it now reads. any stockholder in the Coshocton company had, and now has, 
the right 'to sell and transfer his stock to any person, firm or corporation, either 
domestic or foreign; and if by means of such purchase of stock, a foreign cor
poration acquired control of the Coshocton Company, there is no violation of 
this section, or any Ohio law. 

The right of a stockholder to sell his stock to any one he may choose is 
a constitutional and legal right, the same as applies to other property. Cor· 
porations, however. may provide by-Jaws requiring a stocl{holder to first offer 
it to the corporation, or to the managing board; but the right to sell the stock 
at the best price he can obtain is inalienable to any owner thereof. 

The most that can be said of the letter quoted is, that it possibly shows 
that the foreign corporation became directly or indirectly the owner of a con· 
trolling interest of the Coshocton company's stoclc But it nowhere appears 
that the foreign company has acquired by transfer or otherwise the "franchise, 
11ennit. license or right to own, operate, manage or control" of the Coshocton 
company as a corporation. These words, and this whole section, refer to the 
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corporation itself-the statutory creature under Ohio laws-not to stock therein 
held or owned by anyone. 

The section cited seeks to prevent the granting to a foreign corporation 
of the franchise, permit, license, etc., giving corporate powers to the class of 
utilities therein mentioned; and to also prevent the transfer of these corporate 
powers and privileges in such utilities to foreign corporation by the domestic cor
porations to which they were originally granted. The Coshocton company is ·to all 
effects and purposes still an Ohio corporation, with all its powers, franchises, 
etc., intact; but the majority of the stock may be owned by outside parties an~ 
controlled by the foreign corporation. 

Under this state of facts there is no violation of Section 76, and there 
can be no relief until the Legislature enlarges the provisions of this section 
to cover such cases as contemplated in the communication. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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(To the Superintendent of Banks) 
44. 

SAVIXGS B.-\XK-POWERS OF, TO LOAX 
LEASEHOLD ESTATE HAVIXG XO 
THEREIX-"REAL ESTATE" DEFIXED. 

OX A ~IORTG.\GE OF A 
CLACSE OF REXE\VAL 

C:uder paragraph F. of Section 9758, Geueral Code, as a sa·uiugs ba1zk 
canuot legally i1zvest its fuuds in a mortgage on leasehold estate for all.)' 
term of :years, which does 110t coutain a clause for the rruewal thereof 
forever, and class such as a mortgage oa real estate. 

A mortgage on a leasehold estate can be taken by a savings bank. 
whe11 properly assigned, as collateral security for a loan, under Par. C. of 
Section 9765; or if such mortgage on a leasehold estate secures bonds 
issued by a corporation, a savings batik may invest its capital, surplus 
and deposits in and buy aud sell such bonds wzder paragraph "B" of 
Section 9765, General Code. 

CoLUMBt:S, OHIO, January 19, 1912. 

Hon. F. E. Baxter, Superintendent of Banks, Columbus, Ohio. 

DEAR SIR :-In your letter of September 6, 1911, you request my opinion upon 
the following questions: 

"1. Can a savings bank legally invest its funds in a mortgage on a 
leasehold estate which terminates it 25, SO or 99 years, without any clause 
providing for a renewal thereof? 

"2. If your answer to the first question is yes, then I desire to know 
how such an investment shall be classified by the bank; that is, is it a 
real estate loan, a commercial loan, or a loan on cullateral? 

"3. l f your answer to the second question is, as a real estate loan, 
then I desire to know how the lessors first lien for rent should he 
regarded?" 

Section 9765 of the General Code specifies the manner in which the funds of 
a savings bank shall be im·ested, and is as follows: 

"A savings bank may invest the residue of its f~mds in, or loan 
on, discount, buy, sell or assign promissory notes, drafts, .bills of ex
change and other evidences of debt and also invest its capital, surplus 
and deposits in, and buy and sell the following: 

"a. The securities mentioned in Section ninety-seven hundred and 
fifty-eight, subject to the limitations and restrictions therein contained, 
except that savings banks may loan· not more than se\·enty-five per cent. 
of the amount of the paid-in capital, surplus and deposits on notes secured 
by mortgage on real estate. But all loans made upon personal security 
shall be upon notes with two or more signers or one or more indorsers, 
payable and to be paid at a time not exceeding six months from the date 
thereof. In the aggregate, not exceeding thirty-five per cent. of the 
capital, surplus and deposits of a savings bank shall be so invested. 

"b. Stocks, which have paid dividends for five consecutive years 
next prior to the investment, bonds and promissory notes of corpora-
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tions, when this is authorized by an affirmative vote of a majority of the 
board of directors or by the executive committee of such savings bank. 
Xo purchase or investment shall be made in the stock of any other cor
poration organized or doing business under the provisions of this chapter. 
The superintendent of banks may order any such securities which he 
deems undesirable to be sold within six months. 

c. Promissory notes of individuals, firms or corporations, when 
secured b\· a sufficient pledge of collateral approved by the directors, 
subject to- the provisions of Sections ninety-seven hundred and fifty-four 
and ninety-seven hundred and fifty-five." 

Under paragraph "a" of said section it will be noted that the first class of 
securities in which said funds may be invested are those mentioned in Section 
9i58. This section as amended and now found in 102 0. L., 173, is as follows: 

"Subject to the provisions of the preceding section commercial 
banks may invest their capital, surplus and deposits in, or loan them upon: 

"a. Personal or collateral securities. 
"b. Bonds or other interest-bearing obligations of the United States, 

or those for which the faith of the United States is pledged to provide 
payment of the interest and principal, including bonds of the District of 
Columbia; also in bonds or other interest-bearing obligations of any 
foreign government. 

··c. Bonds of interest-bearing obligations of this or any other state 
of the United States. 

"d. The legally issued bonds or interest-bearing• obligations of any 
city, village, county, township, school district or other district, or political 
subdivision of this or any other state or territory of the United States 
and o·f Canada. 

"e. l\Iortgage bonds or collateral trust bonds of any regularly in
corporated company, which has paid, for at least four years, dividends 
at the rate of at least four per cent. on their capital stock. Such 
loan shall not exceed eighty per cent. of the market or actual value of 
such bonds, the pu..rchase of which first has been authorized by the 
directors. All such securities having 'a fixed maturity shall be charged 
and entered upon the books of the bank at their cost to the- bank, or at 
par, when a premium is paid, and the superintendent of banks shall have 
the power to require any security to be charged down to such sum as 
in his judgment represents its value. The superintendent of banks may 
order that any such securities which he deems undesirable be sold within 
six months. 

"f. l'\ otes secured by mortgage on real estate, where the amount 
loaned thereon inclusive of prior incumbrances does not exceed forty 
per cent. of the value of the real estate if unimproved, and if im
proved sixty per cent. of its value, including improvements, which shall 
be kept adequately insured. Not more than fifty per cent. of the amount 
of the paid in capital, surplus and deposits of such bank at any time 
shall be invested in such real estate securities." 

The first question to be determined is whether a savings bank can loan its 
funds in notes secured by mortgage on a leasehold estate, and, therefore, whether 
a leasehold estate, say for twenty-five, fifty or ninety years, without a clause pro
viding for the renewal thereof, can be classed as real estate, and a proper investment 



A.:-\.:-\t:.lL REPORT OF TilE .\TTOR.:-\EY GEXER.\L. 679 

for sa\·ings banks under paragraph "f" of Section 9758. :\Iy opinion 1s that 
such a leasehold estate cannot be classed as real estate . 

.. Real property or real estate has been defined as the interest which 
a man has in lands, tenements, or hereditaments, and also as such things 
as are permanent, fixed and immovable, and which cannot be carried out 
of their places, as lands and tenements'~ * * .. \san estate or interest, real 
property or real estate empowers at least an estate of frcelzold, which 
is an estate of inheritance or for life, but it includes all freehold estates, 
whether corporeal or incorporeal, and whether in possession. reversion or 
remainder. It therefore includes hereditaments, whether corporeal or in
corporeal, such as casements '' * ''. Properly speaking, real estate does not 
include any estate less than a freelzold, such as leaseholds and estates 
for years, ordinarily termed 'chattels real' and classed as personal 
property. 

''Personal property includes chattels real as well as chattels personal. 
Chattels. real are such as concern or savor of realty and include all 
estates and interests in real property less than estates of freehold, a free
hold being an estate of inheritance or for life. And so •:• '~ ·~ all lessor 
estate or interests, such as leaseholds and estates for years arc personal 
property." 

32 Cyc. Sec. 662 et sep. 
"At common law, a leasehold interest in lands, no matter for what 

term of years, was a chattel, and in the absence of statute to the contrary 
may be levied upon and sold as personal property." 

17 Cyc., Sec. 153. 
''Leases between individuals for ninety-nine years may be sold 111 

execution as chattels." 
Leases of Bisbee vs. Hall, 3 0. 449. 
l'n this case it was decided that a leasehold for ninety-nine years, renewable 

fore\·er, was personal property and subject to levy and sale on execution. 
Tn the case of :\[unlock et al. vs. Ratliff et al. 7 0. 119, it was decided that, 

"A lease of lands for ninety-nine years, renewable forever. is a 
chattel that, upon the owner; decease, passes to his executor or adminis
trator as any other chattel interest." 

But afterwards, in the case of Loring vs. :\Ielondy et al. 11 0. 355. it was 
decided by the court that permanent leasehold is not a chattel, but is realty and 
subject to all the laws and rules which attach to land. The court says on page 358: 

"By the act of June 20, 1821, Chase's L. 1185, it is declared that 
permanent leases, in cases of judgments and executions levied thereon, 
shall he considered as real estate. and shall be governed, in their sale, 
by the laws applicable to the sale of real estate then in existence, or such 
as may be enacted. By the act of -:\Iarch 5, 1839, Swan's Stat. 289, 
permanent leasehold estates, for the purposes of descent and distribution, 
and for sale on execution, are subject to the same laws that apply to 
estates in fee. 

"Since the passage of this last act, we may feel ourselves admon
ished by the uniform policy of our legislature by calling things by their 
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real names, to harmonize our whole system of land jurisprudence. To 
withdraw permanent leasehold estates from their anomalous position, 
between chattel and realty, and by calling them what in truth they are, 
lands, we believe them from all doubt as to the principles and laws which 
shall control them, and assign to them a certain and fixed place in the 
law. A permanent leasehold estate is not a chattel, but is, in truth, 
land, carrying the ~ee. Such is the nature of the estate, and so it has 
been considered and treated in the legislation of our state. Vl[e therefore 
declare that permanent leasehold estates are lands subject to all the rules 
and laws which attach to land for all purposes, and that judgment liens 
attach to them as lands." 

In the case of Bank vs Rosa, et al, 13 0. 335, it was held that, 

"For all purposes connected with the laws regulating judgments, 
executions, sales, and descents, permanent leasehold estates are to be 
regarded as if they were freeholds and not chattels." 

It is settled by these cases that permanent leasehold estates, that is, lease
holds which contain a clause providing for the renewal thereof forever, are to 
be treated as real estate. But your first question states that in the leaseholds to 
which you refer there is no such clause and, therefore, they must come under 
the rule which classes all leaseholds, excepting permanent lea~eholds, as chattel 
property or chattels real. In the case of Acklin vs. Waltermier, 19 0. C. C. R. 
372, this subject is fully treated, and as the case is somewhat lengthy, I shall only 
quote the following paragraph: After determining another question the court says: 

"That does not determine the question whether this leasehold 
interest in this property is to be treated as land or as chattels with 
respect to judgments and levies. 'We regard this interest of the second 
party in this oil lease as being in the nature of a leasehold for years. 
It is for a term of five years, with an uncertain period to follow if oil 
and gas is found in paying quantities; but that uncertain period may 
be made certain by the effects of the venture. It is nevertheless but 
a term of years and does not rise to the dignity of a freehold estate and 
is but a chattel interest; and if it were not for the express provtstons 
of Section 4104, Revised Statutes, on the subject, we could suppose it 
would be subject to leasehold mortgage." 

The court then goes on to quote from Kent's Commentaries and from other 
authorities, and sustains the view that leaseholds, except permanent leaseholds, are 
to be classed as chattel property. 

1\Iy opinion, therefore, is that a savings bank cannot legally invest its funds i11 
a mortgage on a leasehold estate, for any term of years, which does not contain 
a clause providing for the renewal thereof forever, under paragraph "f" of 
Section 9758 of the General Code of Ohio. 

This also disposes of your third question, as such a lien, if made. cannot 
be regarded as a real estate loan, and the lien of the lessor for rent would be 
superior to it. 

In answering your second q\lestion, I desire to state that, in answering your 
first question, my opinion is not to be construed as holding that a savings bank 
can not legally invest its funds it• a mortgage or a leasehold estate, in any event, 
but the holcling is, that such an investment can not be directly made in such a 
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mortgage, and classed as a mortgage on real estate. A mortgage upon a leasehold 
estate could be taken by a savings bank, when properly assigned, as collateral 
security for a loan, under paragraph "c" of Section 9765; or, if the mortgage upon 
such leasehold secures bonds issued by the corporation, then, a savings bank may 
invest its capital, surplus and deposits in, and buy and sell, such bonds, under 
paragraph ''b" of Section 9765. 

Yery truly yours, 
TnroTHY S. HoG.\X. 

Ailorney Gmeral. 

92. 

ST.\TE BAXKS-OFFICERS AXD DIRECTORS :.rAY BE PROXIES 

As there is 11othing in the statutes to prohibit an officer or director of a11 Ohia 
state bank or corporation from becomi1tg a proxy, there is uothing illegal in the 
same. 

CoLUMBUS, 0Hro, February 1, 1912. 

Hon. F. E. Baxter, Superi11feudent of Banks, Columbus, Ohio. 

DEAR SIR :-I am in receipt of your letter of January 19, 1912, which is as 
follows. 

"Please render me an opinion as to whether an officer or director 
of a state bank of Ohio can vote the proxies of other stockholders. The 
law seems to be clear to us that proxies are permissible but the question 
has been raised by one of our banks as to whether or not officers and 
directors are not excluded from the privilege of voting such proxies." 

The banking act as found in Sections 9702, et seq. of the General Code, has 
no reference to voting by proxies, except in Section 9711, which provides for 
notice to stockholders of the meeting for choosing directors, the last sentence of 
this section is as follows: 

"* * But if all subscribers are present 111 person or by pro.xy, such 
notice may be wah·ed in writing." 

Section 9712 is as follows: 

"At the time and place appointed, directors shall be chosen in the 
manner provided for other corporations." 

Section 9714 is as follows: 

"In all other respects, such corporation shall be created, organized. 
governed and conducted in the manner provided by law for other corpor
ations in so far as not inconsistent with the provisions of this chapter." 

Section 8636 of the General Code, being one of the general provisions relative 
to corporations, is as follows: 

"At the time and place appointed, directors shall be chosen by ballot, 
by the stockholders who attend, either in person or by lawful proxies. 
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At such and all other elections of directors, each stockho:der shall ha,·e 
the right to Yote in person or by proxy the number of shares owned by 
him for as many persons as there are directors to be elected, or to cumu
late his shares and giYe one candidate as many Yotes as the number of 
directors multiplied by the number of his shares of stock equals, or to 
distribute them on the same principle among as many candidates as he 
thinks fit. Such directors shall not be elected in any other manner. A 
majority of the number of shares shall be necessary for a choice, but no 
person shall Yote on a share on which an installment is clue and unpaid." 

It will be seen from the aboye that voting by proxy is clearly authorized 
by the laws of Ohio. A careful examination of the General Code, also fails to 
disclose any prohibition to a stockholder giYing his proxy to an officer or director 
of a bank, or to any officer or director of the corporation, or any prohibition against 
an officer or director yoting proxies; therefore. in the absence of any such prohibi
tion, and in consideration of the fact that the United States Banking Law contains 
an express proYision that officers or directors of a bank shall not yote proxies of 
stockholders, it is my opinion that an officer or director of a state bank of Ohio 
can yote the proxies of stockholders given to him for that purpose. 

Yours very truly, 
Tn!OTH\" S. HoG.\X, 

A ttorucy General. 

99. 

BAKKS AND BANKl);G-REPORTS TO SUPERI);TENDEXT OF BA~KS 
-POWERS OF El\FORCE~lEXT-PRIVATE t\~D CO-PARTNER
SHIP BA.:\'KIXG BUSINESS. 

Though Section 737 of the General Code requires every person or co-partner
ship doiug a bauking business to make reports to the superintelldent of bauks, not 
less tha11 four times a year, nevertheless, the statutes do not ma!?e provisions for 
the euforcemeut of this requirement with 1·espect to these specific ki11ds of bankiug 
busiuess. Private persous aud co-partnerships arc not included in the statute pro
vidiug for the peualty for non-compliance with the aforesaid 1·cquiremeuts. 

CoLU~1BUS, Omo, October 31, 1911. 

H 011. F. E. Baxter, Supcriuteude11t of Bauks, Columbus, Ohio. 

DEAR SIR :-In reply to your letter of July 28th, which is as follows: 

"Coincident with every call for reports of condition of the incor
porated banks issued by this department, under Section 737 of the General 
Code, there was mailed to each of the persons or co-partnerships known 
to be doing a banking business in this state a proper notice or request 
for such report. A large proportion of such priYatc banks, varying from 
30 to 40 per cent. of the total number, has failed to render these reports. 
1\Iy predecessor established the precedent not requiring a strict compliance 
with this provision insofar as the private banks were concerned, and in 
no case resorted to the power granted the superintendent of banks under 
Section 741, which provides a penalty for failure to render reports on 
call. 

"The right of the superintendent of banks to require these reports 
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to be rendered to this department is questioned in some quarters and in 
order that I may act ad\·isedly in the matter, I will be pleased to have 
you render to me an opinion' as to both my right and duty in the 
premises. 

'"Section i37 of the General Code specifically mentions that reports 
shall be rendered by every person or co-partnerships doing a banking 
business; but in providing a penalty for failure to report, Section 741 
does not specifically mention such institutions, unless it can be construed 
that they would come under the head of a society or association. 

''I would like to be advised especially as to whether or not it is my 
duty to require of the unincorporated institutions such reports of con
ditions, and if so, whether I have the further right to require that same 
be published in accordance with Section 739." 
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I desire to say that Section 737 of the General Code, to which you refer, is 
as follows: 

"Xot less than four times during each calendar year each banking 
company, sa\·ings bank, savings and trust company, safe deposit and trust 
company, society for savings, or savings society, chartered or incorporated 
under any law of this state, and every person or co-partnership doing a 
banking business shall make a report to the superintendent of banks. 
Such reports shall be made at such times as required by the superin
tendent on forms prescribed and furnished by him, and, so far as pos
sible, they shall be made on the same day on which reports are required 
from national banking associations by the comptroller of the currency." 

Section 741 of the General Code is as follows: 

"Every company, corporation, society or association failing to make 
and transmit to the superintendent of banks any of the reports required 
by this chapter, or failing to publish the reports a, requin:<l Ly law shall 
forthwith be notified by the superintendent, and, if such failure con
tinues for ten days after receipt of such notice, such delinquent company, 
society or association shall be subject to a penalty of one hundred dollars 
for each day after the time required for making such report. In case of 
delay or refusal to pay the penalty herein imposed for failure to make and 
transmit a report, the superintendent shall maintain an action against the 
delinquent company, society or association, for the recovery of such 
penalty. and all sums collected by such action or paid as such penalty shall 
be paid into the state treasury to the credit of the banking fund." 

::\Iy opinion is that only banks, savings banks, sadngs and trust companies, 
safe deposits and trust companies, societies for savings, or savings societies, chart
ered or incorporated under any law of this state, can be compelled by you to furnish 
the reports specified by the said Section 739 et seq. as Section 741 makes no attempt 
to prescribe a penalty against unincorporated institutions. 

Section 711 of the General Code is as follows: 

"The superintendent of banks shall execute the laws in relation to 
banking companies, savings banks, savings societies, societies for savings, 
sadngs and loan associations, savings and trust companies, safe deposit 
companies and trust companies and every other corporation or association 
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having the power to receiYe, and receiving money on deposit, chartered or 
incorporated under the laws of this state. Xothing in this chapter con
tained shall apply to building and loan associations." 

You will note from this section that you are only charged with the duties of 
executing the laws in relation to banking corporations, chartered or incorporated 
under the laws of this state. 

Section 9793 of the General Code, which is as follo"·s: 

"Every banking company, savings bank, savings and loan association, 
sadngs and trust company, safe deposit and trust company, society for 
saYings, savings society and every other corporation or association, except 
building and loan associations, empowered to receive, and receiving money 
on deposit, now existing and chartered or incorporated, or which here
after becomes incorporated shall be subject to the provisions of this 
chapter, except that no such corporation or association having a less 
capital stock than the minimum amount provided in section ninety
seYen hundred and four, shall be required to increase its capital stock 
in order to conform to the provisions of such section." 

specified the corporations which are to be governed by the banking laws of this state. 
All of the sections given above are portions of the banking act of 1908, 0. L. 

269, and this act in all its provisions relates to incorporated institutions. Undoubted
ly Section 737 of the General Code, above quoted, requires that every person or 
co-partnership doing a banking business shall make reports to you at the time 
and in the manner prescribed by law. The difficulty is that you are without power 
to enforce compliance with this requirement. As stated above, the act, as found in 
99 0. L., 269, was intended to regulate banking corporations, and it has been held that 
as a criminal statute it applies only to corporations and not to unincorporated banks; 
but I think that if persons and co-partnerships as specified in Section 737, had 
been specified in the same manner in 741, which provides the penalty for failure 
to file the reports, then you could enforce the filing of these reports. but as these 
words appear in Section 737, and as they do not appear in Section 741, it is my 
opinion that you are without authority to enforce the penalty against persons or 
co-partnerships who fail to file the reports required by law. 

Since writing the aboYe I have examined the case of State ex rei. Gilbert, Auditor, 
vs. Kilgour et a!. reported in 8 Xisi Prius, N. S., 617. This was an action brought to 
compel the reports required to be made to the auditor of state by Sections 3817 and 
3818 of Bates' Revised Statutes, and it was held that a banking partnership is not an 
institution within the meaning of said sections. In deciding this case the attention 
of the court was called to the provisions of the bank act passed :\Jay 1, 1908, 99 
0. L., 269, above referred to, and the court in speaking of Section 112 of the said 
act, which is now Section 741 of the General Code, above quoted, said: 

"By Section 112, every compawy, society or association failing to make 
or publish the reports required by the act, shall be subject to a penalty 
of $100 for each day they are delinquent after ten days' notice, but no 
penalty is imposed on the 'person' or 'co-partnership' doing a banking 
business who fails to make the reports. It would seem, therefore, that 
even new, 'persons' and 'co-partnerships' can not be proceeded against 
for failure to make these reports, although they are especially required 
so to do by Section 108 of the act, nor are they required to verify their 
reports so far as the act of May 1, 1908, is concerned, and if this be true 
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under o.n act which specifically enjoins upon 'persons' and 'co-partnerships' 
[he duty of making these reports, how can it be claimed that where 
'persons' and ·co-partnerships' are not mentioned in the statutes, Sections 
3817 and 3&18, nevertheless, by implications and intendment, the word 
'institutions' '.ncludes 'persons' and 'co-partnerships' and requires them 
to make repor\s through officers having no existence." 
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I regret this conclusion, and I think it is apparent to everyone that private 
banks, persons and co-partnerships transacting banking business, and unincor
porated banks are the in,titutions from which reports should be required at all 
events. It seems to me that such institutions would make these reports voluntarily; 
however, if they do not you are without power to compel the same. 

Very truly yours, 
TIMOTHY S. Huc.\X. 

Attorney General. 

118. 

BA?\KS AND BA?\KI:\'G-LIQUIDATIO:\' BY SUPERIXTE:\'DEXT OF 
BANKS-INTEREST 0:\' DEPOSITS-PRESEXTATIOX OF CLAI:\IS
I::.:TEREST- DIVIDENDS- STATUTORY REQUIRE~IEXTS- PER
SONAL LIABILITY OF SUPERIXTE:\'DE:\'T OF BA:-JKS. 

I11terest can be paid on claims agaiust a bank uudcrgoiug liquidatio11, ouly 
when the assets of the ba11k are more than sufficicut to pay all tlze principal debts. 

In the case of deposits, interest at the rate of 6 per cent, shall be paid from 
the date of suspension aud demand is not necessary as a determination of the 
time interest begins to run. 

Deposits howr·vcr, which were made for a sPecified time are entitled only to the 
interest contracted for up to the time the depositor could have demauded his 1110ilC:\'. 

But from this time 6 per cent should be allowed. 
Claims other than deposits bear i11terest from the date of proof a11d allo;;:aHcc 

of claim aud o11ly upon the auwu11t allowed. 
Interest cmmot be allowed on any claims, hown,er, which have not been 

presented to the trustees, recci11er, or liquidating agent, before the lawful opportunity 
to present claims, expires. 

Dividends made b3• the superintendent of banks before the expiration of one 
31ear from the first publication of notice or in any other wa:~• contrary to Section 
7427 General Code to creditors are made at his ow11 risk. 

CoLl:MBUS, OHIO, February 1, 1912. 

II on. F. E. Ba:rtcr, Superintende11t of Banks, Columbus, Ohio. 

DEAR SrR :-I am in receipt of your letter of January 25, 1912, requesting that I 
amplify my opinion rendered to you on December 13, 1911 upon the subject of the 
right of creditors of a bank in process of liquidation hy your department to 
interest on their claims. That opinion simply held that in case of book accounts in 
fayor of depositors interest would commence to accrue as against the bank from 
the date of its suspension. 

I shall therefore, coYer the question more fully in this opinion. 
1. The question of interest can only be considered when the assets of the bank 

in process of liquidation are more than sufficient to pay all the principal debts, for it 
is a general rule that interest does not run in favor of one credi-tor at the expense of 
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another while the law is administering the assets of an insohent estate, when the ass_ets 
of the estate are insufficient to pay the original claims in full. or sufficient only for that 
purpose; and in such cases where the claims are interest-bearing claims, the interest 
will only be calculated, at the rate contracted for, up to date of the suspension of the 
bank; in brief, in such cases interest, on claims which wert bearing interest, 
ceases on the date on which the law (i. e. the receiver or assignee or other court 
officer) takes pos.session of the assets for the purpose of distribution among the 
creditors. The People YS. American Loan and Trust COinpa,Iy, 172 N. Y., 371 Bank 
Commissioners vs. ?\ew Hampshire Trust Company, 69 N. H., 621, and other cases. 

2. \Vhen interest is paid, by receiver, or liquidating agent, the rate in this 
state is six per cent. In this I refer to the payment of interest which will be here
after specified and not to payment of interest referred to in the llrst subdivision of 
this opinion, payment when made under that subdiYision, as therein stated, would 
be at the rate contracted for. Six per cent. is the legal rate of interest in this 
state, and therefore all claims which are entitled to interest will bear interest at 
that rate, for the reason that a claim when proved and allowed occupies the same 
position as a judgment, and bears interest as judgments would. (See case of The 
National Bank of the Commonwealth vs. The Mechanics ?\ational Bank of Trenton, 
N. ]., 94 U. S., 441.) 

3. In the case of all depositors, it is my judgment that, they are to be allowed 
interest on their deposits from the date of the suspension of the bank. Further, that 
it is not necessary, in the case of deposits, whether represented by pass books, 
certif1ecl checks, or otherwise, to make demand. (See Ex Parte Stockman 70 S. C., 
31. where it was held that deposits were entitled to interest as against the bank 
from the elate of suspension, the suspension being treated as a waiver of clemancl.J 
(See also the case of Richmond et al. vs. Jrons, et al. 121 U. S., 27) The language 
of the court upon this question is as follows: 

''The llrst question is whether interest upon the debts of the bank 
should be allowed as against the stockholders from the date of susp.ension. 
As the liability of a shareholder is for the contracts, debts, and engage
ments of the bank, we see no reason to deny to the creditors as against 
the shareholders the same right to reconr interest, which, according to 
the nature of the contract or debt, would exist as against the bank itself; 
of course, not in excess of the maximum liability as llxed by the statutes. 
In the case of book accounts in favor of depositors, which is the nature 
of the claims in this case. interest would begin to accrue as against the 
bank from the date of its suspension. The act of going into liquidation 
dispenses with the necessity of any demand on the part of the creditors, 
and it follows that interest should be computed upon the amount then due 
as against the shareholders to the time of payment." 

It seems. therefore, that interest in favor of depositors should be calculated 
from the date of the suspension of the bank. 

In the case of Flynn vs. The American Banking and Trust Company et al. 
69 Atlantic, 771 (19 L. R. A. N. S., 428), being a decision of the supreme judicial 
court of Maine, it was held: 

"Demand for payment of deposits from a bank which stops payment 
and the assets of which are sequestered by the court is not necessary to 
entitle them to bear interest from the time of such stoppage." 

In this case the court says (at page 437 of the L. R. A. Report): 
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''\\·~en the bank or corporation Yo ted to stop payment and its assets 
were scque.tcred. all its depo~it~ became immediately due and payable, 
without forraal demand, except such a~ were on some spcciticd time, 
which had not then elapsed. \\"hateYer interest the bank ha!J agreed to 
pay upon these deposits, it became liable for the legal rate of six per 
cent. from and aiter its default, unless otherwise stipulated, which docs 
not appear to han. done as to any deposit in this case." 
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There may be some difficulty in the case of deposits which arc made for a 
specified time. which time ha~ not elapsed at the time the bank suspends payment, but 
it seems to me the proper rule to adopt in this class of cases is, to calculate interest 
at the rate contracted for up to the time when the depositor could haYe demanded 
his deposit had the bank not failed, and to calculate interest at the rate of six 
per cent. from that time until the date of final distribution by the recei,-cr or 
liquidating agent. 

4. In the case of claims other than for deposits, the claims would bear m
terest from the date of their presentation and proof, and would be, of course. for 
the amount allowed. 

5. In all cases claims must be presented to the trustees, receh·cr, or liquidating 
agent. By holding, as I do, that demand is not necessary in the case of deposits, I 
do not wish to be understood as holding that it is not necessary for each and e\·cry 
person haYing a claim against the insolYent bank, whether by way of deposit or 
otherwise. to present his claim to the assignee. receiyer or liquidating agent. The 
recei,·er. or liquidating agent, would not be authorized in paying any claim that had 
not been presented to him. In the case of Richmond et aL YS. Irons et aL, cited 
a bon.~, it was held, as the lOth paragraph of the syllabus: 

"That no creditor is entitled to recoyer who docs not come forward 
to present his claim." 

The rcceiyer, or the liquidating agent, would not be authorizcfl to make dis
tribmion when he knew there were certain depositors owning deposits in a bank 
whose affairs he was administering, who had not presented their claims, in dis
tributing the entire assets in his hands to those who had presented their claims, 
and reserying nothing for those who might present their claims in the future. 
He sl10uld not make final distribution until the full period provided by law had 
expired, and every claimant had given all lawful opportunity to present his claim. 

6. The matter of the final dividend, by the superintendent of hanks. when he 
has taken charge of a hank for the purpose of liquidation, is governed hy Section 
742-7 of the General Code. This section is as follows: 

''At any time after the expiration of the date fixed for the pre
sentation of claims, the superintendent of banks, out of the funds 
remaining in his hands after the payment of expenses, declare one or 
more dividends, and after the expiration of one year from the first pub
lication of notice to creditors he may declare a final dividend, such 
dividends to he paid to such persons and in such amounts and upon such 
notice as may be directed hy the common pleas court of the county in 
which the office of such corporation, company, society or association was 
located." 

:\fy opinion is that if you, as superintendent of hanks, make a final diddend, 
before the expiration of one year from the first publication of notice to creditors of 
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a bank of which you have taken charge, that you would make sue.\ dividends at 
your own risk. . Further that the dividends must be made as dir.cted by the said 
section. 

197. 

Yours truly, 
TnroT1l.Y S. HoGA~, 

Attorney General. 

BAXKS A::.:D BANKING-"CERTIFICATES OF STOCK"-AND "SHARES 
OF STOCK"-"STOCK PAID !~"-CERTIFICATES FOR 50 PER CENT. 
OF STOOC AXD lmLIAXCE ON CODE LIABILITY FOR BALANCE, 
ILLEGAL. 

A distinction is to be drawn between ccrtifi:ates of stock and shares of stock, 
the latter bei11g substantial properly and the former bei11g a mere evide11ce of owner

, ship of the latter. 

As the statutes require that a savings and loan association may not com
mcllce busi11ess until 50 per cent. of the capital is paid in, and all of the capital 
stock subscribed for, a11d that stockholders may only receive certificates for "'paid 
up sloe!<," it ·would, therefore, not be legal procedure for a bank having an author· 
i:::ed capital stock of $25,000, 50 per cent. of which had been paid i11, to issue cer· 
tificates 1·ep1·esenting $12,500 full:y paid and to rely upon the code liability to hold 
the stockholders for the bala11ce. The fact that $12,500 was paid in, would not 
comply with the statute rmless said $12,500 represented 50 per cent. on subscribed 
shares of $25,000. 

CoLmrnus, OHIO, :M.arch 11, 1912. 

If on. F. E. Baxter, Superi11tendent of Banks, Columbus, Ohio. 

DEAR SIR :-I baye receiYed from you the following request: 

''Please renc\er to me an opinion concerning the issue of stock cer
tificates by a bank under the following conditions: 

"A bank was organized under Section 3797 and relative sections R. 
S. (before the passage of the present banking law) with an authorized 
capital of $25,000.00, same being fully subscribed and 50 per cent. thereof 
paid in. 

"\Vould it be legal procedure to issue certificates representing 
$12,500.00 fully paid, and rely upon a provision in the code of regulations 
to hold a further stock liability against the subscribers thereof? 

"This department has heretofore held that banks· should issue cer
tificates representing the full number of shares authorized and unless fully 
paid in should endorse thereon the percent. thereof paid. The legality 
of this ruling of the department is questioned in some quarters, and I 
would be pleased therefore to have you cover the matter fully for our 
future guidance." 

Section 3797 of the Revised Statutes, under which the bank referred to was 
organized as follows: 

"The secretary of state shall submit the articles of incorporation 
of any savings and loan association received by him to the attorney 
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general, who shall, if the same are in conformity to law, and sufficient, 
certify thet'!to on the same, and the secretary of state shall then record 
the same; awl no such association shall commence business with a sub
scribed capital of less than fifty thousand dollars, except in villages having 
a population at ~he federal census of 1880, or at any federal census to 
be taken thereafter, of less than twenty-five hundred, and in such villages 
no such associations shall commence business with a subscribed capital 
of less than twenty-five thousand dollars, which shall be divided into 
shares of one hundred dollars (each),. nor until at least one-half of 
each subscription has been fully paid up." 
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There being no specific direction in this or the following sections as to the 
issuing of certificates of sto~k the same would be governed by the general cor
poration statute upon this subject. This section is 3254 Revised Statutes and is 
as follows: 

"Stockholders shall be entitled to receive (certificates) of their 
paid up stock in the company; and the president and secretary of the 
company shall on demand, execute and deliver to a stockholder a cer
tificate showing the true amount of the stock held by him in the company. 
And it shall be the duty of the directors of such corporation, when or
ganized, to keep a record of all stock subscribed and transferred, and of 
the secretary or recording officer of such corporation to register therein 
all subscriptions and transfers of stock. For that purpose a book shall be 
kept and whene\'Cr any certificate or certificates of stock are assigned 
and delivered by a stockholder, the assignee thereof shall be entitled on 
demand to have the same duly transferred upon said book by such sec
retary or recording officer, whose duty it shall be at the same time to 
enroll therein also the name of said assignee as a stockholder, and the 
books and records of such corporation shall at all reasonable times be 
open to the inspection of every stockholder." 

It is apparent from the language of this section, "Stockholders shall be entitled 
to receive (certificates) of their paid up stock in the company,'' that before the 
stockholders are entitled to certificates their stock must be paid up, and this 
seems to be the gei1eral rule in regard to the issuing of certificates of stock, that is, 
that the stockholder is not entitled to a certificate until his stock is paid for. 

"A subscriber cannot require the issuance of a share certificate until 
he has fulfilled his part of the contract of subscription. If payment is a 
condition precedent he is not entitled to his certificate, until he has paid 
the stipulated amount. * * ·~ In a case where subscriptions were payable 
in installments, it was held that the corporation was not bound to issue 
the certificates before getting the installments, but that a readiness and 
willingness to issue them at the time when payments were to he made 
was all that could be required of it and hence in an action to recover an 
installment, and averment of its readiness and willingness to issue the 
certificates was necessary. * * .:o. 

"Thompson on Corporations 2nd Ed. Vol. 4, Sec. 3511. 
"Our general statute as to corporations (Revised Statutes Sec. 3254) 

seems to require that certificates may be issued only when the stock is 
fully paid up. 

"State vs. Davis 85 0. S. 28. Ohio Law Vol. 9 Xo. 339 Jan. 1, 1912." 
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In this conection I wish to call attention to the language of t1te court in the 
last cited case as to the distinction between the certificates of stoc\: and the shares 
of stock in a corporation. As to this the court says, page 33: 

".\s we adYance in the consideration of this matter it is necessary 
to keep in Yiew the well marked distinction between shares in the capital 
stock in a corporation and the certificates issued therefor. The shares 
are the substance. The certificates are the evidence of things not seen. 
The shares are actual property of the stockholders. The certificates are 
the mere attestations of the stockholder's ownership of the shares. The 
certificates are no more actual property than a man's deed is his farm. 
They are no more than an admission on the part of the corporation 
that the person to whom they were issued has, pro !auto, performed his 
part of the contract in becoming a stockholder. They arc not negotiable; 
and e\·en a boua fide purchaser of certificates of stock acquires no title 
as against equities existing against the vender." 

It seems to me, therefore, that the proper course would be not to issue cer
tilicates until the stock was fully paid up, and that this method of procedure is 
contemplated by the statue. As the shares of stock are the substance a stockholder 
would be protected at all times by a receipt for the amount he had paid on each 
share. and when the shares were fully paid up he would then be entitled to a 
certificate showing that he was the owner of said stock and that the same wa" 
fully paid for. 

As to your specific question, "\Vould it be legal procedure to issue certificates 
representing $12,500.00, fully paid, and rely upon a provision in the code of 
regulations to hold a further stock liability against the subscribers thereof," if 
I understand your question correctly, my answer is X o, as the statute provides that 
the capital stock must be $25,000.00 which shall be divided into shares of $100 each, 
and that no such association shall commence business until at least one-half 
of each subscription has been fully paid up; this provision, it seems to me, is plain. 
The whole $25,000.00 must be •subscribed and at least fifty per cent. paid in and 
the fact that $12,500.00 was paid in would not comply with the statutes unless 
said $12.500.00 represented fifty per cent. on subscribed shares of $25,000.00. 

Yours very truly, 
TrMoTHY S. HoGAN, 

Attomey Geueral. 
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222. 

BAXKS AXD B.\XKIXG LIQCIDATlOX BY SCPERIXTEXDEXT OF 
BA)JKS-FU~DS RECEIVED BY LIQUIDATED BAXK FOR TAX 
COLLECTIOX-TRUST FUXDS-RIGHTS OF COUXTY TREASURER 
AXD TAX PAYERS. 

TVhea a bank, which has collected taxes from certain tax payers for a county 
treasury, sends a draft to said treasurer for the amormt col/rcted, upon a secoud 
bank and the first bank goes into liquidation, whereupon the second bauk refuses 
to devote what funds it holds to the credit of the first bank, to tire purpose of cashing 
the draft, held: 

That the second bauk is uot obliged to cash the draft, but if a11y of the 
mo11e}•s so collected for taxes ca11 be traced iuto the frauds of the liquidating 
agwts, the}' must be treated as trust fuuds held by the bank as agent for the 
county treasurer, and as such must be recogni::ed as a preferred claim in behalf 
of that official. 

If any objectious are held to such claim, however, its validity may be tested 
in a friendly suit by the treasurer agaiust tire SuperintendeHt of Banks or by sub
mission to tire co1n111011 pleas court under Section 742-8 Geueral Code. 

CoLt:Mnus, OHIO, l\f.arch, 16, 1912. 

Hon. F. E. Baxter, Superiutendent of Banl~s, Columbus, Ohio. 

DEAR SIR :-I am in receipt of your request for an opinion which _is as iollows: 

"Please render to this department an opinion covering the question 
involved, based on the statement of facts set out in the enclosed com
munication to this office from l\Ir. D. J. Schurr, special deputy in 
charge of the liquidation of The Albany State Bank." 

The statement of facts as to this matter, as given by ::VIr. D. }. Schurr, your 
special deputy in charge of the liquidation of The Albany State Bank is as follows: 

"Last December ?.Ir. \Vebb as. cashier of the Albany bank received 
from the treasurer of the county a Jist of the tax payers in the vicinity 
of Albany f~r the purpose of receiving tax money at the Albany bank 
thus save the time and expense of going to Athens. About two hundred 
tax payers took advantage of this custom and paid their tax money into 
the bank at Albany amounting to about $1,800.00. This payment of taxes 
continued from December 5, 1911, to January 27, 1912. 

"On January 27, 1912, ::Vfr. \Vebb as cashier of the Albany bank sent 
the treasurer of Athens county a draft on the Second Xational at 
Parkersburg for the amount of tax money recei,·ed at the bank of Albany. 
The treasurer accepted the same and forwarded it to the Second Xational 
at Parkersburg, but in the meantime the bank at Albany had been closed 
by the State Department of Banks and Banking and the Se..:ond Xational 
at Parkersburg refused payment of draft. 

"The contention is on the one hand that the bank of Albany was 
not a depository for tax money but was acting as a collecting agency 
for the treasurer and therefore the tax money should not be considered 
as a part of the business of the bank proper. On the other hand, the 
money was received at the bank and entered on the books of the bank 
in an account in the name of 'Tax Accounts.' 
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''The list of those paying their taxes was sent in to the treasurer 
by ~Ir. \\"ebb and the treasurer sent the tax receipts of same back to 
~Ir. \\'ebb and quite a number had been handed out to those entitled to 
same when the payment was stopped. The treasurer then came down to 
Albany and took possession of those receipts still in the hands of the 
cashier. As it now stands some have their receipts as having paid their 
taxes and others have only a deposit slip for the amount of their taxes. 

"The question is, shall the tax payers have to pay their taxes again 
into the treasury or shall the account be considered as a preferred account 
in the bank, or shall the treasurer file his claim against the bank the same 
as any other claimant against the bank?" 

In addition to the fact as detailed by ~r r. Schurr, the following facts, which 
are not in dispute, may be stated as to this matter: 

It was customary for taxes to be paid into this bank, as was done in this in
stance, and for the bank to remit the amount of same to the treasurer, and for the 
treasurer to then send receipt for taxes which had been paid to the bank, which 
receipts were delivered by the bank to the taxpayers. 

In the present case, on or about December 1, 1911, the cashier of the bank 
called the treasurer by telephone and asked if he (the treasurer) would send to 
the bank a list of the tax payers so that the tax payers could pay the amount of 
their taxes into the bank and that the bank would then remit the amount of the 
same to the treasurer. The treasurer said that it was immaterial how he received 
the money and that upon receipt of the money he would send tax receipts, and 
agreed and did mail to the cashier a typewritten list of the tax payers residing in 
the vicinity of The Albany State Bank, with the amount of taxes due from each 
set opposite their respective names. The bank posted a notice that it would re
ceive moneys for taxes. Tax payers called at the bank and paid in moneys as 
taxes to the amount of $1,807.42. X o account was opened by the bank with either 
the depositors or the treasurer. A memorandum entitled "Tax Account" was kept 
by the bank, naming the depositors and the amount paid by each. The cashier 
sent the amount so paid in as taxes ($1,807.42) to the treasurer in the form of a 
draft on the Second Xational Bank of Parkersburg, \V. Va. On receipt of this 
draft, the treasurer mailed to the bank of Albany the tax receipts represented by 
the moneys which had been paid into the bank. The treasurer at once deposited the 
draft for collection. The Parkersburg bank, admitting that it had funds to the 
credit of The Albany State Bank sufficient in amount to pay said draft, refused to 
pay the same for the reason that it had been advised by the Superintendent of 
Banks of the failure of The Albany State Bank and ordered not to pay out any 
funds on deposit to the credit of said bank. The said sum of $1,807.42 had not 
been received by the treasurer nor paid back to the tax payers. 

\\'bile it is not definitely stated, I assure that the draft sent by the cashier 
of The Albany State Bank to the treasurer was sent prior to the closing of the bank. 

I am also in receipt of letters from Sirs \Vood and \Vood, Attorneys of Athens, 
Ohio, as to this matter, and of a most comprehensive brief prepared by them upon 
the questions involved. 

The question involYed in this case in a manner opens the whole subject as 
to general and special deposits in a bank, and belongs to that class of cases where 
there is a great confusion of authorities, namely, where money is deposited with 
a bank with respect to which the bank has but a single duty to perform and it was 
no part of the contract that this duty was to be performed with the identical coin 
deposited, but with an amount equal to that deposited, whether it be the same coin 
or not. As I have stated, cases of this character are generally difficult; many of the 
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decisions are confusing and in many instances there is a conflict in different juris
dictions; it is easy to state the general rule, but as the facts in each case vary, the 
modifications and retinements of the general rule make the same difficult of ap
plication, and it becomes necessary to decide each question upon the facts peculiar 
to it. 

Therefore, as I find in our Ohio decisions authorties in support of the view I 
take as to this matter, I deem it unnecessary in this opinion to go into a general 
discussion of this subject. Such a discussion would be profitless, because in the 
end it would be applicable only to this case, and when another case would arise thete 

·would be some distinguishing facts which would make this opinion not applicable. 
The facts in this case seem to me to be strikingly similar to the facts in the 

case of ~!adison, Hecei,·er, Xational Bank, vs. ~Ielhorn et al. 8 C. C., 191. The 
facts in that case in brief are as follows: 

"On June 21, 1893, the plaintiff delivered to the Citizens Bank by 
mail a promissory note for collection, of which the plaintiff was the 
owner. The note was delivered with the following instructions: 'For 
Collection and Return.' 

'"On July 14, 1893, the Citizens Bank collected said note and on the 
same day drew its draft in favor of the plaintiff on the Chase ).Jational 
Bank of Xew York, of Xew York City, for the amount of said collection, 
less a small sum due the Citizens Bank froni the plaintiff. 

··on July 18, 1893, the Citizens Bank made an assignment for the 
benefit of its creditors. Plaintiff forwarded the draft delivered to it by 
the Citizens Bank (on July 14th) by due course of mail, and on the 19th 
day of July, 1893, it was duly presented for payment to the Chase X ational 
Bank; payment was refused by the Chase National Bank for the reason 
that it had been notified of the assignment of the Citizens Bank; that the 
Citizens' Bank had at that time to its credit in the Chase 2\ational Bank 
funds more than sufficient to pay said draft. 

"At the time of the assignment of said Citizens Bank it had on hand, 
and there was passed to its assignee, a sum more than sufficient to pay said 
draft. 

"The evidence shows that the collection made by the Citizens Bank 
for the plaintiff was put in the funds of the bank and passed to the 
assignee. 

"Upon these facts, the plaintiff claimed the collection made by the 
Citizens Bank was a trust fund in its hands and as such passed to the 
assignees to be paid by them to the plaintiff. This was resisted by the 
general creditors of the Citizens Bank who claimed that plaintiff was 
only a general creditor of the bank and should share with other general 
creditors. 

"Upon this state of facts, the opinion of the court is as follows: 
"\Vhen the plaintiff transmitted to the Ada Bank the note for 'col

lection and ren.;1ttancc,' the relation of ptincipal and agent was created. 
The bank, as the agent of the plaintiff, had transmitted to it, and it 
received as agent of the plaintiff, the note for collection. As such agent, 
it was its duty to collect, and remit the collection to the plaintiff. The 
fact that the note was changed into money did not terminate the agency. 
\Vithout the consent of the principal the agency would not terminate until 
the agent remitted the collection. The fund or the proceeds of it, so 
long as it could be traced to the Ada Bank or its assignees, would be held 
in trust for the plaintiff, just as much as the original note would have been 
held by them. 
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"The Ada Bank undertook to trasmit the proceeds of the collection 
by draft on the Chase :t\ a tiona! Bank. The plaintiff was not negligent in 
presenting such draft for payment; payment was refused, and the draft 
went to protest. This gave the plaintiff no right against the Chase 
Xational Bank whatever. (Covert vs. Rhodes, 48 Ohio St. 66) 

"The Ada Bank did not by its draft to the plaintiff the proceeds of 
collection. It did not by such act terminate the relation of principal and 
agent. and create that of debtor and creditor. The Ada Bank, as we have 
found, had still in its' possession the proceeds of the collection. As the 
agent of plaintiff it held such in trust for its principal, and it passed to 
the assignees with the tl"ust impressed upon it. It is not the case where 
the agent disposed of the money by the purchase of a draft. In such case 
the proceeds of the collection would no longer remain with the agent. 
In the case at bar the agent sent his own check or draft, and retained 
in his own possession the proceeds of the collection, which have passed 
to the assignees. 

"\Ve think these views are fully sustained by our Supreme Court 
111 the case of Jones et al. vs. Kilbreth, 49 Ohio State, 401." 

I can see no essential difference in the facts in the present case and the 
facts in the case cited above, and it seems to me, therefore, that if it can be shown 
that the fund paid in on this Tax Account passed into the hands of the liquidating 
agents in charge of the bank, then that the same are impressed with the trust with 
which they were deposited; that the bank became the agent for the treasurer for 
these collections, and the agency would not terminate until the agent remitted 
the collection. The fund, so long as it remained in the Albany State Bank, 
would be held in trust for the treasurer. 

"\Vhen paper is deposited for collection, the relation between the 
depositor and the bank is that of principal and agent. If an agent for 
that special purpose collects or sells the paper of his principal he becomes 
a fiduciary, and will hold the proceeds in trust for the principal; if the 
agent fails there will be no reason why these general creditors should 
invade such proceeds to satisfy their claims, if the principal can trace or 
ascertain his property in the substituted· form. \Vhether, in a given case, 
the proceeds have been sufficiently traced and identified, must rest in 
the judgment of the chancellor who is called upon to declare the pmceeds 
subject to a distinct trust. 

"(Jones et al. vs. Kilbreth, 49 0. S. 401, at page 413.)" 

Its seems, therefore, that there can be no question but that in this case this 
deposit was a trust deposit, which, when made belongs to the treasurer of the 
county. The bank being the agent of the treasurer held the funds in trust for its 
principal, and if said funds passed into the hands of the special deputy in charge 
of the liquidation of this bank, they are now in his hands "with said trust im
pressed upon them, and the claim of the treasurer for the payment of the amount 
of said funds is entitled to priority. 

If there is any serious question raised by the general creditors as to the 
payment of this amount to the treasurer as a preferred claim, I suggest that the 
matter be presented to the common pleas court of the county in which the bank is 
situated, as provided by Section 742-8 of the General Code, which is as follows: 

"Objection to any claim not rejected by the superintendent of banks 
may be made by a11y party interested by filing a copy of such objection 
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with the superintendent of banks, who shall present the same to the 
common pleas court of the county in which the office of such corporation, 
company, society or association was located, upon written notice to the 
party filing the same, said notice setting forth the time and place of the 
presentation. The court upon return day of said notice shall hear the 
objections raised to said claim, or refer the determination of said objec
tions to a referee for report, or upon demand of either the superintendent 
of banks or the party filing the objections direct that the issues be tried 
before a jury. The court may make proper provision for unproved or 
unclaimed deposits."' 
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This could be done by having some one of the general creditors file objectio:I 
to the allowance of the claim of the treasurer as a preferred claim. 

Or, the matter could be determined by a friendly suit by your rejecting the 
claim of the treasurer and having him bring suit for its allowance and payment 
as a preferred claim. This would be under Section 742-3, which is as follows : 

'"The superintendent of banks shall cause notice to be given by 
ach·ertisement in such newspaper as he may direct weekly for three con
secuth·e months, calling upon all persons who may have claims against 
corporation, company, society or association, to present the same to the 
superintendent of banks, and to make legal proof thereof at a place and 
within a time not earlier than the last day of publication to be therein 
specified. The superintendent of banks shall mail a similar notice to all 
persons whose names appear as creditors upon the books of the cor
poration, company, society or association. If the superintendent of banks 
doubts the justice and 1·alidity of any claim, he may reject the same and 
serve notice of such rejection upon the claimants, either by mail or per
sonally, and an affidavit of the service of such notice, which shall be 
prima facia evidence thereof, shall be filed in his office. An action upon 
a claim so rejected must be brought within six months after such service. 
Claims presented and allowed after the expiration of the time fixed in 
the notice to creditors. shall be entitled to be paid the amount of all 
prior dividends therein if there be funds sufficient therefor and share 
in the distribution of the remaining assets in the hands of the superin
tendent of banks equitably applicable thereto." 

However, I do not deem a suit necessary, as I am of the opm10n as above 
indicated, that this is clearly a trust deposit, and as such is entitled to preference. 

Very truly yours, 
TIMOTHY S. Hoc.1x, 

Attor11ey General. 
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289. 

COGXOVIT XOTE-LA WYERS' FEES A~D OTHER COSTS OF COLLEC
TION ~IAY NOT BE INCLUDED. 

Upon principles of public policy, the authorities will 11ot permit the expense 
of lawj•ers' fees or other costs of collection to be incorporated as a liability tiPon a 
cognovit note. 

CoLUMBUS, OHIO, April 13, 1912. 

H 011. F. E. Baxter, Superintendeut of Banks, Columbus, Ohio. 

MY DEAR SIR :-1 have your letter of April 2, 1912, in which you ask for my 
opinion upon the following subject: 

"Please render me an opinion as to whether or not a cognovit note 
can be made to read that the maker of the note can be held for attorney's 
fees charged in connection with the colection of the said note. 

"I am herewith enclosing an inquiry on this subject, together with 
a sample form of note, which is self-explanatory." 

The form which gives rise to this inquiry is as follows: 

$----------
__________ Ohio, ____________ 191 ___ _ 

On the ---------- day of ---------------- next after date, 
I, we, or either of us, promise to pay to the order of ____ --------------

-------------------------------------------------------------- Dollars, 
payable at --------------------------------------------- Value received 

With eight per cent. interest from date, if not paid when due, and 
attorney fees. 

And I, we, and each of us hereby authorize and empower an at
torney at law at any time after this obligation becomes due, to appear 
fo·r me, us or either of us, before any court of records in the State of 
Ohio, or elsewhere, and waive the issuing and service of process and 
confess judgment against me, us, or either of us, in favor of the payee 
above named, or assigns, for the sum due hereon, interest and costs, and 
thereupon to release all errors and waive all rights and benefits of a 
second trial oi- appeal in our behalf. The drawers and endorsers severally 
waive presentment for payment protest and notice of protest and non
payment of this note. 

Witness -----------------------------
No. ---------- Due ----------------

Section 8303 of the General Code is as follows: 

"The parties to a bond, '·bill, promissory note, or other instrument 
of writing for the forbearance or payment of money at any future time, 
may stipulate therein for the payment of interest upon the amount thereof 
at any time!not exceeding eight per cent. per annum, payable annually." 

It will be noted that the form of note copied above provides for the ·full 
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legal rate of interest for which the parties to the same may stipulate and anything 
in excess would be usurious. 

In the case of the State of Ohio vs. Taylor et al., lOth Ohio, 378, the ques
tion as to the validity of the stipulation to be paid, !a certain percentage as col
lection fees, in addition to the legal interest for money loaned, was passed upon 
by our supreme court. In deciding this 'case, Judge \Yood uses the following 
language which forcibly expresses the view taken by the court of agreements of 
this character: 

"It is said, however, that the f1ve per centum in this case is by the 
agreement of the parties, to be added to the seven per cent., not as 
interest, but as costs, agreed upon as such, for collection, by the parties. 

"X ow, it seems to us to be of little consequence, in this case, what this 
five per cent. may be called, but the inquiry is what is the thing itself? How
ever it may be disguised, it is very clear to us it is a mere shift or device 
by which twelve per cent. is retained, as interest, upon this loan, and in 
this view of the case cannot be enforced. This court has decided that 
under the laws of Ohio, but six per cent. interest is recoverable, though 
the parties contract for more or higher rates. 

"But is it such a contract as public policy should execute? What 
may be supposed as the natural result to the community from the execu
tion of this agreement? It would be the condition of future loans, at 
banks, that the borrower should pay the expenses of colledion, an·d per
haps, the tax thereon. The brokers in this state would hold a general 
jubilee; and as their sense of morality and law usually expands with 
their hopes of gain, in proportion to the borrowers' necessity they would 
find probably additional items of cost, as the means of a legalized ex
tortion upon their loans. In our opinion, such agreements are against the 
public policy of the country, and ought not to be enforced in courts of 
justices. They have, by this court, on the circuit, been denied to be ob
ligatory, and further reflection confirms us in the correctness of such 
opinion." 

In the case of Shelton vs. Gill, 11th Ohio, 417, it was held: 

"A stipulation in a warrant of attorney to pay collection fees, in 
addition to the principal debt and interest, is against public policy, and 
void." 

In the case of :\Iartin vs. Trustees, etc., 13th Ohio, 250, it is held: 

"It is error to include attorney's fees in a judgment confessed." 

In this case, the court says (at page 258) : 

"The case of the State of Ohio vs. Taylor, 10 Ohio, 378; of Shelton 
vs. Gill, 11 Ohio, 417, and Spalding vs. The Bank of :\Iuskingum, 12 Ohio, 
544, settle the principle that an agreement to pay a percentage as col
lection fees, in addition to the legal rate of interest, is against public 
policy, and void. With those decisions we are satisfied." 

1 might cite numerous other cases from this, as well as other, states to this 
same effect, but the citations above given indicate clearly the rule in Ohio, and, 
therefore, my opinion is that the maker of a note can not be held for attorney's 
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fees charged in connection with the collection of the note, and that the form of note 
which is gi,·en aboYe is not authorized by the law of Ohio, is Yoid as to the stip
ulation for attorney's fees, and the use of the same should be discontinued by the 
bank. 

Very truly yours, 
TnwTHY S. 1-IoG.\X. 

Attomey General. 

307. 

BAXKS :\XD BAXKI:..'"G--UQUIDATIO:-r BY SUPERI!\'TENDENT OF 
OF BAXKS-"i.IAJORITY OF STOCK"-AUTHORIZATION OF 
SUPERIXTEXDENT OF BANK OR OF AGEXT TO CONTI~UE 
LIQUJDATJOX. 

The presence of the words "majority of stock prese11t and voting" in Section 
742-13 making the same necessary, for the election of an age11t to liquidate the 
afiairs of a defuuct bauk after the superintendent of banks has cared /or depositors 
aud creditors, a11d the abseuce of these words "preseut aud voting" in Section 742-12 
{11·oviding that a "majority of the stock" shall be necessary to authori:::e the super
inteudeut of banlls to continue to admi11ister the affairs of the bauk, is indicative 
of tlze legislative intent that upon this latter propositiou, it is necessary that a 1/W

jorit:,' of all sloe!~ issued and outstaudiug, must be represented. 

CoLnmcs, OHio, April 23, 1912. 

H 011. F. E. Baxter, SuperiutelldeJzt of Banks, Columbus, Ohio. 

DE.\R SIR :-I am in receipt of your letter of April 17, 1912, Ill which you 
request my opinion as follows: 

"Please render to me an optmon as to ,\•hat percentage of stock is 
necessary to determine whether the superintendent of banks shall continue 
to administer affairs of a bank as provided in Section 742-11." 

Sections 742-11, 742-12 and 742-13 are as follows: 

"Section 742-11. \Vhenever the superintendent of banks shall have 
paid to each depositor and creditor of such corporation, company, society 
or association (not including stockholders) whose claim or claims as such 
depositor or creditor shall have been duly proYed and allowed, the full 
amount of such claims, and shall have made proper provision for un
claimed or unpaid deposits or dividends, and shall have paid all the 
expenses of the liquidation, the superintendent of banks shall call a meet
ing of the stockholders of such corporation, company, society or asso
ciation, by giving notice for thirty days in one or more newspapers pub
lished in the county wherein the office of such corporation, company, 
society or association was located. 

"Section 742-12. At such meeting the stockholders shall determine 
whether the superintendent of banks shall continue to administer its 
assets and wind up the affairs of such corporation, company, society or 
association, or whether an agent or agents shall be elected for that pur
pose; and in so determining the said stockholders shall vote by ballot 
in perso11; or by pro.!:.\', each share e11titlillg the holder to 011e vote a11d 
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tire majorit}' of the stock shall be 11ecessary to a determination. In 
case it is determined to continue the liquidation of the affairs of such 
corporation, company, society or association, and after paying the ex
penses thereof, shall distribute the proceeds among the stockholders 
in proportion to the several holdings of stock, in such manner and upon 
such notice as may be directed by the common pleas court of the county 
in which the office of such corporation, company, society or associa
tion was located. 

"Section 742-13. In case it is determined to appoint an agent or 
agents to liquidate, the stockholders shall thereupon select such agent or 
agents by ballot,-a majorit:y of tire stock present and voti11g, in person 
or by proxy, being necessary to a choice. Such agent or agents shall 
file with the superintendent of banks a bond to the state of Ohio in such 
amount and with such sureties as shall be approved by the superin
tendent of banks for the faithful performance of all the duties of his or 
their trust, and thereupon the superintendent of banks shall transfer to 
such agent or agents all the undivided or uncollected or other assets of 
such corporation. company, society or association then remaining in his 
hands; and upon such transfer and delivery the said superintendent of 
hanks shall he discharged from all further liability to such corporation, 
company, society or association and its creditors." 
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From the language used in Sections 742-12 and 742-13, I take it that there can 
be no doubt but that in determining whether the superintendent of banks shall con
tinue to administer the affairs of the bank, it is necessary that a majority of all 
the stock, issued and outstanding, must be represented at the meeting and voted in 
favor of the continuance of the administration by the superintendent of banks. 
This is really self-evident from the term used in Section 742-12, namely "the ma
jority of the stock;" and is made all the plainer by the provision of Section 742-13, 
where it is provided that an agent to liquidate the affairs of the bank may he 
selected by a majority of the stock preseut aud 1•otiug, in person or by proxy; and 
without taking into consideration anything else but a familiar rule of statutory 
construction, the presence of those words, "present and voting," in Section 742-13, 
and their ·absence in Section 742-12 must be considered as conclusive of the intention 
of the legislature, which intention, thus expressed, is plainly that a majority of the 
stock issued and outstanding must be represented and voted in favor of the con
tinuation of the administration of the affairs of the bank by the superintendent of 
banks, as provided in Section 742-12. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attomey General. 
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350. 

TRUST CO:'IIPAXIES-PO\VER TO ESTABLISH GENERAL TRUST FUND 
WITH ALL :\IOXEYS HELD IN TRUST AND TO INVEST SAME IN 
GROmm RENTS. 

The statutes authori.:;e a trust company to establish a general trust fund, 
wherein all mo1ze:ys and properties held by it as trustee may be invested, so that 
each particular trust would be chargeable with its proportionate share of the ex
pense of managing said general trust fund and also credited with its particular 
share of the increment, except however, that the authority naming the trustee may 
direct that his particular trust be invested in a particular way. 

Such general trust fund by virtue of Section 9782 Geueral Code, may be in
vested in grotmd re11ts wizen authorized by a vote of the board of directors and 
such investment must be kept separate and apart from other investments. 

Title to the grotmd rwt should be taken in the name of the company as 
trustee. 

CoLUMBus, OHio, May 9, 1912. 

HoN. F. E. BAXTER, Superintendent, Department of Banks and Banking, Columbus, 
Ohio. 

DEAR SIR :-Under date of April 4, 1912, you ask my opinion as follows: 

"Please render to me an opinion as to what is meant by 'general 
trust fund of the corporation' as used in Section 9788 of the General 
Code; and in connection with the above inquiry, kindly advise me as to 
whether or not it would be legal for a trust company to place all of the 
funds which it holds as 'trustee' in a general fund and with that fund 
purchase a ground rent, charging each estate or account with its share 
of the investment; and if so, could the ground rent be taken in the name 
of the trust company direct, and in so doing would it be guaranteed the 

" investment under said law." 

In answering your question it is necessary to consider the following sections :Jf 
the General Code: 

Section 9782 General Code provides: 

"All moneys or properties received in trust by such company, unless 
by the terms of the trust some other mode of investment is pre-scribed, to
gether with the capital and surplus of such corporation, also may be invested 
in ground rents, when authorized by a vote of the board of directors." 

Section 9786 General Code provides : 

"All moneys or property held in trust shall constitute a deposit in 
the trust department, and the accounts and investments thereof shall be 
kept separate. Such investment or loans shall be especially appropriated 
to the security and payment of all such deposits, and not be subject to 
any other liabilities of the corporation. For the purpose of securing the 
observance of these requirements, it shall have a trust department in which 
all business pertaining to such trust property shall be kept distinct from its 
general business." 

Section 9788 General Code provides : 
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"In the management of money and property held by it as trustee, 
under the powers conferred in the foregoing sections, such trust company 
may invest them in a general trust fund of the corporation. But the 
authority making the appointment, upon the conferring of it, may direct 
whether such money and property shall be held separately or invested in 
a general trust fund of the corporation; except that such corporation 
always shall follow and be governed by all directions contained in any 
instrument under which it acts." 

Section 9789 General Code provides : 
''Xo money, property or securities received or held by such corpora

tion under this chapter, establishing a trust department, shall be mingled 
with the innstments of the capital stock or other moneys or property 
belonging to it, or be liable for its debts or obligations." 
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The statute is silent as to the definition of a general trust fund of the corpora· 
tion, but I take it from the above sections, especially Sections •9786 and 9788 General 
Code, that a trust company may establish a general trust fund. That is, a fund in 
which all the money and property held by it as trustee may be innsted, and each 
particular trust would be chargeable with its proportionate share of the management 
of said trust fund and credited with its proportionate share of the increment earned 
by the same. It will be noted from Section 9788 General Code, that the authority 
naming the trustee may direct whether the money and property constituting the 
trust estate shall be held separately or invested in a general trust fund, but in 
the absence of such direction it would seem that money or property held by a 
trust company could be invested in such a fund, which fund, of course, must be 
managed by the statutes as to all trust funds. By virtue of Section 9782 General 
Code such a fund or any part of the same could be invested in ground rents when 
authorized by a vote of the board of directors. Investments made of trust fund 
whether in ground rents or in other investments authorized by Section 9761 General 
Code, must always constitute a trust deposit, and cannot be mingled with investments 
of the capital stock or other moneys or property belonging to such corporation. 
(See Section 9786 and 9789 General Code). • 

The title to a ground rent if purchased out of the general trust fund, or 
out of any funds constituting a part of the trust estate, should be taken in the name 
of the trust company as trustee and not in the name of the trust company direct. 

Yours truly, 
TIMOTHY s. HOGA:-<. 

Attomey Ge11eral. 
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408. 

BAXKS AXD BA.:\KIXG--RIGHT OF SUPERIXTENDEXT TO PAY 
CLAL\IS AGAIKST LIQUIDATED BA.:\K BEFORE Te\IE LI:.IIT
PERSOXAL LIABILITY. 

W1zen a ·bank in the hauds of the superintendent of banks for liquidatioa, has 
sufficient funds to enable payment of all claims before the expiration of the ninety 
days' time fi.red by statute for the presentation of claim, the superintendent is not 
legall:y prevented from paying all claims before said time limit._ If he does so, 
however, he acts at his owzz peril and vwy be personally liable for possible subse
quent z·alid claims arising. 

CoLuMnus, OHIO, May 28, 1912. 

I-lon. F., E. Baxter, Superintendent of Banks, Columbus, Ohio. 

DL\R Sm :-I am in receipt of your letter of :.Iay 15, 1912, in which you make 
the following request for my opinion: 

This department is confronted with the peculiar condition of a bank 
having come into its hands with every prospect of yielding to us im
mediately sufficient funds to pay all its debts now known to exist. The 
statutes provide that this department give ninety days' notice to creditors 
in which to file proof of claim, and insofar as I am able to ascertain no 
cli,·iclend on these claims can be paid until after the expiration of the 
ninety clays. 

,;However, in view of the fact of that this department could arrange 
immediately to pay all these claims in full, I beg to request an opinion 
as to ,,·hether or not there is anything in law to justify such action." 

Section 742-3 of the General Code provides that the superintendent of banks 
upon taking possession of the property and business of such corporation shall cause 
notice to be given by publication for three consecutive month;, calling on all per
sons who may have claim against such corporation to present the same to him, and 
to make legal proof of such claim not earlier (later) than the last date of the 
publication. It·also provides that claims presented and allowed after the expiration 
of the time fixed in the notice for presenting claims, shall be entitled to be paid the 
amount of all prior dividends and to share in the distribution of the remaining 
assets, if there be sufficient funds. 

Section 742-5, among other things, requires that upon the expiration of the 
time for the presentation of claims, the superintendent of banks shall make and file 
a list of the claims presented, as provided by this section. 

Section 742-7 provides: 

"At any time after the expiration of the date fixed for the fn·esenta
tion of claims, the superintendent of banks may, out of the funds remain
ing in his hands after the payment of expezrses, declare one or more divi
dezzds, and after the expiration of one year from the first publica.fion of 
notice to creditors, lze may declare a final dividend, * * * * *" 

It is unnecessary to cite you to other statutes governing the liquidation of 
banks by you, and the course to be followed by you when all the depositors and 
creditors of the banking corporation have been paid, for, from the sections cited 
above, it is plain that the date fixed for the presentation of claims by the creditors 
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is an important date in the pcriormance of your duties. You can be absolutely safe 
in the matter of liquidating a hank hy following these statutes as to the time strictly. 
In other words. if payment to all the creditors and depositors were made by you 
before the expiration of the time fixed by law . for the presentation of claims, and 
then after such payments had been made, and before the expiration of such time, 
valid claims were presented, in the absence of sufficient assets of the bank to pay 
the same, you would probably be liable. 

I do not wish to state that you are absolutely prevented from paying diddends 
or the final dividend before the period prescribed by law, but it is a matter in 
which you must act at your own peril. If you know that all the claims are in, 
or that there will be sufficient funds 'with which to pay all claims that might be 
presented, then you would probably he justified, and it would he best to pay all 
claims in full as rapidly as possible, hut you should take this course only when 
no doubt whatever exists, and wherever there is any doubt at all, follow the 
statute strictly. 

Very truly yours, 
TnlOTHY S. HoG.\~. 

Atlomcy (;c,lcral. 

493. 

BAXKS AXD BAXKTXG-IXCREASE OF C\PITAL STOCK-~-\FTER OR
GAXJZATIOX, IX(REASED STOCK 1\EED XOT ALL BE SUBSCRIBED. 

[;ndcr Section 9i25 aud 8698 of the 
1
Geueral Code a bank incorporated in Ohio 

prior to the passage of the present banking act may iucrease its stock from 
$100,000 to $250,000, obtain subscribers for $100,000 of the increase and' retain the 
$50,000 balance as treasury sloe!?. 

After a bank has completed its organi:::ation there is 110 rcquircme111 that all 
of its sloe!~ be subscribed. 

Hou. F. E. Baxter, Superillteudcllt nf Ranks, Columbus, Ohio. 

DE.\R SIR :-In your letter of :-ray 17, 1912, you make the following request 
for my opinion : 

"A certain hank incorporated under the laws of Ohio prior to the 
passage of the present banking act has an authorized capital of $100,000.00 
which is fully paid and issued. It now desires to increase this authorized 
capital to $250,000.00, obtain subscribers for $100,000.00 and retain the 
remaining $50,000.00 as treasury stock. 

"Please advise me as to whether or not in your opinion this action 
would be legal, providing the present stockholders waive their rights to 
this $50,000.00 increased capital." 

Section 9742 of the General Code provides that after April 1. 1910, all banking 
corporations or associations organized prior to the passage of the present banking 
act must conform their business and transactions to the provisions of the present 
law. 

Authority to increase capital stock is given to banks by Section 9i25, which 
is as follows: 

"A corporation doing business under the prov1s10ns of this chapter, 
may increase its capital stock as prO\·ided for other corporations. In 
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case of such increase, the board of directors first shall offer such ad
ditional stock pro rata to all stockholders of record, at such price, not 
less than par, as they deem best for the interest of the corporation. 
Shares remaining unsold then may be sold to any person on the same 
or better terms." 

The provision for the increase in capital stock by a corporation, referred to 
in Section 9725, is Section 8698 of the General Code, which is as follows: 

"After its original capital stock is fully subscribed for, and an 
installment of ten per ceflt. on each share of stock has been paid thereon, 
a corporation for profit, or a corporation not for profit, having a capital 
stock, may increase its capital stock or the number of shares into which 
it is divided, prior to organization, by the unanimous written consent of 
all original subscribers. After organization the increase may be made by a 
vote of the: holders of a majority of its stock, at a meeting called by majority 
of its directors, at least thirty days' notice of the time, place and object 
of which has been given by publication in some newspaper of general 
circulation, and by letter addressed to each stockholder whose place of 
residence is known. Or, the stock may be increased at a meeting of the 
stockholders at· which all are present in person, or by proxy, and waive 
in writing such notice by publication and letter; and also agree in writing 
to such increase, naming the amount thereof to which they agree. A 
certificate of such action shall be filed with the secretary of state."* 

It would seem, from the sectioi1s above quoted, that authority is given to 
banks to increase capital stock, and that it is not necessary that all of said increase 
be subscribed for. 

Section 9i04 provides the amount of capital stock that the different kinds of 
banks are required to have; and Section 9il6 provides that all of the stock must be 
fully subscribed. and fifty per cent. of each share paid in before it may be authorized 
to commence business. But these sections, I take it, relate to the preliminary or
ganization of the bank and the initial conditions that must be complied with before 
it can begin business. But after these conditions have been complied with, and 
it is actually doing business, it seems that Section 9725 clearly gives the authority 
to increase the capital stock, and I fail to find any restriction or limitation as to 
the amount of this stock that must be subscribed. Therefore, in the absence of such 
a limitation or restriction, it seems to me that the action spoken of in your letter 
would be legal. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney Ge11eral. 
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552. 

BAXKS AND BAXKIXG-DEPOSITS OF TOWXSHIP FUXDS IN BANKS 
OUTSIDE OF COUXTY-COXDITIONS PRECEDENT. 

Wizen atl}' of the conditions euumerated in Section 3323 of the General Code 
exist, the township tmstees may enter into a contract with one or more banks that 
are convenie11tly located withi~t the county or with one or more banks itl an ad
jacent co1mty of which the toumship is a part, and which offer the highest rate of 
interest (which in 110 case shall be less than t·wo per cent.) upon the funds 
deposited. 

Hon. F. E. Baxter, Superintmdent of Banks, Columbus, Ohio. 

DEAR SIR :-On July 9, 1912, you submitted the following question for my 
opinion: 

"Can township funds be deposited outside the county, when an 
outside bank bids a higher rate of interest than those within?" 

Section 3320 of the General Code provides as follows: 

"The trustees of any township shall provide by resolution for the 
depositing of any or all moneys coming into the hands of the treasurer 
of the township, and the treasurer shall deposit such money in such bank, 
banks or depository within the county in which the township is located 
as the trustees may direct subject to the following provisions," 

The provision of this section that the funds shall be deposited in banks or 
depositories within the county in which the township is located is qualified by the 
following sections: 

Section 3322 of the General Code provides ar follows: 

"In townships containing two or more banks, such deposits shall be 
made in the bank or banks situated in the township that offer, at com
petitive bidding the highest rate of interest upon the daily balance on such 
funds, which in no case shall be less than two per cent. for the full time 
the funds are on deposit. Such bank or banks shall give a good .and 
sufficient bond to be approved by the township trustees, for the township 
trustees, for the safe custody of such funds in a sum at least equal to 
the amount deposited. No bank or depository shall receive a larger 
deposit of such funds than the amount of such bond and in no event to 
exceed three hundred thousand dollars. The treasurer of the township 
shall see that a greater sum than that contained in the bond i& not deposited 
in such bank or banks, and such treasurer and his bondsmen shall be liable 
for any loss occasioned by deposits in excess of such bonds." 

Section 3323 is as follows: 

"In a township in which but one bank is located, and the location 
thereof is convenient to the township treasurer, the funds of the township 
shall be deposited in such bank at a rate of interest not less than two 
per cent. on the average daily balance, but wh.en the trustees have reason 
to believe that such bank is not a safe depository, or when the location 

23-.A. 0. 
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thereof is incom·enient to the township treasurer, or when such bank 
refuses to pay at least two per cent. interest, or wher!! there are two 
banks in a township and either one or both refuse to pay at least two per 
cent. interest on such deposits, or in a township in \Vhich no bank is 
is located, after the adoption of a resolution providing for the deposit of 
its funds, the trustees may enter into contract with one or more banks 
within the county, or in a county adjacent to the county of which the 
township is a part, that are conveniently located and which offer the 
highest rate of interest on the average daily balance, and which in no 
case be less than two per cent. for the full time the funds are on deposit." 

The language used in Section 3323 makes the question somewhat difficult; for 
it would seem from it that township funds may be deposited in a bank situated in 
a county adjacent to the county of which the township, is a part when any one of 
the follow"ing conditions exist: 

a. \Vhen the trustees have reason to believe that the bank in the township is 
not a safe depository. 

b. ·when the bank in the township is not convenient to the township treasury. 
c. \Vhen the bank refuses to pay at least two per cent. interest. 
The above conditions apply to a township in which only one bank is located; 

but according to the language of this section they seem also to apply to a township 
in which more than one bank is located; and in addition the following conditions 
are provided by the statute: 

d. \Nhere there are two banks in a township and either one or both refuse 
to pay at least two per cent. interest on deposits. 

e. When there is no bank located in the township. 
It would seem from this section that in a township in which any one of the 

conditions above enumerated exist, the trustees, after the adoption of a resolution 
providing for the deposit of 'its funds, may enter into a contract with one or 
more banks within the county, or with one or more banks in a county of which 
the township is a part, that are conveniently located, and 'which offer the highest 
rate of interest (which in no case, can be less than two per cent.) upon the funds 
deposited. 

Very truly yours, 
TnwTHY S. HoGAN. 

Attorney General. 

564. 

FOREIGN CORPORATION-USE OF MISLEADING NAME ILLEGAL 
-"BANK" OR "TRUST C011PANY." 

A foreign corporation cannot do business in Ohio tmder the name of a banking 
and trust company business when it does not intend· to engage in such business for 
the reason 'that such a name would mislead the p!tblic in violatio11 of Sections 8628 
and 178 General Code. 

H on. F. E. Baxter, Superintendent of Banks, Columbus, Ohio. 

DEAR SIR :-I am in receipt of your letter of August 1, 1912, in which you ask 
whether a foreign corporation authorized to do, and 'doing business in Ohio, but 
not engaged in banking or trust company business, may use a name in which 
"bank" or "trust company" appears. 

I do not find any definite provision of law governing this matter. It seems 
to me that under Section 8628 of the General Code, which is as follows: 
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"The secretary of state shall not file or record any articles of 
incorporation wherein the corporate name is likely to mislead the public 
as to the nature or purpose of the business its charter authorizes, nor if 
such name is that of an existing corporation, or so similar thereto as to 
be likely to mislead the public, unless the written consent of the existing 
corporation, signed by its 'president and secretary, be filed with such 
articles." 

and Section 178 General Code, 

"Before a foreign corporation for profit transacts business in this 
state, it shall procure from the secretary of· state a certificate that it has 
complied with the requirements of law to authorize it to do business 
in this state, and that the business of such corporation to 'be transacted 
in this state, is such as may be lawfully carried on by a corporation, 
organized under the laws of this state for such or similar business, or 
if more than one kind of business, by two or more corporations so ·in
corporated for such kinds of business exclusively. No such foreign 
corporation doing business in this state without such certificate shall 
maintain an action in this state upon a contract made by it in this state 
until it has procured such certificate. This section 'shall not apply to 
foreign banking, insurance, building and loan, or bond investment cor
porations." 

707 

a foreign corporation which wished to obtain authority in this state to do business, 
and which, while it 'had in its name the words "bank" or "trust company," intended 
to engage in neither the banking or trust company business in this state, should 
be refused such authority on the ground that the name of the corporation 'is likely 
to mislead the public. 

Very truly yours, 
TIMOTHY S. HoGAN. 

Attomey General. 

603.' 

BANKS A~D BAXKING-BAXKS ~IA Y FURNISH SURETY BO~DS TO 
PROTECT DEPOSITORS. 

The power co11ferred upon a bank· to contract a11d to be contracted with is 
broad enough to enable it to furnish a surety bond for the protection of itS> 
depositors. 

CoLUMBus, OHIO, August 22, 1912. 

Hon. F. E. Baxter, Superintendent of Banks, Columbus, Ohio. 

DEAR SIR :-In your letter of August 9, 1912, you 'ask whether or not a bank, 
under the laws of Ohio, can purchase a bond for the protection of its depositors, 
the same as now done by banks to secure deposits of public funds. 

I find no provision of the statutes governing this subject nor bearing even 
remotely upon it. Section 9708 of the General Code provides for 1the general 
powers which shall be given to banks by the state. In brief these are, that the persons 
forming a banking corporation 'shall, upon compliance with the statutes, become a 
body corporate, with succession, and shall have power to adopt and use and alter 
a corporate seal; to contract and be contracted with; to sue and be 'sued; to adopt 
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regulations for the government of the corporation not inconsistent with the con
stitution and laws of the state; and, finally, to do all needful acts to carry into 
effect the objects for which it was created. 

The power given to contract and be contracted with, and to do all needful 
acts to carry into effect the objects for which it was created, of course, give to 
a bank very broad powers and, in the absence of any provision prohibiting, even by 
implication, a bank from securing its depositors by a surety company bond, it seems 
that this power or right can well be implied. 

In Morse on Banks and Banking, 4 Ed., Section 65, in speaking of the endorse
ment or guaranty of a note by a bank, it is stated that a bank can not be surety 
for another in any business in which it has no interest and can derive no profit, but 

"a warranty of goods sold by the bank, or an endorsement or guaranty 
of a note negotiated by it, is perfectly lawful; for, besides being rendered 
necessary and proper by the usual habit of business and by the nature of 
the case, such transactions are not open to the objections above. They are 
not contracts upon air; the bank receives value and has a real interest; 
* * * and even if loss occurs it is attributable to the carelessness or mis
fortune of the bank in acquiring the subject matter, not in guaranteeing 
it, and such agreements are not dangerous to the financial health of the 
community, but beneficial to it." 

It seems to me that, as stated by Mr. Morse, it would be decidedly beneficial 
to the public to have a bank purchase a bond from some substantial surety company 
as an additional safeguard to its depositors, and that anything that tends to make 
the deposits of the public in banks more secure should commended. 

I am, therefore, of the opinion that under our laws a transaction of this 
charter would be perfectly legitimate. 

Very truly yours, 
TIMOTHY S. HoGAN. 

Attorney General. 

686. 

BAKKS AND BA~KI~G-CONSTITUTIONAL AMENDMENT PROVIDING 
FOR DOUBLE LIABILITY APPLIES TO A1v10UNT OF STOCK SUB
SCRIBED. 

The language of Article XIII, Section 3 of the amended Constitution, pro
viding for double liability of stockholders of corporations authorized to receive 
money on deposit, to-wit: "shall be held individually * * * to the extent of the 
amount of their stock therein, in addition to the amount invested in such shares," 
must be construed to require liability for double the amount subscribed and not 
merely for double the amount paid in. 

CoLUMBus, Omo, October 22, 1912. 

Ho11. F: E. Baxter, Superintendent of Banks, Columbus, Ohio. 

DEAR SIR :-On September 25th you sent me a request received by you from 
Mr. L. B.-asking for an opiriion as to whether the constitutional amendment pro
viding for the double liability of stockholders of corporations authorized to receive 
money on deposit means that the stockholders of banks having half of their capital 
stock paid in will be liable to pay in the unpaid portion of their subscription, and 
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then double that, or whether in banks where only one-half of the capital stock is 
paid in, it will mean that the stockholders will only be called upon to pay the full 
amount of their subscription. 

The proposal which gives rise to this inquiry is Xo. 34, which, by its adoption 
at the election held on September 3, 1912, becomes Section 3 of Article XIII of the 
Constitution, and is as follows: 

"Dues from private corporations shall be secured by such means as 
may be prescribed by law, but in no case shall any stockholder be 
individually liable otherwise than for the unpaid stock owned by him or 
her: except that stockholders of corporations authorized to receive money 
on deposit shall be held individually responsible, equally, ratably, and not 
one for another, for all contracts, debts, and engagements of such cor
porations, to the extent of the amount of their stock therein, at the par 
value thereof, in addition to the amount invested in such shares. Xo cor
poration not organized under the laws of this state, or of the United 
States, or person, partnership or association shall use the word 'bank,' 
'banker' or 'banking,' or words of similar meaning in any foreign 
language, as a designation or name under which business may be con
ducted in this state unless such corporation, person, partnership or asso
ciation shall submit to inspection, examination and regulation as may 
hereafter be provided by the laws of this state." 

This constitutional provision, Section 3, Article XIII, of the Constitution, as 
it stood prior to the amendment, was as follows: 

"Dues from private corporations shall be secured by such means as 
may be prescribed by law, but in no case shall any stockholder be individ
ually liable otherwise than for the unpaid stock owned by him or her." 

It will be seen that the original section is incorporated in the amendment 
and the single liability for all corporations, including uanking corporations, is the 
same, but in addition stockholders of banking corporations (corporations author
ized to receive money on deposit) are held liable to the extent of the amount of their 
stock in such corporations, at the par value thereof, in addition to the amount 
invested in such shares. 

I do not take it that the words "to the amount invested in such shares" 
means that the stockholder is only liable primarily to the amount he has paid in on the 
stock subscribed by him, for that would be in contradiction to the first part of the 
provision, which is that in all corporations stockholders are liable for the unpaid 
stock owned by them. In other words, that they are liable to the full extent of the 
stock subscribed, no matter how much may be paid in on the same. This is the 
primary liability and the amendment applies to the increase, and it seems to me it 
is plain that it means that this additional liability shall be the extent of the par 
value of the stock subscribed, no matter whether fifty per cent. has been paid in or not. 
In other words, for instance, if a person subscribes for one share of stock and pays 
in fifty per cent. of the value of the same, he would be liable for the fifty per cent. 
remaining unpaid on his subscription and to one hundred per cent. in addition. 

Very truly yours, 
TrMOTHY S. HoGAN. 

Attorney General. 
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ffi7. 

BANKS Al\D BAXKI~G-CONSTITUTIONAL A;\IEND;\lENT-DOUBLE 
LIABILITY OF STOCKHOLDERS EFFECTIVE JANUARY 1, 1913-
PROHIBITION OF USE OF WORD "BANK" WITHOUT EXA;\UNA
TION, REGULATIONS, ETC., NOT EFFECTIVE UNTIL PASSAGE OF 
LAWS THEREFOR. 

That part of Section 3, Article XIII, of the Constitution as amended which 
Provides that "stockholders of corporations authorized to receive money on deposit 
shall be liable for all debts, c011tracts and obligations of such corporations to the 
extent of the amount of the par value of their stock therein, in addition to the 
amount invested in such shares," is self executing and shall be effective from the 
1st day of January, 1913. 

The second part of said constitutional provision which Prohibits persons, 
partnerships, corporations or associations from using the bank i11 a business name 
without submitting to inspection, examination and regulation "as may hereafter be 
Provided by the laws of tlzis state," can take effect only in accordance with laws 
:yet to be enacted providing for such inspection, regulation and examination. 

CoLUMBUS, OHIO, October 22, 1912. 

Ho11orable F. E. Baxter, Superintendent of Banks, Columbus, Ohio. 

DEAR SIR :-In your letter of August 20th, you make the following request 
for my opinion: 

"Please render me an opuuon as to whether or not the provisions 
of Proposition No. 34-Amendment to the Constitution-will automat
ically go into effect without subsequent action of the legislature, in the 
event of approval by the electors on September 3rd; and, if so, upon 
what date?" 

This proposal, having been adopted at the election held on September 3, 1912, 
becomes Section 3, Article XIII, of the Constitution, and is as follows: 

"Dues from private corporations shall be secured by such means 
as may be prescribed by law, l:)ut in no case sha.ll any stockholder be in
dividually liable otherwise than for the unpaid stock owned by him or 
her; except that stockholders of corporations authorized to receive money 
on deposit shall be held individually responsible, equally and ratably, and 
not one for another, for all contracts, debts and engagements of such 
corporations, to the extent of the amount of their stock therein, at the par 
value thereof, in addition to the amount invested in such shares. No 
corporation not organized under the laws of this state, or of the United 
States, or person, partnership or association shall use the word 'bank,' 
'banker' or 'banking' or words of similar meaning in any foreign language, 
as a designation or name under which business may be conducted in this 
state unless such corporation, person, partnership or association shall 
submit to inspection, examination and regulation as may hereafter be pro
vided by the laws of this state." 

By the schedule to the Constitutional Amendments voted for on September 3, 
1912, which schedule is also adopted, the several amendments adopted at said election 
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becomes effective on the 1st day of January, 1913, and therefore this amendment 
would become effective at that time. The first part of the amendment, providing 
for dues from private corporations and for the double liability of stockholders of 
corporations authorized to receive money on deposit, is self-executing and becomes 
effective without any action by the legislature. 

The second part of the said provision, which is primarily intended to prevent 
persons or associations using a business name including the word "bank," "banker;• 
or "banking" unless such person or association submits to examination by the proper 
state officials, is not self-executing for the reason that our present banking laws only 
provide for the inspection and examination of banking corporations organized under 
the laws of Ohio. 

Section 711 of the General Code is as follows: 

"The superintendent of banks shall execute the laws in relation to 
to banking companies, savings banks, savings societies, societies for 
savings, savings and loan associations, savings and trust companies, safe 
deposit companies and trust companies and every other corporation or 
association having the power to receive, and receiving money on deposit, 
chartered or incorporated under the laws of this state. X othing in this 
chapter shall apply to building and loan associations." 

Section 724 of the General Code provides: 

"At least twice each year, and also when requested by the board 
of directors or trustees thereof, the superintendent of banks or an 
examiner appointed for that purpose shall thoroughly examine the cash, 
bills, collateral or securities, books of account and affairs of each bank, 
savings bank, safe deposit and trust company, savings and loan society 
or association incorporated under any law in this state. Such examination 
shall be made in the presence of the members of the executive committee 
or a majority thereof. He shall ascertain if any such corporation,.com
pany, society or association is conducting its business in the manner pre
scribed by law and at the place designated in its articles of incorporation." 

From these sections it appears that the jurisdiction of the superintendent of 
banks as to their inspection and examination applies only to banks incorporated 
under the laws of this state, and it has been so held. Therefore, the power to 
examine and inspect persons, partnerships, or associations other than banking cor
porations not being lodged in the superintendent of banks, and not being given by 
law to any other state official, it will be necessary for the legislature to include 
the power to inspect and examine such persons, partnerships or associations in 
the other powers and duties cast upon the superintendent of banks, or to grant this 
power and designate these duties to some other official• or board, and this portion 
of this constitutional provision cannot become effective until this is done. 

Very truly yours, 
TIMOTHY S. HoG.\:-1 

Attorney General. 
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737. 

BANKS A~D BANKING-~0 POWER OF STATE BANKS IN OHIO TO 
ISSUE BILLS OR NOTES FOR CIRCULATIOX. 

By virtue of Section 13097, General Code, no banks in this state have the 
power to isst1e bills or notes for circulation. 

CoLUMBUS, OHio, August 27, .1912. 

Honorable F. E. Baxter, Superintendent of Banks, Columbus, Ohio. 

DEAR SIR :-In your letter of August 1, 1912, you submit the following inquiry 
received by you from Honorable Henry J. Ford, Commissioner of the Department of 
Banking and Insurance, in the state of New Jersey, and you ask if I will give you 
an opinion as to the same : 

"This Department desires to ascertain the present situation in the 
several states with regard to the power of the state banks to issue bills 
or notes for circulation. It is, of course, well known that such power in 
state banks cannot be actually exercised because of the prohibitive tax of 
ten per cent. imposed by the federal government upon circulating notes 
other than those issued by national banks; but it is desired to learn to 
what extent the power still exists, although not now exerdsed. 

"I shall, therefore, be obliged if you will advise me whether the 
laws of your state permit banks to issue notes or bills for circulation, 
and if so, upon what conditions." 

Prior to 1851 in the legislation and decisions of Ohio, the words "banking 
institution" or "banks" seem to have been applied almost entirely to corporations 
which were authorized to issue bills and notes for circulation as currency. 

In 1815 (13 0. L., 152) the first act was passed which prohibited companies 
or individuals from issuing bank notes unless the individual was expressly authorized 
by law, oto the company incorporated by law for that purpose. Many special laws 
were passed incorporating banking companies to do a banking business up to 1845, 
when an act was passed ( 43i 0. L., 24) providing for the incorporation of a state 
bank and other banking companies. This act provided for the organization, man
agement, privileges and liabilities of such banks and for currency to be issued by 
them. The duration of the franchise to be exercised under this act was limited to 
twenty-one years, expiring May 21, 1866. 

The financial troubles through which the people of this state passed prior to 
1851 were largely blamed upon the banking system as it then existed, i. e., the 
paper currency issued by the banks. On account of the feeling against the banks 
and the agitation against special privileges granted to them and the power to issue 
currency, the constitutional convention of 1851 adopted Section 7 of Article 13, which 
1s as follows : 

"~o act of the general assembly, authorizing associations with bank
powers, shall take effect until it shall be submitted to the people at the 
general election next succeeding the passage thereof, and be approved by a 
majority of all the directors voting at such election." 

This section relates solely to banks of issue. (See Dearborn vs. The ~ orthwestern 
Savings Bank, 42 o'. S., 617) 

The legislature of Ohio, on ?.larch 21, 1851, passed an act known as the 
"Free Banking Act," (49 0. L., 41). This act, though passed after the adoption 
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of the constitution by the convention, was by virtue of Section 1 of the schedule to 
the Constitution (which provided that all laws in this state in force on September 1 
not inconsistent with the Constitution should continue in force until amended or 
repealed) a valid enactment. It provided for the issue of currency by such banks, 
and also provided by Section 10 of the act, that the charters of the companies 
formed under the act should extend until the year 1872. On April 24,1879, the 
Ohio Legislature, by an act found in 76 0. S., 72, repealed all the sections of the 
Free Banking Act authorizing the issuance of currency, and also amended Section 17 
of the original Free Banking Act (which section as originally enacted prohibited the 
issuance and circulation of currency, except as authorized by the act) to read as 
follows: 

":No banking company, either heretofore or hereinafter organized 
under this law, shall at any time issue, or have in circulation, any note, 
draft, bill of exchange, acceptance, certificate of deposit, or any other 
evidence of debt, which, from its character, form, or appearance, shall be 
calculated or intended to circulate as money; * * *." 

This section is now found as Section 13097 of the General Code. 
The Free Banking Act exists today practically as originally enacted, with the 

exception of the repeal of all the sections allowing such banks to issue currency. 
There are, I think, a few banks still in existence in this state which were incor
porated under the Free Banking Act, but they do not, of course, now possess the 
power to issue currency. 

No banks in this state have at this time the power to issue bills or notes for 
circulation. As shown above, this is expressly forbidden to banks by Section 17 
of the act of 1879, and there has been, so far as I know, no attempt to authorize 
the incorporation of such an institution as provided by Section 7 of Article 13 of 
the constitution. Very truly yours, 

TIMOTHY s. HOGAN. 
A ttonzey General. 

750. 

BA:t\KS AKD BANKI~G-CLADIS OF CREDITORS OF DEFUNCT BANK 
IN HANDS OF SUPERINTENDENT OF BANKS ENTITLED TO PAR· 
TICIP AT ION OF FUNDS IN HAND OF SUPERINTENDENT WHEN 
PRESENTED AFTER DATE OF FINAL DISTRIBUTION. 

The effect of Sectio11 742-3 Ge11eral Code, providing for notice to conditions of 
a defunct bank by the superintendent of banks, setting a definite date for the pre
sentation of claims, is to give the claims presented within such date priority. I 11 

accordance with the latter part of said section, valid claims presented later than 
such date, or even later than the date of final distribution, a year after the first 
pttblication of notice to creditors, must be allowed by the superintendent so long as 
there are auy funds in his hands applicable to the payment thereof. 

Under Section 742-16, unclaimed deposits and dividends upon claims in the 
hauds of the superintendent for six months after the declaration of the final divi
dends must be deposited i11 accordauce with said section and camtot be distributed 
to stock holders. 

CoLuMBus, Omo, December 12, 1912. 

Honorable F. E. Baxter, Superintendent of Banks, Columbus, Ohio. 

DEAR SIR :-I am in receipt of your letter of November 16, 1912, in which you 
make the following request for my opinion: 
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"Please render to this office an opinion as to whether or not claims 
filed by creditors of defunct banks after the expiration of one year from 
date of notice, should be allowed and paid by this department." 

Section 742-3 of the General Code provides for notice to be given by the 
superintendent of banks when he has taken possession of the property and business 
of the banking corporation. I wish to call your attention particularly to the last 
sentence of this section. The section is as follows: 

"The superintendent of banks shall cause notices to be given by ad
vertisement in such newspaper as he may direct weekly for three con
secutive months, calling~on all persons who may have claims against such 
corporation, company, vsociety, or association, to present the same to 
the superintendent of banks and to make legal proof thereof at a 
place and within a time not earlier than the last day of publication 
to be therein specified. The superintenden~ of banks shall mail a 
. similar notice to all persons whose names appear as creditors upon 
the books of the corporation, company, society or association. If the 
superintendent of banks doubts the justice and validity of any claim, he may 
reject the same and serve notice of such rejection upon the claimants 
either by mail or personally, and an affidavit of the service of such notice, 
which will be prima facia evidence thereof, shall be filed in his office. 
An action upon a claim so rejected must be brought within six months 
after such service. Claims presented and allowed after the expiration of 
the time fixed in the notice to creditors, shall be wtitled to be paid the 
amount of all prior dividends therein if there be funds sufficient therefor 
and share in the distribution of the remaining assets in the hands of the 
superintendent of banks equitably applicable thereto. 

Section 742-7 provides as follows: 

"At any time after the expiration of the date fixed for the presenta
tion of claims, the superintendent of banks may, out of the funds remain
ing in his hands after the payment of expenses, declare one or more 
dividends, and after the expiration of one year from the first publication 
of notice to creditors, he may declare a final dividend,-such dividends 
to be paid to such persons and in such amounts and upon such notice as 
may be directed by the common pleas court of the county in which the 
office of such corporation, company, society or association was located." 

Section 742-16 is as follows: 

"Dividends and unclaimed deposits remammg in the hands of the 
superintendent of banks for six months after the order for final dis
tribution shall b~ by him deposited in one or more state banks of deposits, 
savings banks or trust companies to the credit of the superintendent of 
banks in his name of office, in trust for the several depositors or creditors 
entitled thereto. The superintendent of banks may pay over the moneys 
so held by him to the persons respectively entitled thereto, upon being 
furnished satisfactory evidence of their right to the same. In case of 
doubt or conflicting claims he may apply to the common pleas court of 
the county in which the office of such corporation, company, society or 
association was located for an order authorizing and directing the pay-
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ment thereof. He may apply the interest earned by the .money so held 
by him toward defraying the expenses of the payment and distribu
tion of such unclaimed deposits or dividends to the depositors and 
creditors entitled to receive the same, and he shall include 1in his annual 
report to the governor a statement of the amount of interest earned by 
such unclaimed dividends." 

Section 742-11 provides as follows: 

"\\"henever the superintendent of banks shall have paid to each 
depositor and ·creditor of such corporation, company, society, or associa
tion (not including stockholders) whose claim or claims as such de
positor or creditor shall have been duly proved and allowed, the full 
amount of such claims, and shall have made proper provision for un
claimed or unpaid deposits or dividends, and shall have paid all the ex
penses of the liquidation, the superintendent of banks shall call a meet
ing of the stockholders of such corporation, company, society or associa
tion, by giving notice thereof for thirty days in one or more newspapers 
published in the county wherein the office of such corporation, company, 
society or association was located." 
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Briefly, the above quoted sections provide, first, for notice to be given by the 
superintendent of banks, upon taking possession of the property and business of 
the banking corporation, calling on alf persons who have claims against such cor
poration to present same within the time mentioned in the notice, and it seems 
clear from the last sentence of section 742-3, and from the other sections that I 
have quoted, that the intent of these statutes is not to bar the holder of valid 
claims from participating in the distribution of the funds of the bank, if his claim 
is not presented in the time named in the notice, or within one year from the 
date of the first publication of the notice, but is to give priority to the creditors who 
present their claims within the time named, i. e., any claimant who fails to file his 
claim within the time named in the notice, or within one year from the date of 
the first publication of the notice to the creditors takes the risk of having the funds 
in the hands of the superintendent of banks entirely distributed before his claim 
is presented, in which event he would have no recourse; but even though the year 
mentioned in Section 742-7 has expired, and the superintendent of banks has paid all 
claims which have been filed and there still remain funds belonging to the defunct 
bank in his charge, the holder of the claim would surely be entitled, upon proper 
proof of same, to payment. 

Under Section 742-16, unclaimed deposits and dividends upon claims remaining 
in the hands of the superintendent of banks for six months after the order for 
final distribution (which I take it to be the final dividend referred to in Section 
742-7) must be deposited in one or more state banks of deposit, savings banks or 
trust companies to the credit of the superintendent of banks in trust for the 
several depositors or creditors entitled thereto. This section is specific and man
datory and wherever there are unclaimed deposits, or amounts due by way of 
dividends to creditors upon claims which have been presented, and which amounts 
have not been claimed, it is the duty of the superintendent of banks to deposit them 
as provided in said section, and he cannot include such unclaimed deposits or 
dividends to depositors or creditors in funds to be distributed by him, and Section 
742-11 provides that such provision must be made for unclaimed or unpaid de
posits or dividends before the superintendent of banks holds the stockholders' meet
ing to determine whether the superintendent of banks shall continue to administer 
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the assets of the said corporation, or whether an agent shall be appointed so to do 
by the stockholders of said corporation. 

The latter part of this opinion is not specifically asked for in your letter, but 
as I feel that it is connected with the question first asked by you, I have included 
my view on it. 

In brief my opinion is that valid claims against a banking corporation, and 
duly proved and presented, must be allowed by the superintendent of banks so long 
as there are any funds in his hands applicable to the payment thereof, i. e., at 
any time prior to the final distribution among stockholders of the remaining assets 
of the bank; and second, that unclaimed deposits and dividends upon claims in the 
hands of the superintendent of banks for six months after the declaration of the 
final dividends must be deposited as provided in Section 742-16, and cannot be dis
tributed to stockholders. 

Very truly yours, 
TIMOTHY S. HOGAN. 

A ttomey General. 
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(To the Superintendent of Insurance) 
235. 

I:NSURAXCE- BURIAL ASSOCIATIOXS- IXDDIXITY COXTRACTS
BUSIXESS BY UXDERT AKERS OF REDUCD\G FUXERAL EX
PE::-.!SES UPOX PAY~IENT OF ~IDIBERSHIP FEE, ILLEGAL. 

A burial association '<(ihich, upon the payment of a prescribed fee, issues a cer
tificate which entitles the holder to a 50 per cent. reduction 1tpon the fzmeral ex
peuses of any member of the family, is engaged in the business of indem11ity 
contracts and is therefore, a11 insurance business within the meaning of Section 665 
General Code and must comply with statutor:>' provisions with reference to that 
busi11ess, as a conditio11 precedent to operation. · 

CoLUMBUS, OHIO, April 3, 1912. 

HoN. E. H. :MooRE, Superintendent of lnsurauce, Columbus, Ohio. 

DEAR SIR :-I am in receipt of your favor of ~larch 2nd in which you request my 
opinion as follo.ws: 

"Several years ago a number of burial associations were organized 
in this state in connection with undertaking establishments, which under
took to pay to designated undertakers, a certain amount upon the death 
of any member, to take care of the funetal expenses of such member. 

"While the various schemes differed in form, yet the effect was the 
same, and an act was passed that is now embodied in Section 666 of the 
General Code, inhibiting any such contracts. 

"Certain undertaking companies, in this state, have undertaken to 
operate in connection with their business, so-called Mortuary Associations, 
and issue Mortuary Certificates, by the terms of which, it is provided 
that upon the payment of the sum of one dollar to such association, the 
holder of fifty (50%) per cent. discount> on funeral expenses. These 
contracts apparently run for a period of one year and are automatically 
renewable each year upon the payment of a like sum. 

"It has appeared to this department that this contract is both in the 
nature of insurance and is also within the purview of the section referred 
to. 

"Issue having been taken with the department upon this question, it 
is hereby referred to you for your opinion." 

You also enclose a pamphlet issued by one of these associations, defining its 
method of business, a copy of which pamphlet is as follows: 

THE MORTUARY ASSOCIATION. 

................ !'resident. 
• .. .. • • .. .. .. .. • Treasurer . 
..... .. .. .. .. .. • Secy. and Gen. Jllgr. 

Headquarters 
................... Undertaking Co. 

Auto-Ambulance Service . 
. .. .. .. .. .. .. . . . . . Street, 

................... Ohio. 

"Something to Think About." 
Article 1. Are you and your family members 

of this association? If not, this is worth your 
consideration . 

Article 2. By paying our representative 
($1.00) One Dollar, you and your family become 
members. 

Article 3. In case of death in your family, 
present to us your certificate of membership and 
you get 50% discount on the funeral expenses. 

Article 4. You are entitled to this discount 
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Bell Phone •••..•.. 
Cltz. Phone...... Res. Citz ......• 
• • • • . • • . . . . • • . . . . • • Undertaking Co. 
Undertakers and funeral directors, 

............ Street. • .......... Ohio 

upon payment of $1.00 to our agent, . who will 
issue your certificate. 

Article 5. All these certificates are issued in 
good faith, and we guarantee that your expense 
will be only 50% of what it would be, were you 
not a member. , 

Article 6. This proposition appeals to all 
classes. You may just as well save the 50 cents 
on the dollar, when we guarantee our service 
just as good as the others. 

Article 7. The main object of this association 
is to put within the reach of all classes a respect· 
able burial. 

Article s·. No medical examination; no age 
limit; and no person is barred from becoming a 
member. 

Article 9. Pay the agent $1.00, and he will 
issue your certificate, that entitles you to 50% 
discount at once. 

Article 10. The dues of this association shall 
be One Dollar ($1.00) per year, payable in ad
vance. 

Article 11. The 50% discount will apply on 
everything we do for you, except the cost oi 
hacks. No discount will be allowed on them. 

Article 12. The family as therein mentioned, 
shall consist only of the Father, Mother and all 
unmarried children, unless otherwise stated. 

Article 13. A dollar today may save you many 
dollars tomorrow. Callus on the phone for further 

· information and we will send our agent to 
yqu. 

You also enclose a copy of certificate by this association. This certificate is 
as follows: 

No ............ . 
Name ............................ . 
Street ........................... . 
Town ........................... .. 
Family .......................... .. 
Date ............................ .. 

· • • · · · · · · · ·······Agent. 

N 0------ Good For One Year from Date $1.00 
THE MORTUARY ASSOCIATION 

of --------------------• Ohio 
This certifies that ________________________ and 

family are entitfed to a discount of 50 per cent. on 
Funeral Expenses, including Casket, Robe, 
Shroud, Hearse, Embalming and Services. 

Providing, said funeral be purchased of_ ______ _ 
Undertaking Co., __________________ Street, and 

is in immediate Benefit for the full amount. 

Date·------------------ -------------------
Citizen Phone _________ _ Bell Phone --------

Residence, Citizen _____________ _ 

Auto Ambulance Service. Private Chapel for 
Services. 

Section 666 of the General Code provides as follows: 
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"Xo company, corporation or association engaged in the business of 
providing for t'ne payment of the funeral, burial or other expenses of 
deceased membe:s, or certificate holders therein or engaged in the 
business of providtng any other kind of insurance shall contract to pay or 
pay such insurance or its benefits or any part of either to any official 
undertaker or to an) designated undertaker or undertaking company or 
to any particular tradesman or business man, so as to deprive the represent
ative or family of the deceased from, or in any way to control them in, 
procuring and purchasing such supplies and service in the open market 
with the advantages of competition, unless expressly authorized by the 
laws of this statt: and all laws regulating such insurance or applicable 
thereto have been "complied with." 
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I do not think that this particular plan of business would come under this 
section, but the vital question to be determined is, whether this association, or 
these person~, are engaging in the business .of insurance. 

Section 665 of the General Code is as follows: 

"~o company, corporation, or association, whether organized in this 
state or elsewhere, shall engage either directly· or indirectly in this state 
in the business of insurance, or enter into any contracts substantially 
amounting to insurance, or in any manner aid therein, or engage in 
the business of guaranteeing against liability, loss or damage unless it 
is expressly authorized by the laws of this state, and the laws regulating 
it and applicable thereto,. have been complied with." 

:'llr. :\lay, in his work on insurance, at the very beginning, defines the
term (Section 1, Chapter 1, :\Jay on Insurance) as follows: 

"Insurance is a contract whereby one, for a consideration, under
takes to compensate another if he shall 'suffer loss." 

Judge Crew of the Supreme Court says, in delivering the opmwn of the 
court in the case of . State, ex rei vs. Lay lin, Secretary of State, 73 0. S. 90, at 
page 96: 

"While we have in Ohio no general statutory definition of insurance, 
it has been repeatedly held by this court, in numerous cases, that the 
contract of insurance, is a contract of indemnity." 

:\fr. Vance in his work on insurance (Chapter 2, page 42) in speaking of the 
nature of a contract of insurance says: 

"The contract of insurance is characterized by the features possessed 
by other contracts * * *. The primary requisite essential to the existence 
and validity of every contract of insurance is the presence of a risk 
of actual loss. The insurer in all cases agrees to assume this risk, in 
return for a valuable consideration paid to him by the insured. \Vhen
ever such an actual risk exists, and that risk is as.sumed by one of the 
parties to the contract, whatever be the form which the contract may 
wear, or the name which it may bear, it is in fact a contract of insurance." 

Taking the above definitions in connection with Section 665 above quoted, 
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I am of the opinion that the contracts entered into by this association with its 
certificate holders amount "substantially" if not "directly" to insurance. There 
is the presence of a risk of actual loss, that is, the death of one of the members 
of the family of the certificate holder which would necessitate the expenditure for 
a funeral. The association, or individuals styling themselves an association, fo:.
the consideration of $1.00 agrees to assume fifty per cent. of this loss; therefore, 
it seems to me that this must be classed as insurance, and therefore prohibited 
by Section 665 for the reason that this association or these persons are not 
authorized by the laws of this state to engage in insurance, and they have not 
complied with the laws of the state in regard to insurance. , 

The form of circular issued by this company and its certifi~ates seem to 
give the impression that it is some sort of a corporation doing an authorized busi
ness. It is very questionable then whether, under the doctrine announced in the 
case of State ex rei. vs. Ackerman, 51 0. S., 163, these individuals do not con
stitute an association of persons acting as a corporation within this state without 
being legally incorporated, and would, therefore, be prohibited from engaging 
in this class of business. But as I have held that the contracts really amount to 
insurance, and are therefore unauthorized, I do not deem it necessary to go into 
this matter." . 

In one of the letters sent to me accompanying this request, the following 
remarkable statement is made: 

"Undertakers usually make a profit of from SO to 85 per cent. 
on all caskets sold, and that the undertaker can afford to, and does, 
give a 50 per cent. discount on the usual selling price of caskets, and 
still makes a satisfactory profit." 

If this statement be true, and I have no doubt that it is, it :seems to me that 
there is something wrong with the undertaking business, and that citizents, per
haps because payment for undertaking bills is made at a time of great mental dis
tress, are being most outrageously imposed upon. We have had investigations in 
late years as to the high cost of living, and in view of this statement it seems to me 
that it would only be proper for an investigation to be made as to the high cost of 
dying. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General 
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509. 

FOREIGX IXSURAXCE CORPORATIOXS-CO::\IITY-SIXGLE PCRPOSE
CO::\IPAXY AUTHORIZED TO DO CASUALTY BUSINESS AGAINST 
LOSSES FRO::\I CAUSES OTHER THAX FIRE ::\IAY XOT 1::\SURE 
AGAIXST "LOSS OF USE" OF AUT0::\10BILE FR0::\1: FIRE-AETNA 
ACCIDEXT LIABILITY CO::\IPAXY. 

A foreign i11surance company orgaaized to do a casualty business other than 
fire may not be authorized to iasure in Ohio against the "lo.<s of the use of a1~ 
automobile" or for other loss caused to said automobile ·by fire; for the r.easons: 

1st. The statutes of Ohio do uot authorize such insurance and it is therefore 
prohibited. Comity will recognize the authorization of other states only whm such 
authorizations extend to rights which may be permitted by Ohio laws. 

2nd, Insurance against casualties resulting from other causes than fire, and also 
against losses caused by fire would be a violation of Sections 9510 and 9511 of the 
General Code, which restricts insurance to 011ly one of said purposes. 

3rd. Insurance against losses from both causes would work a nullification of 
said Sections 9510 and 9511 of the General Code. 

HoN. EDMOND H. ::\fooRE, Superintendent of Insurance, Columbus, Ohio. 

DEAR SIR:-You ask for my opinion as to whether or not the law of Ohio 
warrants you to issue licenses to The Aetna Accident and Liability Company en
abling them to issue combination policies. The question you wish determined, as I 
understand it, is whether or not under the statutes of Ohio and the laws of Ohio 
The Aetna Accident and Liability Company, a foreign company organized to do 
casualty business other than fire, may issue a policy insuring against loss of the 
automobile * * * cab or other consequential loss resulting from damage to or des
truction of said automobile * * * provided such damage or destruction * * is caused 
by fire arising from any cause whatever, including self-ignition. 

Upon receiving your request l\Ir. ]. W. Mooney, representing The Old Colo'ly 
Insurance Company, of Boston, :Yiass., expressed the desire to be heard in 
argument, taking the view that the issuance of such license was contrary to law. 
Thereupon I requested him to file written brief stating his reasons why such license 
should not issue, at the same time advising :Messrs. Lemuel ]. Collins, C. C. Benner 
and Edward T. Powell, attorneys for The Aetna Accident and Liability Company, 
to file their brief setting forth reasons why such license should issue. These 
gentlemen quickly filed their briefs, copies whereof I am sending you herewith. 
These briefs were of great aid to me in arriving at a conclusion. 

::VIr. ::\looney's contention is that permission to issue a policy containing th,~ 
provisions of Clause One of the policy proposed to be issued by The Aetna 
Accident and Liability Company should be denied for the following reasons : 

"1. The statutes do not permit and therefore deny the right to 
insure the loss of the use of property. 

"2. For the reason that Clause One of the policy in question when 
issued by a casualty company squarely violates Sections 9510 and 9511 
of the Code. 

"3. For the reason that the effect of granting the permission to 
issue the proposed policy would nullify Sections 9510 and 9511 of the 
Code." 

As to Objection One counsel for The Aetna Accident and Liability Company 
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insist that the case of the State ex rei. Sheets, Attorney General, vs. The Aetna 
Life Insurance Comany, 69 0. S. 317 is decisive in favor of their position. 

The first reading of the syllabi in that case would seem to sustain this posi
tion, but a closer analysis of it proves the' contrary. 

The syllabi in said case are as follows: 

"1. A life insurance company incorporated and organized under 
the laws of another state and authorized by its charter to engage in the 
business of 'indemnifying employers against loss or damage for personal 
injury or death resulting from accident to employes or persons other than 
employes,' may, upon complying with the statutory requirements regulat
ing deposits by foreign corporations, be licensed and permitted, under 
favor of Section 3596, Revised Statutes, to engage in and transact such 
employers' liability insurance in this state. 

"2. In the absence of any statute in Ohio regulating life insurance 
companies from doing an employers' liability insurance in this state, 
and tlze business itself being by statute expressly authorized; a life in
surance company incorporated and organized under the laws of a sister 
state and empowered by its charter to engage in the business of 
employers' liability insurance, may, by the comity that prevails between 
the states, be licensed and permitted to transact such ~Jusiness in this 
state, although our statute has not in express terms conferred upon 
domestic life insurance companies authority to engage in or transact that 
particular kind of insurance." 

The present case does not come within the principles of either syllabus. 
The Sheets case was readily decided so far as the merits went under Syllabus 
One, coming entirely under favor of the then Section 3596 Revised Statutes. The 
Court, however, went beyond the requirements of that case and made, the con
ditions under which, in the absence of any statute prohibiting life insurance 
companies from doing an employers' liability insurance in this state such foreign 
companies might still be licensed. One of the principal conditions in said Second 
Syllabus is "and the business itself being by statute expressly authorized." I take 
it that by the very expression of comity means that the company from a foreign 
state may do business that is authorized by the laws of our own state. To permit 
a foreign company to do a kind of business no authorized to be done by any 
kind of domestic corporation transcends the limitations of comity. 

Moreover, the provisions of Section 665 of the General Code seem quite 
comprehensive. They are as follows: 

"No company, corporation, or association, whether authorized in this 
state or elsewhere, shall engage either directly or indirectly in this state in 
the business of insurance, or enter into any contracts substantially 
amounting to insurance, or in any manner aid therein, or engage in the 
business of guaranteeing against liability, Joss or damage, unless it is 
expressly authorized by the laws of this state, and the laws regulating 
it and applicable thereto, have been complied with." 

The decision of the supreme court upon which the applicant relies is not 
out of harmony with Section 665, but in complete conformity thereto. That is 
shown from the language "unless it is expressly authorized by the laws of this 
state." The essential question is not that a particular line of insurance companies 
may be authorized to do a particular kind of business, but is the business that is 
of concern expressly authorized to be done by the laws of this state in the hands 
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of any kind of corporation? If so, the foreign company could lawfully be licensed 
because the statutes do not disclose that the carrying on of such business was not 
contrary to public policy, but when the statute forbids any company, corporation or 
association, whether organized in this state or elsewhere to engage in the business 
of insurance unless it is expressly authorized by the laws of this state, there is no 
room for comity as to any matters embraced within the statutes. 

Having determined this question upon the first ground of objection further 
investigation would seem unnecessary. However, it may not be amiss to take up 
the second ground of the objection, to-wit: 

"For the reason that clause one of the policy in question when 
issued by a casualty company squarely violates Sections 9510 and 9511 of 
the Code." 

I will not quote these two sections on account of their length. Sufficient to 
say, that under Section 9511 no company shall be organized to isstie policies of 
insurance for more than one of the four purposes mentioned in Section 9510, and 
no company organized for either one of such purposes shall issue policies of in
surance of any other. 

The only question to be determined is, therefore, whether Clause One pro
vides for insurance against Joss arising from fire. It evidently does. ~o dis
cussion is needed on this point. In addition to that, I have the form of the adver
tisement placed in my hands by counsel for The Aetna Accident and Liability 
Company which reads under the heading "County Fire Office." 

COUXTY 
FIRE 
OFFICE 
Limited, 
30 Regent St. N. 

and 
4 Lombard St. 
London 

Fire 
Consequential Loss Following Fire, 
Personal Accident and Disease, 
Workmen's Compensation, 
Domestic Servants, 
Third Party and Drivers' Risks, 
Burglary, Plate Glass, 
Fidelity Guarantee. 

INSURANCE EFFECTED ON THE MOST FAVOURABLE 
TER:\1S. THE BUSINESS OF THIS OFFICE IS 

COI'\FINED TO THE UNITED KINGDOM. 

Full particulars upon application. 

It is not a sufficient answer to the objection to say that the fire insurance is 
but an incident. If the fire insurance be a species that is part of the genus. What
ever forbids the genus forbids the species. The whole includes the part. The 
objection made on this ground is in my judgment legally taken. Furthermore, 
Sections 9510 and 9511 General Code apply to foreign insurance companies as well 
as domestic, the provisions applicable exclusively to domestic insurance companies 
only commencing under the head of "Domestic" with Section 9512. The opening 
language of Section 9510 which fixes the scope of the statutes, expressly refers 
to foreign insurance companies which are admitted to do business in this state 
as to domestic corporations, The language is: 

"A company may be organized or admitted under this chapter to 
insure, etc." ' 
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Other reasons could be given in support of this view, but it is not considered 
necessary to give them. 

The third objection is in my judgment well taken, to-wit: 

"For the reason that the effect of granting the permission to issue 
the proposed policy would nullify Sections 9510 and 9511 of the Code." 

This ill\·olves the same reasoning as found in the second objection. 
Before having examined the statutes I was of the general impression that 

the license should issue in this case. Arguments proper to be addressed to the 
legislature are weighty in support thereof, but this department as well as the great 
department over which you preside are limited to the interpretation and application 
of the law as we find it upon the statute books and as construed by the courts. 

l\Iy conclusion, therefore, is, for the foregoing reasons, that you are not 
warranted in law in issuing the license to the applicant. 

Very respectfully yours, 
TrMoTHY S. HoGAN, 

Attome.v Gweral. 

BRIEF ON BEHALF OF OLD COLONY INSURANCE COMPANY OF 
BOST()N, l\IASSACHUSETTS, AGAINST APPLICATION OF THE AETNA 
ACCIDENT & LIABILITY COMPANY OF HARTFORD, CONNECTICUT, 
FOR PERMISSION TO ISSUE A CERTAIN FORM OF POLICY IN THIS 
STATE. 

The question for determination is whether or not, under the statutes of Ohio, 
The Aetna Accident & Liability Company, a foreign insurance company organized 
to do a casualty business other than fire, may issue a policy insuring 

"against loss of the use of the automobile '~ * and or other consequential 
loss resulting from damage to or destruction of said automobile * * 
provided such damage or destruction * * * is caused by fire arising 
from any cause whatever, including self ignition." 

\Ve contend that permission to issue a policy containing the proviSions of 
clause one of the policy proposed to be issued by The Aetna Accident & Liability 
Company should be denied for the following reasons: 

(1) The statutes do not permit and therefore deny the right to insure the 
loss of the use of property. 

(2) For the reason that clause one of the policy in question when issued by 
a casualty company squarely violates Sections 9510 and 9511 of the Code. 

(3) For the reason that the effect of granting the permission to issue the 
proposed policy would nullify Sections 9510 and 9511 of the Code. 

THE LAWS OF OHIO DO NOT EXPRESSLY AUTHORIZE AND 
THEREFORE PROHIBIT INSURANCE AGAINST THE LOSS OF 

THE USE OF PROPERTY 

_The proposition is well settled that in this state no insurance company, whether 
domestic or foreign, may transact insurance business of a kind not expressly 
authorized by the statutes of this state. 

Section 665 of the Code (R. S. 289) provides: 
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"Section 665. Xo company, corporation, or association, whether 
organized in this state or elsewhere, shall engage either directly or in
directly in this state in the business of insurance, or enter into any 
contracts substantially amounting to insurance, or in any manner aid 
therein or engage in the business of guaranteeing against liability, loss 
or damage, unless it· is expressly authorized by the laws of this state, and 
the laws regulating it and applicable thereto, have been complied with." 
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As to domestic insurance companies, our supreme court in the case of State vs. 
Pioneer Live Stock Co., 38 0. S., 347, has squarely held that the purposes for which 
a domestic insurance company may be incorporated are limited to those purposes 
which are specified in the statutory provisions as to insurance companies, and that 
the general corporation statutory provisions which permit incorporation for any 
purpose for which individuals ri1ay lawfuJly associate themselves, are not applicable 
to insurance corporations. 

The syJlabus is as foJlows: 

"Section 3235, Chapter I, title 2, of Revised Statutes, which reads: 
'Corporations may be formed in the manner provided in this chapter, 
for any purpose for which individuals may lawfully associate themselves 
together, except for dealing in real estate or carrying on professional 
business, must be construed as not authorizing the incorporations of 
insurance companies, as the organization of such companies is specially 
provided for in chapters X and XI of same title." 

The holding of the above case is approved in State ex rei, vs. Taylor 55 0. 
s. 61. 68. 

In as much, therefore, as the purposes for which a domestic insurance company 
may be incorporated, and the kinds of insurance it may write, are limited to those 
purposes and to those kinds of insurance which are expressly authorized by statute, 
it necessarily follows that the same limitations apply to a foreign insurance com
pany when engaged in the business of insurance in this state, and that a foreign 
insurance company may engage in only such insurance business as is expressly per
mitted a domestic insurance company. Any other rule would involve holding that 
the legislative intent underlying the insurance statutes of this state was to confer 
upon foreign insurance companies more comprehensive powers as to the nature of 
the insurance business which they may transact than is conferred upon domestic 
insurance companies. The statutes contain no sanction for such an inference as 
to the legislature's intent. Every inference legitimately arising from existing in
surance legislation is to the contrary. 

Therefore, even apart from Code Section 665, we contend that foreign in
surance corporations have no more comprehensive powers as to the kind of risks 
they may assume than have domestic corporations, and that like -domestic insurance 
companies, they must look to the statutes of Ohio for express authority to do 
insurance business of the nature which they propose to do. 

The proposition that an insurance company, domestic or foreign, is strictly 
limited to the insurance of such risks as are expressly authorized by statute, is 
further established by the history of insurance legislation in this state. Thus, in 
order to enable fire insurance companies . to insure also against loss or damage by 
lightening, explosions and tornado, an express statute (R. S. 3641a) was enacted. 

Thus again, in order to extend the power of fire insurance companies to insure 
also against "loss or damage by water caused by the leakage of sprinklers, pumps, 
tanks, water tanks and fixtures connected therewith," and further to insure against 
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"loss by theft of, automobiles and accessories and against damage thereto from this 
cause," a further amendment to R. S. 3641, expressly to that effect, found in 102 
0. L. 359, (Code Sec. 9556) was enacted in 1911. 

So too as to casualty companies. When it was desired so to enlarge the 
powers of casualty companies so as to enable these companies to guarantee the 
performance of contracts, and to execute and guarantee bonds and undertakings 
required in actions or proceedings or by law allowed, an express statute to that 
effect (90 Ohi~ Laws, page 157, 1893) was enacted. 

Again, in order to permit the further enlargement of the powers of casualty 
companies by permitting these companies to guarantee the validity of titles to real 
property, an express statute to that effect (93 0. L., page 179) was enacted in 1898. 

Again, in order to affect a further extension of the powers of casualty com
panies and thereby to empower those companies to indemnify employers against 
loss or damage for personal injury or death resulting from accidents to employes, 
and further to indemnify persons other than employers against loss or damage for 
personal injury or death resulting from accidents to other persons or corporations, 
an express statute to that effect was deemed necessary and was enacted in 1904, 
(97 0. L. page 408). 

The fact that the Legislature deemed it necessary to enact pro~itive statutes 
in order to empower fire insurance companies and casualty insurance companies to 
insure these additional risks is strongly corroborative of the rule that the risks 
which an insurance company 'may insure are limited to those risks which are ex
pressly permitted by statute and that insurance companies have no power to issue 
insurance of a kind not expressly authorized by statute. 

In the legislation of Ohio there is no statute expressly or even impliedly 
authorizing insurance against the loss of the use of personal property. It neces
sarily follows from the absence of any such express statutory power conferred 
upon casualty or accident companies to insure against "loss of the use" of property, 
that no such power exists. 

"Clause One" of the policy of The Aetna Accident & Liability Company 
wherein that company purports to exercise the non-existing power to insure against 
"loss of the use" is therefore conclusive against the right of that company to issue 
in this state a policy which contains a clause purporting to exercise that non
existing power. 

CLAUSE ONE OF THE POLICY IN QUESTION VIOLATES SEC
TIONS 9510 AND 9511 OF THE CODE. 

Apart from the fact that insurance against damage by "loss of the use of 
property" is utterly unauthorized and therefore forbidden by the laws of this 
state, the language of "clause one" of the policy in question shows upon its face 
that "clause one" of this policy is a mere subterfuge to evade the express pro
visions of Section 9510 and 9511 of the Code, wherein a company organized to 
make insurance against loss or damage resulting from accident to property from 
causes other than fire, is expressly prohibited from issuing policies in this state 
insuring against loss or damage by fire. 

Code, Section 9510 so far as is material is as follows: 

"Section 9-510. A company may be organized or admitted under this 
chapter to: 

"1. Insure houses, building and all other kinds of property in and 
out of the state against loss or damage by fire, lightening and tornadoes, 
and make all kinds of insurance on goods, merchandise and other 
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property in the course of transportation, on land, water, or on a vessel, 
boat or wherever it may be. 

"2. :\lake insurance on the health of individuals and against personal 
injury, disablement or death, resulting from traveling or general accidents 
by land and water; make insurance against loss or damage resulting 
from accident to property, .from cause other than fire or lightning: 
guarantee the fidelity of persons holding places of public or private trust, 
who are required to, or, in their trust capacity do receive, hold, control, 
disburse, public or private moneys or property; guarantee the perform
ance of contracts other than insurance policies, and execute and guarantee 
bonds and undertakings require or permitted in all actions or proceed
ings, or by law allowed; make insurance to indemnify employers against 
loss or damage for personal injury or death resulting from accidents to 
employes or persons other than employes and to indemnify persons and 
corporations other than employers against loss or damage for personal 
injury or death resulting from accident to other persons or corporations. 
But a company of another state, territory, district or country admitted to 
transact the business of indemnifying employers and others, in addition 
to any other deposit required by other laws of this state, shall deposit 
with the superintendent of insurance for the benefit and security of all its 
policy holders, fifty thousand dollars in bonds of the United States or 
of the state of Ohio, or of a county, township, city or other munici
pality in this state, shall not be received by the superintendent at 
a rate above their par value. The securities so deposited may be ex
changed from time to time for other securities. So long as such company 
continues soh·ent and complies with the laws of this state it shall be per
mitted by the superintendent to collect the interest on such deposits." 

Code, Section 9511 expressly provides: 

"Section. 9511. No company shall be organized to issue policies of 
insurance for more than one of the above four mentioned purposes, 
and no company organized for either one of such purposes shall issue 
policies of insurance of any other." 
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It will be observed that Code, Section 9510, supra, divides insurance com
panies of the kinds there enumerated into four distinct classes with reference to 
the purpose for which they may be organized and may issue policies upon property 
as follows: 

l. Insurance companies covering against fire, lightning, tornado and in-
surance companies covering upon goods in the process of transportation. 

2. Insurance companies covering against casualty other than fire. 
3. Live stock insurance companies, and 
4. Deposit insurance companies insuring the safe keeping of books, stock, etc. 
By Code Section 9511 it is expressly provided that no company shall be 

organized to issue policies of insurance for more than one of the above four men
tioned purposes and no company organized for any one of said purposes shall issue 
policies of any other. 

It will be observed that the above statutes apply as well to foreign insurance 
companies as to domestic, the provisions applicable exclusive to domestic insurance 
companies only commencing under the head of "Domestic" with Section 9512. 
).Ioreover, the opening language of Section 9510. "hich fixes the scope of the 
statute, expressly refers as well to foreign insurance cornpanies which are admitted 
to do business in this state as to domestic insuranc~ companies. The language is: 
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"A company may be organized or admitted under this chapter to 
insure, etc." 

Furthermore, subdivision two of Section 9510 contains certain requirements 
which apply only to foreign liability companies insuring employers, etc. It necessarily 
follows from the insertion of these special requirements as to foreign liability 
companies, that apart from these special requirements upon foreign liability com
panies, the provisions of 9510 and 9511 of the Code apply as well to foreign as 
to domestic insurance companies. 

Since, therefore, the provisions of Sections 9510 and 9511 apply to The Aetna 
Accident & Liability Company, though that company is a foreign company, do the 
provisions of clause one of the policy in question violate the provisions of Sections 
9510 and 9511? We contend that clause one of the policy in question clearly 
violates those statutes. 

The agreement contained in "clause one" of the policy proposed to be issued 
to "indemnify against other consequential loss resulting from damage or destruc
tion * * by fire," is clearly an express agreement to insure against loss or damage 
by fire, and therefore falls squarely within the first subdivision of Section 9510 
of the Code. 

The policy in question by "clause three" insures against "loss or damage * * 
if caused solely by collision** (excluding from coverage under this clause all loss or 
damage by fire)," This clause of the policy therefore falls squarely within sub
division two of Section 9510 of the Code, which permits insurance to be issued 
"against loss or damage resulting from accident to property from cause other than 
fire." 

The policy in question by "clause five" insures against "loss or "expense arising 
from claims upon the insured for damages on account of bodily injuries and/or 
death accidentally suffered by reason of the ownership, maintenance and/or use of the 
automobile." This clause also clearly falls within subdivision two of Section 9510 
of the Code, which permits insurance to be issued to indemnify persons other than 
employers against loss or damage for personal injury or dea.th resulting from 
accidents to other persons. 

The right of The Aetna Accident & Liability Company to insure the hazards 
covered by clauses three and five, supra, of the policy in questions, is freely con
ceded. These are risks expressly permitted to a casualty company by subdivision 
two of Code Section 9510. But our contention is that The Aetna Accident & 
Liability Company, which is concededly a casualty company, and which is concededly 
by clauses three and five of the policy in question, issuing a casualty policy, is ex
pressly prohibited by Code Section 9511 from insuring against loss or damage by 
fire as it purports to do in clause one of the policy by use of the words "against 
other consequential loss resulting from damage or destruction * * by fire." The 
presence of these words alone in clause one of the policy should therefore be con
clusive against granting to this company the privilege of issuing such a policy in 
this state. 

More subtile, but no less squarely in conflict with the provisions of Code 
Section 9510 and 9511, is the further language in clause one of the policy insuring 
against "loss of use * * resulting from damage or destruction * * by fire." 

As to this language one of two alternatives must be true: 
Either this language constitutes an assumption of liability for loss or damages 

by fire, or else it does not. If it does not constitute an assumption of liability for 
loss or damage by fire, then it is a device to defraud the insuring public by a pre
tense of assuming a liability which is not actually assumed. \Ve feel confident that 
this department would not desire to be a party to such device by permitting the 
issuance of such a policy. 
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If, on the other hand, this language does constitute an assumption of liability 
for loss or damage by fire, then, as in the case of the other language of clause 
one heretofore discussed, we have a policy purporting to insure against loss or 
damage from accident other than fire and simultaneously by this language of clause 
one purporting to insure against loss or damage by fire. 

The proposition that the agreement to insure against "loss of the use" of 
property by fire, is in fact an agreement to insure against loss or damage to the 
property itself by fire is conclusively established by reference to the provisions in 
the policy in, question as to payment of the loss. 

The following provision is a part of clause one of the policy: 

"Provided further that all loss of use and/or other consequential 
loss insured under this clause of the policy shall be liquidated in full by 
the suitable replacement of the parts destroyed and repair of the damage 
sustained and payment to the assured of a daily indemnity as provided 
in condition thereof while repair or replacement is being effected (the 
company reserving the right to replace and retain the damaged automobile 
and/or its operating equipment or, at the option of the company and in lieu 
of all other indem11ity undeij this clause of the policy, by payme11t to the 
assured of the sum provided for total liability in condition N hereof, 
the company retaining the salvage if any." · 

Clause X of the policy is as follows: 

"N. The company's total liability for loss of use and/or other con
sequential loss (including daily indemnity) as defined in clause one of this 
policy is limited to ____________ Dollars ($----); and, within such limit, 
the company's liability for daily indemnity as defined in said clause one 
shall be __________ Dollars ($----) per day beginning on the eighth day 
after mailing or delivery of notice as provided in condition F hereof." 

The company under this policy therefore reserves the express right to liquidate 
all claims for "loss of use" and for "other consequential damage," by a suitable 
1·eplaceme11t of the parts destroyed, or at its option in lieu of all other indemnity 
under this clause of the policy by payment of the sum provided for total liability. 
In other words, the use of this language in clause one of the policy is simply a 
device under the guise of indemnifying for the "loss of the use by fire of the auto
mobile, instead to place in the hands of the insured what is in fact indemnity for 
the value of the property, the automobile itself, and for loss and damage by fire 
thereto. 

If, then, this language of clause one constitutes an agreement to insure against 
loss or damage by fire, this language therefore constitutes a square violation of 
Section 9510 and 9511 of the Code. 

vVe submit that Sections 9510 and 9511 of the Code squarely prohibit the 
issuance by any insurance company of a policy which insures against liability for 
personal injuries or death to other persons, and against loss or damage to property 
by accident other than fire, and which at the same time insures against loss or 
damage by fire. 

THE EFFECT OF PER:.IITTIXG THE ISSUAXCE OF SUCH A 
POLICY 

The desirability of an automobile policy which would insure against loss or 
damage by fire and at the same time against loss or damage resulting from accident 



730 SUPERINTENDENT OF INSURANCE 

other than fire, is utterly beside the point in the determination, of the question. 
The desirability of such a policy may be conceded. Yet the existing legislation, 
with its clear prohibition against such a policy, must exclude any company from 
the right to issue such a policy in this state. If such a policy is desirable and for 
public interest, then that fact should have weight with the legislature. That fact 
can have no force with this department, whose only duty and whose only power 
is to construe and enforce the law as it finds the law. 

To permit the issuance of such a policy as is here proposed would overthrow 
all of the statutory safe guards which the legislature has sought to throw about 
the insuring public. The rule of Sections 9510 and 9511 which prohibit insurance 
companies belonging to one subdivision under the classification of Section 9510, to 
issue policies insuring risks belonging to any other subdivision under that classifi
cation has for its sole purpose the increase of the security of the insuring public. 
Yet the right, if it were conferred by this department, to issue such a policy as is 
here proposed would leave not this company alone, but all companies with no 
restriction whatever as to the nature of risks which they may assume. 

If this company, by the magic words "loss of the use" * * * by fire," may 
evade the statute and while insuring against accident, may at the same time insure 
against loss or damage by fire, then all fire insurance companies may likewise evade 
the statute and insure against accident by the same magic words, "against loss of 
the use by accident." 

If this is true as to automobile insurance, it is true as to all other insurance 
of property against loss and damage. If this company may disregard ~ections 9510 
and 9511 of the Code, then all companies may do so, and in a single policy we may 
have accident insurance, fire insurance and liability insurance. The far reaching 
and disastrous consequences which would follow the granting of the permission 
here sought can not be overestimated. The granting of such permission would, we 
submit, amount to nothing short of nullification, both in letter and in spirit, of 
Sections 9510 and 9511 of the Code. 

We earnestly urge that permission to issue such a policy in this state as is 
here proposed by The Aetna Accident & Liability Company should be refused. 

Respectfully submitted, 
J. C. Mooney, 

Attorney for the Old Colony Insurance 
Company, of Boston, :i\fassachusetts. 

IN THE :i\IATTER OF THE AETNA ACCIDENT AND LIABILITY COM
PANY FOR CO:i\iMISSION TO ISSUE CO~iBINATION POLICY. 

HoN. T. S. HoGAN, Attomey General, State of Ohio, State Capitol, Columbus, Ohto. 
SIR :-With reference to the application of this company for authority to issue 

its combination automobile policy in Ohio, we understand no objection is made 
to the coverage furnished by this policy except that the question is raised whether, 
under clause one of the policy, whereby this company undertakes to insure against loss 
and use and other consequential loss resulting from damage to automobiles, the com
pany is in effect undertaking to transact what is commonly known as fire insurance, 
or, as termed in Subsection 1 of Section 9510 General Code of Ohio, "loss or 
damage by fire." 

vVe submit that loss of use insurance or, as it is called in Europe, consequential 
loss insurance is not fire insurance as commonly understood nor as contemplated 
by the section of your statutes above quoted. 

In order to make clear this point, it will be necessary to recite briefly the 
origin of consequential loss insurance. This form of insurance originated in 
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England some ten years ago, and since has been introduced into other European 
and foreign countries as a scientific but entirely distinct form of coverage from 
fire insurance. 

Consequential loss insurance sets out to differentiate between actual material 
damage loss (usually called loss or damage) and the financial loss caused by the 
interruption of a business or industry due to the loss of use of machinery or other 
means of carrying on such business or industry. 

In other words, the original insurers of this new form of insurance discovered 
that in certain lines of industry it frequently happened that the material damage 
loss (actual loss or damage) might be infinitesimal, while the consequential loss, 
due to the interruption of an entire business, might be .very large indeed; and 
furthermore, that fire was only one of many causes of such consequential loss or 
loss of use. 

As an illustration: The engine house of a large factory might be damaged 
or destroyed. The material damage loss (actual loss or damage) would be very 
small compared to the consequential loss due to the stoppage of the whole of the 
plant on account of a vital part thereof having been affected. Also, the cause of 
such consequential loss might be due to an explosion, collapse of building, sprinkler 
leakage or other. cause than fire. 

Thus, insurance against consequential loss sets out primarily to insure against 
the financial loss due to interruption or stoppage (i. e. loss of use) of a business 
or industry by undertaking to pay a daily, weekly or monthly indemnity for such 
consequential loss; but in practice the insurer minimizes the payment of such in
demnity for loss of use (to the benefit of the assured) by taking in hand the 
repairs or replacements necessary to enable the assured to resume his b'usiness 
operations, and in doing so the insurer will be willing to spend much more than the 
regulation sums necessary to repair or replace in order to expediate the resump
tion of business in much less time than the normal. 

A fire insurance policy insures a specific value against damage to property by 
fire. It pays $5 if the actual damage loss by fire is $5, or $500 if the actual damage 
loss Ly fire is $500. 

A loss of use or consequential loss insurance policy pays the same daily, 
weekly or monthly indemnity during interruption or stoppage (loss of use) regard
kss of whether the actual damage loss is $5 or $5,000; and it does not limit the 
cause of loss to tire. 

It also undertakes expeditious repairs or replacement as being part of the 
consequential loss sustained, and in order to put a stop to the interruption or loss 
of use. 

In short, there are now two forms of insurance in Europe, namely: 

"(1) Consequential loss insurance, which insures against actual loss 
or damage by fire and which, of course, continues to be the principal 
form of protection used by traders and others to cover against actual 
loss or damage to property by fire. 

"(2) Consequential loss insurance, which is used in those cases 
where fire is only one of the causes of loss, and where the danger of 
consequential loss due to interruption or stoppage would be very serious 
as the result of even slight material damage to some vital part of a 
concern's operation. 

Such loss of use insurance is particularly adaptable to automobiles" since slight 
damage to vital parts of the mechanism so frequently cause total loss of use of an 
automobile during repairs. 

This company's charter specifically authorizes it to insure against consequential 
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loss or loss of use insurance as above outlined, but it is only seeking permission 
under its combination automobile policy to insure against loss of use or other con
sequential loss resulting from damage to or destruction of automobiles from acci
dental and external causes, of which fire happens to be one, albeit, it is only an inci-
dent that it is one. • 

It is submitted that Subsection 1 of Section 9510 General Code of Ohio, in 
prescribing loss or damage by fire, could not and did not contemplate scientific 
loss of use or consequential loss insurance. 

It is therefore submitted that since such form of insurance is neither spe
cifically permitted nor prohibited by statute in Ohio, and since the company is 
authorized by its charter to write this special form of insurance, therefore, it 
should be within the discretion of the Insurance commissioner to authorize this 
company to issue its combination automobile policy in Ohio, inasmuch as there is 
nothing in such form of insurance against public policy. 

As bearing upon this question, a communication received by this company from 
the insurance commissioner of Tennessee (copy herewith) may be of interest. 

Respectfully submitted, 
LEONARD ]. CoLLINs, 
C. C. BENNER, 
E. T. POWELL, 

Attorneys. 

DEPARTMENT OF INSURANCE 
STATE OF TENJ'\ESSEE 

G. T. TAYLOR, Commissioner, C. )f. JosEPH, Deputy 

~ASHVILLE, ] une 10. 1912. 

The Aetna Accident & Liability Co., Hartford, Conn. 
GFNTLEMEN :-I am in receipt of yours of the 6th inst., attaching specimen of 

your combination automobile policy, and have carefully examined clause one re
lating to the loss of use of an automobile resulting from extemal and accidental 
causes (fire included) and after this examination, together witt\ your explanation 
of the policy in question, this department will have no objection to the issuance 
of this contract in Tennessee under your license as it now stands. 

Very truly yours, 
G. T. Taylor, Ins. Com. 
By C. :\L Joseph, Deputy. 

Note the company's license does not authorize "Fire Insurance." 

REPLY BRIEF 

Hox. T. S. HoGAN, Attorney General, Columbus, Ohio. 
SIR :-In reply to brief of Attorney ]. )[. )looney, filed ostensibly in behalf 

of the Old Colony Insurance Company, of Boston, :\lass., as objecting to the petition 
of The Aetna Accident and Liability Company for permission to write loss of use 
and other consequential loss insurance on automobiles under its combination auto
mobile policy : 

The gist of said brief aims at showing a domestic insurance company in Ohio 
could not be organized to transact any form of insurance not specifically prescribed 
by statute; and that, therefore, a foreign insurance company operating in Ohio 
cannot be authorized to transact a form of insurance in Ohio not specifically pre-
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scribed by Ohio statute, although such company may be authorized by its charter 
to transact such insurance. 

\Ve believe such a contention would find no favor with you provided the form 
of insurance was not against public policy, and we think we need go no further 
in support than to cite the decision rendered by the Supreme Court of Ohio in 
1904, State ex rei. Sheets Attorney General, vs. Aetna Life Insurance Company. 
69 K E. 608, from which may be quoted, 69 0. S. 317. 

"An insurance company organized under the laws of a sister state, 
aud authorized by its charter to write '' '' insurance may, by the law of 
comity, be licensed and permitted to write such insurance in this state 
upon complying with the requirements of the statutes of this state as to 
deposits, etc., even though the right to transact that particular kind of 
insurance may not have been exercised by, or conferred upon domestic 
* * insurance companies by positive statutory grant. 

"If the business is within the charter powers of such foreign com
pany, it is enough that such business is not prohibited in this state, is not 
obnoxious to the policy of our laws, and is not against the interests 
of our citizens. 

"The rule is that, where there is no positive statute, the presumption, 
under the law of comity that prevails between states of the Union is 
that the state permits a corporation organized in a sister state to do any 
act authorized by its charter or the law under which it is created, except 
when it is manifest that such act is obnoxious to the policy of the law 
of this state." 

Regarding contention in objector's brief that the language of clause one of 
the Aetna's combination automobile policy either: 

" (a) Constitutes an assumption of liability for loss or damage by 
fire, or 

"(b) Is a device to defraud the insuring public by a pretense of 
assuring a liability which is not actually assumed." 

The Aetna's brief dated June 22nd (copy wherewith) declaring with the 
character of loss of use and consequential loss insurance, will conclusively show 
that such insurance is not insurance against loss or damage by fire as generally 
understood or as contemplated by your statutes at the time of their enactment. 

Perusal of the policy contract, as well as the generally acknowledged integrity 
and reputation of .the Aetna, is the answer to the contention "(b)." 

Permission to write the combination automobile policy is sought by the Aetna 
on the broad ground of furnishing the public with what they need, and should 
surely not meet with any opposition from fire insurance companies, who, without 
opposition from casualty companies, have invaded the casualty field in Ohio, as 
elsewhere, in their laudable desire to write insurance on automobiles so as to give 
the policy holders not only protection against loss or damage by fire and lightning, 
but also loss or damage by theft and collision. 

Although fire insurance companies are now authorized by statute to write 
theft insurance on automobiles in Ohio, they are not, on Attorney ~looney's own 
showing, authorized by statute to write collision insurance, as is being done by some 
of them in that state. 

The broad minded attitude of the state of Ohio in allowing this, is doubtless 
actuated by a desire to foster competition in the best interests of the people, as 
expressed by the Supreme Court in the decision above cited, and from which we 
again quote : 
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"It is not the policy of the state to repeal or discourage solvent, 
reputable foreign corporations from doing business within its borders, 
and the courts will not anxiously seek an excuse in the statutes to 
drive them out." 

Respectfully submitted, 
LEONARD J. CoLLINs, 
C. C. BENNER, 
E. T. POWELL, 

Attorneys. 

INSURA~CE-REBATING PROHIBITION DOES NOT PREVENT EXTEN
SION OF CREDIT BY AGENTS TO CUSTO~fERS IN PAYMENT OF 
PREl\IIUl\IS. 

It is the intention of Section 1 of the Act of 102 (0. S.) P. 81 to prevent 
rebating and such section does not extend to the requirement that all payments of 
premiums shall be made in cash. 

The practice tmiversally indulged in by agents therefore of extending credit 
to customers in the payment of premiums is not illegal. 

CoLUMBus, OHIO, July 19, 1912. 

HoNORABLE E. H. MooRE, Superintendent of Insurance, Columbus, Ohio. 
DEAR SIR :-On July 9, 1912, you made the following request for my opinion: 

"House Bill No. 188, page 81, Vol. 102,Laws of Ohio, was designated 
to prevent rebating under fire insurance policies, and I wish to inquire 
concerning the bearing of this law upon the subject of credit given to 
policy holders for the payment of premiums. 

"For instance, local agents-and the practice is uniform so far as 
most agents are concerned-are given by the companies they represent 
a certain period of time in which to make collection and remittance of 
premiums on the fire insurance policies issued by them. This period does 
not exceed, at its maximum, forty-five days, at which time the companies 
expect a remittance covering every premium due. 

"It is a practice indulged in by many agents who wish to favor a 
customer, to often carry a particular customer for an e~tended term, 
advancing the premium when required by the company, and allowing the 
favored customer additional time-the account many times running for 
three, six, nine, and even twelve months and longer. 

"At times, the agent will take his customer's note for from one to 
four months, bearing interest, and will Jet his bank carry the note- the 
agent, of course, endorsing the note and standing good for its payment 
when due. Not infrequently, when the note is due, the agent will accept 
a partial payment, taking a further note for the difference, and that in 
turn is carried for his account at his bank, thus giving the customer 
still further time for payment. l\fore frequently than through the method 
of a note, the agent will simply advance his customer's premium and carry 
it for an indefinite period as an open account without interest." 

I should like very much to have your opinion upon the following points: 
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"Is the giving of credit by an agent to his customer, bc:J,'oud t/ze 
time at wlzich tlze premium is required by his company, say forty-five 
days, through the medium of a note given by the customer to the agent 
who in turn endorse it, such note bearing interest and being gi,·en to the 
agent within the forty-five days or such period of credit given the agent 
by his customer, the agent advancing the premium to the company and 
either carrying the note till it matures or turning it over to his hank 
and receiving credit for it from his bank-is this practice in violation 
of the law referred to? 

"If the above practice is in your opinion legal, would it be in 
violation of the Jaw to accept a note as above without i11terest, the agent, 
in order to favor his customer, either carrying the account in that shape, 
or, if he discounts the note at his bank, standing the discount himself. 

"Or, is it legal for the agent under any circumstances to advance 
a premium to his company without any settlement with his customer, 
the account being carried by him for an indefinite term, without a note 
or other evidence of indebtedness being given him, and either with or 
without a charge for interest on the outstanding premium when it may 
be subsequently paid." 

735 

The act to which you refer, House Bill X o. 186, passed April 13, 1911, (102 
Ohio Laws, page 81) is as follows (I only quote Section 1 of said act, as that is 
the only section necessary to consider with reference to your request) : 

"Section 1. Xo corporation, association or co-partnership engaged 
in the state of Ohio in the guaranty, bonding, surety or insurance busi
ness, other than life insurance, nor any officer, agent, solicitor, employe 
or representative thereof shall pay, allow or give, or offer to pay, allow 
or give, directly or indirectly, as inducements to insurance, and no person 
shall knowingly receive as an inducement to insurance any rebate of 
premium payable on the policy, nor any special favor or advantage in the 
dividends or other benefits to accrue thereon, nor any paid employment 
or contract for services of any kind or any special advantage in the date 
of the policy or date of the issue thereof, or any valuable consideration or 
inducement whatsoever not plainly specified in the policy or contract of 
insurance or agreement of indemnity, or give or receive, sell or purchase, 
or offer to give or receive, sell or purchase, as inducements to insurance 
or in connection therewith any stock, bonds, or other obligations of an 
insurance company or other corporation, association, partnership or in
dividual. But the provisions of this act shall not apply, however, to pre
vent the payment to a duly authorized officer, agent or solicitor of such 
company, association or co-partnership of commissions at customary 
rates on policies or contracts of insurance effected through him by which 
he himself is insured, provided such officer, agent or solicitor holds 
himself out as such and has been engaged in such business in good faith 
for a period of six months prior to any such payment; nor shall this 
act prohibit a mutual fire insurance company from paying dividends to 
policy holders at any time after the same has been earned." 

The question to be answered is, whether the giving of credit by an agent to 
his customer is forbidden by the provision of the above quoted section, that "no 
agent * * * shall pay, allow or give, or offer to pay, allow or gin. directly or in
directly, as inducements to insurance, * * * any valuable consideration or induce-
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ments whatsoever not plainly specified in the policy or contract of insurance * * *;' 
for it must be conceded that no other provision of this law could possibly cover 
this practice. 

The question really is, can time within which to pay an insurance premium 
be given to a customer by an agent at all? The law does not specifically mention 
this practice, nor does it provide any time within which premiums shall be paid to the 
insurance companies. Therefore, the fact that companies extend to agents a period 
of forty-five days, or any other period, within which to settle for premiums collected 
by them, cannot enter into the consideration of this question; nor does the question 
depend for its solution in any way upon the fact as to notes being taken or not 
taken by the agent for the premium, or upon time when such notes are to become 
payable. 

Sifting the question still further, it amounts to this, under the section above 
quoted, must all premiums fo; insurance be paid by the insured to the agent i11 cash? 
For, if credit is forbidden upon the assumption that for the agent to give credit to 
the insured amounts to a valuable consideration or inducement to insurance, then 
the extent of the credit is immaterial, and credit extended for one day would violate 
the requirements as well as credit extended for a longer period of time. It would 
be a favor granted to the insured. 

Now, is it the intention of the law to prevent this? That is, to distinguish the 
business of insurance from all other classes of business so far as extending credit 
is concerned, and to provide that all payments made to insurance agents must be 
made in cash. It does not seem "to me that this can be taken as the intention of 
this la~v. Its intention is to prevent rebates, that is, in its primary sense, payment 
back to the insured by the agent of some part of his premium, and the law has been 
so drawn as to cover such rebates in any possible ·form they might be made, but the 
practice above referred to does not amount to rebating; the full premium is paid to 
the company, and no concession, rebate or consideration not expressed in the policy 
whatever is given by the company to the insured; as between the company and 
the insured, the transaction is entirely closed when the company settles with the 
agent. To hold that the agent cannot extend credit to his customers, it seems to 
me, would work a great hardship, both upon the agent and upon the public, without, 
as I view it, any sufficient reason. It may be said that the practice of giving credit 
by agents to customers whose credit is good, and upon whom they may rely for 
payment, works a hardship upon the customer who is refused credit and compelled 
to pay cash. This may be true, but it is equally true of every branch of business 
in existence in which credit is extended, and this practically includes all business. 
It seems to me, therefore, that if the legislature had intended to prevent the giving 
of credit by agents to persons who insure with them, in other words, to require that 
all insurance premiums be paid in cash by the insured to the agent, it would have 
so provided in unequivocal terms. The practice is of such long existence, in such 
universal use, and so well known that I cannot conceive that, had the legislature 
thought it wise to prevent it, it would have done so by inference only. 

I am, therefore, of the opinion that this practice cannot be included within the 
inhibitions of the act above quoted, and, for the reasons above stated, that the act 
is entirely silent upon this question, the questions propounded seriatim by you as to 
the giving of notes, the time of the same, etc., are all answered by the above con
clusion, for the question is whether credit can be extended at all, and not as to the 
character or amount of the credit. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attomey General. 
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TRAVELIXG EXPEXSES AND EXPENSES OF CONVENTIONS OF NA
TIONAL INSURANCE C01DIISSIONERS ALLOWED. 

Inasmuch as conventious of the National Insurance Commissiouers are of 
vital interest to the proper administratio~t of the state insurance department, aud 
necessary to its efficient managemeut, vouchers covering part of the expeuse of pub
lishing reports of the meetings of its various committees, of stenographers a1~d 
other like expenses, of yearly publication of a volume shou:ing the value of seC!Iri
ties to be deposited with the departmeuts, a copy of which is furnished to each 
state, may be paid from the fund appropriated (102 0. L. 393) for traveling ex
penses of superintendent and employees 011 official business and at meetings of 
actuaries aud insurance departme~tt officials. 

CoLUMBUS, OHIO, September 27, 1912. 

HoNORABLE E. H. MooRE, Superintendent of Insurance, Columbus, Ohio. 

MY DEAR SrR :-I am in receipt of your letter of September 14, 1912, asking 
my opinion as to whether or not a certain voucher issued by your department to the 
secretary and treasurer of the National Convention of Insurance Commissioners, 
to cover the Ohio Insurance Department's share of the expenses of such National 
Convention lately held at Spokane, \Vashington, is legal and should be honored by 
the auditor of state. 

You state that it is only through the conventions of the National Insurance 
Commissioners that the various state insurance departments keep in touch with one 
another and with the rulings of the various departments, and many other matters 
of vital interest to the proper administration of the state insurance department; 
that through these conventions practical uniformity in insurance legislation is being 

· achieved; that these conventions are attended by the heads of insurance depart
ments and other insurance officers of the states in the Union which maintain in
surance departments; and that the expenses of such officials in attending such meet
ings are uniformly borne by the respective states. 

It is also stated that a part of the expenses necessarily attendant upon such 
meetings are those covered by the voucher to which you refer, which include the 
expenses of publishing reports of the meetings and its various committees, steno
graphic and other like expenses, yearly publication of a volume showing the values 
of securities to be deposited with the various departments, a copy of which is 
furnished to each state, and other publications of the utmost value to your de
partment in its workings, and that the voucher to which you refer is to pay the 
share of such expenses assessed to the state of Ohio. 

I understand that it is considered by yourself, and was considered by your 
predecessors in the insurance department, that participation in these conventions 
was and is essential to the proper and efficient administration of the insurance de
partment of Ohio. 

I have ruled from time to time that in cases of state officers, where no specific 
appropriation is made, and where the statutes simply provide that such officers 
should be entitled to their actual and necessary expenses in the performance of 
their duties, that the expense of attending conventions and meetings of the heads of 
department could not be considered and allowed as an expense properly payable 
out of the appropriations for their departments, and that the only expenses that 
could be allowed to such officers were those actually incident to the performanc-e 
of their duties. 

24-A. 0. 
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But as I view it, the situation in regard to your department, and particularly in 
regard to the convention to which you refer, is different. In the general Appropria
tion Act (102 0. L., 393), at page 402, in the appropriations for the insurance 
department is found the following: 

"Traveling and other expenses of superintendent and employes on 
official business and at meetings of actuaries and insurance department 
officials-----------------$3,700.00" 

This appropriation is in addition to the appropriation for contingent expenses, 
and the appropriations for furniture and carpets made to your department. As 
this appropriation has been made in this way for several years by the legislature, 
and from it is has been the custom to pay the assessment of the state of Ohio for 
the purpose of this convention, and no question has ever been raised as to such 
payment, and as from your letter and from other facts that have come to my 
knowledge, I coincide with your views that it is of the greatest assistance to the 
efficient administration of your department to participate in .these conventions; it 
seems to me that "it must be considered that this appropriaion was made by the 
legislature for the particular purpose of providing a fund from which you could pay 
the assessment of the state of Ohio on account of these conventions, and the 
necessary traveling expenses in attending the same. 

My opinion, therefore, is that the voucher to which you refer is properly issued 
against this appropriation, and should be honored by the auditor of state. 

1 
Very truly yours, 

706. 

TnwTHY S. HoGAN, 
Attorney General. 

Il\SURANCE CO:\IPA~IES-REQU.IRB1ENT THAT ALL CAPITAL 
STOCK OF NON-DOMESTIC LIFE INSURANCE COMPANIES BE 
PAID UP, APPLIES TO COMPANIES WHOSE STOCK HAS BEEN 
INCREASED-WISCONSIN NATIONAL LIFE INSURANCE COM
PANY. 

Under Section 9366, Geueral Code, non-domestic life iusurance companies are 
not permitted to transact any business in this state unless the entire capital stock 
of the company is fully paid up and invested as required by the laws of its own 
state. 

This section must be construed to require all of the capital possessed by a 
company at the time it sought to qualify to do business in this state, to be fully pazd 
up and applies to increases of stock. A company, therefore, whose capital stock was 
originally $100,000 when it was authorized to do business in Wisconsin, but subse
quently had increased its capital stock to $400,000, cannot be permitted to do business 
in this state until the entire $400,000 has been paid up. 

CoLUMBUS, OHIO, October 28, 1912. 

HoNORABLE EDMUND H. !lfooRE, Superintendent of Insurance, Columbus, Ohio. 

DEAR SrR :-On August 27, 1912, you made the following request for my 
opinion: 

a. 

"Section 9366 with reference to the admission of non-domestic 
life insurance companies provides: 
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"'Any such company shall not take risks or transact any business 
of insurance in this state, unless possessed of the amount of actual 
capital required of similar companies organized in this state under the 
provisions of this chapter, nor unless the entire capital stock of the com
pany is fully paid up and invested as required by the laws of the state 
where organized.' 

"It has been the uniform ruling of this department under my pre
decessors, and I have placed the same construction on the statute, that 
at the time of the admission of any company making application therefor, 
its authorized capital stock should be fully paid up and invested, as pro
vided in the statute. 

"The "'isconsin Xational Life Insurance Company now makes 
application for admission to this state and takes issue with such ruling. 
Its capital stock was originally $100,000 when it was licensed to transact 
business in the state of \Visconsin. Subsequent to its admission, its 
capital stock was increased to $400,000, of which it has now issued about 
$318,300. 

"Can this company, while the full amount of its authorized capital 
is not paid up and invested, as provided by the laws of its state, be ad
mitted to transact the business of insurance within this state?" 

Section 9365 of the General Code provides: 

"No company organized by act of congress, or under the laws of any 
other state of the United States, shall transact any business of insurance 
defined in section ninety-three hundred and eighty-five, on the capital 
stock or mutual plan, in this state, until it procures from the superin
tendent of insurance a certificate of authority so to do; nor shall any 
person or corporation, directly or indirectly act as agent in this state 
for such a company, either in procuring applications for insurance, taking 
risks, or in any manner transacting the business of insurance, until such 
person or corporation procures from the superintendent of insurance a 
license so to do, in which he shall state thal the company has complied 
with all requirements of the laws of this state applicable to it, and de
posits a certified copy of such license in the office of the recorder of 
the county in which the office or place of business of such agent is es
tablished; for which filing the recorder may charge ten cents." 

Section 9366 of the General Code provides : 

"Any such company shall not take risks or transact any business in 
this state, unless possessed of the amount of actual capital required of 
similar companies organized in this state under the provisions of this 
chapter, nor unless the entire capital stock of the company is fully paid 
up and invested as required by the laws of the state where organized. 
But if it is a mutual company, actual cash assets of the same amount 
and description, invested and deposited as required by the laws of the 
state where it was organized, shall be accepted in lieu of capital stock.'' 
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I suppose that the contention in this matter has arisen because the original 
capital stock of the said company, namely $100,000, was fully paid up and was the 
full amount of capital stock required of a similar company in this state by Section 
9343, and therefore it is claimed the words "the entire capital stock of the company 
is fully paid up" refer to the words "possessed of the amount of actual capital 



740 SUPERINTEXDEXT OF IXSURA....'WE 

required of similar companies organized in this state," that is, that if a company 
has the amount of capital stock required of similar companies in this state and said 
capital stock is fully paid up, then, that the requirement as to tl;le capital stock 
being paid up is fully complied with, and that it would not attach to a subsequent 
increase of stock. To this view I am unable to give my assent. I realize that 
quite an ingenious argument could be based upon the contention, but Section 9366 
seems to be plain in its meaning and this meaning, as it appears, should be given 
effect. 

The first requirement is that the company must be possessed of the amount 
of capital required of similar companies organized in this state, and, secondly, that 
the entire capital stock of the company must be paid up. 

There is no statement that its capital stock must only be paid up to the amount 
of one B.undred thousand dollars. The requirements are distinct, and there is 
nothing in the statute as it stands from which it can be inferred that the require
ment that the entire capital stock of the company must be fully paid up means· any
thing more than what it says. In fact, as I view it, the use of the word "entire" 
indicates clearly that the legislature intended that all of the capital possessed by a 
company at the time it sought to qualify tp do business in the state must be fully 
paid up. 

546. 

Very truly yours 
TIMOTHY S. HoGAN, 

Attorney General. 

BUILDING AND LOAN ASSOCIATIONS-CONSTITUTIONAL RULE OF 
~IE~1BERSHIP-CONFLICT OF CONSTITUTION AND BY-LAWS 

T'Vhen the constitutioa of a building and loan association provides that a person 
can ouly become a member of the company by subscribing for or becoming the 
ow;zer of stock, a by-law of such association providing that a person desiring to 
make straight loa11s may become a. member by depositing $10 is illegal and void. 

CoLUMBus, Omo, July 17, 1912. 

HoN. E. H. MooRE, Inspector of Building and Loan Associations, Columbus, Ohio. 
DEAR SrR :-In your letter of June 22, 1912, you make the following request 

for my opinion: 

"A certain building and loan association, a copy of whose constitu
tion and by-laws is enclosed herewith, provides in Article I of the con
stitution that its object shall be 'the raising of money to be loaned to its 
members and for such other purposes as are authorized by law' and the 
same provision is contained in Section 26 of the by-laws. They provide 
for installment and straight loans and in that same section (top of page 
17) is contained the following: 

".'By depositing the sum of ten dollars persous desiring to make 
straight loans can become a member of this company.' 

"vVill you kindly advise whether, ·in the absence of provisions in 
the constitution for the making of loans to other than members, they 
are authorized to make loans under the condition contained in the ilbove
quoted clause?" 

Article 1, of the constitution of .the company to which you refer. is as follows: 
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"Section 1. The name of this company shall be The---Company 
and its principal office shall be located in --, in --, in the state of 
Ohio, and the object and purpose of this company shall be the raising 
of money to be loaned to its members and for such other purposes as 
are authorized by law." 

741 

Article III, Section 1, defines who shall be members of this association, and 
is as follows: 

"Section 1. Any person, upon subscription for, or in any way be
coming owner of one or more shares of the capital stock of this company 
or the fraction of a share of said stock, shall become a member thereof, 
and as such shall be entitled to all the benefits and privileges and sub
ject to all the liabilities and duties of membership as prescribed. by the 
constitution and by-laws." 

It will be noted from this article of the constitution that a person can only 
oecome a member of this company upon subscribing for, or in some way becoming 
the owner of one or more shares of the capital stock of the company or a fraction 
of a share of such stock. 

Coming now to the by-laws of this company, Section 26 of the same provides 
for a loan to members of the company. The first paragraph of this section is as 
follows: 

"Section 26. The funds of the company may be loaned to the 
members thereof upon real estate, and upon such terms as the board of 
directors may determine. The board shall have the privilege of rejecting 
any and all loans, having regard for the character of the applicant as 
well as the security offered. 

This section then goes on to provide for the security which shall be given 
for loans on real estate; fur the application to be made for the same, and classifies 
such loans as installment and straight loans; installment loans being those to 
be repaid by weekly payment of dues, interest and premiums; straight loans 
are those contracted to be paid at a definite future date, with quarterly or semi
annual interest; then follows the following provision: 

"By depositing the sum of ten dollars persons desiring to make 
straight loans can become a member of this company." 

It is my opinion that under the laws of this state, and under Section 1 of 
Article 3 of the constitution of this company, a person can only become a member 
of this company by subscribing for, or becoming the owner of stock, and that the 
above-quoted provision of Section 26 of the by-laws of said company is void 
insofar as it provides that a person can become a member of the company simply 
by making a deposit.of $10.00. 

Section 9657 of the General Code is as follows: 

"To make loans to members and others on such terms, conditions 
and securities as may be provided by the association." 

Therefore, this company, in order to make loans to persons not members of it, 
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must make proper provision therefor by amendment to its constitution and by-laws; 
no such provision being incorporated in its constitution as it now stands. 

SiS. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

BUILDING AND LOAN ASSOCIATIONS-"CONTINGENT LOSS" RESERVE 
FUND-PAYiviENT OF TAXES AND COURT COSTS IN FORECLOS
ING PROCEEDINGS-ATTORNEYS' FEES PAID FROM EARNINGS 
AS "EXPENSES." 

The term "contingent losses," as employed in Section 96il of the General 
Code, reqitiring building and loan associations to pay all such out of a reserve 
fund created for that purpose, must be distinguished from the term "expenses," 
which, in accordance with Section 96i2 and 9673 of the General Code, are required. 
to be paid out of the earnings. 

Ordinarily, when an investigation is being carried upon the books of the 
company at a profit, the costs of foreclosure, such as taxes, court costs, attorneys' 
fees, etc., should be charged as expenses and paid ottt of the earnings. 

In a foreclosure proceeding, however, when property mortgaged to the com
pany, is sold at a loss, the term "losses" means "the difference between the amount 
invested by the loan association in a given case and the amount received back by 
the company when the investment is terminated." In such a foreclosure, therefore, 
the difference between the amount loaned and the amount received for the property, 
after the costs and taxes are paid out of the proceeds of sale, must be charged 
to the reserve fund authorized under Section 96S9 of the General Code for the 
payment of "contingent losses." 

Attorneys' fees in such proceedings not being paid out of the proceeds, and 
being entirely under the control of the company, should be paid as expenses out 
of the earnings of the company. 

CoLUMBUS, OHIO, July 30, 1912. 

HoN. E. H. MooRE, Inspector of Building and Loan Associations, Columbus, Ohio. 
DEAR Sm :-In your letter of May 10, 1912, you request my opinion on the 

following: 

"Section 9659 General Code authorizes building and loan associations 
"'To accumulate from the earnings a "reserve fund" for the pay

ment of contingent losses, and an "undivided profit fund," both of which 
may be loaned and invested as other funds.' 

"Will you kindly advise whether such authority to use the reserve 
fund for the payment of 'contingent losses' includes the right to charge 
against such fund amounts expended to cover taxes, court costs, attorney 
fees, etc., in foreclosure proceedings or only the actual loss represented 
by the difference between the amount due the association and the amount 
realized from a subsequent sale of real estate acquired by the association 
in the above manner, the payment of amounts due for taxes, court costs, 
attorney fees, etc., to be made out of earnings the same as other ex
penses?" 
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Section 9659 General Code provides as follows : 

''To accumulate from the earnings a 'reserve fund' for the payment 
of contingent losses, and an 'undivided profit fund,' both of which may 
be loaned and invested as other funds of the association." 

Section 9671 General Code provides : 

"The amount to be set aside to the reserve fund for the payment of 
contingent losses shall be determined by the board of directors, but in all 
permanent or perpetual associations, at least five per cent. of the net 
earnings shall be set aside each year to such fund until it reaches at least 
five per cent. of the total assets. All losses shall be paid out of such 
fund until it is exhausted. \Vhen the amount in such fund falls below 
five per cent. of the assets as aforesaid, it shall be replenished by annual 
appropriations of at least five per cent. of the net earnings as herein
before provided until it again reaches such amount." 

Section 9672 of the General Code provides: 

"All expenses of such association shall be paid out of the earnings 
only, and so much of the earnings as may be necessary must be set aside 
each year for such purpose. But charges incident to a loan, if paid by 
the borro;.ver, shall not be deemed a part of the current expenses." 

Section 9673 of the General Code provides : 

"After payment of expenses and interest, a portion of the earnings 
to be determined by the board of directors, annually or semi-annually, 
shall also be placed in the reserve fund for the payment of contingent 
losses, as hereinbefore provided, and a further portion of such earnings 
to be determined by the !Juard of directors, shall be transferred as a 
di\·idend annually or semi-annualty, in such proportion to the credit of 
all members as the corporation hy its constitution and by-laws provides, 
to be paid to them at such time and in such manner in conformity with 
this chapter as the corporation hy its constitution and by-laws provides. 
Any residue of such earnings may be held as undivided profits to be used 
as other earnings, except that such undivided profit fund at no time 
shall exceed three per cent. of the total assets of the association." 

Section 9674 of the General Code provides: 

"All losses shall be assessed in the same proportion and manner 
on alt members after the amounts in the reserve fund and the undivided 
profit fund have been applied to the payment thereof." 
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It will be seen that Section 9659 General Code gives the authority for creati'ng 
a "reserve fund" and an "undivided profit fund," and the other sections quoted 
provide for the creation and management of these funds. The statute states the 
"reserve fund" is for the payment of "contingent losses," and from the language 
used in Section 9671 General Code "all losses shall be paid out of such fund 
until it is exhausted, I take it that the words "contingent losses" means whatever 
losses may occur must be paid out of this fund. It is also seen that the words 
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"contingent losses" as used in these sections are used in contradistinction to the 
term "expenses" as used in Section 9672 and 9673 General Code, and that all 
"expenses" must be paid out of the earnings and not out of the reserve fund. 

The question you ask arises from a foreclosure proceeding, and, though it 
is not so stated, I take it that the association was compelled to buy in the property, 
and afterwards sold the same, and that, after this sale it charged the amount ex
pended as costs, taxes and attorney fees to the reserve fund. This question should 
be decided without reference to whether the property is bought in by the company 
or is purchased at foreclosure sale by some third person, and the procedure as to 
charging whatever loss occurs, and expenses connected with the foreclosure should 
be the same in either event. The question is one of fact whether the items named 
by you should be classed as "losses" or "expenses" for the statute makes it plain 
that all "losses" must be paid out of the reserve fund and "expenses" must not. I 
take it that the word "losses" as used in this connection means the difference between 
the amount invested by the loan association in a given case and the amount received 
back by the company when the investment is terminated. That is, an actual deprecia
tion of. the principal sum invested. For instance, under the statutes quoted the interest 
on an investment after it is made is credited to the earnings of the company. The 
amount paid out during the year for repairs, taxes, insurance, etc., would be 
classed as "expenses" paid out of the earnings under Section 9672 General Code, 
while the investment would be carried on the books of the company in the actual 
amount placed by the company in the same. An illustration is perhaps helpful in 
deciding a question of this character. Suppose the building and loan association 
has $2,000.00 loaned upon a tract of real estate, said loan being secured by mort
gage ; it becomes necessary to foreclose the mortgage. The real estate is brought 
to sale through the foreclosure proceeding; it sells to a third person for $1,500.00. 
The costs amount to $150.00, the taxes to $150.00 and the attorney fees to $100.00. 
The purchaser would pay to the sheriff the full amount of his bid, viz. $1,500.00; 
out of this the court would order paid the costs and taxes amounting to $300.00 
and the balance of the purchase price amounting to $1,200.00 to be paid to the 
association. The attorney fees could not be charged as part of the costs, and, oi 
course, would have to be taken care of by the association irrespective of the amount 
realized from the sale of the property. ·Therefore, the loss to the company would 
be the difference between the amount invested in this real estate, namely, $2,000.00 
and the amount received from the sheriff, namely $1,200.00, and would be $800.00, 
which undoubtedly should be charged to the "reserve fund." 

The attorney fees, it does not seem to ine, should be so charged, but they 
should be paid as all the ordinary expenses incurred by the company during the 
year are paid. 

"Expenses" primarily means money paid out. In this instance, the only money 
paid by the company is the attorney fees, for the costs and taxes are paid out of the 
proceeds of the sale of the real-estate, and it would have to pay its attorney fees 
irrespective of whether the property sold for more or less than it had invested in 
the mortgage. Then too, the company has no control whatever over the amount 
of court costs or taxes, but it does to a certain extent have control of the amount of 
the attorney fees; that is a matter about which it can contract, and in case it has 
ari attorney employed by the year, who is to perform all its legal services at a given 
compensation the amount expended by it in a given year as attorney fees would not 
be affected at all by the foreclosure proceedings. The costs and taxes are in
separable from the foreclosure proceedings; that is, they have a distinct bearing 
upon the result to the company for they must be paid out of the proceeds of the 
sale of the real estate, and in case the real estate is bid in by the company it must 
pay these costs and taxes before it can obtain a deed to the property. This is not 
true as to attorney fees. 
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Referring again to the case I havt stated suppose the property instead of being 
bought in by a third person is bought in by the company, it seems to me that the 
procedure would be the same. From the amount bid by the company for the 
property should be deducted the amount of taxes and costs which it would have 
to pay before receiving a deed, and the remainder should be subtracted from the 
amount due the company on its mortgage, and this difference should be immediately 
charged to the "reserve fund," and the real estate then carried on the books of the 
company at the amount bid for the same less said costs and taxes. 

The transaction should be closed at the time the foreclosure is terminated. 
and whatever loss has been incurred by the company should be charged to the 
"reserve fund" at that time, and the property thereafter carried on the books of 
the company at the cost of the same to the company in the foreclosure case. 

I take it from your letter that perhaps no definite rule has been heretofore 
announced by your department as to the method of charging these items of costs, 
taxes, and attorney fees in such cases, and I, therefore, suggest that if any building 
and loan associations have heretofore charged the amount expended by them as 
attorney fees in foreclosure cases to the "reserve fund" and such charge has been 
made in good faith and under the belief that it was properly so charged that no 
exceptions be taken to the same at this time, but that all companies be now advised 
that henceforth attorney fees incurred in ;foreclosure proceedings cannot be charged 
to the "reserve fund," but must be paid out of the earnings. 

Very truly yours 
TIMOTHY S. HOGAN, 

Attorney General. 



746 STATE LIABILITY BO.UW OF AWARDS 

(To the State Liability Board of Awards) 
42. 

STATE LIABILITY BOARD OF AWARDS-DATE OF ACT A DIRECTORY 
PROVISION-STATUTORY CONSTRUCTION. 

The time, Jan. 1, 1912, in Section 20-2 of the Employer's Liability Act (102 
0. L. 524) is a directory not a mandatory provision, and under the circumstances 
existing by reason of delay caused the board by the litigation involving the con
stitutionality of the act, a departure from the terms in this connecti01~, may be 
permitted. 

CoLUMBUS, OHIO, January 8, 1912. 

State Liability Board of Awards, Columbus, Ohio. 
GENTLEMEN :-I have your inquiry of December 23, 1911, which is as follows: 

"Vve most respectfully request your opinion as to the proper con
struction of Section 20-2 of the act entitled, 'An act to create a state in
surance fund for the benefit of injured, and the dependents of killed 
employes, and to provide for the administration of such fund by a state 
liability board of awards,' (102 0. L. 524), as to whether the time there
in mentioned, to-wit: January 1, 1912, is mandatory or directory only. 

"In requesting your opinion on this matter a word of explanation 
is perhaps necessary. As you know, an action was brought in the 
supreme court on November 16th last, the effect of which was to raise 
the question as to the constitutionality of the act. Since the beginning of 
this action, no funds have been available for any of the purposes for 
which appropriations were made by the general assembly for the use of 
our board, as a consequence of which, our efforts in preparing to put 
the law into full operation on January 1, 1912, have been seriously handi
capped. The action above referred to is still pending in the supreme 
court undecided, and it is our opinion that until a decision is rendered, 
employers and employees will not desire to adopt the plan outlined in 
the act in question. 

"We would therefore like to have your opinion at as early a date 
as possible, as to whether the date mentioned in said section is mandatory, 
or whether, if this board defers the determination and publication of the 
'premiums of liability risk in the classes of employment' required by said 
section until after that date, employers will nevertheless be deprived of 
the defenses mentioned in Section 21-1 on and after January 1, 1912." 

Section 20-2 of said act is as follows: 

"For the purpose of creating such state insurance fund, each 
employer who employes five or more workmen or operatives regularly in 
the same business, or in or about the same establishment, and his 
employes in this state, having elected to accept the provisions of this 
act, shall pay on or before January 1, 1912, semi-annually thereafter, the 
premiums of liability risk in the classes of employment a~ may be de
termined and published by the state liability board of awards. The 
said employers for themselves and their employes shall make such pay
ments to the state treasurer of Ohio, who shall receive and place the 
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same to the credit of such state insurance fund. The premiums pro
vided for in this act shall be paid by the employer and employes 
in the following proportions, to-wit: Ninety per cent. of the pre
mium shall be paid by the employer and ten per cent. by the employes. 
Each employer is authorized to deduct from the pay roll of his employes 
ten per cent. of the said premiums for any premium period in propor
tion to the pay roll of such employes; no deduction shall be made except 
for that portion of the premium period antedating such pay roll. Each 
employer shall give a receipt to each employe showing the amount which 
has been deducted and paid into the state insurance tund." 

Section 21-1 of said act is as follows: 

"All employers who employ five or more workmen or operatives 
regularly in the same business, or in or about the same establishment 
who shall not pay into the state insurance fund the premiums provided 
by this act, shall be liable to their employes for damages suffered by 
reason of personal injuries sustained in the course of employment caused 
by the wrongful act, neglect or default of the employer, or any of the 
employer's officers, agents or employes, and also to the personal represent
atives of such employes where death results from such injuries and in 
such action the defendant shall not avail himself or itself of the following 
common law defenses: 

"The defense of the fellow-servant rule, the defense of the assump
tion of risk, or the defense of contributory negligence." 
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In answer to your first question my opinion is that the provision in Section 
20-2 as to time, under the circumstances, must be considered as directory. The 
general rule is, as given in Lewis' Sutherland on Statutory Construction, Section 
612: 

"Provisions regulating the duties of public officers and specifying 
the time for their performance are in that regard generally directory. 
Though a statute directs a thing to be done at a particular time, it does 
not nece_ssarily follow that it may not be done afterwards. In other 
words-, as the cases universally hold, a statute specifying a time within 
which a public officer is to perform, an official act regarding the rights 
and duties of others is directory, unless the nature of the act to be per
formed, or the phraseology of the statute, is such that the designation 
of time must be considered as a limitation of the power of the 
officer. * * *" 
See also cases cited under this section. 

In addition to this, the rule is further, that in deciding whether a statutory 
provision is directory or mandatory in each case, it is necessary to consider th~ 
particular subject matter of the legislation and the importance of the provision, 
and the relation of the provision to the general object to be attained by the act. 

In this particluar instance it has been impossible for your board to put this law 
into full operation by the date named in the statute, and it seems to me that the 
conclusion must be that the law is to become operative on January 1, 1912, or as 
soon thereafter as your board is able to take all the preliminary steps necessary 
to the proper installment of the law. 

Answering your second question, it seems clear that employers will not be 
deprived of their defense as provided in Section 21-1 of the act until they have 
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been given a chance to comply with the provision of the act, this, of course, the 
employers cannot do until your board has made all the necessary preliminary ar
rangements. The employers are in no manner at fault and of course under the act 
itself cannot be deprh·ed of their defenses unless they have been given an opportunity 
to accept the provisions of this act. Very truly yours, 

60. 

TIMOTHY s. HOGAN, 
Attorney General. 

STATE LIABILITY BOARD OF AWARDS-CLASSIFICATION OF EM
PLOYMENTS- PREMIUMS- NO POWER TO DISCRIMINATE 
AMONG MEMBERS OF A CLASS. 

It is the duty of the state liability board of awards to classify employment 
according to the risk, the total pa.y roll and the number of men employed, and to 
fix the premiu1ns of each class accordingly. 

The board has no authority to classify in such a wa:).' as to afford different 
rates to different establishments of a. determined class. 

CoLUMBUS, OHIO, January 11, 1912. 

·State Liability Board of AW'ards, Columbus, Ohio. 
GENTLEMEN :-I am in receipt of your letter of December 28, 1911, in which 

you request my opinion as follows: 

"We desire your opinion as to the extent of the powers and duties 
of the state liability board of awards as defined by Section 17 of 
the act entitled, 'An Act to Create a State Insurance Fund for the 
Benefit. of Injured, and the Dependents of Killed Employes, and to 
Provide for the Administration of Such Fund by a State Liability Board 
of Awards,' in the following particulars, viz: 

"Under said Section 17 are the powers of the board limited to des
ignating each specific employment as belonging to a class, and fixing a 
specific definite rate of premium which will apply equally to each and 
every employer employing workmen or operatives in that partlcu}ar class 
of employment? Or, does the board have the further power, after 
having adopted a classification of employments, to take into consideration 
the varying conditions under which employers employing workmen or 
operatives in the same class of employment conduct their business, and 
vary the rate of premium to be charged accordingly?" 

For the purpose of answering your inquiries, I herewith qoute the following 
sections of the act establishing the state liability board of awards, as found in 102 
0. L., 524: 

"Section 17. The state liability of awards shall classify employ
ments with respect to their degree of hazard, and determine the risks 
of the different classes and fix the rates of premium of the risks of the 
same, based upon the total pay roll and number of employes in each of 
said classes of employment, sufficiently large to provide an adequate 
fund for the compensation provided for in this act, and to create a surplus 
sufficiently large to guarantee a state insurance fund from year to year. 

"Section 18. The state liability board of awards shall establish a 
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state insurance fund from premiums paid thereto by employers and 
employes as herein provided, according to the rates of risk in the classes 
established by it, as herein provided, for the benefit of employes of em
employers that have paid the premiums applicable to the classes to which 
they belong and for the benefit of the dependents of such employes, 
and shall adopt rules and regulations with respect to the collection, 
maintenance and disbursement of said fund. 

"Section 20-2. For the purpose of creating such state insurance 
fund, each employer who employes five or more workmen or operatives 
regularly in the same business, or in or about the same establishment, 
and his employes in this state, having elected to accept the provisions 
of this act, shall pay, on or before January 1, 1912, and semi-annually 
thereafter, the premiums of liability risk in the classes of employment 
as may be determined and published by the state liability board of 
awards. The said employers for themselves and their employes shall 
make such payments to the state treasurer of Ohio, who shall receive and 
place the same to the credit of such state insurance fund. The premiums 
provided for in this act shall be paid by the employer and employes in 
the following proportions, to-wit: Ninety per cent. of the premium shall 
be paid by the employer and ten per cent. by the employes. Each em
ployer is authorized to deduct from the pay roll of his employes ten per 
cent. of the said premiums for any premium period in proportion to the 
pay roll of such employes; no deduction shall be made except for that 
portion of the premium period antedating such pay roll. Each employer 
shall give a receipt to each employe showing the amount which has been 
deducted and paid into the state insurance fund. 

"Section 21. The state liability board of awards shall disburse the 
state insurance fund to such employes of employers as have paid into said 

· fund the premiums applicable to the classes to which they belong, that have 
been injured in the course of their employment, wheresoever such injury 
has occured, and which have not been purposely self inflicted, or to their 
dependents in case death has ensued." 
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In construing Section 17 in connection with the other sections quoted, it 
seems clear that it is the duty of your board to make a classification of the em
ployments and then to determine the particular class to which a certain employment 
belongs, and to place it in that class. The rate of premium of each employment in 
a given class would, necessarily, be the same. If it were held that after your board 
had made a classification of employmwts, it had the further right, or it was its 
duty, to reclassify the different establishments in each class, then it would become 
necessary for your board to make an independent investigation of the manner in 
which each employer conducts his business; it is difficult to conceive how accurate 
information on a subject of this kind could be ascertained; you would either have 
to depend on hearsay, or to await the outcome of a period of observation. Neither 
method would be satisfactory or proper. On the other hand, the establishment of 
a classification of the various employments, by means of statistical information now 
in existence, can be made with a great degree of accuracy. 

~1y opinion, therefore, is that after you have fixed a definite rate of premium 
for a definite class that that rate will apply to each and every employer in such 
class, and that your board has no authority to take into consideration the different 
conditions under which employers conduct their business, nor to vary the rate 111 a 
given class on account of any such consideration. Very truly yours, 

TIMOTHY S. HOGAN, 

Attomey Geueral. 
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70. 

STATE LIABILITY BOARD OF AWARDS-PAY:\lENT OF I~SURANCE 
FUND S-ST A TUTORY PROVISIONS NOT IN CONFLICT WITH 
SECTIO~ 301 GE~ERAL CODE-DISBURSEMENT OF STATE· 
TREASURY FUNDS- VOUCHERS SIGNED BY ME1\IBERS OF 
BOARD. 

Sectioa 19 of the act creati11g the slate liability board of awards providing 
that disbursements from the insurauce fund shall be made upon vouchers sig11ed 
by members of the board of awards is not in conflict with but is an exception to 
Section 301 General Code which provides that no money shall be paid out of the 
state treasury except upon the warrant of the auditor of state. 

CoLUMBUS, OHIO, January 8, 1912. 

State Liability Board of Awards, Columbus, Ohio. 
GENTLEMEN :-I have your inquiry of January 2nd which is as follows: 

"Section 19 of the liability law, which is as follows: 
"'The treasurer of state shall be the custodian of the state insurance 

fund, and all disbursements shall be paid by him, but upon vouchers 
signed by any two members of the state liability board of awards,' 
seems to be somewhat in conflict with Section 301 and the relating sec
tions of the General Code of Ohio. Said section 301 is as follows: 

"'No money shall be paid out of the state treasury, or transferred 
from it to a county treasury or elsewhere, except on the warrant of the 
auditor of state. No money in the treasury to the credit of the sinking 
fund shall be paid out except on such warrant and the requisition of the 
sinking fund commissioners.' 

"It is desired by this department that you reconcile what seems to 
be a conflict in the laws. 

"This department has assumed that under Section 19 of the liability 
law disbursement from the state insurance fund may be made upon a 
warrant or check drawn by the state liability board of awards directly 
against said fund, and forms and systems have been devised according 
to this assumption; but, in conference with the state treasurer the ques
tion was raised and upon his suggestion this inquiry is addressed to you.'' 

You state that it is desired by your department that I reconcile what seems to 
be a conflict in the Jaws. You have quoted the two laws above but to better 
answer your inquiry I will now quote them again : 

Section 301 of the General Code is as follows: 
"No money shall be paid out of the state treasury or transferred 

from it to a county treasury or elsewhere, except on the warrant of the 
auditor of state. No money in the treasury to the credit of the sinking 
fund shall be paid out except on such warrant and the requisition of the 
sinking fund commissioners.'' 

Section 19 of the act creating the state liability board of awards 102 0. L., 
528 is as follows: 

"The treasurer of state shall be the custodian of the state insurance 
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fund, and all disbursements therefrom shall ue paid by him, but upon 
vouchers signed by any two members of the state liability board of 
awards." 
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In my opinion there is no conflict whatever in these laws. The first quoted is 
~he general provision, and in the absence of special provisions controls the payment 
of all moneys out of the state treasury by the treasurer of state. There is no 
constitutional provision governing this matter, and therefore it is properly regulated 
by the legislature. The second law above quoted is not in conflict with the first 
but is simply a special regulation as to a special fund, and as to that fund controls. 

In the case of Cincinnati vs. Connor, 55 0. S. 82, the court per \Villiams, 
C. ]., used the following language (page 88) : 

"\Ve recognize it to be a well settled rule of statutory interpreta
tion that: '\Vhere a general intention is expressed, and also a particular 
intention which is incompatible with the general one, the particular inten
tion shall be considered an exception to the general one,' and hence 
'if there are two acts, or two provisions in the same act, of which one 
is special and particular, and clearly includes the matter in controversy, 
whilst the other is general, and would, if standing alone, include it also; 
and if, reading the general provision side by side with the particular 
one, the inclusion of that matter in the former would produce a conflict 
between it and the special provision, it must be taken that the latter was 
designed as an exception to the general provision.' Endlich on Inter. 
Stat., Section 216; Sedwick on Stat. and Con st. Law, Section 652. ::\I ax
well on Inter. of Stat. p. 202, Second Eel." 

In State vs. :.IcGregor, 44 0. S. 628-631 this court held, per :.Iarshall ]., that: 

"The courts presume an intention in the legislature to be consistent 
in the making of laws; and also to have had a purpose in each enact
ment and all its provisions. Special circumstances often create a necessity 
for appropriate special provisions different from the general rule upon 
the same subject; and so, where such provisions are found in a statute, 
different from the general provisions that would apply to the case, the 
courts must assume that the special provisions were made for adequate 
reasons, and give them effect by construing them as exceptions to the 
general rule in the general provisions of the statute.'' 

See also the case of Gas Company vs. Tiffin, 59 0. S. 420-441 in which Judge 
\Yilliams uses the following language: 

"It is a settled rule of construction, that special statutory provisions 
for particular cases operate as exceptions to general provisions which may 
otherwise include the particular cases, and such cases are covered by 
the special provisions.'' 

These citations, it seems, definitely settle this question, and it may further be 
said that this fund is different from any other fund in the hands of the treasurer of 
state. In its proper sense it is not the money of the state at all, but belongs 
to the employers and employes contributing to said fund, and the state simply acts 
as trustees for the same, and there are many reasons which may, and probably did, 
actuate the legislature in providing for a less cumbersome and more prompt method 
of making payments out of the same. 
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1Iy opinion, therefore, is that this fund is to be dispensed by the treasurer 
of state upon voucher signed by two members of the state liability board of awards. 

98. 

Very truly yours, 
TnroTHY S. HOGAN, 

Attorney Gene mi. 

EMPLOYERS' LIABILITY LAW-"AVERAGE WEEKLY WAGE"-"IM
PAIRED EARNING CAPACITY"-DISCRETION OF BOARD 

The "average weekly wage" as a basis for payments to injured or killed em· 
ployes, within the meaning of the employers' liability law is the amount earned 
weekly by such employes, except in those cases specifically provided fo.r wherein 
an injured employe is of such age and experience that under natural conditions, 
his wages might be expected to increase. In this instance the discretion of the 
board must be allowed to rule upon special circumstances of each case. The same 
discretion must be exercised in determining the "impaired earning capacity." 

CoLUMBUS, OHIO, January 11, 1912. 

'State Liability Board of Awards, Columbus, Ohio. 

GENTLEMEN :-1 am in receipt of the following letter from you, dated Decem
ber 28, 1911 : 

"We desire the opinion of your department as to the proper con
struction of Sections 26, 27, 28 and 31 of the act entitled, 'An act to 
create a state insuranc~ fund for the benefit of injured, and the de
pendents of killed employes, and to provide for the administration of such 
fund by a state liability board of awards,' in the following particulars, 
viz.: 

"1st. Section 26 provides that 'in case of temporary or partial dis
ability' an injured employe shall receive 'sixty-six and two thirds per cent. 
of the impairment of his earning capacity,' etc. 

"What elemtnts are to be considered by us in determining the 
'earning capacity?' 

"2nd. Section 27 provides that 'in case of permanent total dis
ability the award shall be sixty-six and two thirds per cent. of the average 
weekly wage,' etc. Section 28 also makes the 'average weekly wage' 
the basis of payments made to dependents of killed employes, Section 31 
provides: 'the average weekly wage of the injured person at the time 
of the injury shall be taken as the basis upon which to compute the 
benefits.' 

"The many questions that the language of the foregoing sections 
suggest are obvious, and inasmuch as this board is required by Section 
17 of the act to base the rates of premium to be charged upon the total 
payroll (which we understand to mean the annual payroll) and the number 
of employes (which we understand to mean the average number for 
the payroll period) it is apparent that ,the method of ascertaining the 
'average weekly wage' which forms the basis of payments from the fund, 
will be an important factor in determining the rates of premium to be 
charged, to create the fund. 

"\Ve are now engaged in the classification of employments and the 
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fixing of rates, and before proceeding further respectfully request your 
construction of the sections of the act hereinbefore enumerated." 
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The sections to which you refer, as they appear in 102 0. L. 524, (at page 
530 et seq.) are as follows: 

"Section 26. In case of temporary or partial disability, the employe 
shall receive sixty-six and two-thirds per cent. of the impairment of his 
earning capacity during the continuance thereof, not to exceed a maxi-· 
mum of twelve dollars per week, and not less than a minimum of five 
dollars per week, if the employe's wages were less than five dollars 
per week, then he shall receive his full wages; but not to continue for 
more than six years from the date of the injury, nor to exceed three 
thousand four hundred dollars in amount from that injury.' 

"Section 27. In case of permanent total disability the award shall 
be sixty-six and two-thirds per cent. of the average weekly wage, and 
shall continue until the death of such person so totally disabled, but not 
to exceed a maximum of twelve dollars per week, and not less than a 
minimum o·f five dollars per week, if the employe's wages were less than 
five dollars per week, then he shall receive his full wages. 

"Section 28. In case the injury causes death within the period of 
two years the benefits shall be in the amounts and to the persons 
following: 

"1. If there be no dependents, the disbursements from the insurance 
fund shall be limited to the expense provided for in Sections 23 and 24. 

"2. If there are wholly dependent persons at the time of the 
death, the payment shall be sixty-six and two-thirds per cent. of the 
average weekly wage and to continue for the remainder of the period 
between the date of the death and six years after the date of the injury, 
and not to amount to more than a maximum of thirty-four hundred 
dollars, nor less than a minimum of one thousand five hundred dollars. 

"3. If .there ·are partly dependent persons at the time of the 
death, the payment shall be sixty-six and two-thirds per cent. of the aver
age weekly wage and to continue for all of such portion of the period of 
six years after the date of the injury, as the board in each case may de
termine, and not to amount to more than a maximum of thirty-four 
hundred dollars. 

"Section 31. The average weekly wage of the injured person at the 
time of the injury shall be taken as the basis upon which to compute the 
benefits." 

I also call your attention to Section 32 of this act, which section provides as 
follows: 

"If it is established that the injured employe was of such age and ex
perience when injured as that under natural conditions his wages would be 
expected to increase, the face may be considered in arriving at his average 
weekly wage." 

~Iy opinion is that Section 31 is a general section providing the basis upon 
which to compute the benefits payable on account of any injury to an employe, 
whether death results from such injury or not, and that by "earning capacity'' is 
meant the "average weekly wage," except in such cases as are provided for by Sec
tiOI. 32 of the act, where the injured employe was of such age and experience that 
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under natural conditions his wages would be expected to increase. vVhen this con
dition exists, then, and then only, is it important for your board to ascertain what 
the earning capacity of such employe is. 

The only way by which you can arrive at the "average weekly wage" referred 
to in Section 32, would be to ascertain what the weekly wages of the employe were 

·at the time of the injury, his physical condition, the nature of the work in which he 
was employed, his intelligence, his age, and, as there is no definite rule laid down 
in any of the authorities as to a case of this kind, any other particular fact that 
in the giyen instance would assist you in arriving at your conclusion as to the extent 
to which his wages would reasonably be expected to be increased. 

In all other cases, it seems to me, by the statutes themselves, the average, 
weekly wage of the employe is to be the basis of your computations. The earning 
capacity of a workman, or employe, must necessarily be the amount of his average 
weekly wage. 

After a great deal of investigation and careful search, of the authorities, I 
find that it is impossible to specify a particular method by which your board can 
ascertain the average weekly wage. l\1y opinion is, that this matter is left entir~ly 
to your own proper discretion, that on account of the many essential differences in 
the various employments, and the fact that in the multitude of employes in this 
country, practically no two are alike in all respects, it would be utterly impossible 
to lay down any hard and fast rule that would apply with equahty and fairness to 
all employments. It seems to me that in each instance where it is necessary for 
your board to determine as to the average weekly wage, the application of common 
sense to the facts in the particular case before you will be found more satis
factory and just than the application of any fixed rule of law, that is you will have 
to take into consideration in each given case the facts which will enable you to 
arrive at a fair and just conclusion as to what the average weekly wage of the em
ploye under consideration may be. One of the elements you must consider is that, of 
course, of time, i. e. the time you should take in arriving at an average, and it 
would be impossible to tlx any definite period which would apply to all cases; in 
some cases the period to consider may only be a day, in other cases it may require 
that you consider the time for one or two or more years; what is essential is that 
the period taken be one which, for the purposes of ascertaining the average weekly 
wage, will be in all respects normal. As I have stated, it is impossible to lay down 
any hard and fast rule in this regard, and therefore it is unnecessary to even men
tion the other elements you must consider, as these will in each instance depend 
upon the case being considered; facts which control in one case may have no appli
cation whatever in another. I, therefore, repeat that this is a matter for your own 
discretion. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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187. 

E:~IPLOYERS' LIABILITY ACT-"REGIJLARLY" DOES :t\OT ~IEAX "COX
TIXUOUSLY" 

The word "regularly" as employed in the emplo:yers' liability act referring to 
employers of five or more workmen regularly does not mean "coutinuously." 

Cou;MBl:S, OHIO, ~farch 9, 1912. 

S"tate Liability Board of Awards, Columbus, Ohio. 
GENTLEMEN :-I am in receipt of your letter February 5th enclosing a letter 

to you from the secretary of a certain Builders' Exchange, baking inquiry as to the 
construction placed by your board upon the word "regularly" as used in a certain 
section of the act creating your board, (102 0. L. 524); you also enclose the reply 
of Mr. Yaple of your board to the said letter, and you request my opinion as to 
whether the word "regularly" as used in Sections 20-1, 20-2 and 21-1 of the act 
creating your board should be construed to mean "continuously" or not. 

The act providing for the state liability board of awards, passed May 31, 1911 
(102 0. L., 524) is now incorporated in the General Code as Sections 1465-37 to 
1465-81, inclusive. The word "regularly," to which you refer, is used in the follow
ing sections, and I shall quote only so much of same as is sufficient to indicate the 
question to be considered: 

Section 1465-57 (Section 20-1): 

"Any employer who employs five or more workmen or operatives 
regularly in the same business, or in or about the same establishment, 
who shall pay into the state insurance fund the premiums provided by this 
act, shall not be liable to respond in damages.* * *" 

Section 1465-58 (Section 20-2) : 

"For the purpose of creating such insurance fund, each employer 
who employs five or more workmen or operatives regularly in the same 
business, or in or about the same establishment, and his employes in this 
state, having elected to accept the provisions of this act, shall pay * * *" 

Section 1465-60 (Section 21-1): 

"All employers who employ five or more workmen or operatives 
regularly in the same business, or in or about the same establishment, who 
shall not P.ay into the state insurance fund the premiums provided by 
this act, shall be liable to their employe for damages * * *" 

I have carefully read the reply of your board through Mr. Yaple, above re
ferred to, and it seems to me that the view he takes of this question is absolutely 
correct, and I herewith incorporate in this opinion the following extract from his 
letter, which is directly in point : 

"I do not think that the word 'regularly,' as used in said section, 
should be construed as meaning continuously, because that would not be a 
common sense construction. An employe may be regularly employed by 
his employer and yet not be actually engaged at his employment more than 
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half of the calendar year; such, for instance, is the case in the coal mining 
industry of the state, where the number of days which the average miner 
is employed is about 160 days in each year. The same is true to a 
certain extent in the building trades, where many contractors regularly 
employ certain men throughout the year when weather conditions are not 
unfavorable to the prosecution of their work, but in certain seasons 
may entirely suspend operations because of unfavorable weather condi
tions. Personally, I would say that if the employer regularly employs 
five or more employes during each portion of the·year as the nature of his 
business permits him to operate, he would come within the provisions of 
this law." 

As ·said in the above extract, to hold that the word "regularly" as used in the 
above sections, meant "continuously," would be opposed to common sense. It 
would also be opposed to the real meaning of the word "regularly." The word 
"regularly," I take it, is derived from the word "regula" meaning a rule, and there
fore the following definitions as given by ·webster should be held as expressing the 
proper meaning of the word as used in this act. The definition is : 

"Governed by rule or rules ; steady or uniform in course, practice or 
occurrence; not subject to unexplained or irrational variation; returning 
or recurring at stated or fixed times or uniform intervals; steadily pur
sued; usually or generally received, used, etc.; orderly; methodical; * * *" 

The proper synonyms of "regular" are normal, typical; regular being the op
posite of irregular; normal being the opposite of abnormal. 

The won! "continuous," as defined by Webster, means: 

"Having contiguity of parts; without break, cessation, or interrup
tion; without intervening space or time; uninterrupted; unbroken; con
stant; continued." 

It is obvious, considering the above definitions, that in no sense can the word 
"regularly," as used in the above sections, be so construed as to mean "contin
uously." In fact, the word "continuously," if used in said sections and strictly 
construed, would make the law not applicable to the vast majority of establishments 
in this state, and, therefore, as the word "continuous" is not a synonym of the 
word "regular," in the sense as used in this act, and as there is nothing in the act 
which indicates, even by inference, that it was the intention of the legislature that 
the word "regularly" should be construed as meaning "continuously," and as 
common sense and the facts as they exist both required that the word be given its 
plain and ordinary meaning, I have no hesitancy whatever in holding that this 
word should not be construed to mean "continuously." 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 



AXXL'..IL REPORT OF THE .tTTORXEY GEXERA.L. 757 

190. 

PUBLICATIOX OF PRDII"C:\IS OF LIABILITY RISK-:\IETHOD RE
QUIRED TO BE ADOPTED BY BOARD. 

As there is no specific statutory direction as to the particular method of pub
lication of the established premiums of liability risk, any meaus which satisfies the 
proper definitio1l of the word "publication" will suffice. A form of classification 
and rate book or information pamplzlet is recommended. 

CoLU!>lBUS, OHIO, March 6, 1912. 

)tate Liability Board of Awards, Columbus, Ohio. 

GENTLEMEN :-In your letter of February 14, 1912, you request my opinoin 
upon the following questions: 

Section 20-2 of 102 0. L. 524, provides, among other things, as follows: 

"For the purpose of creating such state insurance fund, each em
ployer who employs five or more workmen or operatives regularly in the 
same business, or in or about the same establisment, and his employes 
in this state, having elected to accept the provisions of this act, shall 
pay, on or before January 1, 1912, and semi-annually thereafter, the 
premiums of liability risk in the classes of employment as may be de
termined and published by the state liability board of awards. 

"\Ve will, in a day or two, determine 'the premiums of liability risk 
in the classes of employment,' and we desire y:mr opinion as to the 
method we should adopt in publishing the same; that is, is publication 
in a newspaper as legal publications are required to be made, contem
plated, or will we have complied with the statute by making known 
through the press, or by communications mailed to the various employers 
of the state, or by the printing and issuing of a classification and rate 
book, the various classifications and rates applicable to each?" 

Inasmuch as there is no general provision of the General Code as to how 
notices or other matters required to be published shall be published, and as the 
act establishing your board is entirely silent as to the method by which you shall 
publish the premiums of liability risk, in the classes of employment, as may be 
determined by you, it seems to me that any procedure on your part which would 
fulfil the definition of the word "published" would, in law, be sufficient. The word 
"publish" is defined by Webster as follows: 

"1 To make public; to make known to mankind or to people in 
general; to divulge, as a private transaction; to promulgate or proclaim, 
as a Jaw or edict. 

"2. To make known by posting, or by reading in a church. 
"3. To send forth, as a book or other literary work; to issue; to 

emit. 
"4. To utter or put into circulation; as to publish counterfeit paper." 

The definition given in the Standard Dictionary is practically the same as that 
given by Webster. 

In Cyc., Volume 32, page 1258, under the head "publish," appears the following: 
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"To make known; to issue ; to make known what before was 
private; to put into circulation ; to proclaim; to make known generally; 
to send forth, as a book, newspaper, magazine, musical piece or other 
printed work, either for sale or for general distribution." 

In the case of Plimpton vs. Malcolmson, 3 Ch. D. 531, it was held that: 

"The word 'publish' means, made known to the public. In this 
sense the enrollment in the English Patent Office of a specification, is 
a publication of its contents." 

It is my opinion, from the above definitions, that in the absence of statutory 
direction for you to make publication of the premiums of liability risk in the classes 
of employment as determined by you, in a newspaper, in the method usually pre
scribed for legal publications, it is not necessary for you to make such publication 
in a newspaper,. and that if you make known through the press that you have es
tablished the premiums of liability risk in the classes of employment, and that the 
same may be had by application to your board ; and also print a classificatiqn and 
rate book and send the same to the various employers of the state or notify the 
said employers by separate communications of the classifications and rates, that you 
would. have fully complied with this law. In fact, it would seem tllat if you simply 
make known through the public press that you have determined the premiums of 
liability risk in the classes of employment, and that the same will be furnished 
to any employer requesting the same, you would have complied with the law; but as 
this is an entirely new department it would seem best, if there are no serious 
objections thereto, that you issue a classification and rate book, or some book or 
pamphlet that will give all the necessary information as to the premiums of liability 
risk in the classes of employment as determined by you, and mail the same to 
every employer in the state, so far as you are able to do so. 

229. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

EMPLOYES WHO WORK IN OWN SHOPS AND UNDER NO CONTROL 
OF EMPLOYER NOT WITHIN EMPLOYERS' LIABILITY ACT. 

Employes who work for an employer in their own shops over which the latter 
exercises no control, do not come under the terms of the Employers' Liability Act. 

These piece workers themselves, if they employ more than jive men regularly 
i1~ or about the same establishment, are subject to the liability act. 

CoLUMBUS, OHIO, March 8, 1912. 

)tate Liability Board of Awards, Columbus, Ohio. 
GENTLEME'k :-I am in receipt of your letter of February 9, 1912, enclosing a 

letter to you from a certain employer, which letter is as follows: 

"Some of our employes work in shops which they provide for them
selves and over which we exercise no control further-than with reference 
to the sanitary condition of the shop and the quality of workmanship 
produ,~ed. These employes visit premises controlled by us only when 
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calling for work or pay or when delivering work to us. All their work 
is paid for by the piece and they employ and pay for their own assistants 
as they see fit. \\"e do not know if we should or should not list these 
people as employes under the new law. 

"\\'ill you please advise us as soon as possible because we desire 
to apply for insurance and it is obvious that we cannot figure the number 
of employes according to law nor can we estimate pay rolls intelligently 
until we hear from you. 

"If these people are to be considered employes, will you please state 
whether we are to list their assistants as employes." 

You ask my opinion upon the question submitted. 

759 

Although there are several sections of the act establishing the state liability 
board of awards, and providing for its duties, which apply in a way to the question 
asked, as you are familiar with all these sections, I shall quote only the following 
section, which is suffiicent for the purposes of this opinion: 

"Section 1465-58, General Code (Section 20-2 of the act found in 102 
0. L. 524 et seq.) For the purpose of creating such state insurance fund, 
each employer who employs five or more workmen or operatives regularly 
in the same business, or in or about the same establishment, and his 
employes in this state, having elected to accept the provisions of this act, 
shall pay, on or before January 1, 1912, and semi-annually thereafter, the 
premiums of liability risk in the classes of employment as may be de
termined and published by the state liability board of awards. The said 
employers for themselves and their employes shall make such payments to 
the state treasurer of Ohio, who shall receive and place the same to the 
credit of such state insurance fund. The premiums provided for in this 
act shall be paid by the employer and employes in the following propor
tions, to-wit: Ninety per cent. of the premium shall be paid by the 
employer and ten per cent. by the employes. Each employer is author
ized to deduct from the pay roll of his employes ten per cent. of the said 
premiums for any premium period in proportion to the pay roll of such 
employes; no deduction shall be made except for that portion of the 
premium period antedating such pay roll. Each employer shall give a 
receipt to each employe showing the amount which has been deducted 
and paid into the state insurance fund." 

The question to be determined is the meaning of the words "each employer 
who employs five or more workmen or operatives regularly in the same business, 
or in or about the same establishment, and his employes in this state." I take it 
that the obvious meaning of this language is that it designates an establishment 
where five or more workmen or operatives are regularly working for an employer, 
or a business in which five or more workmen or operatives are regularly working 
for an employer; and that employes working in shops or rooms which they provide 
for themselves, or at their homes, and not under the supervision or control, in any 
way, of the employer, would not come under the terms of 'the act or within the 
class specified by the language of Section 1465-58, above quoted. 

\Vhile the object of the act is to provide an effective and certain method of 
compensating injured employes, its primary object really is to lessen the number 
of accidents to employes; that is, so far as possible, to make the hazard of indus
trialism as slight as possible; and it is obvious that the act can only apply, and the 
results contemplated by it be attained, when there is some direct relation between 
the employer and the employe as to providing the place in which the employe is to 



760 STATE LIABILITY BOARD OF A. W.ARDS 

work, or the number and character of the other employes with whom the employe 
is to work, or the manner or kind of work which the employe is to perform under 
the supervision of the employer, either directly or by his agent, foreman or manager. 

Except that the finished product shall be up to a certain standard, the employer, 
in the case referred to in your inquiry, has no control whatever over the employe; 
he does not provide the place ·where the work shall be done; he does not select 
the other employes with whom the employe is to work; nor does he exercise any 
supervision over the employe while performing the work. It is, therefore, my 
opinion that employes of this ~haracter cannot be considered as embraced within the 
provisions of this act, and cannot be considered by an employer in calculating 
and estimating his pay roll. 

Yours very truly, 

ADDENDUM 

TIMOTHY S. HOGAN, 
Attorney General. 

These "piece workers" themselves, if they employ more than five men regularly 
in their business, or in or about the same establishment, are subject to the liability 
act and to take out insuran~e. 

T. S. H. 

250. 

EMPLOYER'S LIABILITY ACT-"WILFUL ACT" NOT SYNONYMOUS 
WITH "WILFUL NEGLIGENCE"-SCOPE OF LIABILITY OF EM
PLOYER AND OF COMMON LAW AND STATUTORY RIGHTS TO 
COMPENSATION OF EMPLOYE-RIGHT OF LIABILITY INSUR
ANCE COMPANIES-PUBLIC POLICY. 

The term "wilful act" as used in Sectio1t 21-1 of the Employers' Liability Act 
providing that suit for damages at commoa law may be had for. iajuries or death 
resulting from "wilful acts" of emplo:•}ers, is not synonymous with the term "wilful 
negligence," as the construction of the act shows an intended distinction betwee1~ 
"neglect" or something wrongfully omitted, and "act" pr something wrongfully done. 

Sectio1t 20-1 of the act aforesaid expressly relieves employers who take ad
vantage of the act, from a1ty liability whatever at common law or by statute, for 
death or injury to employers except such injuries as are specifically excepted by 
Section 21-2, namely: injuries wilfully inflicted, or caused by failure to comply with 
statute or ordinance. The employe is likewise limited to compensate under the act 
for all injuries except those excepted tmder Section. 21-2 aforesaid, in which cases, 
he is entitled to elect either the compensation of the act or the common law remedy. 

A liability insurance company being authorized in Ohio to insure only against 
"accidents" to employes, cannot insure against 1Jte excepted injuries res1tlti11g from 
the "wilful act" of employers. Furthermore, it. would be clearly violative of public 
policy and against the manifest spirit of the statutes to permit such insurance com
panies to insure against i1tjuries resulting from failure of the employe to comply 
with command of stattttes, ordin011ces or lawful orders. 

CoLUMBUS, OHIO, April 4, 1912. 

State Liability Board of Awards, Columbus, Ohio. 
GENTLEMEN :-I am in receipt of your inquiry of March 12, 1912, which is 

as follows: 
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"\Ve would respectfully request your opinion on the following ques
tions concerning the construction of certain parts of an act entitled, 
"An act to create a state insurance fund for the benefit of injured and 
the dependents of killed employes, and to provide for the administra
tion of such fund by a state liability board of awards," commonly known 
as the workmen's compensation Law, (102 0. L., 524), and certain ques
tions of law arising in the course of the administration thereof, viz.: 

"1. Section 20-1 provides that 'any employer who employes five 
or more workmen or operatives regularly in the same business, or in 
or about the same establishment, who shall pay into the state insurance 
fund the premiums provided by this act, shall not be liable to respond 
in damages at common law or by statute, save as hereinafter provided, 
for injuries or death of any such employe, wherever occurring, during the 
period covered by such premiums,' etc., and it is 'otherwise provided' in 
Section 21-2 as follows: 

"But where a personal injury is suffered by an employe, or when 
death results to an employe from personal injuries while in the employ 
of an employer in the course of employment, and such employer has paid 
into the state insurance fund the premium provided for in this act, 
and in case such injury has arisen from the wilful act of such employer, 
or any of such employer's officers or agents, or from the failure of such 
employer, or any of such employer's officers or agents, to comply with 
a~ty municipal ordi11a11ce or lawful order of any duly authorized officer, 
or any statute for the protectio11 of the life or safety of employes, then 
in such event, nothing in this act contained shall affect the civil liability 
of such employer, but such injured employe, or his legal representative 
in case death results from the injury, may, at his option, either claim 
compensation under this act or institute proceedings in the courts for his 
damage on account of such injury, and s11ch employer shall not be liable 
for any injury to any employe, or to his legal representative in case death 
results, except as provided in this act. 

"Every employe, or legal representative in case death results, who 
makes application for an award from the state liability board of awards, 
waives his right to exercise his option to institute proceedings in any 
court. Every employe or his legal representative in case death results, 
who exercises his option to institute proceedings in court as provided in 
Section 21-2, waives his right to any award, except as provided in 
Section 36 of this act." 

"Is the expression 'wilful act,' as used in Section 21-2 of said act, 
synonymous with the term 'wilful negligence,' or do the words 'wilful 
act,' as used in said section, contemplate an overt act on the part of the 
employer, his officer or agent, knowingly, purposely and maliciously done 
with intent to injure the employe? 

· "2. Do the words 'and such employer shall not be liable for any 
injury to any employe, or his legal representative in case death results, 
except as provided in this act,' at the end of the first paragraph of said 
Section 21-2, have the effect of repealing by implication any law in exist
ence at the passage of said act, affecting in any way the right of an em
ploye to recover damages from his employer for injuries occasioned to 
him in the course of his employment, or does such language, taken in 
connection with the language used in Section 20-1, have the effect of abso
lutely denying $he employe the right to maintain an action, except in 
the specific class of injuries defined in Section 21-2? 

"3. Cnder the provisions of said act, and especially the provisions 

761 
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contained in Sections 20-1, 20-2, 21 and 21-2, the scheme of state insurance 
provided for in the act would seem to be substituted for the civil action 
based upon negligence in all cases except those designated in Section 
21-2, and all cases of injury except such injuries occurring as designated 
in Section 21-2, must be compensated out of the state insurance fund, the 
employe having no right of action at all and no election or choice of 
remedies, but must rely for compensation solely upon the state insurance 
fund. As to the exceptional class of cases mentioned in Section 21-2, it 
also appears to us that the state insurance fund covers all such injuries, 
unless the injured employe elects to sue his employer for damages, in 
which event, he waives any right to participate in the state insurance 
fund, no matter what the result of his suit for damages may be. At least, 
that is the construction we put upon the language of Section 21-2. 

"Assuming we are correct in our conclusions as to the meaning of 
Section 21-2, we would like to inquire whether any insurance company 
now authorized to do business in the state of Ohio is empowered to make 
contracts of insurance with employers, by which contracts, or policies, 
they agree to indemnify such employers from loss or damage resulting 
from accidents to their employes received in the course of their employ
ment, which more fully or completely indemnify the employer against 
loss, than does the provisions of this act and especially Section 21-2 
thereof under the plan of state insurance? In other words, may an 
insurance company lawfully contract to indemnify and save an employer 
harmness from the result of his wilful act, or his failure to observe 
the laws of the state of Ohio for the protection of the life or safety 
of employes?" 

Replying to your first question, in my opmton, the expression "wilful act," 
as used in Section 21-1, is not synonymous with the expression "wilful neglect." 
"vVilful neglect" is a term well known to the law, and, as stated in Cyc., Volume 
29, page 424, the term properly applies only to actions for loss of life involving 
punitive damages. It has been held, also, to signify a higher degree of neglect 
than gross neglect. The term "neglect" is so well known and so well understood 
that I take it there can be no doubt but that the legislature, in the language used 
in Section 21-2 and 21-1 of the act under consideration, used the exact language 
to express its intention. Had it meant, by Section 21-2, to deprive an employer of 
the benefits of the act when an employe was injured by his wilful neglect, I .>take 
it: that it would have said so. The word "act" is the oppo,ite from the word 
"negligence" or "neglect;" as defined in the Century Dictionary, it means, "the 
doing of a thing; a thing done," and, therefore, the term "wilful act'· must neces
sarily mean something intentionally done, not something omitted. This is made 
plainer by consideration of Section 21-1, in which it is expressly p;ovided that, 

"All employers * * * who shall not pay into the state insurance 
fund the 1premiums provided by this act, shall be liable to their employes 
for damages suffered by reason of personal injuries sustained in the 
course of employment caused by the wrongful act, neglect or defattlt 
of the employer, or any of the employers' officers, age11ts or employes,*** 
and in such action the defendant shall not avail himself or itself of the 
following common law defenses: * * *" 

and it will be found that the words used in said Section 21-1, namely: wrongful act, 
neglect or default, cover all of the various degrees of neglect, slight, ordinary and 
gross, for which an action will lie; and that the legislature having said, expressly, .. 
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that an employer who does not take advantage of the ·act shall be liable for injuries 
resulting from such neglect, has, as clearly as can be possible, said that an employer 
who does take advantage of the act 'shall not be liable in an.}' action for neglect and, 
as provided in Section 21-2, shall only be liable when the injury has been caused 
by his wilful act, "act" being used in contradistinction to 1 "neglect;" or when the 
injury has occurred from the failure of the employer to comply with an ordinance, 
lawful order or statute, as provided in Section .'21-2. 

Answering your second question, in my opinion, the provision at the end of 
the first paragraph of Section 21-2, namely: 

"such employer shall not be liable for any 111JUry to an employe, or 
to his legal representative in case death results, except as provided in 
this act." 

taken in connection with Section 20-1, absolutely and expressly relieves an employer, 
who has taken advantage of the act, from any liability whatever, at common law or by 
statute, for injuries or death of any employe in the employment of such employer, 
caused by the wrongful act, neglect or default of the employer; in other words. 
from any and all actions brought by an employe for negligence, no matter how 
slight or how gross; and covers every possible injury upon which an action for dam
ages might be based, except injuries specifically excepted by Section 21-2, namely: 
injuries wilfully inflicted by the employer, or caused by the employer's failure 
to comply with an ordi~ance, lawful order or statute, as provided in said Section 
21-2. 

Answering your third question, you are correct in your assumption that under 
the provisions of this act all cases of injury, occurring to employes of employers 
·who have taken advantage of the act, except the specific injuries provided for in 
Section 21-2, must be compensated out of the state insurance fund Provided for 
by this act. The .employe has no right of action at all, and no election or choice of 
remedies, but he must rely solely aud entirely for compensation from tlu; state 
illSIIYallCC fu11d. 

As to the exceptional case mentioned in Section 21-2, namely: when the 
injury has been caused by the wilful act of the employer, or from the failure of 
the employer to comply with a municipal ordinance or lawful order of any duly 
authorized officer, or any other statute for the protection of the life or safety of 
employes, the act provides expressly that even this class of injuries is also taken 
care of. Thus, an employe of an employer who has taken advantage of the act, 
and who has been injured by the wilful act of the employer or by his failure to 
comply with an ordinance, order or statute, as above stated, has his option to 
either take the compensation provided by the act or to sue at law. In case he 
chooses to accept the compensation provided by the act, then, by the provisions of 
Section 21-2, he absolutely waives the right to institute an action in court against 
the employer; and, conversely, every employe who exercises his option to institute 
proceedings in court waives his right to participate in the state insurance fund, no 
matter what the result of his suit for damages may be. 

The last part of the third question is of great importance, and, as the ques
tion seems to be absolutely a new one, upon which there is no express authority, 
upon consideration of the statutes of our state, and of the existent facts which 
made necessary the enactment of the act under consideration, I have no difficulty 
whatever in reaching the conclusion that an insurance company cannot lawfully 
contract, in this state, to indemnify an employer from the result of 111Juries oc
casioned by his wilful act or from his failure to observe the laws of the state of 
Ohio for the protection of the life or safety of employes. 

\Vhat is known as employers' liability insurance has been transacted in this 
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state for several years; it is authorized by Section 9510 of the General Code, which, 
in part, is as follows: 

"A company may be organized or admitted under this chapter to 
* * * make insurance to indemnify employers against loss or damage for 
personal injury or death resulting from accidents to employes '~ * *" 

I wish to call special attention to the fact that authority is given to com
panies to "make insurance to indemnify employers against * * * accidents to 
employes." 

The first part of your question, therefore, would be whether an injury caused 
by the wilful act of an employer can be classed as an accident. "Accident" is 
defined (Century Dictionary) as: 

"The operation of chance; an undesigned contingency; a happen
ing without intentional causation; chance fortune." 

As above stated, in Section 21-2, in my opinion, the legislature used the term 
"wilful act" to express exactly what it meant; and "wilful act" is certainly the 
oppos'ite, in every sense, from "accident." I take it that it is unnecessary to quote 
from the dictionary to express the meaning of the word "wilful," and it should 
be enough to state that one of the attributes of an accident is that it is unin
tentional; therefore,· an act that is wilful could not possibly be held to be unin
tentional. Nor, in fact, is there any possible view of the t~rm "wilful act" which 
can be taken so as to construe it as a term covering an accident. 

Therefore, I am clearly of the opinion that there is no authority in the 
statutes of Ohio to issue an insurance indemnifying an employer or any one else 
against the consequences arising from an injury occasioned by his wilful act. If 
that were possible a person or an employer could insure himself against the 
consequences arising from his commission of a crime, and an act attempting to 
authorize such insurance would be void as against public policy. 

As to the second subdivision of this portion of your question, as to the right 
of a company, authorized to do business in this state, to make contracts of insurance 
with employers, by which they agree to indemnify such employers from loss or 
damage resulting from accidents caused by the failure of the employer to comply 
with any municipal ordinance or lawful order of any duly authorized officer, or 
any statute for the protection of life or safety of employes, my opinion is that 
any insurance contract or policy, purporting to indemnify an employer for loss or 
damage re~ulting fro~1 the violation of penal statutes, is in contravention of public 
policy; and that the legislature, in enacting said Section 21-2, clearly recognized 
that principle of law. 

It has been held, frequently, that a master cannot, by agreement with his 
servant, exempt himself from liability for injuries to the servant caused by his 
neglect; but it has also been held that one may, by contract, with a third person, 
insure himself against the consequences of his neglect to his servant. There are 
many cases upon this subject but I do not deem it necessary to cite them nor to 
try to explain the method of reasoning by which the courts arrived at the con
clusion that while one could not directly, by contract, relieve himself from liability 
for injuries caused by his negligence, on account of public policy, yet, he could do 
this very thing indirectly. I take it that in consideratoin of the laws now in force 
in this state there can be no question but that it is against the public policy of 
this state to allow an employer to insure himself against the consequences of his 
failure to comply with the commands of the state. 
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"It is not easy to give a precise definition of 'public policy.' It is 
perhaps correct to say that public policy is that principle of law which 
holds that no person can lawfully do that which has a tendency to be 
injurious to the public, or against the public good, which may be desig~ 
nated, as it sometimes has been, the policy of the law or public policy 
in relation to the administration of the law." 

Cyc. Volume 9, p. 481. 
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It is the policy of this state, as well as of all civilized states and governments, 
at the present time, to reduce as far as possible the hazards of industrialism, 
that is, primarily, to reduce the number of accidents to employes. As the means to 
this end many laws have been passed by the state, aptly described in Section 21-2 
of the act under consideration as statutes for the protection of the life or safety 
of employes. It is unnecessary to specify these laws; many of them can be 
readily found in the provisions of the General Code relating to the chief inspector 
of workshops and factories and chief inspector of mines. These laws compel em
ployers to take certain precautions in regard to dangerous machinery, as to 
places in which the employe shall work, and, in fact, so far as is possible with 
present knowledge, compel the employer to safeguard the employe so far as pos
sible. These laws are criminal in their nature and penalties are provided for 
persons who refuse or fail or neglect to comply with the same. 

\Vould it be reasonable, therefore, for the stale, having commanded a thing 
to be done and imposed a penalty in case it is not done, to, at the same time, 
authorize a person who chooses to violate those express statutory provisions to 
insure himself against the consequences arising from such statutory violation? 
It seems to me that, considering the purpose of these laws, anything that would in
duce a person to violate them instead of to obey them must necessarily be contrary 
to public policy. 

Again, the present act creating the state liability board of awards was passed 
in response to a great public demand; in fact the situation compelled the enact
ment of this law. Accidents to workmen engaged in the different industries are all 
but inevitable; no matter how carefully laws for the prevention of accidents may 
be framed, or how rigidly they may be enforced, accidents cannot be eliminated. 
The system in force prior to the enactment of this law, by which it was supposed 
that all injured employes having a right of action would be compensated, has been 
found to be entirely unsatisfactory. As said by the court in Borgnis, et al vs. 
Falk Company, supreme court of \Visconsin, 

"To speak of the common law personal injury action as a remedy 
for this problem is to jest with serious subjects, to give a stone to one 
who asks for bread. The terrible economic waste, the overwhelming 
temptation to the commission of perjury, and the relatively small pro
portion of the sums recovered which comes to the injured parties in 
such actions, condemn them as wholly inadequate to meet the difficulty." 

To this might be added the further fact, which called loudly for the establish
ment of a system of compensation by the state, the system which has been so highly 
developed by the so-called employers' liability companies-a system by which a 
corporation, whose prosperity and very existence depends upon defeating the claim 
for compensation of an injured employe, is substituted for the employer, who is at 
fault for the injury, as defendant in the case brought by the injured employe, for 
compensation. 

I do not deem it necessary to go into this subject further; the necessity for, 
and the validity of, the law have been passed upon by our supreme court; ,and the 
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facts and arguments showing the unsoundness, if not viciousness, of the old 
system, of which the liability insurance companies compose such a large part, arc 
fully set out in the briefs filed in the case of State ex rei. Yaple vs. Creamer, 
treasurer of state, 85 0. S. c 

It was the intention of the legislature to substitute for the compensation, 
which could only be obtained by a civil action based upon neglect, a scheme of state 
insurance for the benefit of both the employer and the employe, under which, in 
all cases except these designated in Section 21-2, compensation would be surely and 
quickly made in every case of injury without resort to courts. This, the act 
plainly does, and we must assume that the legislature acted intelligently; 1that it 
meant to provide compensation to the employe in every case of injury resulting 
from accident, the risk of which could lawfully be assumed by an employers' 
liability company. But for the employer who wilfully injures an employe, or 
who fails to observe the laws enacted for the protection of the, life or safety of 
employes, there is only a contingent protection offered by this law. There is 
absolute compensation to the innocent party, the injured employe; he may take his 
compensation under the act if he chooses, or he may sue his employer in a civil 
action; that is optional. It must be held that the legislature, having, by other laws 
compelled an employer to do certain things for the protection of the life and 
sefety of his employes by leaving an employer who failed to comply with those 
laws but of the benefits of the act, therefore, sought to impose an additional 
penalty to enforce compliance with the act; and it would surely be contrary to the 
policy of this state, as plainly expressed by its statutes, to say that notwithstand;ng 
this double prohibition and penalization, still, a corporation could lawfully invite 
the branch of the laws of the state by agreeing to indemnify a violator of the same 
against the consequences of his act. 

The fact that the legislature intended the scheme of insurance as provided by 
this act to cover all cases .of accidents that may be lawfully insured against is also 
made plain from the provisions of Section 21-1, by which it is provided that an 
employer who does not take advantage of the act shall be liable to his employe 
for damages suffered by reason of personal injuries caused by the wrongful act, 
neglect or default of the employer; and that he shall not avail himself of the 
defenses of the fellow-servant rule, the assumption of risk, or contributory negli
gence. This provision, of course, was made to induce employers to accept the 
terms of the act. It would .be entirely valueless, therefore, if the pharses "wilful 
act" and "failure * * * to comply with any * ':' * ordinance * * order * * * or 
statute as used in Section 21-2 meant the same or could be held to be included 
in the terms "wrongful act, neglect or default," used in Section 21-1. It is con
clusive that they do not. Clearly, the exceptions mentioned in Section 21-2 are 
meant to be such acts or neglects that to insure against would be entirely con
trary to the settled policy of the state. 

This opinion is long; and for that reason, and for the reason that it is 
an opinion and not a brief, I have not burdened you with citations as to public 
policy, or as to decisions of courts which touch upon the questions you ask in 
certain ways, but none of which are directly upon the point raised; the statutes 
themselves speak plainly upon all of your questions, and upon these statutes 1 
reply and base my opinion. 

Very truly yours, 
TIMOTHY S. HoGAN, 

A ttomey General. 
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E~IPLOYERS' LIABILITY ACT-E~IPLOYER HIRIXG IXDEPEXDEXT 
Cm;'TRACTOR AXD FL'RXISHIXG SHOP TOOLS AXD APPLIAXCES. 

TVhen an emplo·yer arranges -with an iadependent contractor for the doing of 
work in connection u:ith tlze emplo:yer' s business. -which said contractor hires his 
own workmen but works in a shop and with tools and appliances furnished by said 
emplo:ycr, the latter maintains a sufficient relation to the employes of the contractor 
to come within the provisions of the employers' liability act. 

CoLt:!\IBUS, OHIO, April 12, 1912. 

5tate Liability Board of Awards, Columbus, Ohio. 

GENTLEMEN :-I am in receipt of your letter of April 1, 1912, which IS as 
follows: 

"\Ve are in receipt of your opinion given to this board under date 
of ~larch 8, 1912, with reference to the statute of employes doing piece 
work in their own homes or shops, and away from the plant or shop 
of the employer, and we are pleased to note that it is in accord with 
our construction of the law. 

"There is a further question, however, growing out of the relation 
of independent contractor, upon which we would like your opinion. vVe 
find that in many instances the employer will make a comract with an 
independent contractor with reference to some portion of the work to 
be done in producing the finished product in the manufacture of which 
the employer is engaged, and the person with whom the employer thus con
tracts in turn employes and pays workmen assisting him on this partic
ular work, the employer all the time furnishing the place in which to 
work and the tools, machinery, appliances with which to work. Under 
such a state of facts, would the rule-. not be different from that outlined 
in your opinion of :\1arch 8, 1912, above referred to? And in such case, 
would the employer or proprietor of the factory or plant where the work 
is carried on include not only those who are directly employed by him, 
but also such workmen as are employed by independent contractors under 
circumstances similar to those outlined above?" 

:\fy opinion to you dated ~larch 8, 1912, was to the effect that there mmt 
be some relation between the employer and the employe, either as to providing the 
place in which the employe is to work or the number and character of the other 
employes with whom the employe is to work, or the manner or kind of work 
which the employe is to perform under the supervision of the employer, either 
directly or by his agent, foreman or manager, and of .course was meant to include 
cases where the employer provided the tools or machines with which or at which 
the employe is to work; and that in the absence of all of these conditions, and in 
cases where the employer exercised no control whatever over the employe in any 
of the above respects, then that the employe could not be regarded as embraced 
within the provisions of this act. 

In the case to which you refer in your inquiry above quoted, where the em
ployer furnishes a place in which the employe is to work, or furnishes the tools, 
machinery· or appliances with which the employe is to work, or in fact exercises 
a control over the employe in any respect, as detailed in my opinion of ~larch 8th, 
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then it is my opinion that such an employe must be classed as an employe of the 
proprietor or manufacturer who owns or controls the main business or factory 
which gives rise to the employment, whether the employe works, or is employed 
by an independent contractor or sub-contractor or agent of the proprietor or man
ager owning or controlling the plant. 

This conclusion, I think, is supported by the case of Jacobs vs. Fuller, etc., 
Co., 67 0. S. page 70. The first paragraph of the syllabus in this case is as 
fo.llows: 

542. 

"vVhere the defendant employed a third party to manufact1,1re 
furniture for it, furnishing all the materials, tools and machinery for 
that purpose, in which was a machine which was safe to operate under 
proper instructions, and dangerous to operate without instructions as 
to the manner of operating it, and when it is claimed that the plaintiff 
was injured by reason of neglect to notify him of the dangerous character 
of the machine and neglect to give him instructions as to operate it, the 
defense that the plaintiff was an employe of an independent contractor 
will not avail the defendant, because it is a case in which, under the 
circumstances of the employment, a resulting injury might have been 
anticipated as a direct or probable consequence of the performance of 
the work contracted for, if reasonable care should be ·omitted in the 
course of ·its employment. Railroad Co. vs. Morey, 47 Ohio St., 207 
and Covington & Cincinnati Bridge Co., vs. Steinbrock, 61 Ohio St. 215, 
approved and followed." 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

E!I1PLOYERS' LIABILITY ACT-"WORKMEN AND OPERATIVES" IN
CLUDE ALL EMPLOYES, EXCEPT TRAVELING SALESMEN
OFFICE HELP. 

The term "workmen or operatives" as employed in the W orkmett' s C ompensa
tioll Law is intended to include all "employes" as stated i11 the title. Such term 
includes all who are employed in the business or in or about the establishment to 
whom compensation is paid, excepting officers of the corporation, ttnless they are 
themselves .employed and except also, by virtue of judicial constmction, traveling 
salesmen.· Office help are therefore governed by the act. 

CoLUMBUS, OHIO, July 18, 1912. 

State Liability Board of Awards, Columbus, Ohio. 
GENTLEMEN :-In your letter of April 15, 1912, you make the following re

quest for my opinion: 

"The state liability board of awards has construed the term "work
men or operatives" as used in Section 20-1 of the workmen's compensa
tion law, to include all employes to whom compensation of any nature 
is paid, excepting only the officers of a corporation, as such and persons 
wholly engaged as traveling salesmen. 
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"\Ye are frequently asked the question as to whether the law compels 
such construction placed upon these words used in the act, as to require 
the pay roll of office help, such as bookkeepers, stenographers, etc., to be 
included in the total pay roll upon which premiums for the state in
surance fund are calculated. 

"\Viii you kindly advise us as to your opinion on this question at 
an early date, and oblige." 

Section 20-1 of the Ohio workmen's compensation act 1s as follows: 

"Any employer who employs five or more workmen or operatives 
regularly in the same business, or in or about the same establishment 
who shall pay into the state insurance fund the premiums provided by 
this act, shall not be liable ·to respond in damages at common law or 
by statute, save as hereinafter provided, for injuries or death of any 
such employes, wherever occurring, during the period covered by such 
premiums, provided the injured employe has remained in his service 
with notice that his employer has paid into the state insurance fund the 
premiums provided by this act; the continuation in the service of such 
employer with such notice, shall be deemed a waiver by the employe of 
his right of action as aforesaid. 

"Each employer paying the premiums provided by this act into the 
state insurance fund shall post in conspicuous places about his place or 
places of business typewritten or printed notices stating the fact that he 
has made such payment; and the same, when so posted, shall constitute 
sufficient notice to his employes of the fact that he has made such pay
ment: and of any subsequent payments he may make after such notices 
have been posted." 
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You have submitted to me with your request a very able brief prepared by 
l\fr. James I. Boulger, of Chillicothe, upon this question, and this brief has been of 
great assistance to me in the consideration of this question. 

The Ohio workmen's compensation act is to be most liberally construed as 
to the classes of persons who are entitled to the benefits of the act. The title of the 
act, perhaps, expresses its purpose in the best possible manner. This title is "to 
create a state insurance fund for the benefit of injured, and the dependants of 
killed employes, and to provide for the administration of such fund by state liability 
board of awards." 

Under the rules of statutory construction, the title of an act is a legitimate 
aid in ascertaining its meaning, and the title of this act shows that it was the in
tention of the legislature to create a state insurance fund for the benefit of "em
ployes." This term, I think, is used, in its broad sense, and if qualified at all, can 
only be qualified to the extent made necessary by the decisions of our courts. The 
word "employe" includes any person who is employed to perform any service, 
whether manual or not, in or about any business or establishment, to whom com
pensation of any nature is paid. I take it that it clearly would not include the 
officers of a corporation, as such, unless such officer is also employed as a workman 
or operative in some capacity in the business. 

It seems to me that the words "workmen or operatives," as used in Section 
20-1, are used designedly, so as to cover all employes. I would take it that such 
words often included traveling salesmen, were it not for the decision of our 
supreme court in the matter of the assignment of William M. Sloan, 60 0. S. page 
472. The syllabus of this case is as follows: 

25-A. G. 
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"' Operative' not a traveling agent to obtain subscription, etc.
Section 6355 Revised Statutes-Insolvent debtors and preferred claims. 

"One who is employed by the publisher of a 'legal directory,' as 
traveling agent in obtaining subscriptions and in selling the 'directory' 
to attorneys and other and collecting accounts, is not an 'operative' 
within the meaning of Section 6355 Revised Statutes." 

This case appears to be direct construction of the word "operative" to the 
extent that such word does not include a traveling salesman, and, of course, the 
traveling salesman could not be classed as a "workman;" therefore, as this decision 
stands, I feel bound by it in the construction of this term, that is, that it does not 
include traveling salesmen. 

l'vly opinion, therefore, is that the words "workmen or operatives," as used 
in Section 20-1 of the act, include all employes employed in the same business, or in 
or about the same establishment, to whom compensation of any nature is paid, 
excepting officers of the corporation, as such, and persons wholly engaged as 
traveling salesmen. All others are included. 

Adopting the admirable language of l\Ir. Boulger in this respect, "in my 
judgment, all of the office help, as well as those persons who are actually engaged in 
the dangerous work of operating machinery; those who keep books, as well as those 
who clerk in a department store, those who run trains, as well as those who drive 
mules in the mines; those who bottle the liquors in the brewery as well as those 
who hitch the wagons, or drive the automobiles are within the terms of the act." 

Very truly yours 

560. 

TIMOTHY S. HoGAN, 
Attomey General. 

E~IPLOYERS' LIABILITY-STATE LIABILITY BOARD OF AWARDS 
~IAY :-JOT ADOPT PLANS BY WHICH EMPLOYERS MIGHT DE
POSIT GUARANTY FUNDS TO ENABLE THEM TO REIMBURSE 
BOARD FOR ACTUAL PAYMENTS. 

It is not within the legal powers of the state liability board of awards to 
adopt a plan by which instead of paying premiums to the board, employers might 
deposit g1wrauty funds and thereupon be permitted to reimburse the state treasury 
for Pa}'111ent of losses from the liability insurance fu11d, for tlze reasons, First: 
such power is not conferred upon the board. Second: the state treasurer is not 
authori:::ed to handle such guarauty funds. 

)tate Liability Board of Awards, Columbus, Ohio. 

GENTLEMEN :-On June 10, 1912, you submitted to me a resolution, proposed to 
be adopted by your board, providing for an optional plan which may be accepted 
and followed by employes who elect to accept the provisions of the Ohio workmen's 
compensation act, instead of paying their entire premium into the state insurance 
fund at the time they elect to accept the provisions of the act; and you wish to 
know whether, in my opinion, your board has power to adopt said resolution and 
put the plan proposed thereby into operation. The resolution is somewhat lengthy 
and I shall, therefore, quote only the following portions of the same, upon which 
I base my opinion : 
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"Be it resolved, by the state liability board of awards, that: 
"Each employer employing five or more workmen or operatives 

regularly in the same business, or in or about the same establishment, and 
his employes in this state, who elect to accept the provisions of an act 
entitled, 'An act to create a state insurance fund for the benefit of injured, 
and the dependents of killed employes, and to provide for the administra
tion of such fund by a state liability board of awards,' (102 0. L. 524), 
may, instead of paying their entire premium into the state insurance 
fund at the time of such election, elect to operate under and subject to all 
the conditions and provisions of the following optional plan: 

"6. That each such employer shall deposit with the treasurer of 
state, at the time of paying his initial payment- of __________ cents on 
each $100.00 of his pay roll, as herein provided, a guaranty fund, the 
amount of which shall be determined as follows, viz.: $3,600.00 for the 
first $100,000.00, or fraction thereof, of his estimate pay roll for the 
ensuing six months, and $------ for each additional $100,000.00, or 
fraction thereof, of such pay roll. Such deposit may be either in cash 
or in United States, state, county, township or municipal bonds of 
political subdivisions of the state of Ohio; and in the event of spch 
bonds being deposited, the income therefrom shall belong to the employer, 
except as hereinafter provided. 

"Such special deposit shall be held by the treasurer of state as se
curity for the payment of the awards made by said state liability board 
of awards, and the same shall be returned to such employer upon his 
ceasing to be a subscriber and contributor to the state insurance fund, 
and upon all awards for injuries to his said employes having been fully 
discharged and paid in the manner hereinafter provided. 

"7. That all claims of injured employes of any such employer 
which are filed with the state liability board of awards, claiming com
pensation from the state insurance fund, shall be heard in the same 
manner and in accordance with the same rules of procedure as the 
claims of employes of employers not operating under such optional plan; 
and payments from the state insurance fund shall be made in the same 
manner. 

"8. That on or about the lOth and 24th day of each month the state 
liability board of awards shall certify to such employer the total amount 
of the awards made by it during the preceding two weeks, giving the 
name of each employe, the number of his claim, the amount awarded, 
and the amount payable on such awards from the state insurance fund, 
on the date of the next regular payment day (it being understood that 
payments are to be made from the state insurance fund on the 1st and 
15th of each month), and shall at the same time issue to such employer 
a pay-in-order on the treasurer of state for the full amount of such 
payments so to be made, and it will be the duty of such employer to 
thereupon pay to the treasurer of state, for credit to the state insurance 
fund, the total amount covered by such pay-in-order, on or before the 
following day, as above indicated. This provision shall apply to all 
claims for the payment of medical, nurse and hospital services and 
medicines, funeral expenses and claims for compensation for temporary 
or partial disability. 

"9. In all cases where awards are made in fa\·or of dependents 
of killed employes, a certificate similar to the certificate mentioned in the 
next preceding paragraph shall be forwarded to such employer, showing 
the award made and the persons to whom made, and the bi-monthly 
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accounts payable to each such person, and a statement showing the total 
amounts to be expended from the state insurance fund on account of 
such award during the remainder of the six-months period, and shall 
at the same time forward to such employer a pay-in-order directed to 
the treasurer of state for the entire amount of such payments for the 
remainder of said six-months period, and it shall then be the duty of 
such employer to pay to the treasurer of state, for credit to the state 
insurance fund, the amount called for by said pay-in-order, within five 
days from the issuance of same. 

"10. That the state liability board of awards shall have the right 
and it shall be its duty, at any time that the deposit with the treasurer 
of state provided for in paragraph 6 hereof, is exceeded in amount by 
the aggregate of the deferred payments to be paid out of the state 
insurance fund on account of awards made by the board, to require 
a further deposit to be made with the state treasurer by such employer, 
so that such guaranty fund may at all times be equal to the aggregate 
of such deferred payments; and upon such order being made by the 
board, such employer shall make such deposit within five days after re
ceiving notice of the issuance of such order. 

"11. The guaranty fund required to be deposited in paragraph 6 
hereof, together with such additional amounts as may be deposited in 
accordance with the provisions of the next preceding paragraph, shall 
be held by the treasurer of state intact and separate from the state 
insurance fund and all other funds, and shall not be paid out to such 
employer or to any other person, except upon the order of the state 
liability board of awards; and upon the failure of the employer to punct
ually pay into the state insurance fund such amounts as may be required 
from time to time by the state liability board of awards, as herein pro
vided, the board shall have the right and it shall be its duty to require the 
treasurer of state to convert all or any portion of the securities com
posing such guaranty fund into cash at the market value of such secur
ities, and the proceeds thereof placed to the credit of the state insurance 
fund; but no greater amount or part of such securities shall be so con
verted into money and paid into the state insurance fund than is neces
sary to cover all outstanding claims against such fund on account of 
injuries to the employes of such employer. 

"13. The object of the optional plan herein outlined is to enable 
such employers as may adopt its provisions to pay, through the agency 
of the state liability board of awards and the state insurance fund, all 
claims arising out of injuries to their employes, which may be filed, 
heard and awards made thereon by the state liability board of awards. 
The initial payment of ------ cents on each $100.00 of pay roll, which 
is required to be paid at the beginning of each six-months period, by 
employers electing to operate under the optional plan, shall become and 
remain a part of the state insurance fund, and it is not intended that 
such initial payment, or any portion thereof, be applied to or used in the 
liquidation of any claim or claims, or any award made by the state liabil
ity board of awards in favor of the employes of such employers, or their 
dependents in case of death." 

I have considered the advisability or the practicability of the plan above pro
posed, and have simply considered the same from the legal standpoint. In the first 
place, after a most careful consideration of the act, I can find no authority con
ferred upon your board to proYide for a plan such as the one proposed, nor is such 
power implied. Section 17 of the act is as follows : 
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"The state liability board of awards shall classify employments with 
re;pect to their degree of hazard, and determine the risks of the different 
classes and fix the rates of premium of the risks of the same, based 
upon the total pay roll and number of employes in each of said classes of 
employment sufficiently large to provide an adequate fund for the com
pensation provid~d for in this act, and to create a surplus sufficiently 
large to guarantee a state insurance fund from year to year." 

Section 18 provides as follows : 

• "The state liability board of awards shall establish a state insurance 
fund from premiums paid thereto by employers and employe.s as herein 
provided, according to the rates of risk in the classes established by it, as 
herein provided, for the benefit of employes of employers that have paid the 
premium applicable to the classes to which they belong and for the benefit 
of the dependents of such employes, and shall adopt rules and regula
tions with respect to the collection, maintenance and disbursement of 
said fund." 

Section 20 provides as follows : 

"The treasurer of state shall give a separate and additional bond, in such 
amount as may be fixed by the governor, and with sureties to his approval, 
conditioned for the faithful performance of his duties as custodian of 
the state insurance fund herein provided for." 

773 

It is unnecessary to quote further sections of the act but it will be seen 
from these that the act contemplates the establishment of a "state insurance fund" 
from the premiums piad to it by employers of employes. Only one fund is contemplated, 
of which the treasurer of state shall be custodian. The plan proposed by you, as 
stated in Section 13 of your resolution, is one by which the particular employer 
pays to his employes, in case of injuries, the awards made by your board. This 
payment is made through the agency of your board, and out of the state insurance 
fund; but, nevertheless, it amounts to a payment directly by the employer to his 
employe, for the amount paid to the employe, out of the state insurance fund, 
must be paid into said fund by the employer. 

Under this plan the initial payment or premimn paid by the employer into the 
state insurance fund would, necessarily, be different from the payment or premium 
of an employer in the same class who is not operating under the plan; and in case 
all employers elected to adopt this plan, instead of having a state insurance fund, 
as contemplating by the act, created from the premiums paid by employers and 
employes according to the rates of risk i.n classes established by your board, you would 
have, what amounted in substance to, an immense guarantee fund deposited with the 
treasurer of state, guaranteeing that employers would pay their injured employes 
the amounts awarded by your board. Such an arrangement as this is certainly not 
contemplated by the act and cannot, as it stands, be inferred. If such a plan is 
advisable, and it may be that it is, it should be provided for by legislation. 

In addition to the above, an insurmountable objection, as the law now stands, 
is that there is no authority in law for the treasurer of state to become custodian 
of this guarantee fund. He is, by law, Section 19 of the act, made custodian of the 
state insurance fund proper, and by Section 20 is required to give a separate and 
additional bond as such custodian. His duties arc all prescribed by law and he is 
only empowered to act as custodian as provided by law, and, therefore, there would 
be no authority for him to assume control of this fund; nor would there be any 



774 STATE LU.BILITY BOARD OF AWARDS 

authority in law for him to convert all or any portion of the secunhes COQ1posing 
such guarantee fund into cash, as provided in Section 11 of your resolution. 

I deem it unnecessary at this time to go farther into this matter, for the 
objections detailed above seem to me such as can only be met by legislation; and I, 
therefore, am of opinion that your board has not authority to adopt and put into 
operation the plan proposed by this resolution. 

577. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

TRA VELlXG EXPEXSE-AUDITOR OF LIABILITY BOARD OF A WARDS 
-PAYl\fENT TO HOTEL FOR HOLDING OF ROOM DURING AB· 
SENCE NOT ALLOWED. 

An amount of $1.00 a day paid by a traveling auditor of the state liability board 
of awards to a hotel in Cincinnati while absent therefrom for the purpose of holding 
a room cannot be allowed as an actual and necessary traveling expense under 
Section 7 of the act establishing said board. 

)tate Liability Board of Awards, Columbus, Ohio. 
GENTLEMEN :-I am in receipt of your letter of July 16, 1912, in which you 

make the following request for my opinion: 

"One of our traveling auditors has an arrangement with a certain 
hotel at Cincinnati to pay $2.50 per day for room and meals while he 
is there and $1.00 per day for the days he is absent. 

"His chief duties are at Cincinnati but sometimes we send him out 
to Hamilton or Middletown for several days at a time, and in order to 
keep his room and get the terms named, he had to make an arrangement 
as above mentioned. 

"Question. Is it lawful for him to include in his expense account 
the $1.00 per day charged for the days he is absent from the said hotel?" 

Section 7 of the act establishing the state liability board of awards is as 
follows: 

"The board may employ a secretary, actuary, accountants, in
spectors, examiners, experts, clerks, stenographers and other assistants, 
and fix their compensation. Such employments and compensation shall 
be first approved by the governor, and shall he paid out of the state 
treasury. The members of the board, actuary, accountants, inspectors, 
examiners, experts, clerks, stenographers and other assistants that may 
be employed shall be entitled to receive from the state treasury their 
actual and necessary expenses while traveling in the business of the 
board. Such expenses shall be itemized and sworn to by the person who 
incurred the expense, and allowed by the board." 

It will be noted from this section that your assistants are entitled to receive 
their actual and necessary expenses while traveling in the business of the board. 

The question in the particular case submitted by you is one of fact. That is, 
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whether the payment to a hotel in Cincinnati of $1.00 per day, while he is not in the 
city of Cnicinnati but is at some other other points in the state, can be considered 
an actual and necessary expense. I take it for granted that the expenses of your 
auditor while at Hamilton, ::\1iddletown or any other point to which the business of 
your board may call him, are paid; and therefore, his expense account would show 
that he incurred a certain amount of expense at one place and also an expense at 
the same time of a $1.00 per day at Cincinnati, though he is not in the city of 
Cincinnati at this time, and it seems to me that this payment of $1.00 per day to the 
hotel while he is not in the city of Cincinnati cannot be considered as an actual 
and necessary expense and should not be included in the expense account of your 
auditor. 

680. 

Yours very truly, 
TIMOTHY s. HOGAN, 

Attonzey Geueral. 

DA::\IAGES FOR WRONGFUL DEATH NOT LE\1ITED AFTER JANUARY 
1, 1913-E::\IPLOYERS' LIABILITY ACT- WHEN DIPLOYE EXER
CISES RIGHT TO ELECT TO SUE AT LAW, AMOUNT RECOVER
ABLE UNLL\IITED. 

By provision of proposal 5 of the colzstitutional ame11dments which will be
come effective limuary 1, 1913, as Article 1, Section 19-a, the limitation of the amount 
of damage recoverable for wrongful death in an action at law, by Sectio11 10772 
General c·ode, will no lo1zger be effective. In case of injury by wilful act, therefore, 
or from failure to comply with statute ordinance or official order where the injured 
employe elects to sue at law, the damages recoverable will not be subject to stat
utory limitation. 

CoLGMBCS, OHIO, October 14, 1912. 

)tate Liability Board of Awards, Columbus, Ohio. 

GENTLEMEN :-In your letter of September 27, 1912, you state that you have 
received from various sources inquiries relative to the operation and probable effect 
of Amendment ~o. 5 to the Constitution of Ohio (which was adopted by the vote 
of the electors of Ohio on September 3rd) on the employers of Ohio, and you ask 
my opinion as to this. 

Proposal No. 5 by its adoption at the election becomes Section 19-a of Article 
I of the Constitution, and is as follows: 

"The amount of damages receivable by civil action in the courts for 
death caused by the wrongful act, neglect, or default of another, shall not 
be limited by law." 

Before the adoption of this amendment the amount of damages recoverable in 
a civil action in the courts of this state for death caused by the wrongful act, 
neglect or default of another could be limited by the legislature. The legislature 
had exercised this right, and by Section 10772 of the General Code (R. S. 6135) the 
amount of damages which might be recovered in such an action was limited to 
$10,000.00 in all cases except where it appeared that the action was for the benefit of 
a widow and one or more minor children when the limit was placed at $12,000.00. 
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By the adoption of the amendment above quoted the authority of the legislature to 
place any limit on the amount of damages which may be recovered in an action of 
this character is taken away, and the limitation as to the amount of such damages 
prescribed by Section 10772 become of no effect. 

The answer to this inquiry, therefore, is that after the first day of January, 
1913, when the constitutional amendment above quoted goes into effect, there will be 
no limit upon the amount of damages recoverable in an action in the courts of this 
state for damages caused by the wrongful act, neglect or default of another and 
this, of course, will apply to all actions brought against employers who have not 
availed themselves of the privileges offered by the Ohio Workmen's Compensation 
Act. As to employers who have availed themselves of the opportunity offered by 
this act and who have paid into the state insurance fund the premiums provided by 
law-they shall not be liable for any injury to any employe or to his legal represent
atives in case .of death unless such"injury has arisen from the wilful act of such employ
er, or of any such employer's officers or agents, or from the failure of such employer or 
of such employer's agents or officers to comply with any municipal ordinance or lawful 
order of any duly authorized officer or any statute of Ohio for the protection of.the.life 
and safety of employes. Briefly stated, after January 1, 1912, employers who do not 
avail themselves of the privileges offered by the Ohio Workmen's Compensation 
Act will not be liable in an action in the courts of this state for the death of an 
employe caused by the wrongful act neglect or default of such employer or of his 
officers or agents, and in· such action there will be absolutely no limit upon the 
amount which may be awarded as damages against such employer, but the employer 
who avails himself of the privileges of the act will be fully protected in accordance 
with its terms and cannot be used for the death of an employe unless such death 
be caused by the wilful act of such employer or any of such employer's officers or 
agents or from the failure of such employer or any of such employer's officers or 
agents to comply with any municipal ordinance or law.ful order of any duly 
authorized officers or any statute for the protection of the life and safety of em
ployes. And even in the event of the death of an employe resulting from an act or 
omission of the employer which would give the employe's representative a right to 
bring an action in the courts, still such personal representatives have the same right 
to claim compensation or award from the state insurance fund as if the injury were 
caused in any other manner, and in case the option to claim an award from the 
state insurance fund is exercised, then no action in the court can be maintained. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney Ge11eral. 
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683. 

E).iPLOYERS' LIABILITY-BALANCE OF PRDHU:\I PAID :\lAY ~OT BE 
REFUXDED WHEN FIRM GOES OUT OF BUSI~ESS. 

The workmen's comPeusation act provides in Section 21 that moneys collected 
for the state insurance fund shall be disbursed to such employes that have been 
injured i11 the course of their emplo:yment and there is no authorit:y for disburse
ment in any other manner. 

fVhe1t a firm, therefore, pays a premium to cover an ensuing period and goes 
out of business before the expiration of such period, the board cannot refund the 
balance of the premium for the time ensui11g to the e1td of the period for which 
insurance is Paid. 

CoLUMBUS, OHio, October 16, 1912. 

)tate Liability Board of Awards, Columbus, Ohio. 

GENTLEMEN :-I am in receipt of your letter of October 14, 1912, in which 
you make the following request for my opinion: 

"On August 9, 1912, a certain company paid a premium of $54.82 
into the state insurance fund provided for in the workmen's compen
sation law. The premium paid for the protection and benefits of the 
workmen's compensation law for a period of six months beginning 
August 9, 1912, and ending January 9, 1913. 

"On or about October 1, 1912, the said company quit business and 
they had no need for the protection of the workmen's compensation law, 
no longer having workmen in their employ, and they made: a request of 
this department to refund to them two-thirds of the amount which they 
had paid into the state insurance fund on August 9. They maintain 
that since the law required them to pay premiums in advance, they arc 
justly entitled to a proportionate refund under the circumstances. 

"Will you kindly give us your opinion as to the right of this 
department to issue vouchers authorizing payment of a refund from the 
state insurance fund in such cases as this?" 

In considering this question I wish to call your attention to the following 
sections of the act establishing your board, (102 0. L., 524): 

"Section 18. The state liability board of awards shall establish a 
state insurance fund from premiums paid thereto by employers and em
ployes as herein provided, according to the rates of risk in the classes 
established by it, as herein provided, for the benefit of employes of 
employers that have paid the premium applicable to the classes to which 
they belong and for the benefit of the dependents of such employes, and 
shall adopt rules and regulations with respect to the collection, mainte
nance and disbursement of said fund. 

"Section 19. The treasurer of state shall be the custodian of the 
state insurance fund, and all disbursements therefrom shall be paid by 
him, but upon vouchers signed by any two members of the state liability 
board of awards. 

"Section 21. The state liability board of awards shall disburse the 
state insurance fund to such employes of employers as have paid into 
said fund the premiums applicable to the classes to which they belong, 
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that have been injured in the course of their employment, wheresoever 
such injury has occurred, and which have not been purposely self-inflicted, 
or to their dependents in case death has ensued." 

It would appear from the last sentence of Section 18, namely that your board 

"shall adopt rules and regulations with respect to the collection, mainte
nance and disbursement of said fund" 

that possibly you might by rules and regulations provide for the return of a por
tion of the premium paid in by an employer when he goes out of business and the 
insurance ceases prior to the expiration of the period covered by the said premium; 
but Section 21 provides explicitly that your board 

"shall disburse the state insurance fund to such employes * * * that 
have been injured in the course of their employment * * ,._, 

and taking this as well as the other provisions of the act, and the entire scheme of 
the act, I find no authority whatever for a return to the employer of any part 
of the premium paid. 

I take it, therefore, that as the law now stands you have no authority to make 
a refunder of this character. It seems to me, however, that this matter is one that 
should be provided for by subsequent legislation as it is only just that employers 
should only be required to pay for the insurance they actually receive, and when 
the reason for the insurance ceases, a method should be provided for making a 
proper proportionate refunder. 

685. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

EMPLOYERS' LIABILITY ACT-OCCUPATIONAL DISEASES NOT IN
CLUDED. 

From the title of the workmen's compensation act and the general provisions 
thereof, occupational diseases are not within the provisions of the act. 

CoLUMBUS, OHio, October 22, 1912. 

)tate Liability Board of Awards, Columbus, Ohio. 

GENTLEMEN :-In your letter of October 1, 1912, you make the following 
request for my opinion: 

"A certain employer, under Claim No. 392, has applied for com
pensation and award out of the state insurance fund. His injury con
sists of acute poisoning, and in answer to the question requiring a de
scription of the injury he states that it is a case of lead poisoning, and 
in the first notice of injury adds the words, 'occupational disease.' 

"Is this an injury under the statute such as entitles the applicant 
to compensation and award out of the state insurance fund?" 
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\Vhat is known as "the workmen's compensation act" passed ::O.Iarch 28, 1911 
(102 0. L., 524) was Senate Bill 127, entitled: "an act to provide a state insurance 
fund for the benefit of injured, and the dependents of killed, employes and to pro
vide for the administration of such fund by a state liability board of awards." It 
is well settled that the title of an act can be considered in construing it, especially 
to arrive at the intention of the legislature. Taking the title of this act, the general 
scheme of the act itself, and the various sections composing it, it seems beyond 
all doubt that the title fully expresses the intention of the legislature, that is, it 
was to provide a state insurance fund for the benefit of injured, and the depend
ents of killed, employes, and to provide for the administration of such fund. I 
find nowhere in the act any intention express or implied to make its benefits 
extend so as to cover employes who incur a disease on account of their occupa
tion, in other words, occupational diseases, which may be defined as diseases per
taining to or caused by certain occupations. These diseases are well-known and 
many of them have distinctive names. The act does not cover diseases of any kind, 
but refers to and provides for personal lllJUries, or accidents, suffered by em
ployes in the course of their employment. This is made plain throughout the act. 

Section 8 of the act is as follows: 

"The board shall adopt reasonable and proper rules to govern its 
procedure, regulate and provide for the kind and character of notices, 
and the services thereof, in cases of accident and injury to employes, 
the nature and extent of the proofs and evidence, and the method of 
taking and furnishing the same, to establish the right to benefits of com
pensation from the state insuran~e fund, hereinafter provided for, the 
forn1s of application of those cl~iming to be entitled to benefits or com
pensation therefrom, the method of making investigations, physical ex
aminations and inspections, and prescribe the time within which adjudi
cations and awards shall be made." 

And Section 21 of the act explicitly provides that the state insurance fund 
shall be paid out 

"To such employes * * as have been injured in the course of their 
employment, wheresoever such injury has occurred, and which have not 
been purposely self-inflicted * *" 

Not only is it clear from the act itself that i~ does not, and it was not intended 
to cover occupational diseases, but the same legislature which passed this act (the 
79th General Assembly of Ohio) on May 17th, 1911, passed a joint resolution 
known as "Senate Joint Resolution No. 19'' ·(102 0. L., 749) authorizing and 
directing the state board of health to make an investigation of occupational dis
eases. By this resolution it was resolved: 

"That the state board of health is hereby authorized and directed 
to make a thorough investigation of the effect of occupations upon the 
health of those engaged therein with special reference to dust and 
dangerous chemicals and gases, to insufficient ventilation and lighting, 
and to such other unhygienic conditions as in the opinion of said board 
may be specially injurious to health, and to report to the next General 
Assembly the results of such investigation, with such recommendations 
for legislative or other remedial measures as it may deem proper and 
advisable, provided that the cost of such investigation shall not exceed 
the sum of five thousand dollars." 
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~Iy opinion, therefore, is that the specific case to which you refer is not an 
"injury" which entitles the applicant to compensation and award out of the state 
insurance fund, and that the act does not cover occupational diseases. 

694. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

STATE LIABILITY BOARD OF AWARDS MAY ENGAGE PERMANENT 
ROOMS IN CITIES OTHER THAN COLUMBUS FOR HOLDING SES
SIONS THEREIN AND FOR OTHER BUSINESS. 

Under Section 6 of the act establishing the liability board of awards, the board 
is authorized to hold sessions at any place within the state and if it is necessary 
for the board to hold a room continuously for such purposes in cities other thall 
Columbus, the board has authority to so do and may pa:y the expense of the same 
by authority of Section 37 of the act. If advisable to further expediency and to 
save expense, the board may use said room for its general business purposes. 

)tate Liability Board of Awards, Columbus, Ohio. 

GENTLEMEN :-In your letter- of October 14, 1912, you make the following 
request for my opinion : 

"We would like your opinion as to the right of this department to 
maintain local offices in such cities of the state as the convenience of the 
patrons of the department and the convenience of the board and its 
employes would seem to suggest. 

"You will note that by Section 6 of the act under which we are 
operating, we are required to maintain an office in the city of Columbus 
and are authorized to hold sessions at any place within the state. 

"Our experience so far has been such that we are convinced that the • 
opening of local offices in Cincinnati and Cleveland would enable us to 
conduct the business of the department in those cities much more satis
factorily, and, we believe, with less expense." 

Section 6 of the act establishing the state liability board of awards, 102 0. 
L., 524, is as follows: 

"The board shall keep and maintain its office in the city of- Colum
bus, and shall provide a suitable room or rooms, necessary office furn
iture, supplies, books, periodicals and maps. All necessary expense shall 
be audited and paid out of the state treasury. The board may hold ses
sions at any place within the state." 

Section 37 of said act is as follows: 

"The board may make necessary expenditures to obtain statistical 
and other information to establish the classes provided for in Section 17. 
The salaries and compensation of the secretary, and all actuaries, ac
counts, inspectors, examiners, experts, clerks and other assistants, and 
all other expmses of the board herein authorized including the premium 



~\XXC.iL REPORT OF TilE ~\TTORXEY GEXER.i.L. 

to be paid by the state treasurer for the bond to be furnished by him, 
shall be paid out of the state treasury upon vouchers, signed by two of 
the members of such board, presented to the auditor of state, who shall 
issue his warrant therefor as in other cases." 
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Taking Section 6 in connection with Section 37, you undoubtedly have the right 
to provide a room, or office, at any place within the state, where you deem it 
necessary to hold sessions of ):our board. If it is necessary to have such a room 
or office continuously in any cities of the state, then, under said sections you have 
the authority so to do. If such room or offices are maintained continuously, it 
seems to me it would not only be right, but it would be proper, for you to use the 
same for all possible business of your board, as well as for holding sessions, if by 
~o doing you can make your work more efficient or save expense to the state. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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(To the State Fire 1\\arshal) 
252. 

TRAVELIXG EXPEXSES IN HO~fE CITIES-DEPUTY ASSISTANTS 
AXD WSPECTORS IN FIRE MARSHAL'S OFFICE. 

The fire marshal is given a wide qiscretion in allowing necessary e.xpe11ses for 
the performance of the duties of his office. 

TVhat traveli11g expenses are, is a question of fact governed by common sense 
principles, and under proper circumstances may be allowed to deputy assistants or 
inspectors while working in their home cities. 

CoLUMBUS, OHio, April 10, 1912. 

HoN. JoHN 'vV. ZuBER, State Fire Marshal, Columbus, Ohio. 
DEAR Sm :-I beg to acknowledge receipt of your letter of March 4, 1912, in 

which you inquire whether or not you are justified, under the law, in allowing a 
deputy assistant or inspector for his lunch or meals, when he is called upon to in
vestigate a fire or inspect properties in remote portions of the city of his domicile, 
due to the fact that he should keep in close touch with the case and that it is 
impossible for him to leave his work at lunch or meal times and travel across 
the city for the purpose of securing his lunch or meal at his usual eating or board
ing place. In reply thereto I desire to state: 

Section 821 of the General Code provides as follows : 

"The state fire marshal shall appoint a first deputy fire marshal, a 
second deputy fire marshal, and a chief assistant, each of whom he may 
remove for cause. He may employ such clerks and assistants, and incur 
such other expenses as are necessary in the performance of the duties 
of his office." 

Considering the imperative and strenuous duties imposed upon the state fire 
marshal and his office force by the laws of Ohio, he is vested with the right to 
determine what constitutes "such other expenses as are necessary in the per
formance of the duties of his· office;" and when acting in good faith, with the full 
facts in each case before him, he is sole judge of what expenses "are necessary." 
This must be so, from the very nature of the services required of his deputies and 
assistants, in which they are required to perform all their duties with promptness, 
secrecy and efficiency. The whole matter is one to be viewed from a sensible and 
practical standpoint. As shown by the facts in each particular case it is a question 
of fact rather than of technical law. Under the facts as stated by you, the deputy, 
inspector or assistant should be allowed his expenses for meals; and you have the 
right to prescribe rules for the government of subordinates along this line. 

Very truly yours, 
TrMoTHY S. HoGAN, 

A ttomey General. 
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(To the Canal Land Department) 
253. 

CAXAL LAXDS-FEE SDIPLE TITLE OF STATE BY VIRTUE OF OCCV
PAXCY-GRAXD RESERVOIR IX ~IERCER AXD ACGLAIZE COUX
TIES-CUTTIXG OF TDIBER BY LAXD CLADIAXT. 

The fee simple title oi a/f la11d with a11d upon which the emba11kme11t was 
constructed by the state at the east end of the J[ercer cormty reservoir, is in the 
state for the reason that the state's actual ocwpai!C}' of the same for ca11al purposes, 
ipso facto, vests said fee simple in the slate. 

The canal superinle11dent is justified in refusillg to permit a party, claiming 
title to the northwest quarter of the southeast quarter of section .\' 0. 17, to cut 
and remove timber that sta11ds near the border of the reservoir below the waste 
weir line, but withi11 the ·artificial embankme11t constructed by the state. 

CoLuMBUS, OHio, April 3, 1912. 

HoN. E. E. BooTo::-r, E11gi11eer Canal La11d Departme11t, Columbus, Ohio. 

DEAR Sm :-I herewith acknowledge receipt of your Jetter of February 27, 
1912, wherein you inquire as follows: 

"Between the years 1837 and 1841, the state of Ohio constructed, 
as a part of its canal system, what is now known as Grand Reservoir, 
but formerly known as the :\Icrccr county or St. ~Iary's Reservoi_r in 
:\Iercer and Auglaize counties. 

"The reservoir was formed by constructing immense embankments 
across the east and west ends of a low swampy valley, about eight miles 
apart. 

"But little attention was paid as to who were the owners of the 
different tracts embraced within the reservoir, as it was expected that 
applications for damages would be made by the parties inteJ:ested. Many 
years after the reservoir was built, certain parties made applications to 
the general land office to purchase lands within the limits of the reser
voir without disclosing that portion of the same, and in some instances all, 
of such tracts that had been appropriated by the state for reservior 
purposes. 

"Among the tracts thus acquired ach·ersely to the state's interest was 
the forty acres shown by red boundaries on the enclosed plat of the 
reservoir. The tract books in the Auditor of State's office show that 
John W. Stoker purchased from the United States the northwest 
quarter of the southwest quarter of section 17, town 6 south, range 4 
east, Auglaize county, Ohio, September 4, 1851. The plat books also show 
that Stoker acquired the southwest quarter of the northeast quarter; 
also th·e northwest quarter of the northeast quarter of said section 17. 

"I merely call attention to the last two entries for the reason 
that litigation involving them throws some light as to the title to the land 
under consideration. · 

"In 1896, ::\fr. Stoker caused a bill to be introduced in the Senate, 
which was later enacted into a law, by which he was paid $1,400.00 for an 
easement to overflow the two tracts last described above, but for some 
reason no mention was made of the land in the northwest quarter of the 
southeast quarter of said section, which he either owned at this time 
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or had transferred to someone else. At any rate, no settlement "·as 
made for the tract now in controversy. 

"After the settlement made under the act passed April 27, 1896, for 
the lands within the reservoir, Stoker set up a claim that he wa' the 
owner of the land included in the banks and borrow pits outside of the 
reservoir and proceeded to lease building sites on the outer slope of 
said embankment. 

" At the request of the Canal Commission, the attorney general 
brought suit in the common pleas court of Auglaize county to recover 
in the name of the s.tate of Ohio the land in dispute from the possession 
of Stoker. The decision in both the common pleas and circuit courts 
were adverse to the claim of the state. 

"However, the decision of the circuit court was reversed by the 
supreme court, but unfortunately no report of the case was made. 

_ Evidently the court took the view that the state had already acquired title 
by appropriation. 

"In order to purchase these lands it was necessary for Stoker in 
his application to state that no one was in possession of the property 
applied for, and the government patent, no doubt as is customary in such 
cases, was granted 'subject to any adverse interests.' 

""Under the act of 1825 authorizing the construction of the canals, 
the canal commissioners, their engineer and agents could enter upon, take 
possession of and use any lands, streams or materials necessary for the 
improvements intended by the act. 

"The owners could make a claim- for damages providing the same 
was filed within one year, but whether damages were allowed or not, 
the fee simple title to the lands thus appropriated vested in the state 
(See 0. L., 23, pp. 56-57) (See also decision of Ohio ~upreme court 
in the case of Ohio ex rei. vs. P. C. C. C. & St. L. Railway Company). 

"I submit herewith a copy of the canal commission laws which 
contain portions of the original act, also extracts from court decisions 
that you will find useful for ready reference. 

"The reason for requesting an opinion at this time is that l\1r. 
Charles H. Nauts, canal superintendent for the northern division of the 
Ohio canal, is threatened with a suit for damages for refusing to permit 
parties claiming title to the northwest quarter of the southeast quarter of 
said section 17, to cut and remove some timber that stands near the 
border of the reservoir but below the waste-wier line thereof and within 
the artificial embankment constructed by the state. 

"As the party is threatened to remove the timber regardless of the 
notice of the canal superintendent forbidding such removal, it may be 
necessary to invoke the strong arm of the law to prevent the removal 
of same, but before taking any drastic measures, we desire your opinion 
as to the state's right in the matter and will govern our actions in ac
cordance therewith." 

In reply to your inquiry I desire to say that the act of February 4, 1825 pro
vides for the building of canals within the state, and further provides that the 
canal commission or any agent or engineer employed by them could enter upon and 
take possession of any land or material necessary for making such improvements: 
and also provides that necessary land for such improvements might be appropriated by 
the canal commissioners and that the fee simple title of the premises so appropriated 
should vest in the state. Said act provides that any application for compensation 
for any land, waters, streams or materials so appropriated should be made within 
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one year after taking possession of the same by the said commissioners for said 
canal purposes. 

On ::O.lay 25, 1828, the Congress of the "United States passed an act entitled 
"To aid the state of Ohio in extending the ::\Iiami canal from Dayton to Lake Erie, 
and to grant a quantity of land to said state to aid in the construction of the 
canals authorized by law." Section 1 of this act provides as follows: 

"Be it enacted by the senate and house of representatives of the 
United States of America, in congress assembled, that there be, and is 
hereby, granted to the state of Ohio, for the purpose of aiding baid state 
in extending the ::\Iiami canal from Dayton to Lake Erie, by the ::\Iaumee 
route, a quantity of land equal to one-half of five sections in width, on 
each side of said canal between Dayton and the ::O.Iaumee river, at the 
mouth of the Auglaize, so far as the same shall be located through the 
public land, and reserving each alternate section of the land unsold to 
the United States, to be selected by the commissioner of the general land 
office, under the direction of the president of the United States; and 
which land, so reserved to the United States, shall not be sold for less 
than two dollars and fifty cents per acre. The said land hereby granted 
to the state of Ohio to be subject to the disposal of the legislature of 
said state for the purpose aforesaid, and no other; Provided, That said 
canal, when completed, shall be and forever remain a public highway, 
for the use of the government of the United States, free from any toll 
or other charge whatever, for any property of the United States, or 
persons in their service passing through the same : And Provided Also, 
That the extension of the said ::\Iiami canal shall be commenced within 
five years and completed within twenty years, or the state shall be bound 
to pay to the United States the amount of any lands previously sold; 
and that the title to purchasers under the state shall be valid." 

Section 3 of the act provides as follows: 

"And Be It Further Enacted, That the state of Ohio under the 
authority of the legislature thereof, after the selection shall have been 
so made as aforesaid, shall have powers to sell and convey the whole or 
any part of said land, and give a title in fee simple therefor to the pur
chaser thereof." 

Section 5 of the act provides as follows: 

"And Be It Further Enacted, That there be, and hereby is, granted 
to the state of Ohio five hundred thousand acres of the lands owned by 
the United States with the said state, to· be selected as hereinafter 
directed, for the purpose of aiding the state of Ohio in the payment of 
the debt, or the interest thereon, which has heretofore been, or which 
may hereafter be, contracted by said state in the construction of the 
canals within the same, undertaken by the authority of the laws of said 
state now in force, or that may hereafter be enacted, for the extension 
of canals now making; which land, when selected, shall be disposed of 
by the legislature of Ohio for that purpose and no other. Provided, That 
said canals, when completed or used, shall be, and forever remain, public 
highways, for the use of the government of the United States, free from 
any toll or charge whatever, for any property of the United States, or 
persons in their service passing along the same. And Provided Further, 
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That the said canals, already commenced, shall be completed in seven 
years from the approval of this act; otherwise the state of Ohio shall 
stand bound to pay over to the United States the amount which any 
lands sold by her within that time may have brought; but the validity of 
the titles derived from the state by such sales shall not be affected by 
that failure." 

Section 7 of the. act provides as follows: 

"And Be It Further Enacted, That this act shall take effect, provided 
the legislature of Ohio, at the first session thereof hereafter to commence, 
shall express the assent of the state to the several provisions and con
ditions thereof; and unless such expression of assent be made this act 
shall be wholly inoperative, except so far as to authorize the governor 
of Ohio to proceed in causing selections of said land to be made previous 
to the said next session of the legislature. Approved 24th May, 1828." 

On December 22, 1828 the general assembly of the state of Ohio passed an 
act declaring the assent of the state of Ohio to the provisions and conditions of the 
aforesaid act of Congress, as follows: 

"Be It Enacted By The General Assembly of The State of Ohio, 
That the assent of the state of Ohio be, and the same is hereby ex
pressed and declared to be given to the several provisions and conditions 
of an act of the congress of the United States approved twenty-fourth 
May, eighteen hundred and twenty-eight, and entitled, "An act to aid 
the state of Ohio in extending the Miami canal from Dayton to Lake 
Erie, and to grant a quantity of land to said state, to aid in the con
struction of the canals authorized by law; and for making donations of 
land to certain persons in Arkansas Territory." 

In accordance with the grant of land so made to the state of Ohio by the 
national government, the state built and constructed the Miami canal from Dayton 
to the Maumee river at.the mouth of the Auglaize river, and in connection with the said 
canal the state built and constructed the Mercer county reservoir in the manner 
as stated in your inquiry. On numerous occasions, our state supreme court has held 
that the title acquired by the state by the appropriation of lands for canal purposes 
under section 8 of the act of February 4, 1825, was an absolute estate in fee simple. 

"Under the constitution of 1803, the legislature, in the exercise of 
the right of eminent domain, possessed the power to appropriate to 
public use the fee simple title to lands, where, in its judgment, the 
public necessities required it; and the title acquired by the state by the 
appropriation of lands for canal purposes, under the eighth section of the 
act of February 4, 1825 (2 Chase, 1472), was an absolute estate in fee." 

(Malone vs. City of Toledo, 34 0. S., 541, syllabus. 
"Lands of which the state in any manner acquired possession under 

the acts of February 4, 1825 (2 Chase, 1472), and February 7, 1826 (24 
0. L., 58), and used in the construction of its canals, became the property 
of the state in fee. (State ex rei. vs. The P. C. C. & St. L. Ry. Co., 34 
·w. L., 15.) 

(State of Ohio vs. Snook et a!., 53 0. S., 521.) 
"By force of the provision of Section 8 of the act to provide for 

'the internal improvement of the state of Ohio by navigable canals,' 23 
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0. L., 57 whenever the state actually occupied a parcel of land for canal 
purposes, a fee simple title thereto at once and by virtue, alone, of such 
occupancy, vested in the state." 

(Ohio ex rei. vs. Railway Company, 53 0. S., 189.) 
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At pages 243, 244, 245 and 246 of the opinion in the last cited case, the court 
says: 

"'Statutes of limitation do not run against the state unless the in
tention that they should so run is obvious.' 

"That the title of the state to its canal lands is one in fee simple, 
is a question of law. The only fact to be ascertained is whether the 
lands were, in fact, a portion of the canal system. How the acquisition 
was made is not material. The mere seizure and appropriation of a 
parcel of land for canal purposes, by force of the statute under which 
our canals were constructed, was alone sufficient to vest in the state a fee 
simple title to them. :!\'or could any other title than one in fee simple 
be received by the state for lands to be devoted to a canal. A mere occu
pation of lands by the state for canal purposes was a seizure and appro
priation of it to that purpose, and to be devoted to that purpose was to 
give to the state a fee simple title thereto. No conveyance was necessary; 
the seizure and occupation transferred to the state the entire estate in 
the lands so seized and occupied, leaving to the former owner simply a 
claim for compensation. 23 0. L., 56 (Section 8); Malone vs. Toledo 
28 0. S., 643; Malone vs. Toledo, 34 0. S., 541. 

"The lands, the occupation of which is the subject of controversy in this 
action, were a part of the canal lands of the state, to which, as before 
stated, the state had a fee simple title. The statute of 1863, 60 0. L., 
44, did not authorize a conveyance in fee to the city of Cincinnati of a 
parcel of land in controversy, nor did the deed of the governor, made 
pursuant thereto, purport to convey such title. The statute, as well as the 
deed, expressly prescribes the interest conveyed. It was an 'authority 
and permission to the city of Cincinnati to enter upon, improve and 
occupy forever as a public highway and for sewerage purposes' the 
land in controversy. No other estate, right or interest was granted or 
intended to be granted than that just recited. Grants made by the state 
are not to be extended by construction. The grant was of a right to 
occupy and improve this strip of land for two specific purposes-for 
sewerage and for public highways-the fee remaining in the state. No 
power of sale passed to the city nor any power to barter this strip of 
land for another strip or parcel lying elsewhere, although the latter 
should be used for street or sewerage purposes. The limits of the rights 
of the city under the conveyance was to improve and use the land con
veyed for sewerage and street purposes; it could use or apply it to no 
other purpose itself, nor could it grant to another any right whatever 
in these lands. The city by the ordinance of December 1, 1871, vacated 
Eggleston Avenue from the ·north line of Front street to the south line 
of Pearl street. That was a direct abandonment of the right which had 
been conveyed to this city by the state to improve and use for a street 
the portion thus vacated; and by the use to which it permitted the de
fendant to appropriate that portion of the strip which is situated south 
of Pearl street, it may be fairly inferred that the city has abandoned 
that also. The city having abandoned this right, it reverts to the state, 
from which the right emanated. 
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"The state was the absolute owner in fee of the whole estate and 
interest in this strip of land; it com·eyed to the city a right to use it for 
two _specified purposes only; upon the abandonment by the city of either 
purpose, the interest to that extent returned to the grantor. By the 
express terms of the deed made to the city, as well as by the terms of 
the statute authorizing it, the city was authorized to enter upon, improve 
and occupy all or any part of the strip of land which is subject of con
troyersy, so that the fact that the city has abandoned a part of the land 
for street purposes does not work an abandonment of the whole. Nor 
is it the use to which the city has permitted the defendant to devote that 
part of the land which lies between Broadway and Pearl streets incon
sistent which its continued use by the city for street purposes, and there
fore, such use by the defendant does not work abandonment of the 
city's rights. But as the right granted to the city only authorized a 
use by the city itself, of the premises granted, the city could grant no 
right to the defendant to lay track thereon, and, therefo-re, such use of 
the premises by the defendant is without authority of law." 

In the case of Ohio vs. Stoker et al., to which you refer in your letter and 
which was decided by the supreme court of Ohio, but not reported, the plaintiff in error • 
(the state of Ohio) began an action in the court of common pleas of Auglaize county 
against the defendant, (Stoker et al.) to quiet the title to the land of the plaintiff 
described in the petition as being a portion of the east embankment of the Mercer 
county reservoir. The petition is in usual form. The defendants in their answer 
deny the title and possession of the land in question to be in the state of Ohio, 
and by way of cross petition allege they. are seized of an estate in and are in 
possession of said land and that plaintiff's assertion of title therein is without right 
and constitutes a cloud on the title, and they pray that the title may be quieted as 
against the plaintiff. The allegations of the defendant's answer are denied in plain
tiff's reply. In th.e common pleas and circuit courts decrees were entered in favor 
of the defendants. l\fotion for new trial was filed by the plaintiff, which motion 
was oYerruled and exceptions were accordingly taken by the plaintiff in error, the 
state. A bill of exceptions was taken embracing all the evidence and duly signed 
and filed and a petition in error was filed in the supreme court to reserve the judg
ment of the court below. The supreme court held, in substance, that fee simple title 
in and to said land was in the state and held the estate or interest as claimed by the 
defendants to be null and void, thereby reversing the judgment of the coinmon 
pleas and circuit courts. 

The situation about which you inquire in your letter is in all respects similar 
to the situation of the case of State vs. Stoker, supra, and the land in the case 
about which you inquire is on or within the east slope of the east bank of 
the Mercer county reservoir, as was also the land claimed by Stoker et al. I desire 
here to quote from the decision of the department of interior in the case of the 
application of Longnecker to which you refer in your letter, and which said case 
is also similar in most respects to the situation as described in your inquiry. In 
his opinion, the honorable secretary of the interior says: 

"On August 25, 1898, one J. 11. Longnecker, made application to the 
commissioner of the general land .office to have set apart to him as a 
homestead entry, the south half of the southwest quarter of section 
three (3), township six (6) south, range three (3) east, first principal 
meridian, in Mercer county, state of Ohio. 

"In such application, and proofs accompanying the same, it is shpwn 
that the attempted entry of Longnecker was made as the assignee of 
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one ~Iatilda Parker, widow of Ira Parker, deceased, a private soldier 
who had died April I, 1896, and which application was based on the pro
vision of Section 2306 and 2307 of the Revised Statutes of the United 
States. 

"On December 8, 1899, the honorable commissioner of the general 
land office, rendered a decision denying the application of Longnecker, 
and from this decision an appeal was taken pursuant to the practice 
which obtains in the department, to the honorable the secretary of the 
interior, and on July 19, 1900, an opinion was rendered by the department 
affirming the decision of the commissioner. 

"The cause was then heard before the honorable secretary of the 
interior on motion for review and revocation of the foregoing decision 
of affirmance. 

"Briefs were filed by counsel representing Longnecker and by the 
department of the attorney general of Ohio, representing the interests 
of the state of Ohio in said premises, and the decision of the interior 
department was rendered May 29, 1901. 

"Upon the consideration of the question thus submitted the secretary 
, of the interior refused to revoke, or set aside the opinion rendered by the 

department affirming the decision of the land commissioner. * '" ~'" 

At page 4: 

"The last cited authorities (Spaulding vs. Chandler, 160 U. S., 394; 
and vVilcox vs. Jackson, 13 Pet. 498) show that there must be an authority 
of law for an appropriation of lands either to an individual or a public 
purpose, and without such authority no appropriation can be made. 
That authority existed for the land department to reserve these lands to 
the uses of the canal admits of no serious question. The power to make 
such a reservation or appropriation arises by necessary implication from 
the grant itself. It is a general proposition that with a grant, or fran
chise, go, by implication, all such powers as are necessary to the exer
cise of the grant. * * *" 

At page 5: 

"There can be no question of the power. It was incidental to the 
general purpose. A reservoir and works for storing and serving water 
to the canal are as essential to its maintenance and operation as are 
water stations and machine shops to the operation of a railroad. 

"Where such reservoir and works should be located, their special 
character and extent, and what lands should be taken in the very nature 
of the case are questions that must necessarily be determined by the 
authority constructing the canal, into the determination of which the 
topography of the country, its hydrographic and other features, must 
enter and to some extent control. The state has that authority. Subject 
to approval of such appropriation by the United States, where public 
lands are affected, these powers were granted to the state and its officers 
by necessary implication as incidental to the general purposes. The 
fact that the reservoir was built, that it is maintained, that these lands 
are beneath its waters, are conclusive proof of the exercise of the power, 
and are notice of that fact to all the world. * * *" 
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At page 7: 

"* * * In 1890 application was made by one ~I. D. Shaw to have 
section 7, township 6 south, range 4 east, advertised and sold as an 
isolated tract. That land is in the same situation and is now covered by 
similar applications of Mr. Longnecker as the land in question. The 
order for such sale was made by the then commissioner of the genera11and 
office, and, on the protest of the state, was December 31, 1890, revoked.'' 

At page 9: 

"It is most strenuously insisted by counsel, however, that the 
department is wrong in assuming that the state of Ohio has any equities 
to be protected. This canal was built many years ago when close busi
ness methods were not followed, when the public lands were of small 
value. The board of public works may have been mistaken as to their 
powers, or as to the fact that title to these lands had not been acquired 
and remained in the United States. With acquiescence of the government 
the status of these lands has remained unchanged for a period of sixty 
years." 

At page 10: 

"The state having been in peaceable possession of these lands for 
this term of years, exercising control over them and having placed an 
improvement on them at great cost, the department cannot but say there 
is equity in favor of the state as against Longnecker. 'The motion 
is therefore denied. The departmental decision is adhered to.'" 

Therefore, I am of the undoubted opinion that the fee simple title of all the 
land within and upon which the artificial embankment was constructed by the 
state at the east end of Mercer county reservoir is in the state for the reason 
as held by the supreme court in the case of state of Ohio vs. Railway Company, 
supra, 

"* * * whenever the state actually occupied a parcel of land for 
canal purposes, a fee simple title thereto at once and by virtue, alone, of 
such occupancy, vested in the state.'' 

I am of the further opinion that the canal superintendent is properly and 
legally safeguarding the rights and interests of the state in refusing a permit to 
the party to cut and remove timber that stands near the border of the reservoir 
below the waste-weir line thereof but within the artificial embankment constructed 
by the state, even though said party claims title to the northwest quarter of the 
southeast quarter of said section No. 17. 

Yours very truly, 
Tt:MOTHY s. HOGAN, 

Attorney General. 
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647. 

POLICE OFFICERS APPOIXTED BY BOARD OF PUBLIC WORKS A::-;D 
CHIEF EXGIXEER-JURISDICTIOX SA:\IE AS CONSTABLES
BUCKEYE LAKE-BOAT LICEXSES-ARREST WITH AXD WITH
OUT \VARRAXT. 

[;uder 475 General Code, police patrolmen, appointed b:y the board of public 
works and the cliief engineer for service upon Buckeye Lake, have the same power 
and authority as constables in the discharge of their official duties. 

T·Vhen, therefore, boat owners operate their boats without having complied 
with the license provisions of Sections 479 and 481 Gmeral Code, said police officers 
in accordance with Section 13492 General Code, may arrest without warrant and 
detain until a warrant can be obtained, such persons as are found by themselves to 
be violating said provisious. If the violation is not committed in the presettce of 
the officer, however, a warrant must be obtained. 

Such officer is not empowered b:y the act to confiscate boats, but if ·it ·is neces
sary in making a11 arrest, he may, by the provisions of Section 482 General Code, 
take possession of and hold the same, and, when pursuing 011 offender, caught in 
the violation by himself, may go so far as to knock off the lock of a boat house to 
obtain the boat, 

License fees may be recovered by civil suit or by the criminal prosecution 
aforesaid, as set out in 481 General Code. 

Such police officers, like constables, may pursue defendants and arrest them in 
any county of the state, with or without warrant, under the conditions prescribed. 

In accordance with 13496, whe;i arrest is made or affidavit filed by such police 
officer, security for costs cannot be required. 

CoLUMBUS, 0Hro, September 12, 1912. 

HoN. E. E. BooTo:-<, Engineer Canal Land Department, Columbus, Ohio. 
DEAR SIR :-I herewith desire to acknowledge receipt of your letter of August 

1, 1912, wherein you inquire as follows: 

"The police partolmen at Buckeye Lake are having some trouble 
in collecting the boat license fees under the provisions of Section 8 of 
an act entitled 'An act for the control and management of lakes and 
reservoirs and state lands dedicated to the use of the public for parks 
and pleasure resort purposes, as amended May 9, 1908. See 0. L. pages 
347 and 348, Vol. 99. 

"The question which we wish to submit grows out of the physical 
condition at Buckeye Lake. In the west half of section 12, town 17, 
range 18, Licking county, Ohio, the large artificial embankment terminates 
a short distance east of the dance pavilion at Buckeye Lake park. After 
this embankment was constructed, a large pond containing about five 
acres was left outside of the reservoir proper, but no connection was 
arranged for at that time. After the improvements were commenced 
at Buckeye Lake park the predecessors of the Ohio Electric Railway 
Company obtained permission to build a flume connecting the reservoir 
with what is known as Crane pond, and have enlarged and deepened the 
pond and have leased a large number of sites for boat houses. A 
number of the owners of motor boats house their boats in boat houses 
upon this pond, keeping the doors locked most of the time. ~Iany of 
these owners live at a distance, and come to the lake and spend a clay, 
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generally coming Saturday afternoon, and leaving Sunday afternoon, and 
apparently take special pains to keep out of sight of the state police patrol
man, Mr. Benner. He has written these parties several times, notifying 
them that they must take out the permits required by law, and a number 
of them have refused to make any reply. It has been ascertained that 
attorneys have advised these parties that the police patrolman does not 
dare pry off the locks in order to get possession of the launches. The 
question therefore arises as to the method of procedure in order to 
collect the boat license, and we will be greatly obliged if you will advise 
us as to the action to be taken in these cases. There is another cause 
for complaint, when the police patrolman observes someone violating 
the law upon the reservoir, but is unable to arrest the parties before they 
escape to the shore and beyond the limits of the state's property. In such 
cases the justice of the peace refuses to issue a warrant for the arrest 
of the party. We believe that the justices are in error as to their duty 
in the matter and we will greatly. appreciate it if you will render an 
opinion advising these officials as to their duties in regard to issuing 
warrants under such conditions. A prompt opinion on these matters will 
be greatly appreciated by the park board." 

In reply to your inquiry I desire to say that Section 7 of an act entitled, "An 
act for the control and management of lakes and reservoirs and state lands dedi
cated to the use of the public for parks and pleasure resort purposes" (Sections 
479 and 480 General Code) provides for the fees to be charged for licenses to 
maintain and operate boats on state reservoirs as follows: 

Section 479 General Code: 

"On the first day of ::\Jay each year through such officers as the 
board and engineer designate, the following fees shall be collected upon 
all boats and watercraft maintained and operated, canal traffic boats ex
cepted, in or upon any of the waters of any state res~rvoir dedicated 
or set apart for the use of the public for park or pleasure resort pur
poses; rowboats carrying not more than five persons, one dollar; row
boats carrying .more than five persons, fifty cents additional for each 
person in excess of five; electric, naphtha and steam launches, steam 
boats and watercraft used for similar purposes, one dollar for each 
person of one hundred and seventy pounds that may be carried thereon 
with safety." 

Section 480 General Code. 

"All moneys derived from such fees shall be credited to the funds for 
maintaining and policing, and upon the payment of such fees, such 
board and engineer shall issue a written permit, to be signed by the 
president of the state boa.rd of public works, authorizing such person, 
pers~ns, or corporation to maintain and operate the boats, for which 
such fees have been paid, upon the waters of such public park or 
pleasure resorts, in the manner prescribed in such permit. Such permit 
shall be revoked by such board and engineer on proof that such boat 
or boats are used for illegal purposes." 



.\XXC..lL REPORT OF TilE ..1TT0R).."'EY GE::-.."'ER.AL. 793 

Section 481 of the General .Code provides that metal plates shall be issued 
for each boat so licensed as follows : 

"In carrying out the provisions of the preceding two sectiens, the 
board of public works and engineer thereof sh~ll procure suitable metal 
plates, numbered consecutively, to be issued annually to persons using 
boats on the waters of such public parks, for which the fees provided 
for therein shall be charged. K o person shall maintain or operate a 
boat on the waters of any such public park or pleasure resort, without 
first obtaining the permit provided for by such section and without 
displaying, at all times such metal plate, in a conspicuous manner, upon 
the side or end of his boat, unobscured by paint or other covering. Any 
person violating any of the provisions of this section shall be fined 
not less than ten dollars nor more than fifty dollars, and stand com
mitted until such fine and costs are paid. Justices of the peace shall'have 
jurisdiction within their respective counties in all cases of violation of 
this section, and neither party shall be entitled to a trial by jury." 

Section 475 of the General Code provides for the appointment of police patrol
men as follows: 

"Such board and engineer may appoint police patrolmen to preserve 
order and protect the public at any such reservoir and adjacent state 
land, and such police patrolmen shall have the same power and authority 
as constables in the discharge of their official duties, and their juris
diction shall be co-extensive with the counties touching or including any 
portion of such public park or pleasure resort." 

Section 482 General Code specifies the powers of such police patrolmen as 
follows: 

"Every police patrolman appointed by the board of public works 
and chief engineer of public works to preserve order and protect the 
public, in accordance with these provisions, may arrest on view or war
rant and bring to justice a person violating any such provision, and, if 
in making an arrest, it is necessary for such patrolman to take posses
sion of and hold a boat or boats or other property, he shall not be held 
liable for the loss of or any damage done to such boat or boats or other 
property taken and held by the reason of the failure of the owner or 
owners thereof to comply with the provisions hereof, providing ordinary 
care is exercised in the handling thereof, and no person shall take 
possession of a boat or other property which has been taken in charge 
by a police patrolman or other officer as herein provided, until such 
patrolman or officer has released it, and any pe~son doing so shall be 
fined in any sum not less than five dollars nor exceeding twenty-five 
dollars, and shall stand committed until such fine and. costs are paid." 

Under Section 481, as above quoted, any violation of any of the provisions 
contained in said act constitutes a misdemeanor, and said section provides for a 
fine of not less than ten dollars nor more than fifty dollars for such violation. 

It will be noted by the provision of Section 475, above quoted, that such 
police patrolmen have the same power and authority as constables in the dis
charge of their official duties. 
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Section 13492 General Code enumerates the officers that may make arrests as 
follows: 

"A sheriff, deputy sheriff, constable, marshal, deputy marshal, watch
man or police officer, shall arrest and detain a person found violating a 
law of this state, or an ordinance of a city or village, until a warrant 
can be obtained." 

In other words, if a misdemeanor is committed in the presence of the officer, 
then such officer can legally make the arrest without a warrant, and if not committed in 
the presence of the officer he must first procure a warrant before making the 
arrest. (Reinhard vs. City, 49 0. S., 257 and State vs. Lewis 50 0. S., 179.) 

Applying the above rule to the situation as described in your inquiry, if the 
patrolman finds any person maintaining or operating a motor boat or launch upon 
the watets of Buckeye Lake without a metal plate on such motor boat or launch, 
as required by Section 481 General Code, indicating that no license fee has been paid, 
then said patrolman may arrest such person without a warrant and detain him 
until a legal warrant can be obtained. Said act does not contain any provision 
specifically providing for the confiscation of any boats, motor boat or launch upon 
which no license fee has been paid. Said Section 482 merely provides that, 

"if in making an arrest, it is necessary for such patrolman to take 
possession of and hold a boat or boats or other property, he shall not 
be held liable for the loss of or any damage done to such boat or boats 
or other property taken, etc." 

It follows· that such patrolman is without legal authority to pry off the locks 
on any of the boathouses mentioned in your inquiry even if he had knowledge that 
there were boats therein which were, or had been operated contrary to law unless he 
were in pursuit of an operator of such boat and had arrested such operator just 
after he had placed such boat in one of the boat houses and had locked said boat 
house, then the patrolman in so arresting said operator would have the right to 
take possession of such boat as provided in Section 482 General Code, above quoted, 
even to the extent of breaking the lock on the boat house. o 

This disposes of the question as to whether or not, and under what circum
stances, a patrolman has the right to pry off the locks on the boat houses under the 
circumstances stated in your inquiry. 

Following this brief preface which I have gone into for the purpose of 
leading up to your principal question as to the method of procedure to be followed 
in order to collect license fees upon boats, for the operation of which no licenses 
have been procured and paid for, and answering the same, I am of the opinion 
that either of two remedies may be pursued as follows: 

First. By a civil suit against any person or persons maintaining or operating 
such motor boats or launches upon the waters of Buckeye Lake. The state has 
the legal right to maintain ·a civil suit for the purpose of recovering license fees 
due it although the proper evidence to sustain such suit should be carefully procured 
before bringing the same. (City of Cincinnati vs. Beuhansen, 10 Dec. Reprint 652; 
22 Bul. 421.) 

Second. By a criminal prpsecution as provided in Section 481 of the General Code 
and placing such person or persons under arrest by procuring a state warrant if the 
offense was not committed in the presence of the patrolman, for, as above stated, it 
would not be necessary to procure a warrant if such offense was committed in the 
presence of the patrolman. However, before starting such prosecution if the 
offense was not committed in the presence of the patrolman it would be necessary 
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to have the name of the person or persons maintaining and operating such motor 
boat or launch in contravention of said act hereinbefore referred to, as well as 
sufficient evidence of the fact that such person or persons had so operated said boat. 

As above stated, and reiterated now, there is no provision contained in said 
act giving patrolman authority to confiscate motor boats or launches or holding the 
same for the purpose of enforcing payment of the license fees provided by Section 
4i9 of the General Code above quoted. 

Coming now to your third question as to whether or not the police patrol
man who observes a party violating the law upon the reservoir can arrest such 
person after escaping to the shore and beyond the limits of the state property, I 
would say, as above stated, such police patrolman has the same power and authority 
as constables in the discharge of their official duties by reason of Section 4i5 of 
the General Code. For reasons heretofore given, such patrolman has the legal 
right to arrest any person found violating the law in his presence and furthermore 
has the right to pursue and arrest the offender even beyond the limits of the 
state's property. In other words, the police patrolman can arrest such offender on 
sight wherever he happens to find the offender without first procuring a state 
warrant under the above circumstances. This is in accordance with Section 13492 
General Code above quoted which expressly makes it the duty of every sheriff, 
deputy sheriff, constable, marshal or deputy marshal or police officer to arrest and de
tain any person found violating any law of this state or any legal ordinance of any city 
or incorporated village until a legal warrant can be obtained. If, however, under the 
circumstances just stated, the patrolman desires a warrant or in case it is necessary 
to procure a warrant because the offense was not committed in the presence of the 
officer-he can procure such warrant by filing an affidavit for the same with a 
justice of the peace of the county wherein the offense was committed in accordance 
with Section 13496 of the General Code, which provides as follows: 

"vVhen an affidavit charging a person with the commission of an 
offense is filed with a justice of the peace, mayor or police judge, if he 
has reasonable ground to believe that the offense charged has been 
committed, he shall issue a warrant for the arrest of the accused." 

It is to be carefully noted, however, that I only mention justices of the peace 
for the reason that such police patrolman cannot legally file his affidavit with a 
mayor or police judge because Section 481 of the General Code only gives justices 
of the peace jurisdiction in cases of violation of any of the provisions contained 
in said act. 

Section 13499 General Code provides when security for costs of prosecution 
are required and when not required as follows: 

"\Vhen the offense is a misdemeanor the magistrate, before issuing 
the warrant, may require the complainant, or, if he considers the com
plainant, irresponsible, may require that he procure a person to become 
liable for the costs if the complainant be dismissed, and the complainant 
or other person shall acknowledge himself so liable and such magistrate 
shall enter such acknowledgment on his docket. Such bonds shall not 
be required of a sheriff, deputy sheriff, constable, marshal, deputy 
marshal, watchman or police officer when in the,discharge of his official 
duty." ' 

Such police patrolman having the same power and authority as a constable 
in the discharge of his official duties is not required to give security for costs, and 
it is thereupon, by filing an affidavit in accordance with Section 13496 General Code, 
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abo.ve quoted, incumbent upon the justice of the peace to issue a state warrant. 
If, however, there be no reasonable grounds to believe that the offense has been 
committed, the justice of the peace, notwithstanding the affidavit of the complainant, 
may decline to issue the warrant. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attomey General. 
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(To the Commissioner of Labor Statistics) 
209. 

DIPLOY:\IEXT AGEXCY-CHARITY ORGAXIZATIOXS-XECESSITY TO 
PRODL'CE A LICEXSE. 

Charity organi::ations, like the Young "'v!en's Christian Association and the 
Goodrich House of Cleveland, which charge a fee for registration or as a com
mission upon the salarJ,' of the party for whom employment' is procured, are obliged, 
by Section 886 General Code, to Procure a license. 

Cou:MBCS, OHIO, :\larch 15, 1912. 

HoN. FRED LA!\GE, Commissioner of Labor Statistics, Columbus, Ohio. 

DEAR SIR :-I have received your request for an opinion upon what constitutes 
a private employment agency within the meaning of the provisions of the General 
Code providing for the payment of a license; based upon the specific inquiries of 
the Young ).!en's Christian Association of Springfield and The Goodrich House of 
Cleveland as to whether or not their respective employment departments come 
within the purview of the statute. 

The letter of the Young :\len's Christian Association discloses the fact that it is 
there the intention to charge a fee or commission, based upon the first month's salary 
of the party assisted; while from the communication of the Goodrich House I 
gather that the intention is to charge a small registration fee; but for the purposes 
of your inquiry this constitutes no essential difference. 

The question, then, is whether charitable organizations maintaining an employ
ment department and charging a small fee, either by way of registration fee or 
commission, is obligated under Section 886 of the General Code to obtain a license. 

Section 893 of the General Code declares what shall be deemed a private 
employment agency, as follows : 

"Except an employment agency of a charitable organization, a 
person, firm or corporation furnishing or agreeing to furnish employ
ment or help, or displaying a sign or bulletin, or offering to furnish em
ployment or help through the medium of a circular, card, or pamphlet, 
shall be deemed a private employment agency, and subject to the laws 
governing such agencies." 

This section specifically exempts charitable organizations insofar as the agree
ing to furnish employment and the displaying of a sign or bulletin would con
stitute them private employment agencies, ami if there were no further provision 
would be decisive. But let us examine, however, Section 886 of the General Code. 
This section provides : 

"X o person, firm or corporation shall open, operate or . maintain 
a private employment agency for hire, or in which a fee is charged an 
applicant for employment or an applicant for help, without obtaining a 
license from the commissioner of labor statistics, and paying to him a 
fee according to the population of the municipality as shown by the 
last preceding federal census, viz.: 

In cities of 50,000 and upward ________________________ $100.00 

In cities of 16,000 to 50,000--------------------------- 75.00 
In cities of less than 16,000--------------------------- 50.00 
In villages ------------------------------------------- 25.00 
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"The commissioner may refuse to issue or renew a license ·to an 
applicant if, in his judgment, such applicant has violated the law relating 
to private employment agencies, or is not of good moral character." 

The above section unequivocally, to my mind, places charitable organizations in 
which a fee is charged an applicant in the category of private employment agencies 
requiring license. 

Section 893 and 886, General Code, would then, at first blush, seem contra
dictory, but a little examination will disclose that they are not so in fact. Sectio~ 
893 simply provides that insofar as the agreeing to furnish employment and the dis
playing of a sign or bulletin constitute the indicia of a private employment agency, 
these indicia shall be disregarded when a charitable organization is under con
sideration; while Section 886 is broader in its scope and covers any person, firm or 
corporation which operates or maintains a private employment agency for hire. 

In other words, any person, firm or corporation agreeing to furnish employ
·ment and displaying an advertisement to that effect, save and except a charitable 
organization, is presumed by statute to be a private employment agency and subject 
to the license statute; and every person, firm or corporation, including a charitable 
organization, actually charging a fee to the applicant for employment is subject to 
the provisions of Section 886 and obligated to secure a license. 

l\-Iy conclusion, therefore, is that charitable organizations maintaining an em
ployment department and charging a fee, either by way of registration f~e or by 
way of a commission upon the salary of the party assisted, is a private employment 
agency within the meaning of the statute and is obligated to secure a license. 

266. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

MATTRESSES-LABELS-SALE OF NEW AND SECOND HAND. 

The label required by 102 0. L., 519 containing a statement of materials used 
i11 the manufacture of a mattress, must be placed upon the new mattress by the 
manufacturer and such label may not be attached by one selling a second hand 
mattress. 

No mattress may be possessed, sold or delivered which is not properly branded 
or labeled. 

CoLUMBUS, OHio, April 6, 1912. 

HoN. FRED LAXGE, CommissioMr of Labor Statistics, Columbzts, Ohio. 

DEAR SIR:-You call our attention to certain language used in an opm1on 
heretofore rendered by this department to you under date of October 19, 1911, 
relative to our interpretation of an act passed by the last legislature which act is 
found in the 102 Ohio Laws 519, which act is entitled "An act to provide for the 
branding and labeling of mattresses, and to provide against the use of insanitary 
or unhealthy materials in the manufacture of mattresses and to provide against the 
sale of mattresses containing such insanitary or unhealthy materials. 

The language to which you call our attention is as follows: 

"As the law requires that the label must contain a statement of the 
materials used in the manufacture of mattresses, it is clear that such 
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label is intended to be used wholly upon new mattresses as manufactur~d, 
and not upon mattresses which are sold as second hand mattresses and 
not as new mattresses." 

799 

You state that such language has been interpreted to mean that a second hand 
mattress provided it is sold as a second hand mattress need not bear any label 
at all, and that, therefore, second hand mattresses are not within the purview of 
the act in question. The interpretation so placed upon such language is quite the 
opposite of that intended· by the use thereof. 

The language so used was intended to mean that the label must be placed on 
the mattress when manufactured, and must state what is required by Section two of 
said act, and that it was not permitted for dealers in second hand mattresses to 
attempt themselves to place a label on such mattress in order to bring such 
mattress within the provisions of the law. 

Section two of the act clearly shows that it is intended that the label should 
be placed upon the mattress when manufactured as it says that the label shall 
contain a statement of the materials used in the manufacture of such mattress. 

Section one of said act provides : 

"\Vhoever manufactures for sale, offers for sale, sells, delivers or 
has in his possession with intent to sell or deliver any mattress which is 
not properly branded or labeled as hereinafter provided, or which is 
falsely branded or labeled, '-' * '-' or whoever 'dealing in mattresses has a 
mattress in his possession for the purpose of sale or offers it for sale 
without a brand or label as herein required * * shall be fined * '-'." 

There can be no doubt that after said act went into effect it was unlawful 
for any person to manufacture for sale, to offer for sale, to sell, to deliver or to 
have in his possession with intent to sell or deliver any mattress which is not 
properly branded or labeled as required by Section two of said act whether the 
same be a new mattress or one that is sold as a second hand mattress. 

Very truly yours, 
TDIOTHY S. HOGAN, 

Attor11ey Ge11eral. 



800 STATE BOARD OF VETERL.""ARY EXAMINERS 

(To the State Board ot Veterinary Examiners) 
267. 

VETERINARY SURGERY-EXAMINATIONS-PERSONS WHO PRAC
TICED PRIOR TO ).fAY 21, 1894-CONSTITUTIONALITY-IGNO
RANCE OF LAW DOES NOT EXCUSE. 

Section 1174-1 of the General Code, providing that veterinary surgeons, who 
had not within six months after the passage of the act, submitted satisfactory evi
dence to the state board of veterinary examiners that they had practiced prior to 
May 21, 1894, would not be entitled to a certificate without examination, is con
stitutional. 

lgnora11ce of said law will uot excuse said veterinary surgeons from com
pliance with its provisions. 

CoLUMBus, Omo, April 10, 1912. 

DR. LouiS P. CooK, Secretary, Ohio State Board of Veterinary Examiners, 3116 
Spri11g Grove Ave111te, Cincinnati, Ohio. 

DEAR SIR:-The sub-joined opinion was rendered me by one of special cotmsel 
in my department under date of August 10, 1911. After an examination of the 
statement of facts and brief prepared by Messrs. Bolin & Bolin, attorneys at law, 
in reference to the right of certain persons to practice veterinary medicine and 
surgery in the state of Ohio, the said persons having been engaged in the practice 
of veterinary medicine and surgery prior to May 21, 1894, but having failed within 
six months after the passage of the act known as Section 1174-1 passed May 10, 
1910, and approved May 23, 1910, to submi( satisfactory evidence to your board 
that he was so engaged in the practice of veterinary medicine and surgery in this 
state prior to said May 21, 1894. At the time of receiving the said opinion I was 
not clearly satisfied that the conclusions therein were correct. However, after 
careful examination thereof and of the statute cited therein I have come to the 
conclusion that the said opinion is correct and that in order for the parties coming 
within Section 1174-1 to be entitled to a certificate for the practice of veterinary 
medicine and surgery it was necessary that such party submit the evidence satis
factory to the board within the six months prescribed in said act, and further that 
the concluding clause of said section that "no person shall after six months follow
ing the passage of this act practice veterinary medicine and surgery in this state 
without a certificate" simply suspended the operation· of criminal prosecution until 
the termination of said six months period. 

\Vhile this may work a hardship upon the parties now applying for a certifi
cate claiming to come under Section 1174-1 General Code, yet I am clear that the 
board has no authority at this time to grant any certificate, the party not having 
submitted satisfactory evidence to the board within six months after the passage 
of the act that he was engaged in the practice of veterinary medicine and surgery 
in this state prior to May 21, 1894, and that the remedy must be with the legis
lature. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 



ANNUAL REPORT OF THE ATTORNEY GENERAL. 801 

(Copy) 

CoLUMBUS, OHIO, August 10, 1911. 

HoN. T. S. HoGAN, Attorney General, Colrmzbus, Ohio. 
DEAR Sm:-You have submitted for my examination and report the state

ment of facts and brief of :Messrs. Bolin & Bolin in reference to the right of certain 
persons to practice veterinary medicine and surgery in the state of Ohio. 

It appears from the statement of facts that the parties in question were all 
practicing as veterinary surgeons at least three years prior to the passage of the 
act of ::\lay 21, 1894, being "an act to regulate the practice of veterinary medicine 
and surgery." 91 Ohio Laws 391. 

Section one of said act provides: 

"That all persons who now, or shall hereafter, practice veterinary 
medicine and surgery in the state of Ohio, and have not been engaged 
in such practice for at least three years prior to the passage of this act, 
in the state of Ohio, shall be examined as to their qualifications by a 
state board of veterinary examiners, to be appointed as hereinafter 
provided." 

This act required all persons who had not been engaged in the practice of 
veterinary medicine and surgery in the state for at least three years prior to the 
passage of act should have to stand examination as to their qualifications. Subse
quently, in the adoption of the General Code said provision was carried into Section 
1174 of such Code in the following language: 

"Before entering upon the practice of veterinary medicine and 
surgery in this state, each person shall pass an examination as to his 
qualifications and fitness to engage in such practice, before the state 
board of veterinary examiners." 

Said Section 1174 was amended and supplemented 101 0. L. 355. 
Section" 1174 as amended and supplemented provides in part: 

"Before entering upon the practice of veterinary medicine and 
surgery in this state each person except such as qualify as hereinafter 
provided, shall pass an examination as to his qualifications and fitness to 
engage in such practice." 

Section 1174-1 of the General Code provides as follows: 

"Any person who within six months after the passage of this 
act, submits satisfactory evidence to the state board of veterinary ex
aminers that he was engaged in the practice of veterinary medicine and 
surgery in this state prior to May 21, 1894, and who pays a fee of $2.50 
to said board, shall be entitled to practice veterinary medicine and 
surgery in this state and shall receive a certificate from the said board 
signed by the members thereof, which certificate shall state that the 
person to whom it is given is legally entitled to practice veterinary 
medicine and surgery in this state; and no person shall, after six months 
following the passage of this act, practice veterinary medicine and surgery 
in this state without first having obtained from the state board of 
veterinary examiners a certificate entitling him to engage in such 
practice." 

26-A. G. 
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Messrs. Bolin and Bolin in their brief reply upon the proposition that the 
practice of veterinary medicine and surgery in Ohio prior to l\Iay 21, 1894, was a 
vested right, and that a subsequently enacted statute will not effect to deny such 
practitioners their right to practice. 

This contention on the part of Messrs. Bolin and Bolin, as I read their brief, 
is the sole contention that they make for permitting their clients to practice in 
this state. They' do not maintain that the state in the exercise of its police power 
has not the authority to regulate the practice of veterinary medicine and surgery 
of those persons who were not in active practice at the time of the passage of the 
act of May 21, 1894, but they do maintain that as to those who were so in the 
active practice on May 21, 1894, such persons had obtained a vested right to 
practice their profession without being required to obtain a certificate from the 
state as provided in Section 1174-1. They further maintain that as a matter of 
fact their clients have no knowledge of the passage of the section now known as 
Section 1174-1 prior to the expiration of the six months therein provided within 
which to make application for a certificate without examination. They further 
maintain that the rule that ignorance of the law excuses no one is now becoming 
abrogated, excepting in violations involving moral turpitude or infringements of 
well known and plain public policies, and they cite us to an unreported case, that 
of state of Ohio vs. Cochran. Said case was a criminal prosecution under the 
provisions of the statutes and was therefore totally different from the matter under 
investigation. To hold that because these practitioners were unaware of the 
passage of Section 1174-1 and its provision they were entitled to a certificate 
would be to hold that they could obtain a legal right in derogation of the plain 
provisions of the statute. I am of the opinion that although in some cases it may 
be held that ignorance of the law would excuse a person from the penalties thereof, 
as was done in the case of State vs. Cochran mentioned above, such rule could in 
no case be appealed to for the purpose of acquiring a legal right. 

The doctrine that a person who has been practicing medicine prior to the 
passage of an act regulating such practice by virtue of the police power vested in 
the state, vests a legal right in such person is against the great weight of authority 
as is shown by the following cases: 

"Dent vs. West Virginia, 129 U. S. 114. 
"Hawker vs. New York, 170 U. S. 189. 
"State, ex rei. vs. State Board of Health, 103, Mo. 27. 
"State, ex rei. vs State Medical Examining Board, 32 Minn. 324. 
"People, ex rei. vs. McCoy, 125 Ill. 289." 

The syllabi in the case of Dent vs. West Virginia supra are as follows: 

"1. A statute of a state, which requires every practitioner of 
medicine in it to obtain a certificate from the state board of health that 
he is a graduate of a reputable medical college, and which makes the 
practice of medicine by any person without such certificate a misde
meanor, punishable by fine or imprisonment, is not unconstitutional and 
void under the fourteenth amendment, which declares that no state 
shall deprive any person of life, liberty or property without due process 
of law. 

"2. Legislation is not open to the charge of depriving one of his 
rights without due process of law, if it be general in its operation upon 
the subjects to which it relates, and is enforceable by usual modes 
adapted to the nature of the case." 
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Justice Field in delivering the opinion of the court in the above case makes 
the distinction between the right of the state in the exercise of its police power to 
prescribe conditions for the practice of medicine that are reasonable and can be 
readily met, and conditions which cannot be met at all; which are not a means of 
ascertaining whether the person was qualified to pursue his profession and which 
would absolutely debar such person from being able to qualify under the statute. 
This case is cited with approval in the case of Gravett vs. State 65 0. S. 289, at 
page 309. 

The second syllabus of which latter case is as follows: 

"One who has an established practice in the healing of diseases 
may be required to conform to such reasonable standard respecting 
qualification therefor as the general assembly may prescribe, having in 
view the public health and welfare." 

I am, therefore, of the opinion that in view of the authorities above cited, the 
position of Messrs. Bolin and Bolin that there is a vested right in his client to 
practice veterinary medicine and surgery in this state is untenable, and that, 
therefore, in order to practice within this state, they having failed to comply with 
the provisions of Section 1174-1 General Code they must present themselves for 
examination. 

Attached to the brief of Messrs Bolin and Bolin is a certain letter dated 
April 16, 1900 from the Ohio State Board of Veterinary Examiners, addressed 
to Dr. G. W. Wendelken, of Athens, Ohio, the contents of which is as follows: 

"At the meeting of the state board of veterinary examiners, held on 
Tuesday last, your case was considered. In view of the many certificates 
presented from citizens of your county stating that you had been in con
tinuance veterinary practice since before :\Iay 21, 1894, in the state of 
Ohio, the board decided not to molest you. You may therefore, continue 
to pract_icc in peace." 

Prior to the enactment of Section 1174-1 of the General Code and prior to 
the enactment of Section 1174 on the adoption of the General Code there was no 
certificate of qualification required of a person who had practiced medicine three 
years prior to the passage of the act of :\fay 21, 1894. Consequently, prior to the 
adoption of the Code Dr. Wendelken was permitted to practice in this state without 
a certificate as the facts show that he was a practicing veterinary three years prior 
to ::\lay 21, 1894, and the letter above set out simply states that the board is 
satisfied that the proofs offered by Dr. \Vendelken were sufficient as to his length 
of practice. The above letter can under no circumstances be considered as a 
certificate, and on the adoption of Section 1174 no one was permitted to practice 
in this state unless he shall have first passed an examination· as to his qualifica
tion and fitness. Consequently, it is my opinion that on the adoption of the Code 
and the passage of said Section 1174 Dr. Wendelken, as well as the other clients 
of :\Iessrs. Bolin and Bolin, could not legally practice in this state without having 
passed an examination. On the adoption of Section 1174-1 Dr. Wendelken, as well 
as the others, were permitted with six months after the passage of said section, 
upon submitting satisfactory evidence, that he was engaged in such practice prior to 
:\lay 21, 1894, and the payment of the regular fee to practice veterinary medicine 
and surgery in this state, to receive a certificate from the board signed by the members 
thereof. 
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No distinction can be made between the right to establish a practice and the 
right to pursue a practice within this state under the ruling of Gravett vs. State, 
supra, wherein the court says on page 308: 

"This objection is founded on the inhibition of the fourteenth 
amendment to the constitution of the United States: 'Nor shall any 
state deprive any person of life, liberty or property without due process 
of law, nor deny to any person within its jurisdiction the equal pro
tection of the laws;' and the provision of our own bill of rights which 
gives inviolability to the rights of 'enjoying and defending life and 
liberty, acquiring, possessing and protecting property, and seeking to 
obtain happiness and safety.' In urging this objection it is correctly as
sumed that there is a property interest in a vocation or means of liveli
hood, but the distinction between the right to establish a practice, and the 
right to pursue a practice, already established seems to be inadmissible. 
By what process of reasoning could it be esteemed more sacred that the 
right to make contracts by which property might be acquired. The 
provision quoted from the bill of rights includes the right to acquire, 
and the right to possess within the same protection." 

Summing up, therefore, I beg to submit that it is my opinion: 
First. That the doctrine that ignorance of the law excuses no one is fully ap

plicable to the matter under examination, and the fact that the clients of Messrs. 
Bolin and Bolin were not aware of the passage of Section 1174-1 will not give 
them the legal right at this time to demand a certificate from the board. 

Second. That Section 1174-1 of the act regulating the practice of veterinary 
medicine and surgery is constitutional, and that the requirements imposed by said 
act must be met in order to entitle the person to a certificate. 

Third. That the case of Dr. Wendelken stands in no better position than does 
the case of other clients of said Messrs. Bolin and Bolin. 

It will be necessary, therefore, that the clients of Messrs. Bolin and Bolin 
present themselves for such examination as is required by the Ohio State Board 
of Veterinary Examiners. 

Respectfully submitted, 
Special Counsel. 
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(To the State Highway Commissioner) 
71. 

STATE AID ROAD WORK EXGIXEER-EXPENSES-AUTO:\IOBILE 
HIRE PAYABLE TO WIFE CAXXOT BE ALLOWED-PUBLIC 
POLICY-DEALIKGS OF PUBLIC OFFICIALS WITH PERSONALLY 
IKTERESTED PARTIES. 

A bill presented as an expeusc account of an e11gilleer purporting to be for 
automobile hire and paj•able to the 'Wife of such e;zgiHeer, when the state records 
show an automobile listed i1t the name of the engineer and none listed i1~ the name 
of the wife, is clearly apparent on its fact to be a subterfuge. Furthermore, the 
policy of the law forbids a public official to deal ia such capacity with his wife or 
any other personally interesfed party. Such bill cannot be allowed. 

CoLUMBUS, OHIO, January 13, 1912. 

HoN. JAMES R. MARKER, State Highway Commissioner, Columbus, Ohio. 

DEAR SIR :-I herewith acknowledge receipt of your communication of Decem
ber 1, wherein you inquire as follows: 

"Mr. H. l\1. Sharp is employed as resident engineer on state aid 
road work. As a resident engineer he is entitled to actual and neces
sary expenses. In this expense account, he includes an item of $38.00 
for automobile hire covered by a receipt signed by :\lrs. H. l\1. Sharp. 

"The records of the automobile department show an automobile 
registered in the name of H. M. Sharp but none in the name of Mrs. 
H. M. Sharp. Can this bill for automobile hire be legally paid from 
state aid money?" 

In reply to your inquiry, Section 1215, General Code, as amended in 102 0. L., 
345, being Section 42, provides for the appointment, salary and expenses of resident 
engineers under the state highway department. Said section reads as follows: 

"The state highway commissioner shall use a competent engineer 
and assistants to make the necessary surveys and plans for a proposed 
highway improvement. Such engi~eer may also be employed to super
intend the work of construction of such improvement, shall be com
pensated for each day employed in such service, not to exceed six dollars 
per day, and actual expenses. All assistants shall receive not to exceed 
three dollars per day and actual expenses." 

From the statement you make, to the effect that the records of the automobile 
department show an automobile registered in the name of F. :\I. Sharp, but none 
in the name of l\frs. F. l\L Sharp, it is perfectly apparent that the receipt from ?-.irs. 
F. l\f. Sharp is a mere subterfuge; and whether a subterfuge or not it is not the 
policy of the law that a man may contract with his wife concerning matters that are 
subjects of expense in his own office. 

It is the policy of the law so well understood as to need only mention, that an 
officer in incurring expenses should deal with those with whom he may deal at 
full arm's length. \Ve have even penal statutes forbidding cerrain public officials 
from contracting with certain interested persons. These statutes disclose the 
public policy. Before an officer is entitled to reimbursements for claimed expenses, 
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it must appear that such officer has actually paid out the money to a third person, 
that the expenditure is for a proper purpose, and that the contract is made with one 
not coming with the legal inhibition either by express statute or well known and 
well understood public policy. 

171. 

The bill to which you refer cannot legally be paid from state aid money. 
Very truly yours, 

TIMOTHY S. HOGAN, 

Attorney General. 

STATE AID FOR ROADS-PERSONAL INVESTIGATION OF COUNTY'S 
QUALIFICATIONS FOR AID BY HIGHWAY COMMISSIONER-LIM
ITATIONS OF. AID TO AMOUNT RAISED BY LEVY BY COUNTY 
COMMISSIONERS. 

The act providing an appropriation for state aid in road building, limits the 
benefits of the appropriation to counties having less than two hundred miles of 
macadam, gravel or brick road, and for the purpose of determining whether or not a 
county comes within such limitations, the state highway commissioner is not con
cluded by the statement of facts set. out in an application for state aid but may 
11se such means as are reasonably necessary to determine such fact. 

Under Section 1218, a county applying for state aid is limited to an amount 
equal to that which it has raised by tax levy. 

CoLUMBUS, Onro, February 26, 1912. 

HoN. }AMES R. MARKER, State Highway Commissioner, Columbus, Ohio. 

DEAR SIR:-The recent legislature in appropriating money for "state aid in · 
road building" attached thereto the following proviso: 

"State aid in road bui1ding ____________ $44Q,OOO.OO. Provided, that 
this appropriation shall not be paid out by said state highway department 
or used in any other manner than in new construction in counties having 
less than two -hundred miles of maca9am, gravel or brick road, and no 
part of such appropriation shall be paid to any county for repairs on dirt 
or unimproved road; but in counties having more than two hundred 
miles of macadam, gravel or brick road, it may be used for new con
struction or improvement of said roads as the county commissioners 
may decide." 

Since it is provided in said appropriation that the same shall not be paid out 
by the state highway department in any other manner than in construction in 
counties having less than two hundred miles of macadam, gravel or brick road, you 
desire to know whether or not you are concluded, as to whether or not a county 
has two hundred miles of macadam, gravel or brick road, by the statement to that 
effect contained in the application for state aid for repairs. 

It is my opinion that you are not concluded thereby but that you may use such 
means as is reasonably necessary in order to determine whether or not a county has 
two hundred miles of such road; providing you have reason to believe that such 
statement is not in accordance with the facts. The law requires that the appro
priation shall not be paid out by your department for repairs in counties having 
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less than two hundred miles of macadam, gravel or brick road, and it is your duty 
to see that the county has said two hundred miles in order to be entitled to state 
aid for repairs. 

You further state that in a certain application for state aid for repairs filed 
with your department December 7, 1910, the commissioners in their application 
stated that they had levied on the tax duplicate of said county three-tenths of a mill 
for the repairs of improved roads in said county amounting to $7,000.00, and that 
they make application to your department for the amount of state aid apportioned 
to their county for the year 1911. You state that the amount apportioned to 
their county is somewhat in excess of $7,000.00, and you desire to know whether 
such county would be entitled to anything in excess of $7,000.00, being the sum 
which they have raised by taxation for repair of improved roads. 

Section 1218 General Code, being the highway act prior to the new highway 
act passe.d by the last legislature provides : 

" * * * The amount so apportioned shall be paid to the county 
treasurer, if the county commissioners of such county have levied or 
will levy a tax on the duplicate of the county sufficient to equal the 
amount so appropriated." 

The county commissioners in their application for state aid have certified to 
your department that they have levied three-tenths of a mill, amounting to $7,000.00. 

I am of the opinion that they are entitled only to an amount equal thereto, 
to wit, the sum of $7,000.00 of the amount apportioned to their respective county, 
and that in order to receive the balance of said sum it would have been necessary 
for them to have made a further application therefor prior to the enactment of the 
new highway law as found in 102 Ohio Laws 333. 

242. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

STATE HIGHWAY C0~1:\1ISSIONER-CERTIFIED CHECK RECEIVED 
AS GUARA:-JTEE WITH BID 0::-.T CO::-JTRACT-DISPOSITION OF, 
WHEX CONTRACTOR FAILS TO PERFORM. 

When, in accordance with a requireuze1zt of the state highway commzsszo11er, 
a contractor submits with his' bid, a certified check as a guarantee for the per
formance of the contract, and later said contractor fails to enter into a contract, 
the commissioner may out of the proceeds of said check, reimburse both the state 
and county for the loss resulting from such Hon-performauce and must retura the 
balance to the contractor. 

CoLL"MBL"S, OHIO, February 10, 1912. 

doN. ]AMES R. ::\L\RKER, State Higlzu:ay Commissi01zer, Columbus, Ohio. 

DEAR SIR :-Under date of :-J ovember 27th you submitted to this department 
for opinion the following: 

"In preparing the letting of state aid roads, we require that the con
tractor submit a draft or certified check in the sum of three hundred 
dollars ($300.00) payable at sight to the state highway commissioner, 
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as a guarantee that if the bid is accepted a contract will be entered into 
and performance thereof properly secured within five days of notice of 
acceptance of bid. 

"In case of failure or refusal on the part of the prol'oser to enter 
into contract within the set period, what disposition shall be made of 
the amount deposited?" 

Section 1202 General Code provides in reference to receiving bids for the 
construction of an improved road under the state highway act that 

"The bids received for a contract shall be filed and opened at the 
time stated in the notice, and be protected by such other regulation as the 
state highway commissioner directs." 

The state highway law as amended 102 Ohio Laws 333 et seq., on page 341 
(Section 1202 General Code) provides that: 

"The bids received for an improvement shall be filed and opened 
at the time stated in the notice and shall conform to such other regula
tions as the state highway commissioner may direct." 

By .virtue of the provisions above set forth I am of the opimon that the state 
highway commissioner has full authority to make the requirements set forth in your 
letter. 

The question arises to what disposition in case of failure or refusal on the 
part of the successful bidder to enter into the contract within the specified time shall 
be made of the amount deposited. 

The money forfeited by failure of the successful bidder to enter into the 
contract as provided may or may not be an amount sufficient to cover the expenses 
and the additional costs, including the increase in the cost of the road on a 
relettiag thereof, incurred by reason of such failure and the necessity of a re
advertisement and a reletting of such contract. 

The question arises as to whether this money so forfeited shall be considered 
in the nature of liquidated damages. It would appear to me that the same should 
be considered in the nature of a reimbursement for the expenses and additional 
costs incurred by reason of such failure. As the money expended in the letting 
of the contract comes out of the state aid money appropriated to the particular 
county and out of the county as well, I am of the opinion that the state highway 
commissioner should ascertain the expenses and additional costs incurred by "the 
failure of the contractor to enter into the contract and apportion the same between 
the county and the state in proportion to the amount of money appropriated by the 
state and county respectively for the particular road, and pay the said sum or so 
much thereof as is necessary to reimburse the county and state for all losses by 
reason of the failure to enter into the contract into the state treasury and county 
treasury respectively to be credited to the general fund of each. If there is any 
balance after reimhursing the state and county for loss on account of failure of 
the contractor to enter into the contract, the balance thereof should be returned 
to the contractor. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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392. 

ROADS AND HIGHWAYS-SHARE OF EXPENSE OF :\IAIXTEXANCE 
AND REPAIR OF STATE AID ROADS BY COUXTY, TOWNSHIP 
AXD HIGHWAY C0:\1:\IISSIOX-"DIPROVDIEXT" AXD ":\IAIX

~ TENANCE" AND "REPAIR." 

Under Section 1225 General Code, the e.:rpe11se of maintazmng and repa1rmg 
roads improved b:y state aid, shall be payable 25 per cent. by the state; 50 per cent. 
by the county and 25 per cent. by the township, unless both the commissioners and 
aud the trustees have failed to make application for their share of the funds, in 
which case the state highway commissioner could pay all of the cost. 

Section 1207 Geueral Code provides only for road improvement and cannot 
therefore, be applied to the maintenance or repair of roads. · 

CoLUMBus, Oaro, 1Iay 9, 1912. 

HoN. JAMES R. ::VfARKER, State Highu:ay Commissioner, Columbus, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your communication of April 
20th, wherein you state: 

"A road that has been built under state aid is badly m need of 
repair. The county commissioners have passed a 1·esolution in which 
they state that they have no funds to apply to the repair of this road, and 
request the state highway commissioner to repair the same, taking the 
entire cost out of the state aid money apportioned to their county. 

"In your opinion what is the limit to the per cent. of the total cost' of 
repair work that the highway commissioner may expend on state aid roads? 
Also, in your opinion, can maintenance and repair work on state aid 
roads be done under Section 1207, General Code?" 

In reply to your first question I direct your attention to Section 1225, General 
Code, the first paragravh of which reads as follows: 

"Highways improved or constructed under the provision of any 
act providing for aid by the state shall be kept in repair and maintained 
by the state highway commissioner. The expense of such repair and 
maintenance shall be divided and payable twenty-five per cent. thereof by 
the state, fifty per cent, thereof by the county and twenty-five per cent. 
thereof by the township or townships. The state's share being payable 
from moneys appropriated by the general assembly for the purpose; 
the county and township shares from their respective road or road repair 
funds." 

The statement in your letter that the road in question is one built under 
state aid brings said road clearly within the provisions of Section 1225. The re
quirement of said section that twenty-five per cent. of the expense of the repair 
of such road shall be paid by the state, fifty per cent. by the county, and twenty
five per cent. by the township or townships, is, in my opinion, mandatory and cannot 
be disregarded without doing violence to the plain intent and meaning of the express 
words of the statute. The only instance in which you would be legally justified in 
repairing a road and paying all the cost out of the state's apportionment to the 
county would be under Section 1185, when neither the county commissioners nor the 
township trustees had made use of the apportionment of the state aid money to 
said county. 
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It is therefore my opinion that unless the commissioners or trustees have 
failed to make application for the county's share of the state highway fund, you 
are not authorized to pay more than twenty-five per cent. of the cost of the repair 
of this road out of the funds allotted to said county under the state highway law. 

Your second inquiry involves a construction of Section 1207 of the General 
Code, which is as follows: 

"Whenever there are one or more improvements to be made in 
any county and the cost and expense thereof is equal to or is less than 
twice the amount apportioned by the state to a county, then the state 
shall pay fifty per cent. of such cost and expense. 

"Whenever there are one or more such improvements to be made 
in any county and the cost and expense thereof exceeds twice the amount 
apportioned by the state to a county, then the state shall pay the amount 
of the apportionment for said improvement or improvements apportioned 
as may be agreed upon by the state highway commissioner and the county 
commissioners. 

"Except as otherwise provided in this chapter, the county shall pay 
twenty-five per cent. of all cost and expense of improvement." 

The question to be determined is whether, under said section, the state high
way department can do maintenance and repair work on state aid roads. No 
express authority seems to be granted therein by said section for doing mainte
nance or repair work, and if such authority exists it must be by implication. 

In this connection it becomes important to determine whether the word "improve
ment" includes "maintenance" and "repair." To maintain is defined by Webster's Dic
tionary as "to hold or keep in any particular state or condition, to support, sustain or up
hold; not to suffer to fail or decline." The words "improve" and "repair," as applied to 
roads, are defined and distinguished in Elliott on Roads and Streets, Third Edition, 
Section 576, in which the following language appears: 

"An improvement may ordinarily include repair but not, as is gen
erally true in such cases, when the two terms are used in contra-dis
tinction. To repair seems, primarily, to mean to mend or restore to a 
sound or good state after decay, injury or partial destruction, while to 
improve seems to convey more of the idea of making better, generally 
by addition or change of material, nature or character." 

The words "improvement," "maintenance" and "repair," being used in contra
distinction, each possesse·s a different meaning, separate and distinct from the others. 
In numerous instances the words "construction," "improvement," and "repair" occur 
in the same sections of the General Code in reference to the state highway law, 
but in Section 1207 the word "improvement" is used to the exclusion of the others, 
thus negativing the idea that "repair" or "maintenance" was intended. 

I am, therefore, of the opinion that maintenance and repair work on state aid 
roads cannot be done under Section 1207, General Code. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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457. 

STATE AID FOR ROADS-DISPOSITIOX OF FUXDS FOR "1:\IPROVE
:\IEXTS" AND FOR "REPAIRS." 

State aid fuuds for "improvements" arc paid u;zder Sectio11 1206, General Code. 
State aid funds for "repairs," however, arc paid under Sectio11 1218, Geueral Code, 
to the county treasurer, to be placed in a coill11Z01l fund together with the proceeds 
of levy made by the county commissioners, wlzich fwzd is to be disbursed by said 
county commissioners acting as a board of turnpike directors. 

Opinion to J. R. :\Iarker, State Highway Commissioner Columbus, Ohio. 

CoLUMBUS, OHIO, June 3, 1912. 

HoN. JAMES R. MARKER, State Highway Commissioner, Columbus, Ohio. 

DEAR SrR :-I beg to acknowledge receipt of your letter, wherein you state: 

"Enclosed in the 'application for state aid for repair' submitted by the 
board of commissioners of Defiance county. 

"This application was filed in the office of the state highway com
missioner, November 22, 1910. 

"How and by whom should the state's apportionment be disbursed?" 

The sections of the General Code which have any bearing upon your inquiry 
are Sections 1206 and 1218, which read as follows: 

"Section 1206. One-half of the cost and expenses of the construc
tion of the improvement shall be paid by the treasurer of state upon the 
warrant of the auditor of state issued upon the requisition of the state 
highway commissioner, from a specific appropriation made to carry out 
the provisions of this chapter. 

"Section 1218. If permanent roads of not less than standard width 
have been constructed prior to the establishment of the state highway 
department and the materials thereof are gravel, brick, telford, macadam 
or material of like quality, the county commissioners may make applica
tion to the state highway commissioner on or before January first of each 
year, for the amount of state funds apportioned to such county. There
upon the amount so apportioned shall be paid to the county treasurer, if 
the county commissioners of such county have levied or will levy a tax 
on the duplicate of the county sufficient to equal the amount so appro
priated. Such appropriation and levy shall become a part of the pike 
repair fund of the townships, and be apportioned to the townships or 
road districts of not less than one township each in proportion to the 
amount of the fund collected by such levy in each such township or road 
district. Township trustees or other authorities having charge thereof 
shall apply such fund to the repair of improved roads in the same manner 
as other pike repair funds are applied, but the material used therefor shall 
be equal to the material used in the original construction of such road." 

At first glance, I inclined to the view that state aid money for repair should 
be disbursed as provided by Section 1206, since the word "improvement," therein 
used, seemed to be sufficiently broad to include "repair." The context of Section 
1218, however, lends a different aspect to the case. That section deals exclusively 
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with the disbursement of state aid money for the repair of highways, whereas 
Section 1206 refers to new construction. 

·when the preliminary steps required by Section 1218 have been taken by the county 
commissioners it becomes the duty of the state highway commissioner to cause 
to be forwarded to the treasurer of such county such portion of the county's fund 
set apart by the state for the repair of highways; whereupon his jurisdiction over 
the said fund ceases. The said state aid money allotted to said county, in addition 
to the proceeds of the levy made, or authorized by the county commissioners, must 
be placed in a common fund to be disbursed by the county commissioners acting 
as a board of turnpike directors, as held by me in an opinion to Hon. W. J. 
Schwenck, prosecuting attorney of Crawford county, Ohio, a copy of which opinion 
is herewith enclosed. 

604. 

Very truly yours, 
TIMOTHY s. HOGAN, 

Attomey General. 

ROADS AND HIGHWAYS-DAMAGE TO ROAD THROUGH FAILURE TO 
COMPLETE WITHIN TIME LIMIT FIXED BY CONTRACT-LIABIL
ITY OF CONTRACTOR, STATE HIGHWAY COMMISSIONER AND 
COUNTY COMMISSIONERS. 

When, under the terms of a contract granted by the state highway commis
sioner, a time limit was set for completion, and when, through failure to complete 
in such time (neither the state highway department nor the county commissioners 
being responsible for the delay), damage occurred to said road by reason of its use 
by order of county commissioners before completion, but after date set for the 
same, the contractor is not excused from rebuilding said road according to plans 
and specifications without increase over the contract price. 

CoLUMBUS, OHIO, August 6, 1912. 

HoN. JAMES R. MARKER, State Highway Commissioner, Columbus, Ohio. 

DEAR SIR:-I beg to acknowledge receipt of your letter of July 11th as ~ollows: 

"I respectfully request your opinion upon the following: · 
"11~ the matter of the Children's Home road in Darke county, Ohio. 
"The contract for the construction of said road was awarded to 

Baker & Kniseley on the 30th day of September, 1910, said road to be 
completed July 30, 1911. The commissionet's then in office failed and 
neglected to construct sewers and culverts for said road until after the 
18th day of September, 1911. A portion of said road was constructed in 
the fall of 1911, immediately after the new board of commissioners as
sumed the duties of their office. The road could not be completed on 
account of cold weather. The portion of said road constructed was 
ordered thrown open by the state highway department; the contractor, in 
writing, protested to the commissioners of the county, and also to the 
state highway commissioner, against the opening of said road, and 
insisted that a by-way, provided for by statute, be provided for travel 
along said highway. 

"The road so thrown open during the winter of 1911 was con-
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siderably damaged. Said road has never been accepted by the state 
highway department. 

"Query: What right have the county commissioners, if any, to 
assist in repairing or reconstructing the road in question? 

"Query: What right, if any, has the state highway department 
to assist in repairing or reconstructing the road in question?" 

813 

I am also in receipt of a letter of the same date from Mr. Ezra Baker, one 
of the members of the firm to whom was awarded the contract for the con
struction of said road which letter is as follows: 

"\Vith reference to the Children's Home road in Darke county, 
Ohio, I wish to state that, as contractor for said road, that prior to 
September 18, 1911, I requested the commissioners of Darke county, 
Ohio, on different occasions to construct culverts and sewers, as pro
vided by specifications and statute, along said road. 

"The commissioners failed and neglected to construct the same, 
thus making it impossible for me to complete the road during the time 
provided for by the contract. 

"As soon as the new board of commissioners assumed the duties 
of their office, they proceded to construct the culverts and sewers along 
said way, and the greater portion of said road was constructed during 
the fall of 1911. On account of cold weather, it was impossible to com
plete the road during said fall. 

"The state highway department ordered said road so completed, 
thrown open to public travel. I protested in writing to the commis
sioners of the county, and also to the state highway department against 
the opening of said road, and requested that a by-way be built, as 
provided by statute, for public travel. 

"During the winter of 1911, that portion of the road so con
structed and thrown open to public travel was considerably damaged. 

"The remainder of the road has been constructed, and, as I claimed, 
strictly in accordance with the plans and specifications as furnished by 
the highway department, and under the direction and supervision of an 
inspector appointed by said highway department; also to the satis
faction of the resident engineer. 

"I am willing to do what is right in helping to repair this road, 
but do think that I should not be compelled to pay one cent, as I did my 
duty in the matter as near as it was possible for me so to do. 

"I am willing, by way of compromise, to assist in the repair of 
the road, and the commissioners are willing provided the statute permits 
them to do their portion of the construction or repair of the road and 
this is the query that is submitted to you by James R. Marker, state high
way commissioner. 

"Trusting that we may hear from you at your earliest convenience." 

The claim of the contractor for an additional allowance over and above the 
stipulated contract price to assist him in the reconstruction or repair of said road 
is based upon the alleged negligence of the county commissioners of Darke county 
in not constructing sewers and culverts in time to enable him to complete the road 
by the date specified in the contract. 

The contract was awarded by your predecessor in office, Ron. James C. 
Wonders, to Baker & Kniseley on September 30, 1910, and was duly approved by 
the commissioners of Darke county. It was provided among other things that 
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the work was to be commenced within twenty days from the date of the awarding 
of the contract and completed to the satisfaction of the state highway commissioner 
on or before ten months from the date of the contract, that is, on or before 
July 30, 1911, and that if, for any reason, except for the written consent of the 
state highway commissioner, the completion of said work should be delayed beyond 
the date fixed in the contract, the contractor should forfeit and pay the sum of five 
dollars ($5.00) for each and every day during which said work should be delayed. 
It was also provided that the state highway commissioner may, in his discretion, 
extend the period allowed for construction in which event damages for delay 
should not become operative until such extension expired. It does not appear 
that such extension was granted by you. 

In addition to the facts submitted in your letter and that of Mr. Baker, I 
am in receipt of additional information to the effect that no effort was made by 
the contractor to commence work on this contract until sometime in August, 1911, 
after the time limited for completion had expired. The correspondence on file in 
your office relating to this matter shows that on July 20, 1911, you wrote to Baker 
and Kniseley calling their attention to the fact that construction on said road had 
not been commenced, and requested information as to the reason for the delay. 
On July 26th, Mr. Ezra Baker answered your communication and gave as the 
reason for the failure to complete said road, inability to procure material promptly. 
Nothing was mentioned at that time of the failure of the county commissioners 
to construct sewers and culverts, and it seems to me if the commissioners were at 
fault in that regard, Mr. Baker would have said so then instead of waiting nearly 
a year to advance the claims of alleged negligence on the part of the county com
missioners as an excuse for the failure to complete the work according to contract. 

There were but two sewers and culverts on that particular road and if the 
contractor had not waited for almost a year, before doing anything the county 
commissioners could have constructed said sewers and culverts in time to enable 
the contractor to complete his contract by July 30, 1911. 

Upon consideration of the foregoing facts and the terms of the contract, I 
am of the opinion that neither the board of county commissioners nor the state 
highway commissioner is legally authorized at this time to assist in the repair or 
reconstruction of said Children's Home road, and it is the duty of the contractor 
to complete the work according to the plans and specifications for the original 
contract price. 

Very. truly yours, 

TIMOTHY s. HOGAN, 

Attorney General. 
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724. 

ROADS AND HIGHWAYS-STATE AID FUNDS l\IAY BE EXPENDED 
ONLY AS DESIGNATED IN APPLICATION-BALANCE LEFT TO 
CREDIT OF COUNTY MUST BE REAPPLIED FOR. 

Inasmuch as applicatiot~ for state aid funds must be made prior to May 1st, 
and as such application must designate specifically the roads to be improved, the 
county commissioners may tzot use a balance of such funds left over after the im
provement of the designated roads, for the purpose of improving roads not des
ignated in the improvement. 

Such balance, however, remains to the credit of the couttty and may be ex
pended in accordance with a proper application for state aid made prior to May 
1st follo·wing. 

CoLUMBUS, OHIO, November 13, 1912. 

HoN. JAMES R. MARKER, State Highway Commissioner, Columbus, Ohio. 

DEAR SIR :-You have submitted an oral request for an official opinion upon the 
following: 

"The commissioners of a certain county made application in Decem
ber, 1911, for the 1912 fund for the improvement of one mile of a cer
tain highway therein. The application was regular in form and was ap
proved by you. In April, 1912, the county commissioners passed a final 
resolution agreeing to appropriate the county's share of the cost of the 
improvement which resolution was duly approved by this department as 
required by law. 

"The contract was let and work of construction is nearing com
pletion. The cost of construction will be considerably less than the esti
mate, and in consequence, there will be a balance in the state aid fund 
allotted to that county, which, added to an equal amount that the county 
commissioners say. they arc willing to appropriate, would be sufficient to 
construct another mile of said road." 

Upon the foregoing facts, you desire an optmon as to whether there is any 
way by which said money can be legally used this year in the construction of 
another mile of said road. 

It is provided by Section 1185 of the General Code, in part as follows: 

"The commissioners of a county may make application to the state 
highway commissioner for aid from an appropriation by the state for the 
construction, improvement, maintenance or repair of highways. Such ap
plication shall be filed prior to May first of the year in which such appro
priation may be made or become available. If the county commissioners 
have not made use of the apportionment to such county, in the year in 
which it is available, then the township trustees may make application 
prior to the first day of April of the succeeding year * * *." 

Section 1186, General Code, provides in part as follows: 

"Each application for state aid in the construction, improvement, 
maintenance or repair of highways shall be accompanied by a proper 
certified resolution of the county commissioners or township trustees 
having jurisdiction of the road to be constructed, improved, maintained or 
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repaired, stating that the public interest demands the improvement of the 
highway therein described; * * *· Each •application for state aic shall 
also contain an agreement on the part of the county commissior.ers or 
township trustees, having jurisdiction over the road, to pay one-half of the 
cost and expenses of surveys and other expenses preliminary to the con
struction, improvement, maintenance or repair of said road." 

County commissioners are required by Section 1185, to file application for 
state aid money prior to May 1st of the year in which the appropriation becomes 
available. Section 1186 requires the application for such money to designate 
specifically the road or roads to be improved. This is necessary so that the state 
highway commissioner may make plans and specifications and estimate the cost 
of construction of such road, and to enable him to determine the amount of money 
that a county would be required to appropriate to pay its share of the cost of such 
construction and whether the amount of state aid money allotted to the county 
would be sufficient to pay the state's share of such cost. 

There is no provision in the highway law which would preclude county commis
sioners from filing two or more applications prior to May 1st of the year in which the 
appropriation by the state becomes available. Inasmuch as the commissioners of 
the county in question failed to apply for all of the money allotted to their county 
for the year 1912, before May 1, 1912, I am of the opinion that they are without 
power to apply for the unexpended portion thereof, at this time. 

You are not authorized to expend state money in the construction of roads 
unless an application such as that described above, has been filed by the county 
commissioners. As this cannot now be legally done, I am of the opinion that no 
part of said balance remaining to the credit of said county can be used for a new 
construction work this year. However, it remains to the credit of the county 
and at the end of this year will be subject to application by township trustees as 
provided by Section 1185, supra. 

766. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

ROADS AND HIGHWAYS-STATE AID-WHEN APPLICATION MADE 
PRIOR TO JANUARY 1, 1911, MISTAKES AND OMISSIONS IN AP
PLICATION MAY SUBSEQUENTLY BE RECTIFIED. 

When applications for state aid, under Section 1218 General Code, are de
fective in that they fail to contain a statement of the total taxable Property of the 
county and the number of mills levied thereon and the number of miles of im
proved road in such county, or by reason of a failure to state that any levy has been 
made or will be made to raise funds equal to the amount applied for or by reason 
of clerical errors: 

Held: 
If the application has been made Prior to January 1st, such omissions may yet 

be supplied and such errors be corrected so as to permit the counties to take ad
vantage of the state aid provision. 

CoLUMBUS, OHIO, November 13, 1912. 

HoN. ]AMES R. MARKER, State Highway Commissione~, Columbus, Ohio. 
DEAR Sm :-I beg to acknowledge receipt of your letter wherein you state: 
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"Find enclosed applications for state aid for repair for the following 
counties; \Varren, Van \Vert, Crawford and Champaign. 

"Each of these several applications are more or less irregular in 
some respects, and I therefore most respectfully request your opinion as 
to what course this department shall pursue in each case." 
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Section 1218 of the General Code provides a method of using the state aid 
money allotted to a county for the repair of improved highways therein, as follows: 

"If permanent roads of not less than standard width have been 
constructed prior to the establishment of the state highway department 
and the materials thereof are gravel, brick, telford, macadam or material 
of like quality, the county commissioners may make application to the 
state highway commissioner on or before January first of each year 
for the amounts of state funds apportioned to such county. Thereupon 
the amount so apportioned shall be paid to the county treasurer, if the 
county commissioners of such county have levied or will levy a tax on the 
duplicate of the county sufficient to equal the amount so appropriated. 
Such appropriation and levy shall become a part of the pike repair fund 
of the townships, and be apportioned to the townships or road districts 
of not less than one township each in proportion to the amount of the 
fund collected by such levy in each such township or road district. Town
ship trustees or other authorities having charge thereof shall apply such 
fund to the repair of improved roads in the same manner as other 
pike repair funds are applied, but the material used therefor shall be 
equal to the material used in the original construction of such road." 

The applications in question were all made under the old highway law prior to 
January 1, 1911, and it is therefore, not necessary to consider the effect of the 
governor's veto of the section of the present highway law, repealing the old law on 
that subject. 

State aid money could not be paid, under Section 1218, to any county for 
repairs, unless such county, prior to the establishment of the state highway depart
ment, had constructed permanent roads of not less than standard width, of "gravel, 
brick, telford, macadam or material of like quality." The county commissioners 
were required to make application for the county's share of state aid money, on 
or before January 1st of the year in which the appropriation by the state was made, 
or become available. Before said money could be paid to any county, the county 
commissioners were required, either to levy, or agree to levy a tax on the duplicate 
of the county, sufficient to equal the amount of state aid money apportioned to the 
county. 

A clause in the form of application by county commissioners for state aid 
money for repair, required them to state the number of mills levied by them on 
the taxable property of the county, and to state the amount of the total taxable 
property of the county, so as to serve as a basis of computation in ascertaining 
whether the amount of money levied or agreed to be levied by the county com
missioners, would be sufficient to equal the amount of state aid money apportioned 
to the county. 

The 1911 Appropriation bill (102 0. L., 378), contains a clause limiting the ex
penditure of state aid money to new construction in counties having less than 200 miles 
of macadam, gravel or brick road, so that the commissioners of any county desiring 
to use the 1911 state aid money for repair, instead of for new construction, would 
have to show that the county had at least 200 miles of macadam, gravel or brick 
road. 
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All of the applications enclosed in your letter, with the exception of the appli
cation of the county commissioners of Van Wert county, are defective in that they 
fail to contain a statement of the total taxable property of the county, and the 
number of mills levied thereon, and the number of miles of improved road in 
such county. According to the application of the commissioners of Van Wert 
county, they levied six-tenths of one mill for the repair of improved roads on the 
property of said county, except upon the property of certain townships therein, in 
which the township trustees made a levy for said purpose upon the taxable property 
of their respective townships. 

The total tax duplicate of the county "including the aforesaid townships," is 
given as $14,104,750.00. By deducting from this total, the total value of the taxable 
property of those townships enumerated as having made a levy, and multiplying the 
remainder by the rate levied by the county commissioners on the remainder of the 
property of the county, the total amount that will be produced by the levy made 
by the county commissioners may be readily ascertained. You may pay an equal 
amount to Van Wert county from the state appropriation. Inasmuch as the pro
ce.eds of the levy made by the commissioners of Van Vlert county are already in the 
county treasury, I have not passed upon the general question of the legality of the 
act of the county commissioners in making a levy on only a part of the taxable 
property of the county. 

The application of the commissioners of Crawford county is defective in that 
it fails to state that any levy has been made or will be made, and in that the total 
tax duplicate of the county is not stated. The applications of the commissioners of 
Warren and Champaign counties are defective in the same respect as that of the 
application of the commissioners of Crawford county. The two last named failed 
to set forth the number of miles of improved road in each of said counties, so as to 
enable you to determine whether said counties are entitled to any of the state aid 
money for repair. 

Another defect is to be noted in the application of the commissioners of 
Champaign county, which is not common to any of the other applications, in that 
it is made to appear that the 1910 state aid fund was applied for when, in fact, the 
1911 fund was intended. This is apparently a clerical error, and I see no objection to 
the co~missioners correcting it by adopting a supplementary resolution declaring the 
date to be erroneous and that they intended to apply for the 1911 fund. 

The essential feature is the making of the applications before January 1st, 
and this has been done in each case. I know of no reason why the omitted facts 
cannot now be supplied by the commissioners of the several counties affected. 

If the commissioners have levied, or will agree to levy a tax upon the taxable 
property of the county equal to the amount of state aid money apportioned to the 
county, a supplementary resolution to that effect, including a statement of the number 
of miles of improved road in the county, will be sufficient to warrant you in paying the 
county's share of the state aid fund for 1911 to the treasurer thereof, providing 
such county had, at the time of making the application, at least 200 miles of im
proved road. 

Very truly yours, 

TIMOTHY S. HOGAN, 

Attorney General. 
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(To the State Board of Health) 
325. 

STATE BOARD OF HEALTH-XO POWER TO ENJOIN PERSOXS PUB
LISHIXG :O.IISREPRESEXTATIOXS AS TO APPROVAL OF PLU:O.IB
IXG APPLIAXCES BY BOARD. 

When a person is publishing misrepresentations with respect to approvals made 
by the board of health with reference to certain plumbing appliances, invented and 
sold by him, the board may not proceed by injunction against said party for the 
reason that there is no statutory provision for the same, and also because there is 
all adequate remedy at law. 

CoLUMBUS, OHio, May 1, 1912. 

State Board of Health, Columbus, Ohio. 
GENTLEMEN :-I am in receipt of your communication of December 28, 1911, in 

which you state that: 

"On the request of 1\fr. H. ]. Luff, of Cleveland, and others, the 
state board of health has adopted certain interpretations of provisions of 
Part 4 of the Ohio State Building Code ( 0 .. L. 102, p. 586, et seq.) 
and on other interpretations asked for has postponed giving an answer 
until tests can be made to prove the efficiency of appliances proposed as 
substitutes for those appliances described in the Code. Under the pro
visions of the Code (Section 12600-277) such substitution can only be made 
upon approval of the state and municipal 'authorities charged with the en
forcement of the act. 

"Mr. Luff has prepared for publication a book containing the pro
visions of the Code above referred to and in this book has stated that 
certain appliances in which he is financially interested havt:: !Jeen approved 
by the state board of health and also represents as approved by this board 
other methods of installation which have not and could not be approved 
as they are contrary to good practice in plumbing." 

and you request my opinion upon the following: 

"What remedy has the state board of health to prevent the author and 
publisher from circulating the book containing these misrepresenta
tions as the information contained therein will work to the detriment of 
the state board of health and also to those who install plumbing work 
in the belief that the statements contained in the book are true and repre
sent the opinion of this board?" 

In reply I desire to say that after a careful investigation of the law relative 
to the subject referred to in your letter, I have come to the conclusion that the 
state board of health is without any authority to prevent either the publication or 
the circulation of the work prepared and placed upon the market by the said author, 
Mr. Luff, of Cleveland, Ohio. 

Your board is a statutory board and has the power to enforce certain things 
under the statutes, but in the case referred to in your letter, you are without 
statutory authority, for the reason that the act itself provides in Section 1 thereof, 
(Section 12600-281) as follows: 
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"It shall be the duty of the state board of health or building in
spector or commissioner, or health departments of municipalities having 
building or health departments to enforce all the provisions in this act 
contained, in relation and pertaining to sanitary plumbing. But nothing 
herein contained shall be construed to exempt any other officer or depart
ment from the obligation of enforcing all existing laws in reference to 
this act." 

and section 2 thereof (Section 12600-274 of the General Code) provides what shall 
be an unlawful act thereunder, as follows: 

"It shall be unlawful for any owner or owners, officers, board, 
committee or other person to construct, erect, build, equip or cause to be 
constructed, erected, built or equipped any opera house * * * without com
plying with the requirements and provisions relating thereto contained 
in this act." 

and section 3 of the act (Section 12600-275 of the General Code) provides: 

"It shall be unlawful for any architect, builder, civil engineer, 
plumber, carpenter, mason, contractor, sub-contractor, foreman or employe 
to violate or assist in violating any of the provisions contained in this 
act." 

It is apparent from a careful consideration of the above sections of the said 
act that the editing and publishing of a book containing any misrepresentations is not 
a violation of any of the provisions of this act, and therefore your board is 
without any remedy to proceed criminally against the author. I am further of 
the opinion that your board is without authority to maintain an injunction against 
the author to prevent the publication and sale of the same on the ground that it 
contains misrepresentations which might affect some individual belonging to the 
class specified in sections 2 and 3 of the act above quoted. For injunction, like 
other equitable remedies, was intended to meet the deficiencies of the law and with 
the exception of cases in which the remedy is expressly allowed by statutes, the 
same would not lie. The same principles and maxims are applicable to injunctions 
as to other equitable proceedings and that remedy of injunction does not lie in 
favor of one who has a complete and adequate remedy at law like they would have 
in case any individual of the class above enumerated had relied upon the correctness 
of the publication referred to in your inquiry, as the publisher would be liable in 
damages to the person so injured by such false representations as are included in 
said publication. 

I might suggest, however, to your board that in view of the fact that many 
may be mislead by this publication and made liable to a breach of the law above 
quoted, that you cite the author to appear before your board and after pointing 
out to him the evils which might result from the sale of his book on account of the 
misrepresentations contained therein, then if he still insists upon continuing such 
publication and the sale thereof, that you as a board give notice to the public of such 
misrepresentations contained therein by giving notice to all the architects, builders 
and parties amenable to the law. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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469. 

STATE BUILDIXG CODE-CESSPOOLS QN PRIVATE LOTS XOT 
GOVERXED BY-POWERS OF LOCAL BOARD OF HEALTH. 

Tlze Ohio State Building Code applies only to the structures named in the act, 
and to tlze lands and lots appurtenant thereto, and private homes and lots are not 
included. Section 2 of said code, therefore, providing that cesspools on premises 
accessible to a sewer shall be abandoned and filled, does not apply to private lots. 

Such lots are govemed by tlze rules established by city and village boards of 
health and their owuers subject to the penalties provided for the same. 

CoLUMBUS, OHIO, June 25, 1912. 

State Board of Health, Columbus, Ohio. 
GENTLEMEN:-Your letter, of which the fo11owing is a copy, is hereby replied 

to, with proper suggestions: 

"B5 CoLUMBUS, OHIO, November 9, 1911. 
"RoN. TIMOTHY S. HoGAN, Attorney General, Columbus, Ohio. 

"DEAR SIR :-In Title 16, Section 2, Ohio State Building Code (0. L. 
102, p. 725), it is required that where cesspools now exist on premises 
accessible to a sewer that the cesspools shall be abandoned and filled. 
This provision also aplies to privy vaults. Title 18, Section 2 (0. L. 
102, p. 726). 

"In the administrative section of the state building code (page 586), 
it is made the duty of the state board of health or building department 
or board of health to enforce that part of the code in which the sections 
above mentioned are found. 

"In the chapter penalties, Section 1, page 587, a penalty is provided for 
failure "to obey any order of * * * building inspector or commissioner in 
cities having a building inspection department or the state board of health 
in relation to the matters and things in this act contained shall be 
guilty of a misdemeanor and upon conviction thereof shall be fined not 
more than $1,000 and stand committed until said fine and costs be paid 
or secured to be paid or until otherwise discharged by due process of 
law." 

"In a village where sanitary sewers have been made accessible to 
every lot within the village, it is proposed to enforce the provisions of the 
code above cited by requiring each lot owner having on his premises a 
cesspool or privy vault to abandon the same and to make connections 
to the sanitary sewer. 

"Will you please inform me what, if any, penalty can be invoked 
where the order of the board of health to make such connections is not 
obeyed. 

Yours truly, 
]AMES E. BAUMAN, 

Acting Secretary." 

In the first place, the building code, from which you quote, by its very title 
and subdivisional contents, was enacted by the legislature to cover a multitude of 
evils existing in the conditions of buildings where the public assembled. These 
conditions to be remedied, related to sanitary, fire, and other deplorable situations 
then apparent, in which the public was generally interested. Plumbing, ventilation, 
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sewerage, safety, and other vital questions, are included in the progressive provisions 
of this lengthy act. But, like all statutes, seeking to cover a great field of improve
ment and advancement, this act, owing to its multifarious questions, sought to be 
included, is, in some instances, not free from ambiguity. Provisions not germane 
to the title, and really not intended to apply to other than public matters, have, 
possibly by inadvertence, crept into its 142 pages. I cannot see my way clearly to 
say that this act was ever intended to apply to the owner or occupant of a family 
homestead, or dwelling, or a single lot in a village, as to his sewerage, vault, or 
use thereof. While the sections relative thereto, cited by you, standing alone, might 
include the dwelling or a village town lot; yet, I think these sections must be con
strued in the light of the whole act, and not taken verbatim et literatim. 

Moreover, the penalty quoted by you, of $1,000.00, could never have been 
intended to be inflicted upon a humble owner of a little village lot, who had failed to 
abandon his back yard vault, and at great expense, inaugurate a new connecting 
·system of disposing of the excrementitious matter of self and family. 

Such an enforcement, under the guise of a building code, or sanitary measure, 
backed by such an enormous fine, savors too much of a taking away of the rights 
of the poor occupant of the lot, to the enhancement of plumber's interests. 

These penalties quoted have intelligent reference to a violation of the act as 
to the structures named in the act and lands and lots appurtenant thereto. Private 
homes and lots are nowhere mentioned in the act; but Part 2, p. 588, gives seven 
classes to which the code applies. The'refore, I am of the opinion that, answering 
your last proposition, the penalty of $1,000.00 does not apply to the owners of 
village lots as to cesspools or privy vaults, unless they include such structures as 
mentioned in this code. 

Now, let us see what laws do apply to owners of village lots, who maintain 
cesspools or privy vaults which are a nuisance, and who fail to comply with the 
orders of the health officers. · 

Section 44D4 of the General Code provides for appointment of board of health 
in villages. Council may, in lieu of board of health, appoint health officer, with all 
powers of board of health. 

Section 4405. If a municipality fails to establish a board of health, or appoint 
a health officer, the state board of health may appoint such officer. He to have 
all the powers of a board of health in villages, etc. 

Section 4413. The board of health may make such rules as it deems necessary 
for public health, etc. 

Section 4421, G. C., provides: 

"The board of health may also regulate the location, construction 
and repair of ya~ds, pens and stables, and the use, emptying and cleaning 
thereof, and of water-closets, privies, cesspools, sinks, plumbing, drains 
or other places where offensive or dangerous substances or liquids are or 
may accumulate. When a building, erection, excavation, premises, busi
ness, pursuit, matter or thing, or the sewerage, drainage, plumbing or 
ventilation thereof is, in the opinion of the board of health, in a condition 
dangerous to life or health, and when a building or structure is occupied 
or rented for living or business purposes and sanitary plumbing and 
sewerage are feasible and necessary, but neglected or refused, the board 
of health may declare it a public nuisance and order it to be removed, 
abated, suspended, altered, or otherwise improved or purified by the 
owner, agent or other person having control thereof, or responsible 
for such condition, and may prosecute them for the refusal or neglect 
to obey such order. The board may also, by its officers and employes, 
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remove, abate, suspend, alter or otherwise improve or purify them 
and certify the costs and expense thereof to the county auditor, to be 
assessed against the property, and thereby made a lien upon it and col
lected as other taxes." 
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This section gives the board of health full power as to cesspools and privies. 
Sections 4422 and 4423 G. C. The board may arrest the party offending, or 

do the work and charge it as taxes. 
Section 4414 G. C., providing for penalty, is as follows: 

"Whoever violates any provision of this chapter, or any order or 
regulation of the board of health made in pursuance thereof, or ob
structs or interferes with the execution of such order, or willfully or 
illegally omits to obey such order, shall be fined not to exceed one 
hundred dollars or imprisonment for not to exceed ninety days, or 
both, but no person shall be imprisoned under this section for the first 
offense, and the prosecution shall always be as and for a first offense, 
unless the affidavit upon which the prosecution is instituted, contains 
the allegation that the offense is a second or repeated offense." 

So it will be seen that there is ample provision under the laws outside of the 
building code to cover your questions. 

518. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

STATE BUILDING CODE-NO APPLICATION TO DWELLINGS-STATE 
CODE GOVERNS MUNICIPAL CODES. 

The Ohio State Building Code is applicable only to the specific structures enu
merated therein, and private dwellings are not included. 

Where the state building code governs a subject, its provisions must govern as 
opposed to municipal building code. The only remedy to avoid conflict rests with 
legislative action. 

CoLUMBus, OHIO, July 12, 1912. 
State Board of Health, Columbus, Ohio. 

GENTLEMEN :-I hereby acknowledge receipt of yours of January 16, 1912, 
which is as follows: 

"I submit for your consideration the following state of affairs, 
which I find exists throughout the state in many cities in which plumbing 
ordinances were in force prior to the enaction of part 4-sanitation, 
Ohio state building code. Thirty cities in the state have municipal plumb
ing codes which cover all buildings. 

"In an opinion dated September 11, 1911, to the Hon. John L. 
Cannon, village solicitor of Cleveland Heights, Cleveland, Ohio, you 
have ruled that 

" 'Part 4. Sanitation, Ohio state building code, does not cover 
dwellings.' 

"It was the intention of the Ohio building code commission that 
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Part 4, Sanitation, Ohio state building code 'should cover all buildings,' 
and that Section 12600-281 0. L., 

"'It shall be the duty of the state board of health or building in
spector, or commissioner, or health departments of municipalities having 
building or health departments, to enforce all the provisions in this act 
contained in relation to and pertaining to sanitary plumbing.' 

covered the matter, and the language used affected all buildings in which 
plumbing would be installed. 

"The matter as it now stands requires these cities to enforce two 
separate codes, which are in most cases in direct conflict and at vari
ance with each other, causing considerable confusion. 

"The question is: , 
"'What remedy or action can be taken that would be feasible 

toward remedying this condition of affairs, and make the state code the 
minimum standard in municip<1l corporations referred to, as was in
tended?'" 

I beg to answer the same as follows: 
The opinion referred to, of September -11, 1911, to the Hon. John L. Cannon, 

solicitor of Cleveland Heights, that "part 4, sanitation, Ohio state building code, 
does not cover dwellings," is correct, and is hereby affirmed. 

You speak of the "intention" of the building code commission, that part 4, sani
tation, should cover all buildings, and that Section 12600-281 applies to all buildings, 
as to enforcement of the penalties of the building code, in which plumbing would 
be installed. Whatever the intention may have been on this subject, we must look 
to the language of the building code itself for guidance as to the scope of its pro
visions. The very title of the act forbids the idea of its application to dwellings; 
and, while occasional sentences therein might seem broad enough to include "all 
buildings," as you suggest, yet, considering the act as a whole, it can not have 
such application. Section 12600-1 sets out 7 classes of buildings covered by the 
building code and dwellings are not included. 

In the cities having plumbing codes, as you suggest, most of which were 
enacted before the building code, it is true that both codes exist, but, as to all 
things included in the state building code, its provisions govern; as to all things 
not provided for in the said code, the provisions of the municipal code, if properly 
enacted, must obtain. The two codes are equally effective as to the matters covered 
by each. The state code cannot be invoked to enforce anything it does not con
tain, and the same rule applies to municipal codes. The remedy or action to be 
taken will require amendments to the state code and the laws governing municipal 
codes on these subjects, clearly defining the scope and powers of each. By this 
means there will be no apparent clash. Thereby there will be no conflict between 
municipal codes and the state code, and uniformity will obtain. Until this is done, 
the law, as it now exists, gives to each of these codes-state and municipal-its 
own apparent right of way on all subjects included in the provisions of each. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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524. 

SECRETARY OF STATE BOARD OF HEALTH-PERSO~AL LIABILITY 
FOR ::\EGLECT OF QUASI-JUDICIAL DUTY TO APPROVE EXPENSE 
ACCOUXTS-DILIGENCE OF ORDIXARILY PRUDE:i'-JT MAX IN" 
OWN BUSINESS. 

The secretary of the state board of health being bound to carry out the orders 
of the board and having .been detailed by said board to approve expense accounts of 
members and employes, has been legally obligated to perform such duties and as 
they require the exercise of a discretion of a judicial nature, they are to be con
sidered quasi-judicial in their charter. 

For failure or neglect in performance therefore, he is liable only when he has 
failed to exercise the care a11d diligence of a1~ ordinarily pmdent ma11 in his ow~t 
business. 

CoLUMBUs, OHIO, July 11, 1912. 

HoN. E. F. McCAMPBELL, Secretary, State Board of Health, Columbus, Ohio. 
DEAR SIR:-Your communication of July 6, 1912, received, in which you state 

as follows: 
"Each employe of the state board of health and each board member, 

when traveling, submits monthly daily expense sheets over his signature. 
These bills arc all carefully audited as to amount, enumerated, and at
tached to a voucher. Under the rules of the state board of health the 
secretary approved the bill and sends the same to the chairman of the 
the finance committee who approves, based, presumably, on the secretary's 
approval. When the same are returned to the secretary's office, a bank
able voucher is made out and sent to the president of the board with the 
expense sheets and expense account so approved, for the president's ap
proval. Following the approval by the president of the board the same 
is sent to the individual presenting the account for indorsement and cer
tification." 

and requesting my opinion upon the following question: 

"As to whether any liability may attach to the secretary of the 
state board of health in approving bills for personal expense accounts." 

In reply to your inquiry I desire to say that Section 1234 of the General 
Code, in part, as follows : 

"The state board of health shall elect a secretary who shall perform 
the duties prescribed by the board and the provisions of this chapter." 

Section 1235 of the General Code provides as follows: 

"Each member of the state board of health shall receive five dollars 
for each employed in the discharge of his official duties, and his neces
sary traveling and other expenses while engaged in the business of the 
board. The president of the board shall certify the amount of com
pensation and expenses due each member, and on presentation of a cer
tificate therefor the auditor of state shall draw his warrant on the treas
urer of state for the amount certified." 
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It is the duty of the secretary to do any act prescribed by the state board 
of health and law, and, therefore, as stated by you in your letter, under the rule of 
the board it becomes the secretary's duty to approve all bills for necessary traveling 
and other expenses presented to the board by members and other appointees of 
the board. 

The duty being enjoined upon the secretary of the board as above stated, the 
question then arising is, as to what kind of an act said duty is, and what, if ~ny, 
liability attaches to said officer in the performance thereof. 

Mechem on public officers says : 

"When the law, in word or by implication, commits to an officer the 
duty of looking into facts, and acting upon them, not in a way which it 
specifically directs, but after a discretion in its nature judicial, the function 
is termed quasi-judicial." 

and the fact that you are to approve the expense accounts above specified under the 
rules of the state board of health, without specifically directing how you are to 
determine the correctness or falsity of the same, leads me to the opinion that your 
acts in said matters are quasi-judicial. 

Your duties, in respect to approving said expense accounts, are discretionary as 
to the correctness thereof, and ministerial if found correct, and, therefore, under 
the rules of law to be found on the subject, I am of the opinion that it is your duty 
to use such care and diligence in approving said expense accounts as a prudent man 
would use in his own business. 

I am, therefore, of the opinion that in performing the duties enjoined 
upon you, as to the expense accounts referred to in your inquiry, that if you use 
such care and diligence as above stated in investigating the correctness or faisity of 
the same, that no liability could attach to you should any mistake be made in per
forming said duties. 

614. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

VILLAGE BOARD OF HEALTH AND HEALTH OFFICER-MANDATORY 
DUTY OF COUNCIL TO APPROPRIATE SUMS TO MEET SALARIES 
AND EXPENSES. 

The statutes make it mandatory upon the council to appropriate sufficient funds 
to meet salaries of a board. of health or of a health officer, servmg in lieu thereof, 
and expenses created in the performance of the duties of said board or officer, 
including compensation of employes when properly certified as provided by law. 

CoLUMBus, OHIO, August 22, 1912. 

DR. E. F. McCAMPBELL, Secretary State Board of Health, Columbus, Ohio. 
DEAR Sm :-I acknowledge receipt of yours of August 15th inst., in which 

you l?ay: 

"This department desires your op11110n relative to the authority 
of a municipal council to deny to a board of health, or health officer 
serving in lieu of a board of health, an appropriation of money to meet 
the necessary expenses created in the performance of its duties and to 
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meet the compensation of the health officer or other paid employes or too 
refuse to pay such necessary expenses when property certified as provided 
by law." 
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Replying thereto, it is my opinion that the establishment of a board of health 
is a mandatory duty on the part of the council, except that in lieu of such 
board, the council may appoint a health officer, whose powers and duties are 
the same as the board of health; and his rules, regulations and orders shall be 
approved by the state board of health. The salary and term of office of said officer, 
are to be fixed by the council. The above provisions are found in Section 4404 
General Code. 

Section 4405 General Code provides as follows: 

"If a municipality fails or refuses to establish a board of health or 
appoint a health officer, the state board of health may appoint a 
health officer therefor and fix his salary and term of office. Such 
health officer shall have the same powers and duties as health officers 
appointed in villages in place of a board of health, and his salary 
as fixed by the state board of health, and all necessary expenses incurred 
by him in performing the duties of a board of health shall be paid by 
and be a valid claim against such municipality." 

It is, therefore, the duty of all municipalities in Ohio, in view of the above 
statutes, to appoint and maintain, continuously, either a board of health or a health 
officer. If a board of health is appointed it must appoint a health officer. Boards 
of health and health officers are part of the police powers and regulations of the 
state. In the language of the court in the case of Board of Health vs. Columbus, 
12 0. D. 553, they have "powers of a legislative, executive and quasi-judicial 
character; and these powers may, in some cases, be exercised in a summary 
manner." (Quoted in Note 5, Section 4404 G. C. Page & Adams.) 

No certificate is required that the necessary funds are on hand for the salary 
of a health officer, or the expenses of a board of health. This is an exception to 
the general law governing liabilities and contracts in municipal affairs. I refer 
to the above matters to indicate the almost unlimited powers of health officers and 
boards. vVherever the word "shall" occurs in these statutes under consideration, 
it is not discretionary not inter-changeable with the word "may;" but it carries 
with it all the potentiality of the mandatory verb. Section 4405 General Code, as 
you will note, gives the state board power when the municipality fails or refuses 
to act, to appoint a health officer and fix his salary. It further provides that his 
salary as so fixed, and all necessary expenses incurred by him as such officer "shall 
be paid by and be a valid claim against such municipality." Such board, or health 
officer chosen in lieu thereof, may appoint a clerk, district or ward physician, sani
tary police. Section 4409 General Code requires certain books and blanks to be bought 
and accurate records kept. Section 4412 gives the board exclusive control of its ap
pointees, the definition of their duties and the fixing of their salaries. In the 
numerous sections which follow this the board is given complete control in quaran
tine, disinfection, destruction of infected property, funerals, closing of churches 
and schools and other public places, and many others-all looking to the protec
tion of the public against the ravages of disease. 

Can it be said that a board or officer vested with such power, and using the 
same for the protection of the whole public, can be denied the financial aid 
requisite to carry these wholesome measures into effect? Certainly not. Section 
4451 General Code says: 
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"When expenses are incurred by the board of health under the 
provisions of this chapter, upon application and certificate from such 
board, the council shall pass the necessary appropriation ordinances to 
pay the expenses so incurred and certified." 

This is mandatory and the council cannot, under any pretext whatever, avoid 
this duty. 

The circuit court of Stark county in a full opinion, in the case of State 
ex rei. MiJler vs. Council of Massillon, says : 

"It is mandatory upon council to create a board of health, and it is 
mandatory upon the board of health to appoint a health officer and fix 
his salary, and the necessary appropriation to meet the expense must be 
made." 

The court further says : 

"Nor does Section 2702 (Section 3806 G. C.) providing for the 
issuing of a certificate that the necessary funds are on hand before 
liability is incurred, apply to the salary of a health officer or to the ex
penses of a board of health and mandamus will lie to compel an appro
priation for such salary and expenses." 

Therefore the council has no right to say "that no further appropriations 
would be made for the expenses of the board of health for a period of one or 
two years." The duty to appropriate for these expenses.is mandatory and cannot be 
ignored or avoided. Council is bound to follow the provisions of the statute and 
can be compelled to do so by mandamus. 

648. 

Yours truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

COMPENSATION OF MEMBERS OF STATE DENTAL BOARD-PER 
DIEM-"DAYS EMPLOYED" AND DAYS "ACTUALLY EMPLOYED" 
OF SAME MEANING. 

Section 1235 General Code, providing that members of the board of health 
shall receive five dollars for each day employed in the discharge of their official 
duties and Section 1317 Genereal Code, providing that members of the state dental 
board shall receive ten dollars for each day actually employed, in the discharge of 
their official duties, have the same meaning and members of neither board can re
ceive compensation for days upon which actual official duties of the board are not 
performed. 

CoLUMBUS, Oaro, September 28, 1912. 

HoN. E. F. McCAMPBELL, Secretary of the State Board of Health, Columbus, Ohio. 
DEAR SIR :-Under date of September 17, 1912, you inquire of this department 

as follows: 

"I note by the newspapers that you have recently rendered a 
decision to the state dental board relative to the per diem of members of 
that board. 
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"I shall be glad if you will inform me how this opinion affects the 
per diem of members of the ;tate board of health." 
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The compensation of the members of the state board of health is fixed by 
Section 1235, General Code, which provides : 

"Each member of the state board of health shall receive five dollars 
for each day employed in the discharge of his official duties, and his 
necessary traveling and other expenses while engaged in the business of 
the board. The president of the board shall certify the amount of com
pensation and expenses due each member, and on presentation of a cer
tificate therefor the auditor of state shall draw his warrant on the treas
urer of state for the amount certified." 

The opinion to which you refer was given to Hon. E. M. Fullington, auditor 
of state. In that opinion, a copy of which is herewith enclosed, the provisions of 
Section 1317, General Code, were construed. Said section reads: 

"Each member of the state dental board shall receive te1~ dollars for 
each day actually employed in the discharge of his official duties, and 
his necessary expenses incurred. The secretary shall receive an annual 
salary to be fixed by the board, and his necessary expense incurred in 
the discharge of his official duties. The compensation and expenses of 
the secretary and members and the expense of the board, shall be paid 
from moneys received under this chapter, upon the approval of the 
president and secretary." 

The only difference in these statutes in fixing the time for which the per 
diem is to be paid, is that Section 1317, General Code, uses an additional word to-wit, 
"actually" before the word "employed." 

Section 1235, General Code, provides that each member of the state board of 
health shall receive five dollars "for each day employed in the discharge of his 
official duties," and Section 1317, General Code, provides that each member of 
the state dental board shall receive ten dollars "for each day actually employed 
in the discharge of his official duties." 

These provisions are to all intents and purposes the same. The use of the 
word "actually" does not change the meaning. 

I am therefore of the opinion that the rule as to ascertaining the days for 
which the per diem is to be paid to a member of the state board of health is the 
same as that applied in the case of the per diem of the members of the state 
dental board, as set forth in the opinion referred to. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 
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661. 

INITIATIVE AND REFERENDUM-ORDINANCE RAISING FUNDS FOR 
COMPLIANCE WITH ORDER OF STATE BOARD OF HEALTH NOT 
SUSPENDED. 

Since, under 1259 General Code, it is made mandatory upon council to take 
the necessary steps to carry out the orders of the state board of health for municipal 
improvements under 1249-1261 General Code, an ordinance under said Section 1259 
General Code, providing for the raising of funds to comply with the order is not to 
be deemed the exercise of a power and not within the provisi01~ of the Initiative 
and Referendum Act, and such ordinance is, therefore, 1wt required to lay over 
sixty days. 

CoLUMBUS, OHIO, October 7, 1912. 

HoN. E. F. McCAMPBELL, Secretary, State Board of Health, Columbus, Ohio. 
DEAR SIR :-Under date of July 23rd you requested to be informed whether 

the act providing for the initiative and referendum, Section 4227-1-4227-6, General 
Code, affect the power or authority of a municipal council to raise funds for im
mediate use in compliance with an order of the state board of health for municipal 
improvements given under authority of Section 1249-1261 inclusive General Code. 

Section 4227-2 General Code provides: 

"Any ordinance * * * of a municipal corporation, * * * involving the 
expenditure of money or exercising any other power delegated to such 
municipal corporation by the General Assembly, shall be submitted to the 
qualified electors for their approval or rejection in the manner· herein 
provided * * *." 

The second paragraph of said section provides that: 

"No resolution, ordinance or measure of any municipal corporation 
* * * involving the expenditure of money * * * shall become effective in 
less than sixty days after its passage." 

Sections 1249-1261 inclusive, of the General Code, to which you refer in 
your inquiry are found under the chapter dealing with state board of health and 
in reference to public water supplies. 

Section 1249 General Code provides that whenever the council or board of 
health of a municipality, commissioners of a county, or trustees of a township set 
forth in writing that a city, village, corporation or person is discharging sewage 
into a stream, water course, lake or pond and is thereby creating a public nuisance 
detrimental to health or comfort, or is polluting the course of any public water 
supply said board of health shall inquire into and investigate the conditions com
plained of. 

Section 1250 General Code provides that if such state board of health finds 
the SOJ.lrce of public water supply contaminated or rendered impure and detrimental 
to health or comfort it shall give notice of its findings and an opportunity to be 
heard. 

Section 1251 General Code provides that after such hearing if the board 
determines that improvements or change~ are necessary it shall report its findings to 
the governor and attorney general, and upon their approval notify the city, village, 
corporation or person to install works satisfactory to the board for pumping or 
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disposing of such sewage, or to change or enlarge existing works in a manner 
satisfactory to the board. 

Section 1252 General Code provides that whenever the board of health or health 
officer of a municipality or ten per cent. of the electors thereof file a complaint with 
the board setting forth that it is believed that the public water supply is impure and 
dangerous to health, the state board of health shall inquire into and investigate. 

Section 1253 General Code provides that if the state board finds the public 
water supply impure and dangerous it shall cause notice to be· served and an 
opportunity to be heard. 

Section 1254 General Code provides that after such hearing if the state board 
determines that improvements or changes are necessary it shall report its finding 
to the governor and attorney general and upon their approval the board shall serve 
notice to change the source of supply or install and place in operation water puri
fication plant satisfactory to the board. 

Section 1255 General Code authorizes the state board of health to issue an 
order in reference to any water or sewage purification works and secure an 
effluent as pure as might be reasonably expected from such plant and satisfactory 
to the board. 

Section "1256 General Code provides that upon failure so to do the state 
board of health shall notify the governor and attorney general and upon their ap
proval may order a competent person to be appointed and salary paid. 

Section 1257 General Code provides for an appeal from the state board of 
health in any of the above cases to referee engineers. 

Section 1258 General Code provides as to the power of such referees. 
Section 1259 General Code provides as follows: 

"Each municipal council, department or officer having jurisdiction to 
provide for the raising of revenues by tax levies, sale of bonds, or otherwise, 
shall take all steps necessary to secure the funds for any such purpose or 
purposes. vVhen so secured, or the hon<ls thereof have been authorized 
by the proper municipal authority, such funds shall be considered as in 
the treasury and appropriated for such particular purpose or purposes, 
and shall not be used for any other purpose. The bonds authorized to be 
issued for such purposes shall not exceed five per cent. of the total value 
of all property in any city or village, as listed and assessed for taxation, 
and may be in addition to the total bonded indebtedness otherwise per
mitted by law. The question of the issuance of such bonds shall not 
be required to be submitted to a vote." 

It will be seen by what has been foregoing set forth in reference to Sections 
1249-1261 General Code inclusive that it is a; positive duty, set forth in Section 1259, 
that a municipal council take all steps necessary to secure funds for the purposes 
set forth in the next preceding sections, and that if bonds are necessary to be 
issued they are not required to be submitted to a vote. In other words, it appears 
to be the intent of the legislature that it shall be a positive dut} upon a municipal 
council to pass the ordinances necessary to carry out the orders of the state board of 
health, and that such council shall have no discretion in the matter. \Vhile the 
provisions of Section 4227-2 General Code which includes any ordinance involving 
the expenditure of money would seem, since under an ordinance passed in pur
suance of Section 1259 General Code the funds raised by such ordinances are self 
appropriating, to embrace the ordinances passed under the provisions of Section 
1259, yet I do not believe that it was the intention of the legislature to so include 
such ordinances. Raising the funds under Section 1259 General Code is not a 
power delegated to the municipal corporation, but a positive duty enjoi~d upon 
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it. Section 4227-2 General Code provides that any ordinance involving the expendi
ture of money, or exercising any other power delegated to such municipal cor
poration shall be subject to referendum. It seems to me that the words "involving 
the expenditures of money" must refer to such ordinances involving the expenditure 
of money as are passed in pursuance of some power delegated to a municipal cor
poration. In this case as before stated I believe that an ordinance passed in pur
suance of the order of the state board of health to raise funds to comply with 
such order is a duty devolving upon council and not a power delegated in the 
sense that it may or may not be used at the discretion of council. It being, there
fore, a positive duty upon council and Section 1259 General Code providing further 
that bonds issued under said section shall not be submitted to a vote, I am of the 
opinion that such ordinances are not within the purview of Section 4227-2 General 
Code. 

736. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

OFFICES INCOMPATIBLE-SANITARY ENGINEER FOR CITY AND 
MEMBERS STATE BOARD OF HEALTH. 

In accordance with the general rule of law that an officer may not act in a 
quasi-judicial capacity in a matter in which he is interested, since a member of the 
state board of health is obliged to approve plans made for a sanitary system of a 
city, such member should not serve as member of such board and at the same time 
be employed by a city i1t the preparation of such plans. 

CoLUMBUS, Omo, December 3, 1912. 

HoN. JoHN W. HrLL, Member State Board of Health, Cincinnati, Ohio. 
DEAR SIR :-I beg to acknowledge receipt of your communication of October 

31st in which you state that you have been asked to act professionally in a sanitary 
matter by a certain city in this state, where it is thought that your professional 
experience as a sanitary engineer is desirable, and in which you request my opinion 
upon the following question: 

"Could I perform such service while acting as a member of the 
state board of health, provided that when the plans which I am asked to 
prepare are submitted to the board, I withdraw from the board and 
decline to vote in the matter, or would it be necessary in a case of this 
kind to resign from the board before such a commission could be ac
cepted?" 

In reply I desire to say that Section 1240 General Code provides that: 

"No city, village, public institution, corporation or person shall pro
vide or install for public use, a water supply or sewerage system, or 
purification works for a water supply or sewerage, of a municipal corpor
ation or public institution; or make a change in the water supply, water 
works intake, water purification works of a municipal corporation or 

.Public institution, until the plans therefore have bee11 submitted to and 
approved by the state board of health." 

T~e power vested in the state board of health, by virtue. of the above quoted 
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section of the general code, under the well established rules of law, being a power, 
the exercise of which is committed to the judgment or discretion of your board, 
is in the nature of a judicial,power and is styled sometimes a "judicial power'' 
and sometimes a "quasi-judicial power." Under Section 1235 of the General Code 
you, and each inember of the state board of health are entitled to receive the 
sum of five dollars for each day you are employed in the discharge of official 
duties and necessary traveling expenses while engaged in the business of the 
board, therefore, it is my legal opinion that the board and its members hold posi
tions of trust and confidence toward the state to such an extent that no member of 
said board should be interested directly or indirectly in any contract, the subject 
matter of which relates to the rights of the public in having that trust and con
fidence exercised without any suspicion upon his or the board's discharge of said 
duty, no matter how faithfully and conscientiously it may be done. 

It is a rule of common law that judicial and discretionary officers are disqual
ified to act in any matter in which they are personally interested, and under a well 
established line of decisions in this country, and an exception to the general rule 
is made to the effect that, 

"Where a judicial officer has not so direct an interest in the 
cause or matter as that the result must necessarily affect him or his 
personal or pecuniary loss or gain, or where his personal or pecuniary 
interest is minute, and he has so exclusive jurisdiction of the cause or 
matter by constitution or by statute as that his refusal to act will prevent 
any proceeding in it, then he may act so far as there may not be a failure 
of remedy or as it is sometimes expressed a failure of justice." 

Your acting in the capacity as member of the state board of health in a matter 
as important as the approving, in conjunction with the other members of the board, 
plans and specifications or any of the things enumerated in the statute above quoted, 
where you had prepared such plans, or acting as engineer for the said municipality, 
would be acting, in my judgment, in a matter wherein you had an interest. Not 
that I doubt but what you would exercise honesty and ability in so preparing any 
plans, etc., or representing such municipality as its engineer, but for the reason, as 
above stated, that the board should be free from any influence to such an extent 
that no cast of suspicion should rest upon it or any member thereof in the dis
charge of the major duty to the public. 

I am, therefore, of the opinion that if you desire to accept employment such 
as you have described in your letter, and under the circumstances, it is far better 
for you to resign from the board before accepting the same and thereby keep 
yourself, and the board of which you are a member, free from any suspicion. 

,.._/ 

27-A. 0. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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746. 

BUILDING CODE-POWER OF STATE BOARD OF HEALTH AND 
PROPER MUNICIPAL AUTHORITIES TO PERMIT SUBSTITUTIONS 
OF DEVICES, FIXTURES AND CONSTRUCTIONS. 

Under Section 21600-277 General Code, the board of health, in conjunction 
with the state and proper municipal authorities referred to, may permit the substi
tution, for a device, fixture or construction specified in part four of the Ohio state 
building code, of some other device, fixture or construction when in their discre
tion, they are satisfied that the latter will answer to all intents and purposes those 
devices, fixtures and constructions specified in the statute. 

The material, substance, manner of use, connectio1~ and general adaptability of 
the device, fixture or construction to be substituted must be taken into consideration. 

State Board of Health, Columbus, Ohio. 

GENTLEMEN :-I beg to acknowledge receipt of your letter of recent date, in 
which you state : 

"The state board of health desires to know, 
."1. To what extent, if any, the board has authority to allow the 

substitution, for a device, fixture or construction, specified' in part four 
of the Ohio state building code, being Sections 12600-137 to 12600-238, 
of some other device, fixture or construction, that test or experience has 
shown to be equal in efficiency to that specified. 

2. How limited or how broad are the powers of the board in the 
definition of what is comprised in the words 'device,' 'fixture' and 'con
struction?' " 

In reply to your first inquiry I desire to say that Section 12600-277 provides: 

"* * * Where the use of another fixture, device or construction is 
desired, at variance with what is described in this statute, plans, spec
ifications and details shall be furnished to the proper state and municipal 
authorities mentioned in Section 1, for examination and approval, and 
if required, actual tests shall be made, to the complete satisfaction of said 
state and municipal authorities that the fixture, device or construction 
proposed answers, to all intents and purposes, the fixture, device or con
struction, hereafter described in this statute, instead of actual tests 
satisfactory evidence of such tests may be presented for approval with 
full particulars of the results and containing the names of witnesses 
of said tests." 

It is a rule of construction, well known to the law, that a statute must be 
construed with reference to the whole system of which it forms a part. It was 
evidently the intent of the legislature, in enacting the section above quoted, to 
vest a discretionary power in the officers designated in Section 1 of the build~ 
code, whose duty it is to enforce the provision of part four of said code, name!~ 
the state board of health inspector or commissioner, or health departments of 
municipalities having building or health departments, when acting in conjunction, 
to approve some proposed· device, fixture or construction, which they ·may find 
answers to aU intents and purposes the fixture, device or construction, specified 
in said building code, under said part four. In my opinion, said Section12600-277 
is directory as to the powers of said officers, heretofore enumerated, as to the ap-
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proval of the proposed substitution therein specified. The statute in itself vests 
a certain power or jurisdiction in the state board of health and the municipal 
officer to approve and grant the right to the use of some other device, fixture or 
construction, found by them to answer, to all intent and purposes, the fixture, de
vice or construction specified in said code. 

There can be no doubt as to the right of the legislature to vest said public officers 
or boards with such power, and the only remaining problem in your first question is as 
to what extent, if any, the board can go in exercising said power. As the act 
makes the power discretionary, it is my opinion that so long as the respective 
officers acting in conjunction upon any proposed substitution, are satisfied that the 
same will answer, to all intents and purposes, for those devices, fixtures and con
structions specified in the statute, they may grant the permission to substitute. 

I am further of the opinion that the power of said board and municipal officer, 
specified in Section 1, to allow a substitute, extends not only to the kind or class of fix
ture, device or construction, but to the substance constituting the same or the method 
in which it is placed. In other words, the power extends to the allowance of a sub
stitute for any of the enumerated devices, fixtures or constructions, as to material 
and workmanship. 

As to your second question, namely: 

"How limited or how broad are the powers of the board in the 
definition of that is comprised in the words device, fixture and con
struction?" 

I desire to say as to the first, namely: the device, that it would mean not 
only the manner in which it is devised or formed by design, but the substance 
of which the same was manufactured or constructed; as to the second, namely: 
fixture, the power would extend to the designation of the kind of fixture that 
should he substituted in the place of that specified in the statute, not only as to the 
material but as to the method of its being attached or made a permanent ap
pendage to the whole system of plumbing which is to be used; and as to the third, 
to-wit: construction, it is my opinion that the meaning to be given it is the manner 
of putting together the parts of the sanitary plumbing system to be installed, as 
provided in said code, so as to give to the whole its peculiar form. 

In conclusion, it is my opinion that the powers of the board, when acting in 
conjunction with the municipal authorities specified in said Section 1 of said build
ing code, are broad iq their nature and must be given that liberal construction 
which will give the greatest effect possible to the code in general as a whole. 
But at the same time, the power should not be exercised, even with the discretion 
vested by said statute, unless said substitution meets, as to all intents and purposes, 
the fixture, device or construction specified in the code, and particularly that part 
hereinbefore specified, namely: part four, relating to the construction, installation 
and inspection of plumbing and drainage. 

Very truly yours, 
TiliiOTHY s. HOGAN, 

Attorney General. 
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763. 

STATE BOARD OF HEALTH MAY NOT AUTHORIZE MEI\1BER TO GO 
ABROAD TO INVESTIGATE METHODS OF SEWERAGE DISPOSAL. 

Inasmuch as the statutes do not so authorize, the state board of health is not 
empowered to authorize one of its members to go abroad and inquire into the 
latest methods of sewerage a11d waste disposal for the purpose of obtaining in
formation that would be of value to the board in directing the cities of the state in 
installing and operating sewerage disposal plants. 

CoLUMBUS, OHIO, December 4, 1912. 

HoNORABLE JoHN. W. HILL, Member, State Board of Health, First National Bank 
Building, Cincinnati, Ohio. 
DEAR SIR :-From the tenor of your letter of October 12, 1912, requesting my 

opinion upon the legality of a certain· course of procedure under consideration by 
the state board of health, it is rather difficult to determine whether that communi
cation is to be regarded as an official request from the board, or simply an in
vitation for an expression of my views as an ex-officio member of that body. 

As my conclusion in either event would be the same, I shall simply answer 
the question as asked, and leave it to you to set me right if I am mistaken in 
addressing this reply to you personally. 

The specific question is : 

"Has the state board of health the legal power to authorize one of 
its members having the necessary sanitary engineering experi~nce to fit him 
for such an investigation, to go abroad and inquire into the latest methods 
of sewerage and waste disposal; the purpose of such foreign trip and 
investigation being to obtain information that would be ·of value to the 
board in directing the cities of the state in installing and operating sewer
age disposal plants?" 

You also explain, and I mention this because it tends to strengthen the argu
ments in favor of my answer to your inquiry, that it was in the course of a dis
cussion of the very serious problem of sewerage purification from one of the 
cities of the state, that the question suggested itself. 

The question, to my mind, is more one of fact than of law. More one of 
logic and common sense than of statutory interpretation. I would therefore pass 
over the discussion of what the powers of an appointive board are in general, and 
treat specifically of the state board under consideration; how appointed, its powers, 
duties, compensation, and its relations to the subordinate boards of health. 

Section 1232, General Code, provides : · 

"There shall be a state board of health, consisting of eight members, 
seven of whom shall be appointed by the governor. Each year, the 
governor, with the advice and consent of the senate, shall appoint a 
member of the board, who shall serve for a term of seven years from 
the thirteenth day of December. The attorney general shall be ex-officio 
a member of the board." 

From this section it is apparent that no qualifications as to experience in sanitary 
engineering, medical science, or other kindred subjects are required of the member. 
It is to be presumed as a matter of common sense that the governor in his ap-
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pointment, would make a selection of members familiar to a certain extent with the 
laws of sanitation, but there is nothing in the statute itself which would prohibit 
the appointment of laymen absolutely ignorant of all such matters. 

Therefore, insofar as the right to designate a particular member of this 
board to make an expert investigation along any particular line, there would be no 
more justification for the selection of a member who happened to be an engineering 
expert or a medical authority, any more than there would be for the selection 
of any business man who happened to be, perchance, a member of the board. 

In other words, the fact that a member of the board happens to be an 
engineering expert or medical authority cannot be considered as affecting the power 
of the board to authorize one of its members to make a foreign trip for the purpose 
of gathering information for the board. 

Coming now to Section 1237, General Code, the general powers and duties of 
the board are thus defined : 

"The state board of health shall have supervision of all matters 
relating to the preservation of the life and health of the people and 
have supreme authority in matters of quarantine, which it may declare 
and enforce, when none exists, and modify, relax or abolish, when it has 
been established. It may make special or standing orders or regula
tions for preventing the spread of contagious or infectious diseases, for 
governing the receipt and conveyance of remains of deceased persons, 
and for such other sanitary matters as it deems best to control by a 
general rule. It may make and enforce orders in local matters when 
emergency exists, or when the local board of health has neglected or 
refused to act with sufficient promptness or efficiency, or when such 
board has not been established as provided by law. In such cases the 
necessary expense incurred shall be paid by the city, village or township 
for which the services are rendered." 

In the course of this section it will be seen that the board is given super
vision, which pre-supposes an underlying or subordinate authority, it is given power 
to declare and enforce, etc., quarantine where llolle exists. It may make special 
orders for such sanitary matters as are best controlled by a general rule and, 
(this is to be especially noted) it may make and enforce orders in local matters 
when emergency exists, or when the local board fails to act or has not been 
created. 

The purpose of the investigation proposed to be conducted by the member 
sent abroad by the state board of health, is to determine upon a method of 
sewerage disposal which may be enforced in the various cities of this state. 

The original idea of the necessity of such an investigation arose from the 
predicament of one certain city of this state. Section 1237 in its last sentence 
specially prescribes that where an emergency arises, or where a local board has refused 
to act, or where no local board is in existence, and in consequence the state board 
is compelled to act, "the necessary expense incurred shall be paid by the city, 
village, or township for which the services are rendered." 

If, in the special case which was the reason for this question, the local board 
has refused or neglected to act, thereby necessitating the interference of the state 
board, the local organization and not the state should be compelled to bear the 
expense. 

If various cities throughout the state are confronted with problems of sewerage 
disposal, these problems should, in the first instance, be worked out by the local 
authorities, and in fact must of necessity be so worked out, because it is self-evi
dent that no one and uniform plan of sewerage disposal could be applied to all 
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the municipalities throughout the state, the question of sewerage disposal being 
primarily one in which municipalities alone are interested, it would be unfair to 
place the burden of taxation for the hiring of an expert or the payment of one, 
upon the entire state. 

Coming now to the question of compensation, Section 1235 provides: 

"Each member of the state board of health shall receive five dollars 
for each day employed in the discharge of his official duties, and his 
necessary traveling and other expenses while engaged in the business 
of the board. The president of the board shall certify the amount 
of compensation and expenses due each member, and on presentation of 
of a certificate therefor the auditor of state shall draw his warrant on 
the treasurer of state for the amount certified." 

How then could the remuneration of the expert engineer in the case you 
suggest, be fixed? Certainly not by independent contract, because the board has no 
power to make such contract. 

"Boards of health, being as a rule, administrative bodies, without 
corporate capacity and without taxing powers, it follows that they can
not take measures for the promotion of the public health which involve 
the acquisition of valuable property, the letting of large contracts, or the 
incurring of heavy expenses, unless the power to do so is clearly con
ferred by law. 21 Cyc. 388, and cases· cited." 

Certainly not at the rate fixed by law for the members of the board, because 
the services he would be performing would not be performed as a member of the 
board, or as the statute words it, "official duties." 

Answering your question therefore specifically, I would say that the state 
board of health has no more authority to hire one of its members as an expert 
because of his technical knowledge, than it would have to hire an expert who did 
not happen to be a member of the state board of health, and that the hiring of such 
an expert could be done only by virtue of statutory authority and that such 
authority does not exist. 

Very truly yours, 
TnroTHY S. HoGAN, 

Attorney General. 
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(State Board of Library Commissioners) 
480. 

TRAVELING EXPENSE5-LIBRARY ORGA::\'IZER NOT ALLOWED FOR 
TRIP OUT OF STATE. 

The library organi::er is not legally entitled to traveling expenses for a trip 
made out of the state. 

CoLUMBUS, OHIO, June 25, 1912. 

HoN. J. H. NEWMAN. Secretary Board of Library Commissioners, Columbus, Ohio. 
DEAR SIR :-Under date of June 13, you wrote this office as follows: 

"The board of library commissioners most respectfully request 
your opinion on the regularity of the expense account of Miss Mary E. 
Downey of the organizing department of the Ohio state library for the 
month of January, where she charges for a trip to and from Chicago also 
for hotel while in Chicago. The trip was made without direction of the 
board and the board is desirous, in a friendly way, of ascertaining as to 
whether that portion of the bill, referred to above for the month of 
January, is regular." 

It is well settled that traveling expenses cannot be made chargeable to the 
state unless they are incurred in the performance of a duty legally enjoined or 
authorized and their payment able to be provided for by a duly authorized warrant 
upon the state treasury. 

Section 794, General Code, is the only relevant statute. This section is as 
follows: 

"The state board of library comtmsswners may appoint a library 
organizer, who shall have office room in or near the state library. The 
library organizer shall keep informed of the condition, scope and methods 
of the various public libraries of the state, visit them, as occasion may 
require, furnish advice and information when requested as provided in 
the preceding section, and, as far as practicable, assist in promoting 
and establishing new public libraries. At the close of each fiscal year 
he shall make a report to the board of the general conditions in the 
state relative to public libraries." 

The extent of the duties enjoined by this statute is restricted to the visiting 
of libraries withi11 this state only and I am unable to discern any provision 
whatever therein contained which could be construed to either require or permit 
the organizer to leave the state upon any official business whatever. 

I am, therefore, of the opinion that the visit to Chicago and return was 
unauthorized and that the expense of the trip may not be made a legal charge 
against the state. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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(State Medical Board) 
206. 

OSTEOPATHIC EXAMINATIONS-RECIPROCITY P R 0 VIS I 0 N S
POWERS OF OSTEOPATHIC COMMITTEE, MEDICAL BOARD AND 
LEGISLATURE-"l\IAY" MEANING "SHALL." 

If Sectio1' 1292 providing that ltpon recommendations of the osteopathic com
mittee, the state medical board "ma.y" issue certain certificates without examination, 
is to be construed as giving the committee and board power to exercise an uncon
trolled discretion with respect to persons to whom it shall issue certificates, said 
statute would confer upon these officials a legislative or judicial power and would 
therefore, be 1mconstitutional. The word "may" therefore must be construed "shall." 

Inasmuch as the statutes have failed to pro·vide for reciprocity with other states 
in regard to osteopathic examinations, while they do so provide with respect to 
medical and other examinations, the intent to omit such provisions must be pre
sumed and furthermore it is thereby established that the action of installing such 
a policy is a prerogative of the legislature. 

A set of resolutions by the osteopathic committee providing for the reciprocity 
policy in this connection, is void. 

CoLUMBUS, OHIO, March 15, 1912. 

DR. GEORGE H. MATSON, Secretary State Medical Board, Columbus, Ohio. 
DJ;;AR SIR :-Some time ago you submitted to this department the following 

question: 

"Section 1282 of the General Code of Ohio makes certain provisions 
for the registration of osteopaths who have practiced in another state for 
five years. Quoting from this section 'the state medical board may 
issue a certificate without examination, etc.' 

"Acting under the provision of this section, the osteopathic examin
ing committee of the state medical board submitting the following resolu
tion which was, on January 5, 1909, adopted by the board: 

"'The osteopathic committee believe it would be justified in recom
mending for reciprocity those possessing the following qualifications: 

"'1. Those who have been in the practice not less than five years, 
are of good moral character and had on April21, 1912, the qualifications that 
would have entitled them to certificates, had they been engaged in the 
practice of osteopathy in Ohio at that time. 

"'2. Those who have been in the practice not less than five years, 
are of good character, have graduated since April 21, 1902, possess the 
preliminary qualifications required by law and present a certificate to 
practice osteopathy, granted by a state which maintains qualifications equiv
alent to. those required by Ohio and which grants equal rights to osteo
paths of Ohio.' 

"It will be seen that the osteopathic committee of the Ohio board are 
in accord with the conditions by which certificates may be granted to 
those who have practiced in another state for five years, and it will also 
be seen that these conditions were based upon the requirements exacted 
by the law as amended April 21, 1902, and which provides that <!11 those 
who were not practicing in Ohio at that time must appear before the 
medical board for examination. 
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"In an application filed with the board which may be related as 
follows certain questions arise: 

"::-.Ir. A. graduated in osteopathy in 1905 and has practiced in ~ew 
Jersey since graduation, or for a period of six years. The Xew Jersey 
law does not provide for the registration of osteopaths and so the ap
plicant has been practicing in that state without having been certified 
by the state. 

"The applicant holds a certificate authorizing him to practice in Kew 
York state which was granted to him upon the basis of registration 
by diploma, or without examination, in 1907 (five years after the Ohio 
law requiring examinations was passed). 

"The medical board in refusing certification to this applicant did 
so for the following reasons : 

"First, because applicant did not present credentials from a state 
maintaining requirements equal to those of Ohio, and because the state 
was not able to accord equal privileges to those who might wish to 
change their location from Ohio to such state. 

"Secondly, because the applicant has not met the requirements 
exacted by the Ohio board during the time he practiced in the state from 
which he comes, in that, he has not presented himself to a state board 
for examination, as the Ohio applicants are required to do." 

Section 1292 of the General Code provides: 

"Upon recommendation of the osteopathic committee and the pay
ment by the applicant of a fee of fifty dollars, the state medical board 
may issue a certificate without examination to a graduate of a reputable 
school of osteopathy, who is of good moral character, and has been 
engaged in the practice of osteopathy in any other state for at least 
five years." 

841 

First: You inquire whether the granting of certificates under the provisions 
of Section 1292 supra, is discretionary. 

Said section provides that the state medical board may issue a certificate 
without examination to a graduate of a reputable school of osteopathy if such ap
plicant is of good moral character and has been engaged in the practice of os
teopathy in any other state for at least five years. It is a well understood rule 
of statutory construction that the word "may" is often to be contrued "shall." 
This is particularly the case where the statutory clothes public officers with power 
to do an act which concerns the public interest and the rights of third persons. 
(Sutherland on Stat. Con. 1st Ed., sec. 462.) 

Such is the statute under consideration now. To give the word "may" its 
exact meaning would be to say that the medical board may exercise uncontrolled 
discretion with respect to persons otherwise qualified to whom it shall issue certifi
cates. So construed the statute would be clearly unconstitutional as a delegation of 
legislative power or judicial power. The legislature in prescribing the functions of 
executive and administrative officers must lay down a rule of action for their 
guidance. The constitutional requirements are satisfied if the rule is very broadly 
stated but it must be laid down nevertheless. This statute must be construed so 
as to render it constitutional. That being the case it should be paraphrased as 
follows: 

"Graduates of reputable schools of osteopathy who are of good 
moral character and have been engaged in the practice of osteopathy in 
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any other state for at least five years shall, upon recommendation of the 
executive committee, based upon its determination of these facts, be 
granted a certificate to practice osteopathy by the state medical board." 

That is to say, the legislature has either meant that which I have defined or it 
has attempted to delegate the Jaw-making power to the osteopathic committee or to 
the medical board. Such a delegation would render the section unconstitutional. 

It is my opinion that the function of determining whether an individual is a 
graduate of a reputable school of osteopathy and is of good moral character is 
vested in the osteopathic committee, so that the state medical board has nothing 
to do except to act upon the recommendation of that committee. The osteopathic 
committee is limited in its discretion to the determination of these two facts, and 
in their determination it must act reasonably and not capriciously or arbitrarily. Any 
determination or rule of the committee not germane to the ascertainment of these 
two facts and based upon distinctions not found in the law, will be regarded as 
arbitrary or capricious within the meaning of this principle and set aside by a 
reviewing court. 

All these conclusions are rendered plainer by consideration of the fact that 
statutes in parimateria with Secti<?n 1292 General Code, viz.; Sections 1282 and 
1287 thereof, which apply to the issuance of certificates to practice medicine by the 
state medical board specifically provide for reciprocity-i.e., the issuance of certificates 
to otherwise qualified practitioners of states whose requirements are equal to those 
of Ohio, and the refusal thereof without examination to practitioners of -such 
states which do not have requirements equal to these of the state of Ohio-as a 
legislative policy. That is to say it is recognized in these sections that the adoption 
of the rule of reciprocity is a matter for the legislature-a legislative power. This 
leads to two observations : 

First, under the rule of statutory construction, known as that of enumeration 
and exclusion the provision for reciprocity as to medical certificates is strong 
evidence that failure to specifically provide therefor as to osteopathic certificates 
indicates that the legislature did not intend that that policy should prevail in the 
field of osteopathy. 

Secondly, the fact that the legislature has itself provided for reciprocity, shows 
that such provision is a matter of legislation, and that the power to make it -is a 
legislative power which cannot be exercised by or even delegated to an executive 
board or tribunal. 

I am, therefore, of the opinion that the resolution of the osteopathic committee, 
under date of January 5, 1909, is wholly void. 

The second question submitted by you need not, therefore be answered. 
Yours very truly, 

TIMOTHY S. HoGAN, 

Attorney General. 
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243. 

ANAESTHETIC-DENTISTS :VIAY NOT AD::-.IINISTER OUTSIDE OF THE 
PRACTICE OF DE~TISTRY 

Regularly qualified dentists are authorized to administer anaesthetics in tlte 
exclusive practice of deutistry, but it is not lawful for them to administer anaes
thetics in surgical operations not incident to the practice of dentistry. 

CoLUMBUS, OHIO, April 4, 1912. 

DR. GEORGE H. MATSON, Secretary State Medical Board, Columbus, Ohio. 

DEAR Sm :-Under date of February 26th you submit for my opinion the 
question of whether or not regularly qualified dentists are permitted under the laws 
of this state to administer anaesthetics under the direction of a registered surgeon, 
or for surgeons at surgical operations. 

I assume from the above question that you mean operations other. than are 
incident to the practice of dentistry. 

Under date' of April 14, 1911, I have given it as my opinion that administering 
of anaesthetics unquestionably constitutes the practice of medicine and surgery, and 
that, therefore, it is not lawful in this state for a person who is not a registered 
physician to administer anaesthetics even under the supervision of a registered 
physician. 

While it is true that under the law relating to examination for registered 
dentists it is necessary that such applicants for license to practice dentistry shall 
pass a satisfactory examination, among other subjects, on the subject of anaes
thetics, yet as I view the provisions of said section it relates solely to an exam
ination for the administering of anaesthetics in purely dental cases. 

Section 1287 General Code provides : 

"This chapter (to-wit : the chapter relating to the practice of medi
cine and surgery or midwifery) shall not apply to * * * regularly qual
ified dentist when engaged exclusively in the practice of dentistry. * * *" 

As I am clearly of the opinion that the requirement that an applicant for 
license to practice dentistry in this state shall be examined in the subject of anaes
thetics applies solely to the administering of anaesthetics exclusively in the practice 
of dentistry, and as I am of the opinion that the administering of anaesthetics in 
surgical operations is a practice of medicine and surgery, and as Section 1287 
General Code specifically exempts regularly qualified dentists when engaged ex
clusively in the practice of dentistry, I am of the opinion that it is not lawful for 
regularly qualified dentists to administer anaesthetics under the direction of a 
registered surgeon or for surgeons at surgical operations not incident to the prac-
tice of dentistry. · 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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586. 

REVOCATION OF PHYSICIAN'S LICENSE FOR GROSS IMMORALITY IN 
ADVERTISING-FALSE AND EXTRAVAGANT STATEMENTS-OB
SCENE AND INDECENT DESCRIPTIONS OF DISEASES. 

The provisions of Section 1275, providing for the revocation of a physician's 
license by the state medical board on the ground of "gross immorality," may be 
resorted to when a physician has been guilty in advertising. 

1st: Of emplo:ying any statements which are false and made to deceive or de-
fraud the public. 

2nd: Of promising to cure incurable diseases, knowing them to be incurable. 
3rd: Describing obscene and indecent symptoms of diseases. 
4th: Making any statements which seek to take adva11tage of the fears and 

credulity of the public. 

CoLUMBus, Oaro, July 16, 1912. 

The Ohio State Medical Board, Columbus, Ohio. 

GENTLEMEN :-The matter of revoking the license of certain physicians indulg
ing in certain classes of advertising has been referred to this department for 
opinion. 

The substances of the causes for the revocation of said certificates is stated 
in a letter to said physicians dated February 22, 1912, and is as follows: 

"Proceedings looking toward the revocation of your certificates will 
be taken should you continue after this date to use extravagantly worded 
or untruthful advertisements, promising to cure incurable diseases, to re
store lost manhood or suppressed menstruation, or otherwise take ad
vantage of the fears or credulity of the public." 

Counsel for respondents in his brief subdivides these grounds into the follow-
ing classes : 

(a) Extravagantly worded advertisements. 
(b) Untruthful advertisements. 
(c) Those promising to cure incurable diseases. 
(d) To restore lost manhood. 
(e) To restore suppressed menstruation. 
(f) To take advantage of the fears or credulity of the public. 
Tlfe autho.rity of your board to revoke the certificate of a physician is found 

in Section 1275, General Code, which provides : 

"The state medical board may refuse to grant a certificate to a 
person guilty of fraud in passing the examination, or at any time guilty 
of felony or gross immorality, or addicted to the liquor or drug habit 
to such a degree as to render him unfit to practice medicine or surgery. 
Upon notice and hearing the board, by a vote of not less than five 
members may revoke a certificate for like cause or causes." 

The legislature uses the term "guilty of felony or gross immorality." It is 
apparent, by the use of the alternative "or" that "gros.s immorality'' is something 
different than is involved in the commission of a felony. It must of necessity mean 
a moral short coming of less degree than that of a felony. 

The term "gross immorality" as used in the above section was defined and 
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applied in the case of Rose vs. Baxter, 18 Ohio Dec. 658 (7 Misi Prius N. S. 132), 
the third and fourth syllabi of which case reads: 

"The term 'gross immorality' for which under Rev. Stat. 4403-c 
the state board of medical registration may revoke a certificate to prac
tice medicine, represents in law as adjudicated by the courts such a 
wilful, flagrant and shameful quality with respect to the office involved 
as renders the officer unfit to hold his license and authority to act, 
and is akin to that of 'moral turpitude;' such term, therefore, is not so 
vague or indefinite that the board cannot carry out the legislative act 
without resorting to uncertainty and caprice. 

"Charges against a physician in his quasi-public character as such 
of maintaining a physician's office under one name and another office 
under another name, intending to perpetrate a fraud upon the public, is 
sufficiently definite to revoke his certificate for gross immorality." 
On page 661, Dillon, J., says: 

"Gross immorality is a term which has been used and has received 
adjudication at the hands of a great many courts. The word 'gross' 
does not mean great, or big, or excessive, necessarily, but rather such 
a wilful, flagrant and shameful quality with respect to the office involved 
as renders the officer unfit to hold his license and authority to act." 

The foregoing case was affirmed without report in Rose vs. Baxter, 81 Ohio 
St. 522. 

The term "gross immorality" is construed as meaning the same as "moral 
turpitude" as used in the statute for the disbarment of an attorney at law. 

In the matter of Lundy, 8 Cir. Dec. 111, it is held: 

"Erasing a memorandum 'dismissed, E' by an attorney, for the 
purpose of deceiving the court and again submitting the case, is con
duct involving moral turpitude, within the meaning of the statute." 

The sixth syllabus in the matter of Bickley, 16 Ohio Dec., 569, reads: 

"A specification, which charges that an attorney who is an adminis
trator, falsely represented to creditors of the estate, that he had been 
ordered by the probate court appointing him to pay but three per cent. 
interest on a note, when in fact no such order had ever been made, as 
he well knew, is unprofessional conduct involving moral turpitude, for 
which he will be held to answer." 

These three cases apply the terms "gross immorality'' and "moral turpitude" 
to misrepresentations in professional conduct. 

One of the grounds for revoking the certificate is "untruthful advertisements." 
In 30 Cyc. at page 1556 the rule as to advertisments by a physician is stated 

as follows: 

"Mere advertising by a physician is not such unprofessional conduct 
as to warrant the revocation of his license; if, however, the advertisement 
is false and known to be false, and is a studied effort to impose upon the 
credulity of the public for gain, the law is otherwise." 

It may be conceded without quoting any further authorities that advertising 
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by a physician of his business does not constitute "gross immorality" and is not 
prohibited by the statutes of Ohio. No objection has been made to advertising. 
but the criticism is as to the manner of advertising. 

In People vs. McCoy, 125 Ill., 289, the fourth syllabus reads : 

"If the holder of a certificate to practice medicine makes statements 
and promises with reference to the treatment and cure of the sick and 
afflicted which are calculated to deceive and defraud the public, that 
will be unprofessional and dishonorable conduct." 

In State vs. Purl, 128 S. W. 196 (Mo.) it is held: 

"A dentist who by false advertisment as to the cost of a set of 
teeth, as to re-enameling teeth or making teeth without bridges or plates, 
curing pyerrhea, etc., intended to make the public believe that they would 
get something different and better than they actually received from him, 
and something different and better than they would receive from other 
dentists, and who by means thereof procured from patients various sums 
of money, was guilty of fraud, deceit, or misrepresentation in the practice 
of dentistry within Rev. St. 1899, Section 8528, as amended by acts 1905, 
page 215." 

In case of State vs. State Board of Medical Examiners, 34 Minn. 391, it is 
held: 

"For a physician to publish an advertisement containing false state
ment as to his ability to cure diseases, knowing them to be false when 
he makes them and intending thereby to impose on and deceive the 
public, is 'unprofessional and dishonorable conduct' within the meaning 
of laws 1883-c, 125 Section 9." 

This decision will apply to advertisements promising to cure incurable dis
eases. 

Diseases that are incurable are known to physicians and are discussed and 
set forth in medical works. 

In case of State Medical Board vs. McCrary, 130 S. W. 544, (Sup. Ct. of Ark.) 
it is held: 

"Acts of 1900, p. 637, authorizing the state board of medical examin
ers to revoke a license to practice medicine for publicly advertising special 
ability to treat or cure chronic and incurable diseases, is not invalid be
cause of indefiniteness, for chronic and incurable diseases are specifically 
named and discussed in medical works, and are known to physicians 
possessing a sufficient knowledge of their profession to practice medi
cine; that word 'chronic' being the antithesis of acute, and 'chronic and 
incurable disease' being generally understood to be one of long stand
ing and unyielding to treatment." 

In rendering the opinion in this case the learned judge states that chronic 
and incurable diseases are so deep rooted and so unyielding to treatment that those 
afflicted with such a disease become greatly discouraged and readily grasp at 
promise for relief. This makes an advertisement promising to cure such disease 
the more objectionable. It· shows the purpose of such promises in advertisments. 
Such promises secure patients who are very much discouraged, and who are ready 
to grasp at any straw that comes within their reach. 
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Another ground of complaint is the use of "extravagantly worded adver
tisements." 

In support of his contention as to this class of advertisements counsel cites 
the case of Hewitt vs. Board of Medical Examiners 3 L. R. A. (N. S.) 896, and 
quotes: 

"The legislature cannot delegate to a state board the power to revoke 
the licensee of a physician for making 'grossly improbable statements' 
in an advertisement without any definition of such terms." 

The court in the above case held the term "grossly improbable statements" 
as indefinite and the statute void for that reason. The court in discussing this term 
and the possibility of the advertisements says further: 

"The advertisement in connection with his medical business may 
be made in entirely good faith." 

The statute of Ohio has been held constitutional and the term "gross im
morality" has been determined to have a definite meaning. An advertisement made 
in good faith could not be "grossly immoral," as the court above holds might be 
true as to "grossly improbable statements." This case does not control "extrava
gantly worded" advertisements under our statutes. 

The use of extravagant statements in advertisements by a physician was in
volved in the case of Macomber vs. State Board of Health, 28 R. I. 3. In that case, 
however, the state medical board failed to take any evidence to show that the 
advertisement was extravagant and the court was compelled for that reason to 
dismiss the proceedings. 

The syllabus of said case reads: 

"Upon an appeal from the decision of the state board of health 
revoking the certificate of a physician upon the ground of 'gross unpro
fessional conduct' and 'conduct likely to deceive and defraud the public,' 
in the absence of testimony showing the falsity or extravagance of state
ments attributed to appellant, the court cannot take judicial notice of 
matters requiring expert medical knowledge." 

On page 4, Parkhurst, J. says: 

"A number of advertisements from Providence papers relating to 
cures or alleged cures said to have been made by the use of the 'Elec
tricure,' a device for which one David S. Frazer was agent in this state, 
are produced by the state board, upon a few of which appear the name 
of appellant as 'specialist;' or as 'physician in charge;' also certain cir
culars and advertisements purporting to explain the 'Electricure' and ex
ploiting in glowing terms its powers in the cure of numerous diseases. 
It is evidently the intention of the state board that this court shall infer, 
from the language of these various advertisements that the statements 
therein contained are untrue, that the claims made are extravagant apd 
therefore likely to 'deceive and defraud the public,' and that Dr. 
Macomber, the appellant, by allowing his name to appear upon some of 
them or by distributing some of them to his patients or to inquiring 
parties, has been guilty of conduct as above set forth. 

"Unfortunately, however, the state board has not seen fit to offer 
any testimony to show that any of the statements set forth is untrue in 
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fact, or even that it is extravagant or misleading, or tending to 'deceive' 
or 'defraud' the public." 

In Webster's International Dictionary the word 'extravagant' is tlefined: 

"Extravagant: Exceeding due bounds; wild, excessive; unre
strained." 

The purpose of using extravagant statements in advertisements is usually to 
deceive ; to hold out false promises. Extravagant statements are those beyond due 
bounds; they are excessive. 

Objection is made to advertisements for the cure of "lost manhood" and 
"suppressed menstruation." · 

Counsel cites the case of In re Washington, Queen's Bench Division, 23 On
tario Reports, 299, as authority for the publication of the symptoms of a disease. The 
symptoms published in that case was of the disease of catarrh. 

The diseases which are advertised in the present cases are diseases relating to 
the sexual organs. There is a vast difference between publishing the symptoms of 
catarrh, and the publishingt of symptoms of diseases of the sexual organs. 

Courts and attorneys are compelled to hear the harrowing details of crime, 
but this does not authorize their publication in the daily papers. 

In case of Czarra vs. Board of Medical Supervisors, 25 App. D. C. 443, it is 
held: 

"The conviction of a physician of distributing obscene and indecent 
printed matter in this district is a sufficient ground for the revocation 
of his license by the board of medical supervisors, under the authority 
granted that board by the act of congress of June 3, 1896, 29 Stat. at L. 
198, Chap. 313, regulating the practice of medicine and surgery in this 
district." 

The court holds that the term "unprofessional or dishonorable conduct" is 
void for uncertainty as used in the statute. In discussing this point the court says 
at page 453: 

"Doubtless all intelligent and fair minded persons would agree in 
the opinion of the board of medical supervisors that the act charged 
against the appellant in the case at bar amounted to conduct both unpro
fessional and dishonorable." 

The nature of the charge is set forth in the statement of the case on page 447: 

"The appellant was first brought before the board of medical super
visors in January, 1904, and his license ordered revoked upon a com
plaint made of unprofessional and dishonorable conduct in the distribu
tion of obscene literature. The obscene literature consisted of a pamphlet 
purporting to relate to the cause, prevention and cure among other 
things, of venereal and secret diseases, and of certain filthy and indecent 
habits and practices. Upon appeal to this court the order was reversed 
because of the insufficiency of the complaint. 

"On January 11, 1905, another complaint was made, against said 
Czarra, charging him with unprofessional and dishonorable conduct 
in that he 'did distribute, deposit, or place, or cause to be distributed, 
deposited or placed, in the vestibules and on the door steps of various 
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residences in the city of Washington, and in the District of Columbia, 
aforesaid, a certain circular, book or pamphlet containing certain obscene 
lewd, and lascivious words, language, statements, and matter, copy of 
which it hereto attached as part hereof, etc. The attached pamphlet 
is identical with that referred to in the former complaint." 
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The obscene literature distributed in the above case pertained to disease and 
its cure. The report does not show whether the statements were true or false. It 
is apparent that all symptoms and descriptions of disease cannot be published and 
distributed. There are many things discussed in medical books which would be 
improper and indecent for the reading of an immature youth. These discussions 
are essential for the medical student and the physician, who understand their 
purpose. 

The principles of the foregoing authorities will now be applied to the various 
objections which have been made to the advertisements. 

a. Extravagantly worded statements in advertisements by a physician which 
are untrue and false are made to deceive or to defraud the public would constitute 
gross immorality and would be cause for revoking the certificate of the physician. 

b. Untruthful and false advertisements by a physician for the purpose of 
deceiving and defrauding would constitute gross immorality and would be ground 
for revoking his certificate as physician. 

c. Promises to cure incurable diseases made by a physician in advertisements, 
knowing them to be incurable, would constitute gross immorality. There are 
different schools of medicines, and probably one school will consider a disease in
curable that another school will hold as curable. If such case exists the physician 
must be bound by the recognized doctrine of the school of which he is a member. 

d and e. A statement in an advertisement by a physician as to disease and the 
symptoms thereof which are obscene or indecent would constitute gross immorality 
and would be cause for revoking the certificate of said physician. 

f. Any advertisement by a physician which seeks to take advantage of the 
fears or the credulity of the public would constitute gross immorality and would 
constitute cause for the revocation of his certificate. 

Whether or not a particular advertisement comes within either of the above 
classes must be determined by the facts of each particular case. 

While advertising by a physician is permissible, it must be made in good faith; 
it must be truthful; it must not be made for the purpose of deceiving or defrauding 
the public; it must comply with the laws of decency. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 
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(State Dental Board) 
519. 

DENTISTRY-RECIPROCITY-KENTUCKY ·,,DENTISTS MAY NOT B£ 
ADMITTED TO PRACTICE IN OHIO WITHOUT COMPLIANCE 
WITH OHIO LAWS-COMITY. 

Inasmuch as the laws of Kentucky do not accord to dentists from other stateJ 
desiring to practice therein, rights which are equal to those accorded py the state of 
Ohio, to dentists from other states who desire to practice herein, dentists from 
Kentucky will not be permitted by provision of Section 1324 of the General Code 
to practice dentistry in Ohio without complete fulfillment of the requirements of 
Ohio's laws. 

CoLUMBUS, OHio, July 12, 1912. 

DR. H. BARTILSON, Secretary, Ohio State Dental Board, Columbus, Ohio. 

DEAR SIR :-Under date of June 25th, you enclosed a copy of the law 
regulating the practice of dentistry in Kentucky enacted March, 1912, and desire to 
know whether such law conforms with the provisions of Section· 12 of the Ohio 
state dental law, and if it does conform is a man who holds a license issued prior 
to this act entitled to an exchange under the laws of Ohio, the requirements 
previous to this act not being equal to those of Ohio. 

Upon an examination of the provisions of the act enacted by the common
wealth of Kentucky, March, 1912, it will be seen that Section 3 thereof requires 
all persons, whether they have prior to such act practiced dentistry or not in said state, 
to first obtain a license for such purpose from the Kentucky state board of dental 
examiners and register such license, except such persons as have been licensed and 
registered prior to the passage of such act. The applicant for such license is 
required to be of good moral character, at least twenty-one years of age at the time 
of making the application and a graduate of and the holder of a diploma from a 
reputable dental college: and, furthermore, the said applicant must stand an ex
amination, which examination must be both written and clinical, and "of such a 
character as· to thoroughly test the qualifications of the applicant to practice 
dentistry." 

Section 15 of said act provides as follows: 

"Said board may in its discretion issue a license to practice dentistry 
without examination other than clinical to a legal and ethical practitioner 
of dentistry who removes to Kentucky from another state or territory 
of the United States, whose standard of requirement is equal to that of 
Kentucky, and in which he or she conducted a legal and ethical practice 
of dentistry for at least five years immediately preceding his or her 
removal, provided such applicant shall present ao certificate from the 
dental board or a like board of the state or territory from which he or 
she removes, certifying that he or she is a legal, competent and ethical 
dentist, and of good moral character; and provided further, that such 
certificate is presented to the Kentucky state board of dental examiners 
within six months from the date of its issue, and that the board of such other 
state or territory shall permit in like manner by law the recognition of 
licenses issued by the Kentucky state board of dental examiners when 
presented to such other board by legal practitioners of dentistry from 
this state who may wish to remove to or practice in such other state or 
territory." 
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Coming now to the Ohio law : 
Section 1321 General Code provides as follows: 

"Each person who desires to practice dentistry within this state 
shall file with the secretary of the state dental board a written application 
for a license and furnish satisfactory proof that he is at least twenty-one 
years of age, of good moral character, and present evidence satisfactory 
to the board that he is a graduate of a reputable dental college, as defined 
by the board. Such application must be upon the form prescribed by 
the board and verified by oath." 

Section 1322 General Code provides as follows : 

"An applicant for a license to practice dentistry shall appear before 
the state dental board at its first meeting after the filing of his appli
cation, and pass a satisfactory examination, consisting of practical demon
strations and written or oral tests, or both, in the following subjects: 
anatomy, physiology, chemistry, materia medica, therapeutics, metallurgy, 
histology, pathology, bacteriology, prosthetics, operative dentistry, oral 
surgery, anesthetics, orthodonia and oral hygiene." 
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Section 1324 General Code, which is the codified number of Section 12 referred 
to in your inquiry, provides as follows: 

"The state dental board may issue a license without examination 
to an applicant who furnishes satisfactory proof that he is a graduate 
from a reputable dental college of a state, territory, or district of the 
United States, and holds a license from a similar dental board, under 
requirements equal to those of this state, or who, for five consecutive 
years next prior to filing his application, has been in the legal and 
reputable practice of dentistry in a state, territory or district of the 
United States and holds a license from a similar dental board thereof, 
if in either case the laws of such state, territory or district accord equal 
rights to a dentist of Ohio holding a license from the state dental board, 
who removes to, resides and desires to practice his profession in, such 
state, territory or district. No license shall be issued under this section 
unless authorized by an affirmative vote of all the members of the board 
present at such meeting." 

The requirements that an applicant to practice dentistry must be at least 
twenty-one years of age, of good moral character and a graduate of a reputable 
dental college are similar in both laws, as will be noted from an examination of 
Section 3 of the Kentucky law and Section 1321 General Code of Ohio. Section 
1322 General Code sets forth the subjects upon which the applicant must pass a 
satisfactory examination consisting of practical demonstrations aru:l written or oral 
tests, or both. Section 3 of the Kentucky law requires the examination to be both 
written and clinical, and "of such a character as to thoroughly test the qualifications 
of the applicant to practice dentistry." I take it that if the state dental board of 
Ohio should find that the examinations given by the Kentucky state board of 
Dental Examiners are equal to those required by this state, the fact that the sub
jects upon which the applicants are examined are not identical, would not stand 
in the way of reciprocity between Kentucky and Ohio. 

Upon an examination of Section 1324 General Code it will be noted that there 
are two classes of persons practicing dentistry in other states who can be admitted 
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to Ohio without examination, provided the laws of the other state accord equal 
rights to a dentist of Ohio holding a license from the state dental board. These 
two classes are as follow: 

1. A graduate from a teputable. dental college who holds a license from a 
similar dental board under requirements equal to those of this state. 

2. One who for five years prior to filing his application has been in the 
legal and reputable practice of dentistry in such other state and holds a license 
from a similar dental board thereof. 

From an examination of Section 15 of the Kentucky law, above set out in 
full, it is to be noted fhat the Kentucky board is not authorized to admit a person 
coming from another state to the practice of dentistry in Kentucky without any ex
amination whatever, but requires in each and every instance a clinical examination. 

Second, It further requires that the person coming from another state desir
ing to practice dentistry in Kentucky must have continued the practice of dentistry 
for at least five years immediately preceding the removal into Kentucky. The Ohio 
law does not require that of a graduate of a reputable dental college, who holds 
a diploma from a dental board similar to the one in Ohio under requirements 
equal to those in this state. Equal rights, therefore, are not accorded to a dentist 
of Ohio going into Kentucky in this to-wit: 

First: As to the first class set forth in Section 1324 General Code, to-wit: 
A graduate from a dental college who holds a license from a similar dental board 
under requirements equal to those of this state: 

A person coming within sucl_l class may enter Ohio from another state without 
any examination and irrespective of the time he has practiced in such other state. 

An Ohio dentist cannot enter Kentucky without passing a clinical examination 
and not before he has practiced in Ohio for five years next preceding his removal. 

Second: .As to the second class set forth in Section 1324 General Code, 
to-wit: An application who for five years next prior to filing his application has 
practiced dentistry in another state. 

A person coming within such class may enter Ohio from another state without 
any examination whatever. 

An Ohio dentist, although he has practiced for at least five years immediately 
preceding his removal into Kentucky, cannot enter· Kentucky without passing 
a clinical examination. 

I am, therefore, of the opinion that the law as enacted by the state of Ken
tucky regulating the practice of dentistry therein, enacted March, 1912, does not 
conform to the provisions of Section 12 of the Ohio state dental law, Section 1324 
General Code. Such being the case, it is not ·necessary to answer your question 
in reference to a man who holds a license issued by the state dental board of 
examiners of Kentucky prior to the passage of the act of March, 1912. 

Very truly yours, 
TIMOTHY s. HOGAN, 

Attorney General. 
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739. 

STATE DE~T AL BOARD ~IAJORITY REQUIRED TO REVOKE LICENSE 
-POWER TO REOPEN HEARING UPON DISCOVERY OF NEW 
EVIDENCE AFTER TWO VOTES CAST FOR REVOCATION. 

Inasmuch as tlze revocatioll of a license by tlze dental board is a serious under
taking of at least a quasi-judicial character, and inasmuch as tlze statutes relating 
to the medical board require a vote of five out of seven to revoke a license, Section 
1326 General Code, giving power to the state dental board to revoke a license should 
be construed to require at least a majority vote to accomplish such a result. 

~Vhett a hearing in a certain case was had, therefore, whereat only four of 
the five members of the dental board were present, only two of whom voted for 
~"evocation of a license, such /zearing may still be co11sidered pending, and newly 
discovered evidence ma:y,• be introduced a11d a second vote taken on the question 
of revocation of licenses. 

CoLUMBUS, OHIO, December 6, 1912. 

DR. H. C. MATLACK, President, Ohio State Dental Board, Cincinnati, Ohio. 
DEAR SIR :-Under date of November 16th you wrote us as follows: 

"In view of the fact that there were only four members present at 
the last meeting of the board when we considered the M. case, and two 
members only vd'ted for conviction (the president not having a vote) 
and in view of the fact that new and more convincing evidence has 
been secured by the defendant, has the president the power to order a 
special meeting of the board for a re-hearing of the case? The case in 
question is that of Dr. V. H. M. Can the case be opened at any time 
in the future, not having been appealed to the governor and the attorney 
general?" 

The statutes regulating the state dental board are found in Sections 1314 to 1334 
inclusive of the General Code. From an examination of said sections it appears 
that the state dental board consists of five persons (Section 1314 G. C.); that a 
majority of the members shall constitute a quorum, and that the board shall make 
~uch reasonable rules and regulations as it deems necessary (Section 1315 G. C.) 
Section 1325 General Code provides that the state dental board may revoke a license 
if the person named therein is guilty of immoral conduct. Section 1326 General 
Code provides for the hearing and further provides that "if upon such hearing 
the board finds the charges. are true, it may revoke the license. Such revocation 
shall take from the person named in a license all rights and privileges acquired 
thereby." 

Upon an examination of the minutes of October 30, 1912, being the meeting to 
which you refer in your letter, appears the following: 

"Upon motion of H. Bartilson, seconded by J. R. Owens in view 
of the fact that V. H. M. stated while on the stand and under oath that he had 
committed an immoral act in his office and with his patient Miss L. B. S. 
of F. that the license of the said V. H. M. be revoked and the secretary 
notify hftn of the same. Motion carried." 

The action taken by such state dental board revoking a license is adminis
trative in character and not judicial. France vs. State 57 0. S. I. 
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While it is true that the action of such board in revoking the license is only 
ministerial in character nevertheless it is in the nature quasi-judicial as I view it, 
and such an action as would deprive the person holding the license from continuing 
his life work, and is, therefore, a most severe proceeding. 

Upon an examination of the statutes in relation to the powers of the state 
medical board it will be found that said board cannot revoke a license except by a 
vote of not less than five of its seven members. 

In the matter in question it appears that there were but four members present 
at the meeting of the board at which the attempted revocation of the license of Dr. 
M. was acted upon, and that· only two of the members present at such meeting 
voted in favor thereof. While it is true that as to ordinary actions of the board, 
a majority being present, a majority thereof could pass such act, yet in view of the 
seriousness of the revocation of a license, and the fact that the statute simply says 
that the state dental board may revoke a license, I am of the opinion that it takes 
the affirmative action of at least a majority of the entire membership of the board 
so to revoke a license. 

In the present case a majority of the members having neither acted for nor 
agaip.st the revocation of the license and feeling.. as I do that it must take the 
action of at least a majority on such a question, I am of the opinion that the matter 
is still pending before your board for proper action. I would further say that I 
deem it eminently proper should it be called to the attention of the board that 
there was further evidence which should be presented, to hear such evidence before 
finally passing upon the case. 

Very truly yours, 
TrMO'tHY S. HOGAN, 

Attorney General. 
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(State Board of Pharmacy} 
302. 

I~TOXICATI~G LIQUORS-PURCHASE OF, FOR MEDICINAL PUR
POSES I~ DRY TERRITORY-VETERI~ARY SURGEO~ NOT AUTH
ORIZED TO PURCHASE. 

luasmuch as Section 6104 General Code, providing for the sale of liquor in 
dry territory for medicinal purposes, prescribes that the prescription of the physi
cian ordering the same shall contain the name of the person for whont the liquor 
is prescribed, the section must be restricted in its application to physician pre
scribing for human ills only. Therefore, a veterinary surgeon is not authon':::ed to 
to purchase i11toxicating liquors in such territory. 

CoLUMBus, Ouro, April 22, 1912. 

HoN. F. H. KING, Secretary Pro tem, State Board of Pharmacy, Columbus, Ohio. 

DEAR SIR :-Under date of March 11, 1912, you requested me to render you 
an opinion on the following: 

"Whether or not a pharmacist may accept a whiskey prescr\ption 
signed by a local veterinary surgeon in a municipality which has been 
voted 'dry' under the Beal law." 

Section 6103 General Code provides: 

"No provision of this chapter or the penal laws relating thereto, shall 
prevent the sale of intoxicating liquor at retail by a regular druggist for 
exclusively known medicinal, mechanical, pharmaceutical, scientific or sac
ramental purposes; nor in addition thereto, shall it prevent such sale for 
exclusively known art purposes by a regular drugr!ist in the limits of a 
township without the limits of a municipal corpo;ation, as provided in' 
sub-division V of this chapter." 

Section 6104 General Code provides: 

"When intoxicating liquor is so sold for medicinal purposes, it shall 
be done only in good faith upon a written prescription issued, signed, 
dated in good faith by a reputable physician in active practice and in 
conformity with the provisions of this chapter. Such prescription shall 
be used but once and must contain the name and quantity of liquor 
prescribed, the name of the person for whom prescribed, the date on 
which the prescription is written and directions for the use of the liquor 
therein so prescribed." 

Section 6105 General Code provides: 

"In each county, township, municipal corporation or residence dis
trict in which the sale of intoxicating liquor as a beverage is prohibited, 
a book shall be kept by each retail druggist and pharmacist in which shall 
be entered, at the time of each sale of intoxicating liquor, the date thereof, 
the name of the purchaser, who shall sign his name in such book as 
part of such entry, the kind, quantity and price of such liquor, the purpose 
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for which it was sold and the residence by street and number, if there 
be such, of such purchaser. When such sale is for medicinal purposes, 
such book shall also contain the name of the physician issuing the pre
scription. Such prescription shall be cancelled by writing on it the 
word 'cancelled' and the date on which it was presented and filed. Such 
book shall be in form substantially as follows : Date _________________ _ 

Name of Purchaser ------------,------------Residence ----------------
Kind and Quantity __________________ Purpose of Use ----------------
Price _________________ Name of Physician ----------------------------------
Signature of Purchaser." 
It will be noticed that Section 6104 General Code provides that when intoxi

cating liquors are sold for medicinal purposes it shall be done only in good faith 
upon a written prescription of a physician in active practice. 

"Physician" is defined by Century Dictionary as "one who practices the art 
of healing diseases and of preserving health; a prescriber of remedies for sickness 
and disease." 

It might well be said that a veterinarian is within the description of "physi
cian" as defined by the dictionary. However, that is the broad meaning of the 
term and a narrow meaning thereof is one who prescribed for human sickness 
and disease. The question therefore, arises as to whether the term "physician" 

. as used in Section 6104 is so used in its broad or restricted sense. A further 
examination of said section will show that the prescription issued, signed and 
dated by said physician must contain, among other things, the name of the person 
for whom prescribed. Hence, as it is necessary that the prescription shall contain 
the name of the person for whom prescribed it is my conclusion that the term 
"physician" as used in said section is so used in its restricted sense. 

Such being the fact, I am of the opinion that pharmacist may not accept a 
whiskey prescription signed by a veterinarian in a municipality which has been 
voted "dry" under the Beal law, and concur with an opinion of my predecessor to 
the Ron. J. J. Brown, city solicitor, Alliance, Ohio, under date of May 13, 1909, 
as the law stood prior to the adoption of the General Code. 

368. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

MORPHINE-CONTRACT FOR SALE OF MORPHINE ACCEPTED IN ST. 
LOUIS, NOT WITHIN OHIO STATUTE. 

A contract is made where completed and when an acceptance to an offer from 
Ohio to buy morphine is mailed at St. Louis, the contract is completed and therefore, 
made in St. Louis. 

A contract for the sale of morphine, so made therefore, is not made in Ohio 
and therefore not within Section 12674 General Code prohibiting the sale of mor
phine except upon the written order from a prescribing physician. 

CoLUMBUS, OHIO, October 5, 1912. 

HoN. F. H. KING, Secretary Pro tem, State Board of Pharmacy, Delphos, Ohio. 
DEAR SIR :-Under date of February 24th you enclosed a letter from Mr. 

Charles W. Antony, secretary of Canton Retail Druggists' Association, asking as to 
the right of a St. Louis firm to sell morphine or morphine tablets to a consumer 
living in Ohio. 
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From subsequent conversation with you I learned that the question submitted 
is in reference to the right of the concern situated in St. Louis to sell such morphine 
to a consumer in Ohio, the same having been ordered by the consumer in Ohio 
from St. Louis firm by mail. 

Section 12674 General Code provides in part as follows: 

"\Vhoever dispenses, seils or delivers * * * morphine or its salts, 
* * * * except upon the written prescription of a legaily qualified physician 
or dentist, or refiiis such prescription except upon the written order of 
the person prescribing it, shaii be fined not less than ten dollars nor more 
than fifty dollars for each offense." 

The above law makes it unlawful to dispense, sell or deliver morphine except 
on written prescription. 

As the criminal laws of the state of Ohio have no extra territorial applica
tion the question arises in your inquiry as to where said contract of sale is made. 

It is a well established rule of law that where a person uses the mail to make 
an offer the postoffice becomes his agent to carry the offer, and that when so 
made the contract is complete when the acceptance of said offer is mailed. 

9 Cyc. 294 et seq. 

In the question under consideration, therefore, when the Ohio consumer 
writes to a firm in St. Louis for certain morphine tablets and the said firm in St. 
Louis accepts the order and mails the said tablets back to Ohio the contract is 
completed at St. Louis, in the state of Missouri, and, therefore, the Ohio law making 
it unlawful to dispense, sell or deliver morphine except on written prescription is 
not applicable. It is only applicable where said morphine is dispensed, sold or 
delivered in the state of Ohio, and in many instances it would be a question as 
to where the sale takes place, which question must always be answered upon the 
particular facts of the case. Whether or not there is a law in the state of Missouri 
covering the matter I do not undertake to decide. 

502 .• 

Yours truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

DISPOSITION OF FINES COLLECTED IN PROSECUTIONS BY BOARD 
OF PHARMACY-FINES ASSESSED BY JUSTICE OF PEACE UNDER 
SECTION 12666 OF THE GENERAL CODE. 

Section 12666 of the General Code is a general statute and has not any partic
ular relation to the practice of pharmacy so as to bring it within Section 1313 of 
the General Code Providi1tg for the payment of fines collected m1der prosecutions 
by the board of pharmacy into the state treasury, to the credit of the pharmacy 
fund. 

Fines assessed under Section 12666 of the General Code by a justice of the 
peace, therefore should be paid into the county treasury in accordance with Section 
13429 of the General Code. 

CoLUMBUS, OHIO, June 22, 1912. 

HoN. N. III. FoRD, Secretary, State Board of Pharmacy, Columbus, Ohio. 

DEAR Sm :-Under date of l\!ay 6th, Mr. F. H. King, secretary pro tem. of 
your board, submitted to this department a letter from Mr. Flandermeyer, of 
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Cleveland, a member of your board, requesting to be advised as to whether or not 
your board is entitled to receive a fine assessed in a case brought before a justice 
of the peace under Section 12666 General Code. 

Sction 1313 General Code provides in part as follows: 

"The secretary of the state board of pharmacy shall enforce the laws 
relating to the practice of pharmacy. * * * Fines assessed and collected 
under prosecutions commenced or caused to be commenced by the state 
board of pharmacy shall be paid to the treasurer thereof, and by him 
paid into the state treasury each month to the credit of the fund for the 
use of the board." 

Sections 12705-12710 General Code are the sections relating to the practice of 
pharmacy. 

Section 12666 General Code provides in part as follows : 

"Whoever, knowingly sells or delivers to any person otherwise than 
in the manner prescribed by law, or sells or delivers in the manner pre
scribed by law but without the written order of an adult, to a minor 
under sixteen years of age, any of the following described substances or 
any poisonous compounds, combinations or preparations thereof to-wit : 
* * * (various things set forth) * * * shall be fined not less than ten 
dollars nor "'more than fifty dollars for each offense." 

Section 12667 General Code provides the manner in which said substances may 
be sold. 

Section 12668 General Code provides certain exceptions thereto. 
In none of these Sections, 12666-12668 General Code, are there any words 

limiting the operation thereof to a pharmacy exclusively, and, therefore, is not 
one of the sections relating to the practice of pharmacy. Furthermore, there is no 
provision of law requiring the state board of pharmacy to enforce the provisions 
.of said Section 12666 General Code, or any provision that the fines collected shall be 
paid to such board as there is in relation to Section 12672 General Code regulating 
the sale of cocaine. Section 12666 General Code is found contained within what is 
known as "offenses against public health" under the sub-head "poison." 

Section 13429 General Code provides as follows: 

"Fines collected by a justice of the peace shall be paid into the 
general fund of the county where the offense was committed within thirty 
days after collection unless otherwise provided by law." 

The provisions of Section 1313 General Code, above set forth in relation to the 
fine assessed and collected under prosecutions commenced by the state board of 
pharmacy refer, as I view it, solely to violations of law relating to the practice 
of pharmacy. 

As the provisions of Section 12666 General Code are general in their applica
tion and as there is no provision that the fines assessed and collected under Section 
12666 General Code shall be paid to the treasurer of the state board of Pharmacy, 
I am of the opinion that said state board of pharmacy is not entitled to receive such 
fines, but that the same should. be paid into the county treasury as provided in 
Section 13429. 

Very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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641. 

STATE BOARD OF PHAR1IACY-PAY:\1EXT OF GENERAL OFFICE AND 
OTHER EXPENSES AXD OF OFFICE AND OTHER EXPENSES H\
CURRED IX INVESTIGATIOX AND PROSECUTION OF ILLEGAL 
SALE OF COCAINE-APPROPRIATIONS. 

Payment for such office help and other expenses as are required for investi
gating and prosecuting the illegal sale of cocaine and other narcotics, may be made 
from the fund of $3,500.00 appropriated for the purpose of such prosecutions and 
investigations. 

Other offices and expenses must be paid from the fund provided for in Section 
1312 General Code, which is accumulated from fees collected by the board. 

CoLUMBus, 0Hro, September 27, 1912. 

HoN. M .. N. FoRD, Secretary, State Board of Pharmacy, Columbus, Ohio. 
DEAR SIR :-1 am in receipt of your communication of August 27th wherein 

you advise me that your board has an appropriation of $3,500.00 for investigating 
and prosecuting the illegal sale of cocaine and other narcotics. You desire to know 
whether any of this appropriation can be legally used for office help and expenses 
while conducting such investigation. 

The language of the appropriation act is as follows : 

"Investigating and prosecuting the illegal sale of cocaine and other 
narcotics--------------$3,500.00." 

Section 1312 General Code provides as follows: 

"All fees required by the previous section shall be paid in advance to 
the treasurer of the state board of pharmacy, and by him paid into the 
state treasury each month, to the credit of a fund for the use of the 
board. The compensation and expenses of members and officers of the 
board and all its necessary expenses shall be paid from this fund upon 
a requisition signed by the president and 5ecretary of the board, and the. 
warrant of the auditor of state." 

By reference to Section 1312 foregoing set forth it is to be noted that the 
compensation and expenses of members and officers of the board and all the neces
sary expenses of the board are to be paid from the moneys paid by the treasurer 
into the state treasury. It is to be noted, therefore, that it is the intention of the 
legislature that the ordinary office help and ordinary expenses of the board are to be 
met as provided in Section 1312 General Code. 

The amount appropriated for investigation and prosecuting of illegal sales of 
cocaine and other narcotics is a fund appropriated for the specific purpose of 
investigating and prosecuting, and was so appropriated to take care of such ex
penses as were incurred in so investigating and prosecuting other than the ordinary 
salaries and ordinary office help necessary for the ordinary operation of the 
board. Any extraordinary expense which may be incurred in such investigating and 
prosecuting may be paid from the said $3,500.00 so appropriated, but it is only those 
expenses which would not have been incurred save for such investigating and 
prosecuting that can be so paid from said fund. Your letter does not specifically 
state whether the office help and expenses referred to in your inquiry means the 
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ordinary office help and expenses or whether it means extraordinary office help 
and expenses attributable solely to the conducting of investigation of illegal sales of 
cocaine and other narcotics. If your inquiry means the ordinary help and expenses 
which accrued while conducting such investigation but which would have accrued 
whether such investigation was undertaken or not, I am of the opinion that the $3,500 
so appropriated cannot be used, but that if additional help and additional expense at
tributable solely to the investigation of the illegal sale of cocaine are necessary the 
amount incurred for such office help and expenses may be paid from such fund. 

644. 

Yours truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

PHARMACY-CARBOLIC ACID NOT A "HOUSEHOLD REMEDY"-IL
LEGAL SALE BY GROCER. 

Carbolic acid is a poison within the meaning of 12706 General Code. The 
words and "other similar preparations" as employed in Section 12707 General Code, 
which enumerates a number of exceptions to 12706 General Code, are construed 
to mean "other household remedies." As carbolic acid is of a more dangerous 
character than the articles so enumerated and as it cannot properly be classed as 
a "household remedy," it is not included within the exceptions, and a grocer selling 
the same contrary to Section 12666 or 12706 General Code, is liable for the penalties 
therein provided. 

CoLUMBUS, OHIO, September 27, 1912. 

HoN. M. N. FoRD, Secretary, State Board of Pharmacy, Columbus, Ohio. 
DEAR SrR :-Under date of August 31st you advised me that you have in 

possession a four ounce bottle of solution carbolic acid that you purchased from 
a grocery store, the dispenser thereof not being a registered pharmacist, and you 
wish to know whether the sale of such solution of carbolic acid is a legal one. 
Enclosed in your inquiry is a copy of a label on the bottle containing said solu
tion as purchased. Said label shows that it is clearly set forth that the contents 
of the bottle is a solution of carbolic acid and that it is poison; also directions for 
the use of the same is given and it appears that it is put up by a wholesale druggist, 
the name of such wholesale druggist being given together with the address of such 
wholesale druggist. The statutes which should be considered in reference to this 
matter are Sections 12666, 12667, 12669, 12706 and 12707 General Code. 

Section 12666 General Code provides in part as follows: 

"Whoever, knowingly sells or delivers to any person otherwise 
than in the manner prescribed by law, or sells or delivers in the manner 
prescribed by law but without the written order of an adult, to a minor 
under sixteen years of age, any of the following described substances or 
any poisonous compounds, combinations or preparations thereof, to-wit: 
* * * carbolic acid * * * or any of the poisonous alkaloids or alkaloidal 
salts or other poisonous principles derived from the foregoing, or other 
poisonous alkaloids or their salts or other z1irulent poison, * * *." 

It is to be noted that among the substances mentioned in Section 12666 Gen
eral Code regulating the sale of poison is carbolic acid, and the method by which 
the same is to be sold is set forth in Sections 12667 and 12669 General Code. 
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Section 12666 General Code applies generally to anybody who sells or delivers 
carbolic acid whether the same be sold by a registered pharmacist or not, and· 
standmg alone would not prohibit the sale of carbolic acid by a person other than 
a registered pharmacist. Carbolic acid, however, is a poison, and 

Section 12706 General Code provides as follows: 

"\Vhoever, not being a legally registered pharmacist, or a legally 
registered assistant pharmacist employed in a pharmacy or drug store 
under the management or control of a legally registered pharmacist, 
compounds, dispenses or sells a drug, chemical, poison or pharmaceu
tical preparation, shall be fined not less than twenty dollars nor more than 
one hundred dollars. Each day's violation of this section shall consti- · 
tute a separate offense." 

Certain exception to Section 12706 is found in Section 12707, General Code, 
which provides as follows: 

"The next two preceding sections shall not apply to a physician or 
prevept him from supplying his patients with such medicines as to him 
seem proper, the making or vending of patent or proprietary medicines by 
a retail dealer, the selling of copperas, borax, blue vitriol, saltpeter, sul
phur, brimstone, licorice, sage, juniper berries, senna leaves, castor oil, sweet 
oil, spirits of turpentine, glycerine, glauber's salt, cream of tartar, bicarbon
ate of sodium, quinine, rochelle salts, epsom salts, alum, camphor gum, oil of 
cinnamon, oil of lemon, or prohibit a person from selling in the original 
packages, paregoric, essence of peppermint, essence of cinnamon, essence of 
ginger, hive syrup, syrup of ipecac, tincture of arnica, syrup of tolu, 
syrup of squills, spirits of camphor, number six, sweet spirits of nitre, 
compound cathartic pills, quinine pills and other similar preparations 
when compounded by a legally registered pharmacist and put up in bottles 
or boxes bearing the label of such pharmacist or a wholesale druggist. 
with the name of the article and directions for its use on each bottle or 
box." 

It is to be noted that Section 12706 General Code requires that drugs, chem
icals, preparations and pharmaceutical preparations must be sold by a legally regis
tered pharmacist or a legally registered assistant pharmacist employed in a pharmac~· 
or drug store under the management or control of a legally registered pharmacist. 
Carbolic acid is a poison, and, therefore, unless there is some exceptoin to be 
found in Section 12707 General Code, foregoing set forth, such carbolic acid must 
be sold as provided in Section 12707 General Code. 

An examination of Section 12707 General Code discloses certain exceptions 
to Section 12707 General Code, to-wit: a physician supplying his patient with 
certain medicines as to him seems proper, the making and vending of patent and 
proprietary medicines, the selling of certain drugs and chemicals and also does not 
prohibit a person from selling in the original package drugs, chemicals, poisons 
and pharmaceutical preparations specifically set forth, and "other similar preparations" 
when compounded by a legally registered pharmacist and put up in boxes or bottles 
bearing the label of such pharmicist or wholesale druggist, the name of the article 
and directions for its use on each bottle or box. 

The question arises, therefore, as to whether or not carbolic acid can be 
considered and included within the term "other similar preparations" as used in 
said Section 12707 General Code. I am informed that none of the preparations 
specifically set forth in said section have any similarity one to another, and I have 
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heretofore construed the words "other similar preparations" to mean what is 
generally known as "household remedies" for the reason that the preparations as 
set forth are what are generally known as such household remedies. However, 
none of such preparations are in themselves dangerous, nor would they be neces
sarily fatal if taken contrary to the usual directions for the use thereof. It is well 
known that carbolic acid is an exceptionally dangerous poison and that it is often 
used with suicidal intent, being in fact one of the most usual poisons taken to 
accomplish self-destruction. It is also very doubtful that the same could under any 
circumstances be considered as a household remedy as said term is usually under
stood, and I am unwilling to consider it as such unless it is clearly proven so to be, 
or clearly shown to be within the exception contained in Section 12707 General 
Code. 

I hold, therefore, that it is not included within the term "and other similar 
preparations" as used in such section, and that, consequently, a sale thereof by one 
who is not legally registered or legally registered assistant pharmacist employed in 
a pharmacy under the management and control of a legally registered pharmacist 
is illegal, and furthermore, even if sold by a legally registered pharmacist or as
sistant pharmacist as provided by said Section 12707 General Code, the provisions 
of Section 12667 et seq. General Code must be complied with. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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(State Board of Veterinary Examiners) 
114. 

"VETERI~ARY"-LICE~SE TO PRACTICE-VACCINATION OF SWINE. 

As the act of vaccinating s1.cine for the purpose of wring or preventing dis
ease is a surgical or medical treatment of doniestic animals and comes within the 
purview of the term "veterinary," such practice can be engaged in by only licensed 
veterinaries. 

CoLUMBus, OHIO, January 30, 1912. 

Lours P. CooK, D. V. S., Member Ohio State Board Veterinary Examiners, 3116 
Spring· Grove Ave., Cincinnati, Ohio. 
DEAR SrR :-1 herewith acknowledge the receipt of your letter of the 5th inst., 

wherein you inquire as follows : 

"The state board of veterinary examiners has received a number 
of letters recently asking whether any person not legally qualified to 
practice veterinary medicine in this state can legally engage in the work 
of vaccinating swine that have been exposed to the disease hog cholera,_ 
or that are already affected with such disease. 

"The reply of the secretary of the board was to the effect that only 
persons legally qualified to practice veterinary medicine in this state could, 
under the law engage in such work." 

In reply thereto I beg to say Section 13382 of the General Code provides as 
follows: 

"Whoever engages in the practice of veterinary medicine or surgery 
in violation of any provision of law, shall he fined not less than ten 
dollars nor more than twenty-five dollars, and for each subsequent of
fense shall be fined not less than fifty dollars nor more than one hundred 
dollars or imprisoned in jail not more than sixty days, or both. This 
section shall not prohibit veterinary advice or service in cases of emer
gency, if rendered by a person not entitled to practice or apply to animal 
castration and dehorning cattle." 

It is apparent from the foregoing section that only those persons can prac
tice veterinary medicine and surgery who have received certificates to practice in 
accordance with the law. The question to be determined then is whether or not the 
vaccination of swine that are exposed to or already have hog cholera constitutes 
the practicing of veterinary medicine. 

Webster defines "veterinary" as follows: 

"Of or pertaining to the art of healing or treating the diseases 
of domestic animals, as oxen, horses, sheep and the like." 

The Century Dictionary defines "veterinary" as follows: 

"Pertaining to the surgical or medical treatment of domestic 
animals." 
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The vaccination of swine which already have the disease of hog cholera is, 
of course, for the purpose of curing the swine of the disease; and the vaccination 
of swine which have been exposed to the disease of hog cholera, and have not yet 
acquired such disease, is, of course, for the purpose of preventing and avoiding 
the disease. In either case such vaccination pertains to the "art of healing or 
treating of diseases of domestic animals,'' and constitutes a part of the practice of 
veterinary medicine. 

Therefore, it is my opinion that none save licensed veterinary doctors can 
lawfully vaccinate swine for the purpose of either curing hog cholera or preventing 
the disease from developing. Any person who does so vaccinate swine is practicing 
veterinary medicine in violation of Section 13382 General Code, above quoted. 

Addendum: 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

The foregoing conclusion is, of course, subject to the cases of emergency 
mentioned in said Section 13382. 
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(Board of State Charities) 
412. 

PERSONS VOLUNTARILY COMMITTED AND INSANE PRISONERS OF 
PENITENTIARY NOT LIABLE TO "PAY PATIENT" PROVISIONS 
WHILE CONFINED IN STATE HOSPITAL FOR INSANE. 

Inasmuch as only Sitch patients are amenable to Sections 1815-1815-10, General 
Code, known as the "pay patienf' Provisions as are committed to the state hospital 
for the insane, by the proper legal procedure in the county of their legal residence, 
and for the further reasott that persons sentenced to the penitentiary are wards 
of the state, such persons must be supported by the state during the time of their 
cottfinement itt the state hospital. 

An applicant for admission to any state institution, under voluntary com
mitment, by provision of Section 1972-3 and 1972-4 of the General Code, is not 
amenable to the "pay patienf' provisions, but as the power to receive such appli
cant is discretionary with the superintendent of the institutions, the applicant might 
be required to pay a reasonable compensation for his maintenance while in the 
institution. 

RoN. H. H. SHIRER, Secretary, Board of State Charities, Columbus, Ohio. 
DEAR Sm :-Your communication dated February 8, 1912, receiv.ed, in which 

you say: 
"There recently were transferred from the Ohio penitentiary to the 

Columbus State Hospital a number of insane prisoners." 

and requesting my opinion as to whether the provisions of the pay-patient law, 
Sections 1815 to 1815-10 of the General Code, would apply to persons committed 
to the hospital under such circumstances; and also requesting my opinion as to the 
application of this law to persons admitted to state hospitals under what is known 
as voluntary commitment act, Sections 1972 to 1974 of the General Code. 

In answer to your first inquiry I desire to say that Section 2222 of the 
General Code provides as follows: 

"Whert a convict in the penitentiary or the reformatory becomes 
insane, the warden of the penitentiary or the superintendent of the re
formatory shall give notice to the physician thereof, who shall. forth
with examine the convict. If upon examination, he is of opinion that the 
convict is insane, the physician shall so certify to the warden, or super
intendent. If the Lima state hospital is not then open to receive such 
convict, the warden shall forthwith confine the convict in the insane 
department of the penitentiary. The superintendent shall present to the 
board of managers of the reformatory the certificate of such physician. 
In such case the board of managers may order the superintendent to 
remove the convict to the Columbus state hospital, and the superintendent 
of such hospital shall set apart a portion of the hospital wherein such 
convict shall be confined." 

and Section 2223 G. C. provides as follows: 

"Should it be necessary after a convict is so confined in the insane 
department of the penitentiary, evidenced by the certificate of the super
intendent of the Columbus state hospital and the physician of the pene-

' 
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tentiary, the board of managers of the penitentiary may order t'ne 
warden to remove such insane convict to the Columbus state hospital and 
the superintendent shall set apart a portion of the hospital wherein such 
insane shall be confined." 

Under the provisions of the two above quoted sections the convicts of which you 
speak are properly confined or have become inmates of the Columbus state hos
pital for treatment as other inmates, subject, however, to be returned to the Ohio 
penitentiary upon being restored to their proper minds, as provided in Section 2224 
of the General Code, which is as follows: 

"When the physician of the penitentiary certifie£ to the warden 
thereof, that an insane convict confined in the insane department of the 
penitentiary, or when the superintendent of the Columbus state. hospital 
certifies to the warden of the penitentiary or to the superintendent of 
the reformatory, that a convict from such institution so ·confined in such' 
hospital, is so far restored to his proper mind that it is safe to put him 
at labor under his sentence, the warden or superintendent of the reform
atory as the case may be shall remove such convict from the hospital 
and return him to the prison and put him at labor under his sentence." 

Section 13720 of the General Code provides as follows : 

"A person sentenced to the penitentiary, or Ohio state reformatory, 
unless the execution thereof is suspended, shall be conveyed to the pen
itentiary or Ohio state reformatory by the sheriff of the county in which 
the conviction was had, within five days after such sentence, and 
delivered into the custody of the warden of the penitentiary, or superin
tendent of the Ohio state reformatory, with a copy of such sentence 
there to be kept until the term of his imprisonment expires, or he is 
pardoned. If the execution of such sentence is suspended, and the 
judgment be afterward affirmed, he shall be conveyed to the penitentiary 
or state reformatory within five days after the court directs the execu
tion of sentence; provided, however, that the trial judge, or any judge 
of said court in said subdivision may, in his discretion, and for good 
cause shown, extend the time of such conveyance." 

And under this last above quoted section, and the transfer of said insane 
convicts to said state hospital, the status of each is that of imprisonment and 
an inmate of the hospital for temporary treatment only, for it becomes the duty of 
the superintendent of said hospital to set apart a portion of the same wherein 
such insane convicts shall be confined and upon being restored to reason shall be 
returned to the peniteniary as provided in Section 2224 of the General Code above 
quoted. 

It is apparent, from the working of Sections 1815-1815-10 of the General 
Code, that only such inmates of the state hospital for insane as. hav~ been com
mitted to the same by the proper legal procedure for the commitment of insane 
persons from the county which is their legal residence, come under the provisions 
thereof. 

Again, a convict is supported during imprisonment by the state, and any con
vict becoming insane is the ward of the state, and, although transferred to the 
state hospital for temporary treatment, is constructively imprisoned in the peni
tentiary during such temporary absence therefrom, and the state must support him 
while in said hospital. 
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For the reason above stated I am of the legal opinion that said Sections 
1815 to 1815-10 of the General Code do not apply to insane convicts transferred to 
the hospital from the Ohio penitentiary. 

As to your second inquiry, viz. : 

"As to the application of pay-patient law, Sections 1815 to 1815-10, 
to persons admitted to state hospitals under what is known as volun
tary commitment act, Sections 1972 to 1974 of the General Code." 

I desire to say that Section 1815-1 provides: 

"When any person is 'committed' to a state hospital for the insane, 
* * * to the 'Ohio hospital of epileptics' or to the institution for feeble
minded, the judge making such 'commitment' shaH, at the same time, 
certify to the superintendent of such institution, and the superintendent 
shall thereupon enter upon his records the name and address of the 
guardian, if any appointed, and of the relative or relatives liable for 
such person's support under Section 1815-9." 

Section 1815-9 of the General Code provides: 

"It is Jhe intent of this act that a husband may be held liable 
for the support of a wife while an inmate of any of said institutions; 
a wife for a husband, a father or mother for a son or daughter, or both 
for a father or mother." 

Under the provisions of the act above referred to only such inmates as are 
committed to such institutions are subject to the same, and unless the patients are 
committed thereto I am of the opinion that they would not have to pay as pro
vided herein. 

The word "committed," as used in said sections, means: "The act of com
mitting or putting in charge of said institution under legal writ." 

Under Section 1972, General Code, 

"Only such persons as are in an incipient stage of mental derange
ment, or epilepsy, may apply for admission to and treatment in a state 
hospital for insane or the Ohio hospital for epileptics, and likely to be 
benefited by such treatment." 

This application is voluntary, and when the applicant is admitted, cannot be 
kept at such institution beyond such time as the patient may desire to remain and, 
therefore, they are not in any sense committed as other insane patients under the 
law, and under the provisions of Section 1972 the longest time that any such 
voluntary patient may be a11owed to remain in such institution is sixty (60) days, 
thus there must of necessity be a plain distinction between committed and volun
tary patients. 

The law does not provide for any charge being made for any such patients so 
admitted to either of the state institutions under the voluntary Sections 1972-1974, 
and certainly a person, a charge on some one other than himself, could not create 
an obligation in favor of the state by availing himself of the provisions of said 
last above quoted sections. 

I am, therefore, of the legal opinion that any patients admitted to any of the 
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state institutions under the provisions of 1972-3 and 4 of the General Code are 
not amenable to the provisions of Sections 1815 to 1815-10 inclusive, but in view 
of the fact that the power to receive such applicant is a discretionary one vested 
in the superintendent of each such institution I see no reason why any such appli
cant, who is able to pay, should not contribute to his maintenance while in such insti
tutions and might be required to pay a reasonable compensation for his maintenance 
while in the said institution. 

Very truly yours, 
TIMOTHY S .. HoGAN, 

Attorney General. 
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312. 
(State Board of Agriculture) 

SALARY-INCREASE AND DECREASE OF SALARY DURIXG TER:\I OF 
OFFICE-PUBLICITY. AGENT OF BOARD OF AGRICULTURE FOR 
COLUMBUS CENTENNIAL. 

Inasmuch as the publicity agent employed by the board of agriczdture in con
nection with tlze Columbus Centennial does not act i1~ an independent capacity, bz1t 
merely as a11 employe of the board, he is not a public officer, and therefore, not 
within the constitutional prohibitioa against increase or decrease of salary during 
term of office. 

CoLUMBUS, OHIO, April 9, 1912. 

HoN. A. P. SANDLES, Secretary, State Department of Agricult11re, Columbus, Ohio. 
MY DEAR MR. SANDLES :-Answering your verbal inquiry as to whether or not 

the state board of Agriculture, having heretofore elected Clark C. Doughty as pub
licity agent of the Columbus Centennial, agreeable to Senate Bill 107, enacted into 
law last year, at a salary fixed at twelve hundred dollars, to be paid in nine 
monthly installments from the amount appropriated, and in the manner as provided, 
in said bill, can increase said salary for the remaining time, he having served a 
few months as said publicity agent. 

The first question that arises is whether or not the publicity agent provided 
for is an officer, for, if he is, then, there could be no question but that his salary 
could not be increased during his term. As stated by the supreme court in state 
vs. Halliday, 61 0. S. 171: 

"The distinguishing characteristic of a public officer is that the 
incumbent is in an independent capacity and is clothed with some part 
of the sovereignty of the state, to be exercised in the interest of the 
public, as required by law." 

The court had previously held, in State vs. Jennings, 57 0. S. 415, that 
employes, subject to the co?trol and direction of some one else would not be 
officers. 

In State vs. Massilon, 14 0. C. D. 249, it was held: 

"One whose duties are not prescribed by statute, but who is a 
servant of the board appointing him, under their absolute control and 
direction, they fixing his salary and having power to remove him, would 
not seem to be an officer." 

In view of the foregoing, and since, as I take it, the publicity agent was merely 
employed for a definite and particular purpose, I have no hesitation in arriving 
at the conclusion that he is not an officer as contemplated by law. 

So, being a mere employe, if he is removable at the pleasure of the board 
and has no contract fixing the time during which he is to be employed; and if the 
so-called salary, is only the entire amount to be paid for the nine months, from 
which might be calculated the amount he was to receive for the time he actually 
remained in the service of the board, I am of the opinion that the board, if it 
so sees fit, may either discharge him at pleasure, reduce the amount that it would 
pay him per month, or increase said amount. 
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But if, on the contrary, the relation existing is contracted (and there was no 
contract, either express or implied, that he was to serve nine months for $1,200.00) 
then, it would be my opinion that the contract fixes tli.e rights of the parties; and 
so long as it exists they could not vary from its terms. 

It must always be kept in mind that since the compensation of the publicity 
agent is payable from the amount appropriated in said act, when the amount of 
said appropriation is exhausted the board's power to pay said agent would cease. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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(Ohio Agricultural Experimental Station) 
27. 

OHIO AGRICULTURAL EXPERDIE~T STATION-BIDS FOR ERECTIO::-J 
OF POWER HOUSE-CO~FOR11A::-JCE WITH ESTIMATE-ALTER
ATION OF BID BY REASO~ OF :ViiSTAKE IN ESTUIATE-CON
TRACTORS. 

A contractor's bid for the erection of a power house for Ohio agricultural 
experiment station, cmmot be accepted if its amount exceeds the estimate on file 
with the auditor of state. 

When bids have been received by the board of control and the same have been 
opened, the board cannot permit an alteration of the bid 011 account of error unless 
the mistake and the requisite data for correcting the same are apparent 011 the face 
of the bid. 

CoLUMBUS, OHIO, November 22, 1911 

HoN. CHARLES E. THORNE, Director, Ohio Agricultural Experiment Station, Woos
ter, Ohio. 

DEAR SIR :-1 desire to acknowledge receipt of your communication of October 
31st, wherein you inquire as follows: 

"On October 27th, the day set by advertisement for opening bids for 
the erection of an addition to the power house of this station, the follow
ing bids were received : 

"Wm. L Long, Wooster, for power house ____________ $3,664.00 
"Wm. L. Long, Wooster, for chimney _______________ 1,195.00 
"C. 0. Langeii, of Wooster, power house _____________ 3,960.00 
"C. 0. Langell, of Wooster, chimney ________________ 1,400.00 
"W. H. Levers, Wooster, power house _______________ 4,173.25 
"General Concrete Construction Co., of Chicago, for 

reinforced chimney------------------------------ 1,050.00 
"Alphons Custodis Chimney Construction Co., of 

Chicago, concrete block chimney _________________ 1,130.00 

"Our estimate of the total cost of this building, as filed in the 
office of the auditor of state, is $3,132.00 for the power house and $1,130.00 
for chimney, total cost of $4,262.00. Of this ·amount four items were 
not included in the bids above mentioned, namely: 

"Excavation, $210; concrete floor, $225; heating $120; and tunnel 
to main building, $250; total, $805.00; these items being reserved to be 
constructed by employes of the station. Deducting $805 from $3,132.00 
the balance, $2,327.00 is below any of the bids received. 

"This difference is partly due to the fact that some items were 
overlooked in making up the estimate and partly to failure to take into 
account the commission to the contractor. 
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"We have therefore gone over the estimates with the lowest 
bidder, Wm. L. Long, and he has revised his bid as follows: 

"Brick work complete-------------------------------$1,189.50 
"Cut stone work and cement steps-------------------- 52.00 
"Carpentry ----------------------------------------- 1,092.00 
"Roofing and slating-------------------------------- 365.00 
"Two ventilators____________________________________ 40.00 
"Steel floor beams and bearing plates________________ 398.00 

"Plastering ----------------------------------------- 364.00 
"Painting ------------------------------------------ 55.00 

"Total ------------------------------------------$3,555.50 

"Of these items the cut stone and steps, the ventilators and $115 
of the plastering were not included in our estimates. 

"Mr. Long agrees to erect the chimney for the amount of our esti
mate $1,130, provided it is included with the contract for the remainder 
of the building. 

"Mr Long is ready to begin this work at once and it is of very 
great importance that it should be done this fall. 

"I therefore request your advice as to whether a contract may be 
entered into on the basis above described. If so, the contract will be 
properly executed and submitted to you for your approval." 

From your statement of the facts, I deduce that the total amount of Mr. 
Long's bid is $4,859.00 for building both the addition to the power house and the 
chimney. His bid for building the addition to the power house alone is $3,664.00 
and does not include the following items: 

~xcavation ---------------------------------------------------- $210.00 
Concrete floor ------------------------------------------------ 225.00 
Heating ------------------------------------------------------- 120.00 
Tunnel to the main building------------------------------------- 250.00 

Total --------------------------------------------------- $805.00 

The estimate of the total cost as filed in the office of the secretary of state is 
$3,132.00 for the power house, and $1,130.00 for the chimney. Deducting from the 
$3,132.00 (the estimate for building the addition to the power house) the abo·1e 
mentioned $805.00, which is not included in the bid, leaves a balance of $2,327.00 
as the estimate for building the addition to the power house, which is less than 
the bid submitted by Mr. Long, and it was less than the bid. as revised by Mr. 
Long after the opening of the said bids. 

Mr. Long's bid, as revised, amounts to $3,555.50 for building the addition to the 
power house, which is $1,228.50 more than the estimate when figuring the estimate 
at $2,327 .00. 

Section 2323 of the General Code provides: 

"No contract shall be made for labor or materials at a price in excess 
of the entire estimate thereof. The entire contract or contracts, including 
estimates of expenses for architects or otherwise, shall not exceed in 
the aggregate the amount authorized by law for such institution, building 
or improvement, addition thereto or alteration thereof." 
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In the case of Beaver and Butt vs. The Trustees, 19 0. S., 97, the supreme 
court held that: 

"Where, under the act of April 3, 1868, 'prescribing the duties of 
directors, trustees, etc., to whom is confided the duty of devising and 
superintending the erection, etc., of any state institution,' etc. (S & S 637), 
the trustees of the institution for the blind proceed regularly in all 
respects in accordance with law to advertise for sealed proposals, to 
be filed within a day named, for the furnishing of specified labor and 
materials toward the erection of a state institution for the blind, it is 
their duty to award the contract for the furnishing of such labor and 
materials to such person or persons who shall so offer the same at the 
lowest price and give the requisite security, provided such price is not 
in excess of the preliminary estimate required by said act." 

You state further that some of the items were overlooked in making up the 
estimate, to-wit: , 

Cut stone work and cement steps-------------------------------- $52.00 
Two ventilators ------------------------------------------------ 40.00 
Plastering ----------------------------------------------------- 115.00 

Total ----------------------------------------------------------$207.00 
and that for this reason Mr. Long has revised and changed his bid. 

In this connection I desire to say that after the bids have been received by the 
board of control and the same have been opened, the board has no authority or 
right to permit an amendment or alteration of the bid on account of error or 
mistake therein unless the facts of such mistake and the requisite data for cor
recting the same are apparent on the face of the proposal. 

(Beaver and Butt vs. Trustees, 19 0. S. 97.) 
Under the circumstances you state, it does not appear that the facts of such mis

takes and the requisite data for correcting the same appear on the face of the 
proposal of Mr. Long. 

Therefore, I am of the opinion that a contract cannot be entered into under 
the circumstances you state for the reason that the bid exceeds the estimate on 
file with the auditor of state, and for the further reason that the board of trustees 
is without the right or authority to permit a change or alteration in the bid after 
the same has been received and opened by the board of control. 

380. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

OHIO AGR~CULTURAL EXPERIMENT STATION-BOARD OF CO~TROL 
CANNOT LEASE LANDS TO OIL COMPANY. 

The board of control of the Ohio agriwltural experiment station is not author
i:::ed to enter into a lease of the lands owned by the station to a1~ oil company for 
the purpose of drilling for oil on said grounds. 

CoLUMBUS, OHIO, May 17, 1912. 

HoN. CHARLES E. THORNE, Director Ohio Agricttltural Experiment Statio11 Woos
ter, Ohio. 

DEAR .SIR :-Under date of l\fay 4, 1912, you submitted for my consideration 
a certain proposed lease, between the board of control of the Ohio agricultural 
experiment station and the Ohio Oil Company, whereby the latter, for a con-
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sideration expressed in said proposed lease, is to obtain the privilege of locating 
wells and drilling for oil and gas on the lands owned by said station at Wooster. 
As suggested in your letter, I would not, in any event, give my approval to this 
lease until the same is fully executed. The reason for asking my advice at this 
time is to facilitate the execution of the proposed lease if my opinion should 
be to the effect that such lease would be legal. 

The law governing the management and operation of the Ohio agricultural 
experiment station consists of Sections 1156 to 1170, inclusive, of the General Code. 

Section 1156 provides: 

"There shall be a state agricultural experiment station for the 
benefit of practical and scientific agriculture and the development of the 
agricultural resources of the state. It shall be known as the 'Ohio 
Agricultural Experiment Station.'" 

Section 1157 provides: 

"The state agricultural experiment station shall be under the super
vision and control of a board of control which shall consist of five 
members, who shall be appointed by the governor with the advice and 
consent of the senate. One member of the board shall be appointed 
each year who shall hold his office for a term of five years. Not more 
than three members shall belong to the same political party. (R. S. 
Section 409-2.)" 

Section 1160 provides: 

"The board of control of the Ohio agricultural experiment station 
shall be a body corporate with power to sue and be sued, to contract and 
be contracted with, to make and use a seal and to alter it at its pleasure. 
It may receive and hold in trust for the use and benefit of the station a 
grant or devise of land, or a donation or bequest of money or other 
personal property to be applied to the general or special use of the 
station as directed by the donor. (R. S. Section 409-4.)" 

The foregoing seem to be the only statutory provisions necessary to be con
sidered in arriving at the solution of your question. Under Section 1156, the 
state agricultural experiment station is established "for the benefit of practical and 
scientific agriculture, and the development of the agricultural resources of the 
state," and Section 1157 provides for a board of control consisting of five members 
to manage said station. The board of control, under Section 1160, is constituted 
"a body corporate, with power to sue and be sued, to contract and be contracted 
with," etc. 

The right to bind the state by contract is reserved to the legislature, and 
only when such power is expressly delegated by the legislature, can the same be 
exercised by any state officer or board. The lands of the agricultural experi
ment station are held in trust for the state of Ohio by the board of control for 
the uses and purposes set forth in Section 1156 supra. I am of the opinion that 
although said board of control is vested with the power of making contracts, such 
contracts must have for their object the "benefit of practical and scientific agri
culture and the development of the agricultural resources of the state.'' The 
leasing of this land, for drilling oil and gas wells, does not come within the ob
jects for which the experiment station was established, and accordingly the board 
of control may not legally enter into said lease. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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(Chief Examiner of Steam Engineers) 
45. 

DEPART~IEXT OF EXA~IIXERS OF STEA~l EXGI~EERS-DISPOSITION 
OF ~IOXEYS RECEIVED-WITXESS FEES TO I~SPECTORS

EXA~liXERS-ST ATE TREASURY. 

All moHe}'s a11d fees includi11g fines, received b:JJ tlze department of examiners 
of steam engineers are to be paid in accordance with Section 1058, Geiural Code, 
into tlze state treasury to the credit of the general revenue fund. 

An inspector of such department is entitled to witness fees as provided for 
witnesses in general. 

The duties of this department are confined to the conduct of prosecutions and 
do not extend to the collection or disposition of fines. 

CoLUMBUS, Oaro, January 13, 1912. 

RoN. C. H. WIRMEL, Chief Examiner Department of Examiners of Steam E'H
gineers, Columbus, Ohio. 

DEAR SrR :-I desire to acknowledge the receipt of your inquiry of the 4th 
inst. wherein you inquire as follows: 

"Kindly advise the undersigned as to the rights of the state in the 
collection of fines that are assessed against offenders of the law. 

"Has this department any claim to all or a part of such fines when 
a conviction is made?" 

In reply to your inquiry I desire to say that Section 1058 of the General Code, 
provides as follows: 

"The chief examiner of steam engineers shall pay all moneys and 
fees received by him from the district examiners into the revenue fund. 
On or before the tenth day of such month he shall file a report with the 
governor of the business of his office and the amount of money received 
by him and paid into the state treasury." 

By virtue of the last cited section I am of the undoubted optmon that all 
moneys and fees, including fines received by your department, are to be paid into 
the state treasury to the credit of the general revenue fund, and I am of the further 
opinion that your department has no claim either to all or any part of the fines 
which are covered in prosecutions brought by your department. 

Since the date upon which your department submitted the above inquiry you 
have verbally requested an opinion from this department as to whether or not an 
inspector in your departmnt is entitled to witness fees after having testified as a 
witness in prosecutions brought by your department. 

In answer to the last inquiry I desire to say that Section 3014 of the General 
Code provides that in criminal cases. 

"Each witness attending under recognizance or subpoena, issued 
by order of the prosecuting attorney or defendant, before the court of 
common pleas, or grand jury, or other court of record, * * *, shall be 
allowed the following fees: For each day's attandance one dollar, and 
five cents for each mile, the same as in civil causes, to be taxed in 
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only one cause, when attending in more causes than one on the same 
days, unless otherwise directed oy special order of the court. * * *." 

Section 3012 provides that each witness shall receive fifty cents for each day 
and such mileage for attending a trial before a justice of the peace or mayor of a 
municipal corporation. 

Section 3011 of the General Code provides as follows: 

"In all cases not specified in this chapter, each person summoned as 
a witness shall be allowed fifty cents for each day's attendance, and 
the mileage herein specified. When not summoned, each person called 
upon to testify in a cause shall receive twenty-five cent~." 

Answering your question directly I am of the opinion that an inspector is 
entitled to witness fees whenever he testifies as a witness, and the amount of his 
fees as such witness is determined by the above cited sections. That is to say, 
if he testifies in a trial before a justice of the peace or mayor of a municipal 
corporation he then receives a witness fee of fifty cents per day, together with 
mileage. If he testifies in a court of record as a witness attending under recog
nizance or subpoena he then receives the sum of one dollar as such witness, to
gether with mileage. If such inspector testifies in a trial before a justice of the 
peace or mayor of a municipal corporation and is not summoned he shall receive 
the sum of twenty-five cents as such witness, and likewise if he testifies in a 
court of record as a witness not under subpoena, such inspector then receives 
twenty-five cents, as provided in Section 3011 cited above. 

Addendum: 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attor11ey Geueral. 

"I may further add that the department of examiners of steam 
engineers has no concern with the collection or disposition of fines col
lected under prosecutions for a violation of the regulations of your 
department. It is their sole province to conduct the prosecution." 
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(Chief Inspector of Steam Boilers) 
146. 

BOILER INSPECTORS-EXAMINATION OF MEMBER OF BOARD OF 
BOILER RULE5-FEES FOR INSPECTION AND FOR CERTIFICATES 
PAY ABLE TO CHIEF INSPECTOR OF BOILER5-EACH BOILER TO 
BE INSPECTED. 

Members of the board of boiler rules, may take the examination provided for 
boiler inspectors in Secti01t 1058-16 of the act relating thereto, if when so taking the 
examination, they come be/ore the board as any other applicant without having 
taken any part in the preparation of the examination and without knowledge of the 
questions submitted. 

Fees provided under Section 1058-25 for inspection of boilers shall not be paid 
to em insurance inspector by express provision of Section 1058-13 and also the fee 
of fifty cents for certificates of inspection shall, by Section 1058-21 be paid only 
to the chief inspector of boilers. 

The department of boiler inspectors may not forward the certificate until the 
fee has been paid. 

Under Section 1058-21, the fee for inspecting shall be collected only from the 
owner or user of the boiler direct and cannot be exacted from an insurance com
pany which has accepted the risk. 

A sepa_rate certificate under Section 1059-21 shall be issued for each and every 
boiler operated, with all required statements. 

CoLUMBus, Oaro, February 23, 1912. 

HoN. C. H. WrRMEL, Chief Inspector of Steam Boilers, Columbus, Ohio. 
DEAR SIR :-I beg to acknowledge receipt of your letter of December 15, 1911, 

in which you inquire, first, as follows: 

"Are members of the board of boiler rules eligible to the examina
tion for certificate of competency as provided for in Section 1058-16 
(Section 11) ?" 

In reply thereto I would say that Section 1058-16 (Section 11 of the act pro
viding for the inspection of steam boilers) provides for the examination of appli
cants for certificates of steam boiler inspectors, as follows: 

"Applications for examination as an inspector of steam boilers 
shall be in writing, accompanied by a fee of ten dollars, upon a blank 
to be furnished by the chief inspector of steam boilers, stating the 
school education of the applicant, a list of his employers, his period of 
employment and the position held with each. He shall also submit a letter 
from one or more of his previous employers certifying to his character 
and experience. Applications shall be rejected which contain any wilful 
falsification, or untruthful statements. Such applicant, if the board of 
boiler rules deem his history and experience sufficient, shall be examined 
by the board at its next regular meeting, by written examination dealing 
with the construction, installation, operation, maintenance and repair of 
steam boilers and their appurtenances, and the applicant shall be accepted 
or rejected on the merits of his application and examination. A rejected 
applicant shall be entitled, after the expiration of ninety days, and 
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upon payment of an examination fee of ten dollars, to another examina
tion. 

"Upon a favorable report by the board of boiler rules, of the result 
of an examination, to the chief inspector of steam boilers, he shall im
mediately issue to the successful applicant a certificate to that effect." 

After careful consideration of your question I have reached the conclusion 
that there is no statutory provision which renders a member or the members of the 
board of boiler rules ineligible to take the examination as provided for in said 
Section 1058-16, above quoted. However, I desire to qualify this conclusion by 
saying that, as a matter of law, such member, when so taking the examination, 
must come before the board and take the examination the same as any other ap
plicant, without having taken any part in the preparation of the examination to be 
submitted, and without any knowledge as to the q·uestions to be submitted at such 
examination. 

Heretofore, it has been the rule when a member of the board of school examiners 
desires to take the examination for a teacher's certificate, before the board of 
which he was a member, that he could do so, providing he took no part in the pre
paration, and had no knowledge of the questions to be submitted at such examina
tion. 

Therefore, as· a direct answer to your specific question, I am of the opinion 
that members of the board of boiler rules are eligible to the examination for a 
certificate of competency, as provided for in Section 1058-16. 

Your second inquiry is as follows : 

"Can the fee for certific~te issued by an insurance inspector be 
collected by the latter, or must owner be notified by the department?" 

Section 1058-17 (Section 12 of said act) is as follows: 

"The chief inspector of steam boilers may, with the consent of the 
governor, appoint from the holders of certificates provided for in Section 
11, not to exceed ten general inspectors. 

"Any company authorized to insure boilers against explosion in this 
state may designate from holders of such certificates persons to inspect 
the boilers covered by such company's policies, and the chief inspector 
of steam boilers shall issue to such persons commissions authorizing them 
to act as special inspectors. Such special inspectors shall be compensated 
by the company designating them, and the fee provided for in Section 20 
shall not be collected by such special inspectors. 

"The chief inspector of steam boilers shall issue to each of such 
appointees, a commission to the effect that the holder thereof is author
ized to inspect steam boilers for the state of Ohio. 

"No person shall be authorized to act for the state, either as a 
general inspector or a special inspector, unless he holds a certificate of 
having passed the examination as herein provided, and also that he holds a 
commission from the chief inspector of steam boilers to represent the 
state in that capacity." 

Section 1058-25 (Section 20 of said act) provides as follows: 

"The owner or user of a boiler herein required to be inspected shall 
pay to the inspector upon inspection five dollars for each boiler in
ternally and externally inspected, and two dollars for each boiler in-
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spected while in operation. The inspectors shall give receipts for the 
same, and when the fee is collected by a general inspector the same 
shall be forwarded, with his report of the inspection, to the chief in
spector of steam boilers. Provided, however, that no more than eight 
dollars shall be collected in any one year on each such boiier, unless ad
ditional inspections are requested by the owner or user of same, or 
unless the boiler has been inspected and a certificate has been refused, 
or unless an additional inspection is required because of the change of 
location of a stationary boiler." 

679 

Section 1058-21 (Section 16 of said act) provides that a fee of fifty cents 
shall be charged and paid to the chief inspector of steam boilers, as follows, to-wit: 

"The certificate of inspection shall state the name of the owner or 
user, the location, size and number of each boiler, the date of inspection, 
and the maximum pressure at which the boiler may be operated, the 
name of the person that made the inspection, and of the chief inspector 
of steam boilers, and shall also contain such quotations from the statutes 
as shall be deemed necessary by the board of boiler rules, and shall be so 
placed as to be easily read in the engine room ·or boiler room of the 
plant where the boiler is located, except that the certificate of inspection 
for a portable boiler shall be kept on the premises and shall be accessible 
at all times. 

"The owner or user of a boiler herein required to be inspected 
shall pay to tlie chief inspector of steam boilers the sum of fifty cents 
for each certificate issued." 

Said Section 1058-17, above quoted, clearly states that the fees provided for 
by Section 1058-25, General Code, shall not be paid to an insurance inspector, and 
Section 1058-21 clearly provides that the fee of fifty cents on each certificate issued 
shall be paid to the chief inspe.:tor of boilers, and I am of the oipnion that the fee 
for certificates issued by insurance inspectors cannot be collected by such insurance 
inspectors, but should be paid to the chief inspector of boilers direct. 

Your third question is as foiiows : 

"Has the department the right to forward certificates before fee has 
been forwarded?" 

Inasmuch as there is no statutory provtston for insuring and forwarding 
certificates before the fee has been received by the chief inspector of boilers. I am 
of the opinion that this department has no legal right to issue certificates before the 
fee has been received for the same. In other words, I think it is the clear intent 
of the act providing for the inspection of steam boilers that the certificate of 
inspection shall not be issued until the fee for the same has been received by the 
chief inspector. 

Your fourth inquiry is as follows: 

"Can the department exact the fee from an insurance company ac
cepting the risk?" 

In answer thereto, Section 1058-21, General Code, provides that the fee for 
the inspection shall be paid by the owner or user of the boiler inspected, and, 
therefore, I am of the opinion that such fee cannot be exacted from an insurance 
company which has ·accepted the risk of insuring such boiler against explosion. 
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Such fee must be exacted by your department from the owner or owners of such 
boilers as are required to be inspected. 

Your fifth inquiry is as follows: 

"Must a separate certificate be issued for each and every boiler, 
or is it permissible where two or more boilers are\ operated and where ail 
conditions of construction and operation are equal, to issue a single 
certificate covering all the boilers?" 

In reply thereto, Section 1059-21, above quoted, provides in substance that a 
·certificate of inspection shall state the name of the owner or user, the location, 
size and number of each boiler, and further provides that said certificate shall 
be so placed as to be easily read in the engine or boiler room of the plant where 
the boiler is located. It is my opinion that the language employed in the last cited 
section means that a separate certificate of inspection shall be issued for each 
boiler, and that said certificate shall state the name of the owner or user, the 
location, number and size of the respective boiler covered by said certificate. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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(State Board of Boiler Rules) 
559. 

INSPECTION OF BOILERS-BOILERS OF CLOTHES PRESSING DEVICES 
GE~ERATING LESS THAN FIFTEEN POUNDS PRESSURE EXE~IPT. 

Under the terms of Section 1058 of the General Code boilers which are used 
for clothes pressing purposes i11 tailoring establishments which generate steam 
at a pressure of fifteen pounds or more are subject to inspectiolt. 

Boilers of this class which do not carry a pressure equal to fifteen pounds 
and which are equipped with the safety devices ordered by the board of boiler 
rules are by the same statute exempt from inspection .. No fee may therefore be 
charged for the initial inspection of such. 

HoN. C. H. WIRMEL, Chairman, Ohio Board of Boiler Rules, Columbus, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of May 13th, wherein 
you state: 

"The undersigned has been directed by the state board of boiler 
rules to ascertain your opinion in reference to the following: 

"The board has been asked to exempt from the provisions of the 
law small steam tanks which are used for clothes pressing purposes in 
tailoring establishments, and are usually operated in conspicuous places 
for the observation of the general public. While in operation such 
boilers contain about four-fifths of a cubic foot of water and are 
heated by a gas or oil burner and generate steam at a pressure of 60 
pounds per square inch. 

"Can these boilers be exempted from the law as heating boilers if 
provided with the safety appliances prescribed by the board of boiler 
rules?" 

"Can inspectors charge a fee on exempted heating boilers for the 
initial examination and approval of safety devices prescribed by the board 
of boiler rules?" 

"An early response to the above query will be gratefully appreciated." 

In answer to your first question I direct your attention to Section 2 of the 
Boiler inspection law, Section 1058-7, General Code, which is as follows: 

"On and after January 1, 1912, all steam boilers and their appur
tenances, except boilers of railroad locomotives, portable boilers used in 
pumping, heating, steaming and drilling, in the open field, for water 
gas, and oil, and portable boilers used for agricultural purposes, and in 
construction of and repairs to public roads, railroad and bridges, boilers 
on automobiles, boilers of steam fire engines brought into the state for 
temporary use in times of emergency for the purpose of checking con
flagrations, boilers carrying pressures of less than fifteen pounds per 
square inch, which are equipped with safety devices approved by the 
board of boiler rules, and boilers under the jurisdiction of the United 
States, shall be thoroughly inspected, internally and externally, and 
under operating conditions at intervals of not more than one year, and 
shall not be operated at pressures in excess of the safe working pressure 
stated in the certificate of inspection hereinafter mentioned. And shall be 
equipped with such appliances to insure safety of operation as sqall be 
prescribed by the board of boiler rules." 
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You will observe that said section provides for the inspection of all steam 
boilers and their appurtenances on and after January 1, 1912, excepting certain 
classes of boilers therein enumerated; and unless it clearly appears that a particular 
kind of boiler comes within the exceptions of the statute it is not exempt from 
inspection. It is evident from a reading of the statute that boilers used in clothes 
pressing and tailoring establishments are not exempted by name, and the fact 
that they generate steam at a pressure of sixty pounds per square inch takes them 
out of the other excepted class, to-wit: "boilers carrying a pressure of less than 
fifteen pounds per square inch, which are equipped with safety devices approved 
by the board of boiler rules." It is, therefore my opinion that such boilers, regard
less of whether or not they are equipped with safety devices approved by the 
board of boiler rules, are subject to the law. 

In answer to your second question, permit me to point out that by the express pro
visions of the section above quoted "all boilers carrying a pressure of less tha!l 
fifteen pounds per square inch, which are equipped with safety devices approved by 
the board of boiler rules" are exempt from inspection. It seems to me that an in
spection, to come within the purview of this law, is more than a mere determination 
of the steam pressure and the existence of safety devices approved by the board of 
boiler rules. If, therefore, a boiler carries a pressure of less than fifteen pounds 
per square inch, and is equipped with safety devices, etc., it is, by the positive pro
visions of Section 1058-1, exempt from inspection; and, accordingly, it is my opinion 
that no fee can legally be charged for the initial examination and approval of safety 
devices prescribed by your board. 

All boilers carrying a pressure of less than fifteen pounds per square inch 
should be inspected until they are equipped with the safety qevices prescribed by 
your board, for which inspection the regular fee should be charged, as provided 
dsewhere in the law. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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(Chief Inspector of Mines) 
120. 

:\IIXIXG SHAFTS-XECESSITY FOR HOISTIXG E:\lPLOYES-"VERTI
CAL DISTANCE"-EFFECTS OF SLOPE AT TOP AND BOTTO:\! OF 
SHAFT. 

Section 929 of the General Code provides that in a mine where a perpen
dicular shaft is of a depth of one hundred feet, the employes shall be hoisted in 
and out of the mine. 

Whm a miuiug company makes a change in a shaft 114 feet deep, by slopes at 
the first six feet of the top and the last fourteen feet of the bottom, the "vertical 
dista~zce" -u,;.thin the meaning of the Code is still beyond one hu11dred feet and the 
statute still applies. 

CoLUMBUS, OHIO, January 29, 1912. 

HaN. GEORGE HARRISON, Chief Inspector of Mines, Columbus, Ohio. 

DEAR SIR :-Your letter of January 15th received. You state : 

"The enclosed blue print represents what is known as the manway 
or travelingway for the employes to descend to, and descend from their 
work in the Imperial mine, owned by the O'Gara Coal Co., of Chicago, 
Ill., and located at Derwent, Guernsey county, Ohio. This opening was 
originally 114 feet deep from the surface to 'the coal, the main hoisting 
shaft being about the same depth. 

"The blue print also represents recent changes made at the entrance 
and the bottom of this opening, used for the purpose of ingress and 
egress by the employes of the mine. Previous to June 11, 1910, there was 
no specific law that regulated the depth or distance which the employes 
of a mine were required to travel down or up a stairway or ladder 
providerl for that purpose in any shaft mine. 

"Section 929 of the present Code makes the provision that in a per
pendicular shaft of 100 feet, or over, in depth, that the owner, lessee or 
agent is required to lower into, and hoist out of a mine the employes. 
When the vertical shaft is less than 100 feet in depth, and a stairway ap
proved by the district inspector of mines is not provided, the owner 
Jessee or agent shall be required to lower or hoist persons as above 
prescribed; but when such stairway is provided and approved, the 
hoisting of persons shall not be required. 

"As also shown by the blue print, the change made has reduced the 
perpendicular distance to less than 100 feet, and increased the distance 
of travel at the top of the shaft 30 feet, with a down grade of 13-13 per 
cent. and also increased the distance of travel at the bottom 60 feet, 
with a down grade of 15 per cent. in order to reach the level of th~ coal. 

"Being unable to decide as to the legality of this change, and the 
management and miners at this mine insisting on a legal opinion, we 
respectfully desire that you will advise us at your earliest opportunity, 
giving us a clearer definition of Section 929, covering the question at 
issue and enabling us to apply the law judiciously and impartially." 

and you inquire whether, under Section 929 of the General Code, the O'Gary Coal 
Company can be compelled to lower their employes into the mine and hoist them 
out, as provided in said section. 
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From your statement of facts I gather that the shaft which was sunk by the 
O'Gara Coal Company, and which was used by the men as a means of ingress and 
egress, was originally 114 feet deep; that certain changes were made at the entrance 
to the shaft, making a 13-13 per cent. slope, and at the bottom of the shaft by 
shooting down at the top and filling the bottom with rock and constructing a new 
travel way, making a slope of 15 per cent.; that by reason of these changes the 
"vertical distance" from the "new bottom" to the foot of the slope at the top of 
the shaft is now 99 feet; and you inquire as to the duty of the O'Gara Coal Company 
in regard to the lowering and hoisting of their men. 

It is contended on the part of the O'Gara Coal Company that Section 929 of 
the General Code does not apply to the situation presented at their mine for the 
reason that the vertical part of the travel into and from their mine is less than 
100 feet; to be exact 99 feet and 6 inches. It is claimed that the remaining fourteen 
feet of the vertical distance is eliminated by slopes of such reasonable grade that 
the burden of descending and ascending into and from this mine is no greater 
than if the shaft was originally less than 100 feet deep. 

Prior to the enactment of Section 929 General Code there was no law com
pelling mine owners to lower and hoist men into and from shafts. There are 
shafts in Ohio ranging from sixty to four hundred feet, and the distance in the 
deeper shafts is so great as to be a hardship on the men if they are com
pelled to walk i~to these mines and up therefrom by means of steps, hence the 
change in the statutes. The mining commission composed of the chief inspector 
of mines and a representative of employers and employes agreed that iq all mines 
where the only means of ingress and egress was by vertical shafts, if the depth ex
ceeded 100 feet, the mine owner should be compelled to designate one or more 
persons whose duty it should be to attend to the lowering and hoisting of the men 
into and out of such mines as provided by Section 929 General Code. 

I cannot agree with the contention of the O'Gara Coal Company that Section 
929 of the General Code does not apply to the situation presented at the O'Gara 
mines.- The "vertical distance" from the surface to the coal is still beyond 100 
feet. If the men travel through this vertical shaft 100 feet, if going down, they 
are still within eight feet of the bottom, and if going up they are six feet from the 
top. 

I am, therefore, of the opinion that Section 929 General Code does apply, and 
that the means employed by this company to eliminate the excess in the "vertical 
distance" beyond 100 feet by constructing slopes is an evasion of the statutes; that 
the reasonableness of the grade adds no argument in its favor. It should hold 
that companies could construct slopes of 13-13 per cent. and 15 per cent. at the top 
and bottom of vertical shafts as was done in the case before me, other companies 
in order to evade lowering and hoisting men would be authorized to construct 
slopes of 40 and SO per cent. grade and compel men to travel slopes of longer 
distances than those constructed by the O'Gara Coal Company and thereby d~feat 
the object of Section 929 General Code. 

I therefore, hold, as a matter of law, that the O'Gara Coal Company is com
pelled to designate one or more persons whose duty it shall be to attend to the 
lowering and hoisting of persons into and out of the mine as provided by said 
Section 929 General Code. 

·. 

Addendum: 

Yours very truly, 
TIMOTHY s. HOGAN, 

Attorney General. 

In my judgment, all the facts contained in your communication, together 
with the blue print, discloses that beyond question the shaft, within contemplation 
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of law, is a vertical shaft. The change made at the top no more takes away from 
this shaft the true characteristics of a vertical shaft on the whole than the facts 
bring the case out of the one hundred foot requirement of Section 929. 

133. 

~UNES-DOUBLE PASSAGE WAYS-NON-SUFFICIENCY OF SINGLE 
PASSAGE SEPARATED BY A CONCRETE WALL. 

The statutes provide for double entries from the surface to the working part 
of a mine separated by natural strata and a mining company does not comply with 
such requirement by building a single passage way and separating the same by 
means of a concrete wall. 

Such artificial construction is, in contemplati01t of the statute, but a single 
passage zwy. The company may not proceed to construct the legal double passage 
way beyond the limits of said concrete wall u11til a new passage way has been con
structed leading from the surface. 

CoLuMBUS, OHIO, February 16, 1912. 

HoN. GEORGE HARRISON, Chief Inspector of Mines, Columbus, Ohio. 

DEAR SIR :-You state in your letter of February 6, 1912 that: 

"Section 931 of the mining code provides, that: 'The owner, lessee 
or agent of a mine shall provide and maintain, in safe condition for the 
purpose provided, two separate and distinct traveling ways from the in
terior workings of the mine, each of which shall be available to not less 
than one opening to the surface." 

"We have in Ohio an operation, to-wit, the Golden Red Mine, situ
ated in Noble county, owned by the Guernsey Coal & Mining Company, 
of Newark, Ohio, where the management of the mine, who, after driving 
the main entries several hundred feet, double entry, came in contact with 
faulty coal of irregular thickness and of somewhat inferior quality, and 
without consulting this department, or notifying us, as required by Section 
939, ceased to drive one of these entries, widening out the other one and 
continuing it as a single entry, using ordinary canvas cloth for dividing 
the space lengthwise, and as a means of conducting the air, contrary to 
the provisions of Section 926, which states that breakthroughs between 
entries shall not exceed sixty feet apart, they drove this single entry in 
this way over six hundred feet, without the writer ever having been 
notified of the fact. 

"They commenced building a concrete partition, dividing the entry 
into two spaces lengthwise and designating it, 'two separate and distinct 
traveling ways, as required by Section 931.' They have started a new de
velopment at the inner end of the single entry, with the artificial parti
tion, and from that point have driven double entries, and working quite 
a number of miners and employes. 

"We desire that you advise this department, at your earliest op
portunity: 

"First. Does this artificial partition in the single entry constitute 
two separate and distinct traveling ways, as provided for in Section 931, 
with breakthroughs in the natural strata between two places, as required 
by Section 926? 
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"Second. If this proceeding is contrary to the provisions of Section 
931, are they justified in making this new development beyond the single 
entry without first providing a second and lawful traveling way? 

"Enclosed find copy of the investigation of this matter by three of 
our district inspectors : Robert S. Wheatly, inspector 12th district, L. D. 
Devore, inspector lOth district and John L. McDonald, inspector 3rd 
district, who reported on this matter September 26, 1911, but thinking this 
company would provide a means of escapement we have not yet taken 
any definite action." 

Accompanying your letter of inquiry is a copy of a report on the mine 
referred to in your letter made by inspectors McDonald, Wheatly and Devore, a 
copy of which report is as follows: 

"Guernsey Coal & Mining Co., Newark, Ohio. 
"Copy of report of Golden Rod Mine, made by inspectors McDonald, 

Wheatley and Devore, September 26, 1911. 

"MR. GEo. HARRISON, Chief Inspector of Mines, Columbus, Ohio. 
"Pursuant to your suggestion, we have today, in company with in

spector Ellwood, of the 5th district, examined the concrete walls used to 
divide the single entry in the Golden Rod Mine, in Noble ~ounty, into 
two compartments, and in connection therewith wish to report as follows: 

"Beginning at a point approximately 200 feet east of the bottom of 
the shaft the entry was driven for a distance of approximately 1,014 feet 
in a general easterly direction. Six hundred and forty-three feet of this 
entry was driven single and since being driven it has been separated 
lengthwise into two compartments by a con"crete wall. This wall is re
ported by the mine management to be 21 inches thick at the bottom and 
from 9 to 10 inches thick at the top, its height varying with the height 
of the entry. The south compartment was found to be as small as 4 
feet 10 inches wide and 5 feet high in one place, while on the north or haulage 
roadside, one measurement shows a height of entry 4 feet 10 inches and a 
width of 7 feet. This entry was driven in violation of Section 926 of the 
General Code in that breakthroughs were not made at the prescribed 
distances. 

"This wall is a poor and unsatisfactory substitute for natural strata 
and is the only means, which, under present conditions, provides two 
traveling ways from the interior of the mine to the surface. In our 
opinion such traveling ways are inadequate as a safe and ready means of 
escape in a probable emergency. The wall could be readily destroyed 
resulting in the entombment of those employed in the mine. 

"In view of this condition and in order that the safety of those 
employed in the mine may be properly safeguarded, we would s~ggest that 
an order be given the Guernsey Coal & Mining Co., to provide an ad
-ditional traveling way from the interior of the mine to the surface. 

You inquire first: 

"Respectfully yours, 
"ROBERT WHEATLEY, Inspector 12th District, 
"L. D. DEVORE, Inspector lOth District, 
"JoHN L. McDoNALD, Inspector 3rd District." 

"Does this artificial partition in the single entry constitute two 
separate and distinct traveling ways, as provided for in Section 931, 
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with breakthroughs in the natural strata between two places, as required 
by Section 926 ?" 

Section 931 of the General Code provides in part as follows: 

"The owner, lessee or agent of a mine shall provide and maintain, 
in safe condition for the purpose provided, two separate and distinct 
traveling ways from the interior workings of the mine, each of which 
shall be available to not less than one opening to the surface. One of 
such traveling ways may be designated by such owner, lessee or agent as 
the principal traveling way. One of such traveling ways may be desig
nated as the escapement way. The provision of this se~..Lion shall not 
prohibit such owner, lessee or agent from designating more than one 
principal traveling way, or more than one escapement way, so long as the 
provisions thereof are complied with." 

Sectiorr 926 of the General Code provides in part as follows : · 

"* * * From a point where the seam is reached in the opening of a 
mine, to a point not exceeding a distance of four hundred feet therefrom, 
breakthroughs shall be made between main entries, where there are no 
rooms worked, not ·more than 100 feet apart, provided such entries are 
not advanced beyond the point where the breakthrough will be made until 
the breakthrough is complete. Breakthroughs between entries, except as 
hereinbefore provided, shall be made not exceeding sixty feet apart. * * *" 

887 

It appears from the statement of facts contained in your letter and from the 
report made by your inspectors that the coal company mentioned drove its main 
entries several hundred feet, double entry system, came in contact with faulty 
coal of irregular thickness and inferior quality, and without consulting your de
partment ceased to drive one of these entries, widening out the other one to about 
twelve feet and drove it as a single entry through this fault using ordinary canvas 
cloth for dividing the space lengthwise as a means of conducting the air during the 
driving of the entry, and after it was driven six hundred feet built a concrete 
partition twenty-one inches thick at the bottom and nine or ten inches thick at the 
top, the height varying with the height of the entry. The coal company ch\im that 
they have by erecting this concrete wall in a single entry complied with Section 
931 of the General Code as to providing two separate and distinct traveling ways for 
their employes. It further appears from your statement of facts that after they 
had driven through this fault and constructed the cement partition that they are 

· continuing the doubly entry system. 
Answering your first inquiry, it is my opinion, in contemplation of law, that 

there is from the point where the double entry ceases and where they begin at 
the end of the six hundred feet, which is divided into two ways by an artificial 
wall, but only one traveling way. The law contemplates two traveling ways sep
arated by natural pillars and walls. Section 926, quoted above, provides that 
breakthroughs shall be made every sixty feet in the entry not artificial openings 
in an artificial wall but breakthroughs made through coal slate, etc. 

It was the intention of the legislature in the enactment of the mining code 
to safeguard the lives of the men employed in the mines; that adequate means of 
escape be provided in cases of emergency. All laws passed to protect the lives of 
men employed in mines should be strictly construed and rigidly enforced. The 
dangers incident to mining coal are great enough without adding thereto by lax 
enforcement of the mining laws on the part of those charged with the enforcement 
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thereof, and by a too liberal construction of the laws on the part of those whose 
duty it is to construe the laws in order that they may be enforced as construed. 

The law contemplates two separate and distinct traveling ways for the in
gress and egress of men in mines it contemplates two traveling ways separated by 
natural walls instead of artificial walls; walls that cannot be destroyed by the ex
plosion of powder or other accidents common in mines, walls that in case of 
emergency requiring the escape of men, when one of the traveling ways is ob
structed will leave the other free for the safe conduct of the men to the outside. 
From the report of your inspectors the cement wall constructed in this mine, 
even if it were permissible, is insufficient and unlawful. Your inspectors say: 

"This wall is a poor and unsatisfactory substitute for natural strata 
· and is the only means, which under present conditions provides two 
traveling ways from the interior of the mine to the surface. In our 
opinion, such traveling ways are inadequate as a safe and ready means 
of escape in a probable emergency. The wall could be readily destroyed 
resulting in the entombment of those employed in the mine." 

The artificial means adopted by this company in order to technically comply 
with Section 931 General Code is a justification for my position that laws enacted 
for the protection of the lives of men employed in mines should be strictly construed 
and rigidly enforced. In case of a probable emergency .the wall erected by this 
company could be readily destroyed resulting in the entombment of those employed 
in the mine. 

I, therefore, advise you that the artificial partition in the single entry in this 
mine erected to provide two separate and distinct traveling ways does not comply 
with Section 931 of the General Code. That in contemplation of law there is but 
one traveling way in that part of the entry way where the artificial wall is located. 

Your second inquiry is as follows : 

"If this proceeding is contrary to the provisions of Section 931, are 
they justified in making this new development beyond the single entry 
without first providing a second and lawful traveling way?" 

The answer to your first inquiry practically answers the second. Section 931 
of the General Code requires two separate and distinct traveling ways from the in
terior workings of the mine, each of which shall be available to not less than one 
opening to the surface. If the only means of ingress and egress to that part 
of the mine beyond this single entry divided by the cement wall is through the 
single entry, then I hold, as a matter of law, that this company is not justified 
in making new developments beyond the single entry without first providing a 
second safe and lawful traveling way as provided by Section 931 of the General 
Code. 

Addendum: 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

In my judgment your department is not called upon to pass upon the sufficiency 
of artificial walls between entries however substantial when the statute contemplates 
natural support and natural division of entries. 
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431. 

OIL AND GAS WELLS-NOTICE TO CHIEF INSPECTOR OF MINES 
WHEN DRILLED IN COAL PRODUCING COUNTIES. 

Section 973, General Code, requires persons drilling any well for oil of gas or 
elevator well, or test well, only in counties wherein any quantity of minable coal 
is prod~tced, to give notice in writing of such drilling to the chief inspector of 
mmes. 

CoLUMBus, OHio, May 13, 1912. 

HoN. GEORGE HARRISON, Chief Inspector of Mines, Columbus, Ohio. 

DEAR SIR:-Your letter of May 8th received. You ask my construction of 
the following portion of Section 973 General Code: 

"Any person, firm or corporation causing to be drilled any well for 
oil or gas or elevator well or any test well within the limits of any coal 
producing county of this state, must give notice, in writing, of such fact 
to the chief inspector of mines, stating the location of the land upon 
which such well is to be drilled." 

You inquire further whether the smallness of the production of the coal in 
any county would justify annulling the law. 

Section 973 prior to the last amendment provided as follows: 

"Any person, firm or corporation intending to drill an oil or gas 
well where same is likely to penetrate a workable seam of coal, shall 
give notice in writing, of such intention to the chief inspector of mines, 
stating the location of the land upon which such well is to be drilled, 
and procure from him before proceeding to drill, permission in writing. 

"Written notice from the owner, lessee or agent of the seam of 
coal, setting up the facts that the oil or gas well to be drilled, will, or 
that the well already drilled has penetrated a workable seam of coal, 
shall be sufficient notice to the person, firm or corporation intending to 
drill or having drilled such well, that such well will or has penetrated 
a workable seam." 

Section 973 as amended 102 0. L. now provides: 

"Any person, firm or corporation causing to be drilled any well for 
oil or gas or elevator well or any test well within the limits of any 
coal producing coullty of this state, must give notice, in writing, of such 
fact to the chief inspector of mines, stating the location of the land upon 
which such well is to be drilled." 

. The law prior to the last amendment required notice in writing only when 
an oil or gas well was liable to penetrate a workable seam of coal. This law gave 
rise to many disputes and evasions of the law. Drillers were either purposely 
silent .as to their penetrating a seam of coal or reported "no coal." This was so 
even in counties and in sections where coal was located ; the result was that the 
law soon became a dead letter. 

In 1911 the law was changed so as to make it the duty of all persons, firms or 
corporations drilling for oil or gas in any coal producing county, to give notice 
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in writing to the chief inspector of mines stating the location of land upon which 
the well was to be drilled. The law as it now reads is plain. There is no room 
for doubt. It makes no discrimination as to the amount of coal produced necessary 
to bring oil and gas drillers under its provisions. 

If a county produces any quantity of minable coal, all persons, firms or cor
porations drilling for oil or gas, elevator well or any test well, must give notice in 
writing of such fact to the chief inspector of mines, stating the location of the 
land upon which such well is to be drilled. 

Whether the land to be drilled for oil or gas produces coal or whether it does 
not, if the land is located in a coal producing county, the statute applies. 

Very truly yours, 
TrMOTHY S. HoGAN, 

A ttomey Ge1feral. 
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(State Inspector of Oils) 
322. 

OIL IXSPECTOR-POWER TO IXSPECT AXD LABEL, "DANGEROUS"
SUBSTAXCES XOT GASOLIXE XOR PETROLEUM AND USED FOR 

::O.IECHANICAL PURPOSES. 

Applying to the rule of "euisdum genaris" to Secti01~ 865 General Code, the 
state inspector of oils or his deputies, by authority thereof, may lawfully stamp or 
stencil as "dangerous," a package containi1zg any substance, which is "similar to 
gasoline" or petroleum, by reason of its being a volatile fluid by-product of petroleum 
or mineral oil, having a degree of explosiveness ascertained by the use of the flash 
test for illuminating oil. · 

By applying the rule of enumeratio11 and exclusion, the fact that the omission 
of the words, "for illuminating purposes" in Sections 865 and 866 General Code 
u.:hich words are included in all other relative statutes, justifies the conclusion that, 
the above powers of inspection a11d labeling are extended to substances fulfilling the 
above definition whether they ba intended to be used for illuminating purposes 
or not. 

CoLUMBUS, OHIO, March 23, 1912. 

HoN. W. L. FINLEY, State Inspector of Oils, Columbus, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of March 15th re
questing my opinion upon the following questions presented by a letter from Mr. 
Rober C. Paw, vice president of the Sun Oil Company, to you: 

"May the state inspector of oils or his deputies lawfully stamp or 
stencil as "dangerous" a package containing a substance which is neither 
gasoline nor petroleum-ether and which is not used for illuminating 
purposes but solely for mechanical purposes? 

"May the department of oil inspection lawfully inspect such sub
stance and collect fees therefor?" 

Section 865 of the General Code provides as follows: 

"Gasoline, petroleum-ether or similar or like substances, under what
ever name called, whether manufactured within this state or not, having 
a lower flash test than provided in this chapter for illuminating oils, shall 
be inspected by the state inspector of oils or his deputies. Upon in
spection, the state inspector or a deputy shall affix by stamp or stencil 
to the package containing such substance a printed inscription containing 
its commerical name, the word 'dangerous,' date of inspection and the 
name and official designation of the officer making the inspection. For 
such inspection, the state inspector or his deputy shall receive the· same 
fees as for the inspection of oil, which shall be paid into the state 
treasury as herein provided for other fees. Such fees shall be a lien on 
the gasoline, petroleum-ether or similar substance so inspected. For such 
inspections, deputy inspectors shall receive the same fees and shall make 
monthly report of such inspections, as provided herein for the inspection 
of oils. \Vhoever sells or offers for sale any gasoline, petroleum-ether 
or similar or like substance not stamped as provided in this chapter shall 
be fined not more than one thousand dollars or imprisoned in the county 
jail not exceeding twenty days, or both." 
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This section was a part of Section 13 of the act of May 9, 1908, 99 0. L. 
518. The remainder of said Section 13 is incorporated in Section 866 General Code 
which is as follows: 

"So far as practicable, the provisions of this chapter relating to the 
inspection of oil shipped to distributing stations in tank cars, shall govern 
similar shipments of gasoline, petroleum-ether or similar or like sub
stances." 

In the original section the latter portion of the section was as follows: 

"The provisions of this chapter relating to the inspection of oil 
intended to be sold or offered for sale for illuminating purposes in this 
state which is shipped to distributing stations in tank cars shall be con
strued by the inspector of oils as governing, so far as practical, similar 
shipments of gasoline, petroleum-ether or similar or like substances." 

Whatever may be the meaning of these two sections and of the original 
Section 13 it is clear that all the remainder of the chapter relates solely to il
luminants. Without quoting, I refer to Sections 854, 856, 857, 858, 859, 860, 862, 
863 and 864 without mentioning other sections, as clearly disclosing that the pur
poses of all tests and inspections made by the state inspector of oils other than 
those provided for in Section 865 relate to the safety and utility of derivatives and 
by-products of mineral and petroleum oils for illuminating purposes. 

Section 861, which I have omitted from the catalogue of sections above set 
forth is of peculiar interest. It provides as follows: 

"If upon inspection oil in tank cars is rejected,- the certificate, in 
addition to the word 'rejected,' shall set forth the car initials and number, 
the date of inspection and the official signature of the officer making such 
inspection, and shall be delivered to the owner of the oil or his agent. 
Whoever transfers the contents of such car to a storage or receiving tank 
from which illuminating oil is distributed to consumers or dealers within 
this state shall be fined not less than one thousand dollars or imprisoned 
in the county jail not exceeding twenty days or both." 

This is the section referred to in Section 866. Coming now to the precise 
questions raised by Mr. Paw's letter, I beg to state that upon a reading of Section 
865 it appears reasonably clear to me that both of these questions must necessarily 
be answered in the same way. Whatever substances the state inspector of oils has 
the power to inspect he has the power to brand as "dangerous" under this section. 
Both powers and duties-those of inspection and those of stamping, relate to the 
same things, viz., "gasoline, petroleum-ether or similar or like substances * * * 
having a lower flash test than provided in this chapter for illum.inating oils." 

I observe that the claim is made by Mr. Paw that the substance concerning 
which he particularly inquires, which is already described in the question as I have 
stated it as not being gasoline or petroleum-ether, is not similar to or like either one of 
these substances. This is a question of fact, of course. I have no means of 
knowing what substances are like gasoline or petroleum-ether. I beg to advise you, 
however, that in my opinion, the respect in which its likeness is to be determined is 
explosiveness. I do not think it necessary that a substance in gasoline or petroleum
ether should be chemically or mechanically similar to or like either one of these 
substances in any respect other than this one. 

The general assembly in enacting this law did not use the words "similar" or 
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"like" in any scientific or technical sense and must be regarded as having in mind 
as the basis of the comparison suggested by them, the fundamental idea which runs 
through the whole section. 

It is, therefore, my opinion that a substance in order to be "similar to" or "like" 
gasoline or petroleum-ether must at most have the attributes of fluidity, volatility 
and explosiveness which characterize both of these substances, and all of which 
are elements which enter into the other considerations of Section 865. That is to 
say, it is not every fluid that is "similar to" or "like" gasoline or petroleum-ether 
or both of them nor every volatile substance, nor every explosive substance, but a 
substance which is at once fluid, volatile and explosive is like gasoline and 
petroleum-ether and similar thereto. 

I have just advised you as a matter of law as to the scope of the words 
"similar to" and "like" as used in Section 865. The application of the principle 
which I have tried to define to a specific case is, of course, a question of fact. If 
the substance which Mr. Paw refers to is not volatile like gasoline and petroleum
ether and is not similarly explosive, which, of course, would be ascertained by the 
use of the flash test referred to in the section, then, of course, there is no question 
that the inspector of oils or his deputy may not lawfully inspect or label as 
"dangerous" any packages containing such substance. 

If, however, the substance is fluid, volatile and possessed of the degree of 
explosiveness described in Section 865, then the further question. which I take it is 
the one in Mr. Paw's mind and in yours, is raised, viz.: Is Section 865 intenderl 
to apply to substances not used or intended to be used for illuminating purposes? 
I have already pointed out that the entire chapter exclusive of Sections 865 and 866 
relates to illuminating fluids. In practically every section of the act excepting these 
now under consideration the words "for illuminating purposes" occur and limit 
the meaning of general language otherwise of broader significance. It is also true 
that the chapter is otherwise limited to the inspection, handling and sale of mineral 
oils and by-products of petroleum. This, however, is equally true of Section 865 
and this fact itself furnishes another possible element for your guidance in 
determining what constitutes a substance "similar to" or "like" gasoline or pe
troleum. That is to say, a substance is not "similar to" or "like" gasoline or 
petroleum-ether unless it is a by-product of petroleum, I should have stated this 
qualification in formulating the definition above set forth, and for the sake of 
clearness I repeat that definition as further limited by this qualification: 

A substance is "similar to" or "like" gasoline or petroleum-ether, within the 
meaning of Section 865 General Code which is a volatile fluid by-product of pe
troleum of mineral oil having a degree of explosiveness ascertained by the use of 
the flash test for illuminating oil. 

Returning again to a discussion of the question as to whether or not Section 
865 is limited in its application to illuminants, I beg to state that in my opinion it 
is not so limited. The related statutes here afford an exceptionally apt illustration 
of the application of the rule of statutory construction known as that of enumera
tion and exclusion. All of the sections of the chapter having been enacted at the 
same time and the qualifying phrase "for illuminating purposes" being found in 
all of the other sections of the act the omission of that phrase from Sections 865 
and 866 is of itself clear evidence that the legislature did not intend the applica
tion of this section to be limited to illuminating substances. It is a matter of 
common knowledge that the uses of gasoline are by no means limited to illuminating 
purposes for indeed this substance is ever used for such purpose. So also with 
petroleum-ether. It seems to me that every consideration of fact and every rule 
of statutory construction point to the conclusion that Section 865 is intended to 
apply to all substances similar to or like gasoline and petroleum-ether as above de
fined whether they are intended to be used for illuminating purposes or not. 



894 S'I'ATE INSPEC'I'OR OF OILS 

For all of the above reasons then I am of the opinion that a substance which 
is within the foregoing definition like or similar to gasoline or petroleum-ether 
must be inspected by the inspector of oils or his deputy, and upon inspection the 
label "dangerous" must be affixed to each package thereof, if found to be of lower 
flash test than prescribed by statute. 

Yours very truly, 
TIMOTHY S. HOGAN. 

Attorney General. 
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(Chief Inspector of Workshops and Factories) 
327. 

BUILDING CODE-CHANGE OF BUILDING FROM STOREROOM TO 
THEATER BUILDING BY TENANT AGAINST WILL OF LANDLORD, 

A building was leased for a term of years for theater purposes and at the ex
piration of the lease, converted by the tenant, contrary to· the will of the landlord, 
into a place for business purposes. A new lease was granted by landlord at the 
expiration of the first lease, with the intention that the building should be continued 
to be used as a theater, and said building was reconverted by the new tenants into 
a theater. 

Held: 
That the temporary change in construction did not change the character of the 

building as a theater for the purposes uf the building code. 

CoLUMBUS, OHIO, May 3, 1912. 

HoN. THOMAS P. KEARNS, Chief Inspector Workshops and Factories, Columbus, 
Ohio. 
DEAR SIR :-1 have your communication of April 20th wherein you state: 

"A short time ago plans and specifications were submitted to this 
department for a picture show to be installed in a room owned by D. 
and W. H., at -------------· Ohio, which we refused to approve for the 
reason that the room contemplated being used did not meet the require
ments of the new state building code. 

"Section 2 of the administrative section of the new building code 
provides that all buildings erected, built or equipped for theatrical pur
poses or to which any alterations or repairs are made, except for mainte
nance without affe_cting the construction, sanitation, safety or other vitai 
features must comply with the requirements and provisions relating there
to contained in the new state building code. 

"Therefore the department felt that since this room had been 
abandoned for picture show purposes and converted into a business 
room that it was no longer a theater, and if the same was to be equipped 
for theater purposes it would have to comply with all the requirements of 
the state building code. 

"The owners contend, however, that since the building has been 
used for seven years for picture show purposes and is again under lease 
for a term of five years to be used for such purposes, that the provisions 
of the new code do not apply to this building and set forth their reasons 
in the following statement of facts. 

"That the building had been leased for seven years for the purpose 
of operating a moving picture show which had been operated there until 
the last week in :\1arch, 1912, when the lease expired. On January 8, 1912, 
the property was again leased to D. for the continuation of and the oper
ation of a moving picture show business. That one of the terms or pro
visions of the lease of the former occupant was that the building at the 
expiration of the lease should be put back into its original condition which 
the lessee did notwithstanding that he was requested not to do so by the 
owners of the building as it was desired to use it again for picture show 
husiness. This, they allege, was done for the purpose of stifling com-



898 CHIEF INSPECTOR WORKSHOPS AND FACTORffiS 

petition, obtaining a monopoly of the business and to prevent the new 
lessee from operating a picture show therein, and for these reasons believe 
that they should not be made to comply with the requirements of the new 
building code. 

"If this building had been left in the same condition it was in when 
being used as a picture show, of coure there could have been no objection 
to the parties continuing its use for that purpose, but since it has been 
changed back to a business room as per the ·terms of the lease the 
question arises-Could this room again be equipped and used for picture 
show purposes without complying with all of the provisions of the new 
building code, or shall it be regarded as a theater notwithstanding that 
it has been converted into a business room and required to comply only 
with such provisions of the law as would be applicable to other picture 
shows now in operation? 

"I would be pleased to have you render an opinion in this matter 
and the department will be governed accordingly." 

The question presented is not entirely free from difficulty, yet, in the light 
of the facts submitted and agreed upon, I have no hesitancy in readily reaching 
a conclusion. You know, of course, that I have no desire to infringe upon your 
domain. When it comes to the facts involved in that particular case, your depart
ment has exclusive jurisdiction, I can only give you the law as I see it and such 
advise in the matter as you may request. 

From your inquiry I gather that for seven years the room in question has 
been equipped and used exclusively as a theater, and that· prior to the expiration of 
the lease about April 1, 1912, in fact, on the 8th day of January, last, the landlord 
had again leased the premises for five years longer to another party for theater 
purposes to commence at the termination of the then lessee's term.· It further 
appears that the landlord waived any right to have the room restored to the con
dition in which it was when first rented, which, under the usual provisions of a 
lease, he might have required. And, further, it appears that the first lessee, for 
some reason of his own and against the expressed request of the owner, restored the 
room by replacing the front, leveling the floors, and, so as to make it in form again 
a store ~oom as when he first took possession of it. 

You desire to know, did such restoration change the room from its character 
as a theater to a store room so as to bring the restored room under the regula
tions of the new state building code? It is conceded that if the room remained a 
theater it would not be affected by the new building code as the provisions .thereof 
had no retrospective application. 

The law is well settled that a landlord may waive 
covenants entered into by his lessee and that any positive 
covenantee will relieve the covenantor from performance. 
Tenant, Section 269). 

the performance of the 
act ot prevention b:y the 
(Taylor's Landlord and 

The act of the landlord in seeking to purchase the chattels of the tenant 
and his demand that the building be left in the same condition as it was con·· 
stituted sufficient notice to the tenant that the said landlord did not want the 
physicial restoration of the premises to the condition in which they. were before 
the room was changed into a theater. The further fact that the landlord three 
months before the expiration of the said lease leased the premises for the same 
business, to-wit, a moving picture show, manifests an intention of continuing the 
character of the room. Xor can I conclude that the mere caprice or wilful act of 
the tenant in changing the room back to its first and former physical conditions 
would militate against the express desire and intention of the landlord. 

It is my opinion, therefore, under the conceded facts that the room was con-
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tinuously a theater; that the act of the tenant was ineffective to change its character 
in the manner attempted; that !Jeing a theater room continuously from and after 
the time of the going into effect of the state building code it was without its 
provision and that the state building code commission should so regard and treat 
said room. 

Of course you understand that the theater would be subject to and have to 
comply with such regulations as are applicable to similar picture shows and theaters 
under the existing law. 

459. 

Very truly yours, 
TrMOTHY S. HoGAN, 

Attorney General. 

SCHOOLIXG CERTIFICATES FOR CHILDREN BETWEEN FOURTEEN 
AND SIXTEEN, NOT REQUIRED DURING SCHOOL VACATION 
PERIODS. 

The history of tlze statute and its process of codification make clear that .the 
words "as provided b;• law" in Section 12994, General Code, providing a penalty 
for employing children bet<,•een fourteen and sixteen years of age without schooling 
certificate "provided by law," refer to Section 7i65 and Section 7766, General Code, 
which require the certificate only for employment during the school term. 

Such a co11struction harmoni:::es the statutes and is in keeping with the !Ill

doubted legislative i1ztent to prevent child labor only in so far as it interferes with 
schooling. 

CoLUMBUS, Omo, June 14, 1912. 

HaN. T. P. KEARNS, Chief Inspector of Workshops and Factories, Columbus, Ohio. 

DEAR SIR:-Your fa\"Or of June 13, 1912, is received in which you inquire as 
follows: 

"I am in receipt of a number of letters relative to the issuing of 
schooling certillcates for minors between the ages of fourteen and sixteen 
years during the vacation periods,. or when school is not in session. 

''The child labor laws, Section 12994, and Section 7765 of the com
pulsory educational laws conflict in this respect. 

"Section 7765 of the compulsory educational laws provides that 
children shall not be employed during the school term without the proper 
age and schooling certificate, while Section 12994 of the child labor laws 
does not make any exception as to the time of employment, and provides 
that they shall procure an age and schooling certificate provided by 
law !Jefore they can be given employment. 

"I would be pleased to have you render an opinion as to whether or 
not this department can compel the filing of schooling certificates with 
the employer during the' vacation months, or the time that the schools 
are not in session." 

Section 7765, General Code, provides: 

"Xo child under sixteen years of age shall be employed or be in the 
employment of any person, company or corporation during the school 
term and while the public schools are in session, unless such child pre-
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sents to such person, company or corporation an age and schooling cer
tificate herein provided for as a condition of employment, who shall 
keep the same on file for inspection by the truant officer or officers of the 
department of workshops and factories." 

The schooling certificate to be furnished is set forth in Section 7766, General 
Code, which provides in part: 

"An age a'ud schooling certificate shall be approved only by the 
superintendent of schools, or by a person authorized by him, in city or 
other districts having such superintendent, or by the clerk of the board 
of education in village, special and township districts not having such 
a superintendent, upon satisfactory proof that such child is over fourteen 
years of age, and that such child has been examined and, passed a satis
factory fifth grade test in the studies enumerated in Section seventy-seven 
hundred and sixty-two; provided, that residents of other states who 
work in Ohio must qualify as aforesaid with the proper school authority 
in the school district in which the establishment is located, as a con
dition of employment or service, and that the employment contemplated 
by the child is not prohibited by any law regulating the employment of 
children under sixteen years of age. Every such age and schooling cer
tificate must be signed in the presence of the officer issuing the same, 
by the child in whose name it is issued." 

Section 12994, General Code, provides: 

"Whoever, having charge or management of such establishment as 
provided in the next preceding section, employs or permits a child be
tween fourteen and sixteen years of age to work in or in connection 
with such establishment, or in the distribution or transmission of mer
chandise or messages, without first procuring from the proper authority 
the age and schooling certificate provided by law, shall be fined not less 
than twenty-five dollars nor more than fifty dollars." 

It will be observed that Section 7765, General Code, prohibits the employment 
of a child under the age of sixteen, during the school term and while the public 
schools are in session, unless such child presents an age and schooling certificate. 

Section 12994, General Code, does not mention the school term or session, 
but specifies that a child between the ages of fourteen and sixteen must procure 
the age and schooling certificate "provided by law." Your question is whether this 
age and schooling certificate must be procured in order that a child between the 
ages of fourteen and sixteen, can be employed during the vacation period, or when 
the schools are not in session. 

Sections 7765 and 7766, General Code, were originally parts of Section 4022-2, 
Revised Statutes. Said Section 4022-2 also contained the penalty for a violation of 
the provisions· of said section. The penalty is now found in Section 12975, 
General Code, and not in Section 7765, et seq., of the General Code. Said 
Section 12975, General Code, provides: 

"Whoever employs a minor under sixteen years of age before 
exacting from such minor the age and schooling certificate provided by 
law, or fails to keep such certificate on file, or who fails to return to 
the superintendent of schools or the person authorized by him such cer
ticate within two days from such minor's withdrawal or dismissal from 
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his services as provided in Section seventy-seven hundred and sixty or 
to permit a truant officer, upon request thereafter, to examine such cer
tificate, shall be fined not less than twenty-five dollars nor more than 
fifty dollars." 

The penalty as set forth in Section 4022-2, Revised Statutes is as follows: 

"Any person, company or corporation, employing any minor con
trary to the provisions of this section shall be fined not less than twenty
five nor more than fifty dollars." 

901 

The provisions of Section 12975, General Code, as to procuring the schooling 
certificate, are similar to those found in Section 12994, General Code, while in the 
original act the penalty was as to the provisions of Section 4022-2, Rev. Stat., 
which excepted the periods of vacation and when the public schools were not in 
session. 

The provisions of Section 12994, General Code, were originally found in 
SeCtion 6986-7, Revised Statutes. The latest amendment of this section prior to the 
adoption of the General Code, was in 99 Ohio Laws, page 30. Section one of said 
act contained the following provision: 

"* * * nor shall a child between fourteen and sixteen years of age 
be employed, permitted or suffered to work in or in connection with any 
of the aforesaid establishments, nor in the distribution or transmission 
of merchandise or messages, without first procuring from the proper 
authority the age and schooling certificate prescribed in Section 4022-2 
of the Revised Statutes." 

It was this provision which was codified and carried into the General Code 
in Section 12994, now under consideration. This provision states that the child must 
procure the age and schooling certificate "prescribed" by Section 4022-2, Revised 
Statutes. Said Section 4022-2 contained the provisions now found in Sections 7765 
and 7766, as to when such certificate should be procured and the requirements of 
the certificate. Did the provisions of section one of the act of 99 Ohio Laws, page 30, 
that such child should procure a certificate as prescribed by Section 4022-2, Revised 
Statutes, refer only to the age and schooling certificate as therein provided, or did 
it also refer to the provision that no employment should be made during the school 
term, or when the public schools were in session, without securing such certificate 
If said provision referred to both then the two sections can be harmonized. 

The statutes do not absolutely prohibit the employment of children between 
the ages of fourteen and sixteen years. But it does prohibit such employment 
unless certain conditions arc and requirements arc complied with. The statutes 
prohibit the employment of children under the age of fourteen years. 

Section 12993, General Code, provides: 

"\Vhoever, having charge or management of a factory, workshop, 
business office, telephone or telegraph office, restaurant, bakery, hotel, 
apartment house. mercantile or other establishment, employs or permits 
a child under the age of fourteen years to work in or in connection with 
such establishment. or in the distribution or transmission of merchandise 
or messages shall be fined not less than twenty-five dollars nor more 
than fifty dollars." 

The purpose of the provisions of the statutes as to children between the ages 
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of fourteen and sixteen years is not to prohibit absolutely their employment, but to 
require that they shall meet certain educational tests before they shall be employed. 
If they have not secured the required amount of education they are required to 
attend school. This is shown by Section 7767, General Code, which provides: 

"All minors over the age of fourteen and under the age of sixteen 
years, who have not passed a satisfactory fifth grade test in the studies 
enumerated in Section seventy-seven hundred and sixty-two, shall attend 
school as provided in Section seventy-seven hundred and sixty-three, 
and all provisions thereof shall apply to such minors. 

"In case the board of education of any school district establishes 
part time day schools for the instruction of youths over fourteen years 
of age who are engaged in regular employment, such board of education 
is authorized to require all youth who have not satisfactorily completed 
the eighth grade of the elementary schools, to continue their schooling 
until they are sixteen years of age·; provided, however, that such youth 
if they have been granted age and schooling certificates and are regularly 
employed, shall be required to attend ~chool not to exceed eight hours 
a week between the hours of 8 a. m. and 5 p. m. during the school term. 
All youth between fourteen and sixteen years of age, who are not 
employed, shall be required to attend school the full time." 

The primary intent of the statutes and of the provisions under consideration 
is to require compulsory education to a certain grade and age. During vacation 
period there is no .school and if an age and school certificate was required during 
that time, from all children from fourteen to sixteen years of age, before they 
could be employed, many of these children could not meet the requirements of the 
law to secure a certificate. They could not be employed, neither could they attend 
school. The compul~ory education law is inoperative during the period of vacation, 
for the reason that there are no sessions of the school to attend. 

The codification commission changed the word "prescribed" in Section 6986-7, 
Revised Statutes, to the word "provided" in Section 12994, General Code. These 
words, as therein used, are similar in meaning. 

In case of United States vs. Dimmick, 112 Fed. 350, District Judge De Haven, 
says at page 351 : 

"The words 'prescribe,' 'direct' and 'order' are all synonyms of 
the word 'require.' " 

In Webster's International Dictionary the following definitions are given: 

"Provide. To establish as a previous condition; to stipulate. 
"Provided. It being provided; on condition; with the stipulation. 
"Prescribe. To lay down authoritatively as a guide; direction; or 

rule of action; to impose as a peremptory order; to dictate; appoint; 
direct; ordain.'' 

The synonyms of "require" are given as, exact, enjoin, direct, order, demand, 
need. 

If we substitute for provide in Section 12994, General Code, the word 
"stipulate" it will read "without first procuring from the proper authority the age 
and schooling certificate stipulated by law." In this sense this provision will refer 
to both Sections 7765 and 7766, General Code. 

If we use the word "prescribed" for "provided" and place therein "direct" as 
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given in the definition of prescribe, said section will read as "directed by law." In 
this sense said provision will also refer to both Sections 7765 and 7766. 

Reading the word "prescribed" as meaning "required" as in the opinion of De 
Haven, supra, said section will read as "required by law." In this sense also this 
provision will refer to both of said sections. The word "direct" is given as a 
synonym of "require"· and also as one of the meanings of "prescribe" in \Vebster's 
dictionary. 

The provisions of the statutes under consideration are upon the same subject 
matter and should he construed if possible so as to permit each provision to stand. 
If it is held that the provisions of Section 12994, General Code, apply to all periods 
of the year, it would in effect nullify the provisions of Section 7765, General Code, 
which require the certificate only during the school term or when the public school 
is in session. If, on the other hand, the term "provided by law" as used in Section 
12994, General Code, is construed as meaning "required by law" or "stipulated by 
law," it would refer to the provisions of Section 7765, General Code, and would 
make both sections harmonious. That in my opinion is the proper construction of 
Sections 12994 and of 12975 of the General Code. Such a construction does not 
do violence to the language used in said sections and is in harmony with the 
purpose of the legislature in regulating the employment of children and of re
quiring compulsory education. 

It is my opinion that an age and schooling certificate cannot be required as 
a condition of employment of a child between the ages of fourteen and sixteen 
years, during the period of time not covered by the school term, that is during 
vacation, nor during the time when the public schools are not in session. 

Respectfully, 
TrMOTHY S. HoGAN, 

Attorney General. 
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(Inspector of Building and Loan Associations) 
103. 

CORPORATIO~S-BUILDING AND LOA~ ASSOCIATIONS-JUDGMENT 
IN QUO WARRANTO FOR NON-USER FOR FIVE YEARS. 

The state u11der Section 12323, General Code, is entitled to a judgment in quo 
warra11to agaiust a building and loan association for non-user only after such·cor
poration has failed to use its corporate rights, privileges, and franchises for a 
period of five years. 

CoLUMBUS, OHio, January 30, 1912. 

HoN. E. H. MooRE, l11spector of Buildi11g aud Loa~t Associations, Columbus, Ohio. 

DEAR SIR :-I am in receipt of your letter of January 11, 1912, wherein you 
state: 

"A certain deposit and loan company was incorporated July 19, 
1910. Pu to the present time this company has transacted no business, 
having advanced only so far as the consideration and adoption of con
stitution and by-laws. 

"Will you kindly advise whether this company can continue to hold 
its charter for an indefinite period without carrying on the business for 
which it was incorporated?" 

By an action in quo warranto a corporation may be ousted and excluded from 
its corporate rights, privileges, and franchises, for the reason that it has not used 
the same, but it would seem, from Section 12323 of the General Code, which I 
shall hereafter quote, that such non-user must exist for a period of five years. 

Section 12303 of the General Code provides for an action in quo warranto 
against a person, officer, or an association of persons who act as a corporation with
out being legally incorporated; and Section 12304 provides th'at a like action may 
be brought against a corporation for different offenses, the second ground upon 
which such an action against a corporation may be based, is as follows: 

"When it has forfeited its privileges and franchises by non-user." 

Section 12323, provides for the judgment that shall be entered in an action 
brought against a corporation for non-user of its rights, privileges and franchises. 
This section is as follows: 

"When, in such action, it is found and adjudged that by an act done 
or omitted, a corporation has surrendered or forfeited its corporate rights, 
privileges, and franchises, or has not used them during a term of five 
years, judgment shall be entered that it be ousted and excluded there
from, and that it be dissolved." 

It will be seen from this last quoted section that in order. for the state to be 
entitled to a judgment of ouster and dissolution, it must appear that the corporate 
rights, privileges and franchises have not been used during a term of five years; 
and my opinion, therefore, is that an action would be of no avail in the case to 
which you ref~r, at the present time, but that if said corporation fails for a period 
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of five years to exercise its rights, privileges and franchises, then it should be 
proceeded in quo warranto. . 

Very truly yours, 
TnroTHY S. HoGA:<, 

A ttonzey General. 
52. 

BUILDI~G AND LOAN LAW-WORDS AND PHRASES-"SUBSCRIBED" 
-XO STOCK REQUIRED TO BE PAID IX 

In the clause of the buildiug and loan law which states that five per cent. of 
the stock must be subscribed before beginning business, the word "subscribed" does 
not intend that that amount shall be actually paid in. 

CoLUMBUS, OHIO, December 14, 1911. 

HoN. E. H. MooRE, Inspector of Building and I,oan Associations, Columbus, Ohio. 

DEAR SrR :-Under favor of November 10, 1911, you inquire as follows: 

"I am enclosing a letter from A. S. Mann, attorney-at-law, Cleve
land, in order that we may receive from your department a formal 
opinion upon the question raised by Mr. Mann. 

"Please return the letter with your opinion, and oblige." 

The letter of Mr. A. S. Mann, enclosed, states as follows: 

"I wish to enquire as to the meaning of the word subscribe in the 
clause of the building and loan law which states that five per cent. of the 
stock must be subscribed before beginning business. 

"Some attorneys seem to hold that this means that five per cent. 
must be subscribed and actually pitid in before beginning business, and 
others hold that it means only that said five per cent. must be subscribed. 

"Wish you would kindly give me your interpretation of this clause 
as early as possible, and thanking you in advance for same, I remain." 

Section 9645, General Code, provides the amount of stock to be subscribed 
before business shall be commenced by a building and loan association, in these 
terms: 

"The capital stock named in the articles of incorporation shall be 
deemed to refer to the authorized capitaL The org01ti::atio11 may be com
pleted and business commenced when five per cent. thereof is subscribed, 
and the names and addresses of its officers and not less than two copies of 
its constitution and by-laws have been filed with the inspector of building 
and loan associations." 

There is no provision of statute that any ·amount of said stock subscriptions 
shall be paid in. 

Then general laws in reference to corporations provide that ten per cent. of 
the capital stock shall be subscribed and that ten per cent. of each share shall 
be payable at the time of making a subscription to such stock. 

The last sentence in Section 9643, General Code, exempts building and loan 
associations from these provisions, as follows: 
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"* * * Associations may be organized and conducted under the 
general laws of Ohio relating to corporations, except as otherwise pro
vided in this chapter." 

Building and loan associations are organized under the provisions of a 
special act, which act prescribes that before commencing business five per cent. 
of the capital stock shall be subscribed. 

A subscription for capital stock is merely a promise to take stock and to 
pay for it. The subscription is the contract; the payment for the stock is the 
execution of the contract. 

Henley, J.. on page 190, in case of Heller vs. Elwood board of trade, 18 Ind. 
App. 188, says: 

"A subscription is a written contract by which one engages to con
tribute a sum of money for a designated purpose. 

"To subscribe is to agree in writing to furnish a sum of money or its 
equivalent for a designated purpose. Anderson Law Diet. 985." 

In case of Holman vs. State, 105 Ind., 569, the syllabus reads: 

"Under the statutes providing for the formation of railroad cor
porations and requiring stock to the amount of at least fifty thousand 
dollars to be first subscribed, the subscriptions must be made in good 
faith, by persons who have a reasonable expectation of ability to pay." 

On page 573, Mitchell, J., says : 
"It is abundantly established by the evidence that most of the sub

scribers to the stock had not only neither the ability, actual or apparent, 
at the time they subscribed, to pay any calls, but it appears further that 
they had no purpose or expectation that they would be called upon to pay, 
or that they could pay anything if called upon." 

In this case payment had not been made and no question was raised on that 
account. Evidently it was taken for granted that the provision that a certain 
amount of stock should be subscribed did not mean that such amount should be 
paid in. 

The expression in Section 9645, General Code, that five per .. cent. of the 
capital stock shall be subscribed before business shall be commenced, excludes 
conditions which are not expressed. 

It is my conclusion that the provision of said Section 9645, General Code, as 
to the subscription of stock of building and loan associations does not require that 
any part thereof shall be paid into the treasury of the company or association, 
before such association shall commence business. 

Such subscriptions, however, should be made in good faith, and by persons 
who have the ability to pay therefor, or who have a reasonable expectation of 
paying therefor. 

Respectfully, 
TIMOTHY S. HoGAN, • 

Attorney General. 
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285. 

BUILDIXG AND LOAN ASSOCIATIOXS-USURY-IXTEREST, FINES. 
DUES AND PREl.liU~lS-LOANS. 

In accordance with Section 8303 General Code, building and loan associations 
may not charge more than eight per cent. as i1zterest on loans. It is permissible, 
ho<•·n•cr, for such associations, by virtue of Section 9650 General Code, to charge 
for premiums, fines, dues and interest, an aggregate which amounts to more than 
the legal rate. 

CoLUMBUS, OHio, April 12, 1912. 

Hox. E. H. :\looRE, Bureau of Building and Loan Associations, Columbus, Ohio. 

DEAR SIR :-I am in receipt of your inquiry of :\larch 25th which is as follows: 

"\Ve enclose herewith a copy of the constitution and by-laws of a certain 
building and loan association, of --------------· and request your opinion 
as to the right of the association to provide, in Section 31 of the by-laws, 
for the making of temporary loans at 'such rate of interest, not exceeding 
ten per cent. per a11mem.' Does not the general statute, limiting the in
terest rate to eight per cent. apply to such loans, or, in fact, to all loans 
made by such associations?" 

The section of the by-laws of this association to which my attention is called 
is as. follows : 

"Should there at any time be money in the treasury, not called 
for by borrowing or withdrawing members, the board of directors may 
make temporary loans to members or any person, on such security as the 
board shall agree upon, such terms, and such rate of interest, not exceeed
ing ten per ce11t. per an11um. Such temporary loans shall not run more 
than ninety days." 

Section 8303 of the General Code is as follows : 

'The parties to a bond, bill, promissory note, or other instrument 
of writing for the forbearance of payment of money at any future time, 
may stipulate therein for the payment of interest upon the amount there
of at any rate not exceeding eight per cent. per annum, payable annually." 

In the provisions of the General Code relating to the organization and powers 
of building ami loan associations are incorporated the following sections: 

"Section 9657. To make loans to members and others on such 
terms, conditions and securities as may be provided by the association. 

"Section 9650. To assess and collect from members and others, such 
.-dues, fines, interest and premium on loans made or other assessments, 

as may· be provided for in the constitution and by-laws. Such dues, 
fines, premiums or other assessments shall not be deemed usury, al
thoug}1 in excess of the legal rate of interest." 

It will be seen from the above that Section 9650 of the General Code makes an 
exception as to building and loan associations from the general statute regulating 
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the rate of interest, namely Section 8303, quoted above, and this statute has been 
held by our supreme court to be a valid enactment; (See Cramer vs. The Southern 
Ohio Loan and Trust Company, 72 0. S., 395). But I think that the proper con
struction of the .statute is that when dues, fines or premiums added to the rate of 
interest specified in the contract, briog the total amount above the legal rate which 
may be stipulated for, that the same is not to be regarded as usury. This, in fact, 
was the holding in the case of Cramer vs. The Southern Ohio Loan and Trust 
Company, above referred to, where the rate of interest as fixed at five per cent. and 
the premium is fixed at five per cent., which bring the total, of course, above 
the legal rate; but it is further my opinion that a stipulation to charge more than 
eight per cent. as interest only, would come within the prohibition of Section 8303, 
that is, if in specifying the rate of interest in its contract, the association cannot 
exceed eight per cent., but that it can, if so provided in. its by-laws also charge 
premiums, dues, fines, etc., which would bring the total amount really charged as 
interest above the prohibited rate, and that this can be done by virtue of Section 
9650. 

Very truly yours, 
TIMOTHY s. HOGAN, 

Attorney General. 
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(State Supervisor of Public Printing) 
134. 

COXSTITUTIONAL CONVENTION-PROCEDURE AND PAYMENT OF 
EXPENSES OF PRINTING OF PROCEEDINGS. 

The printing of the constitutional convention proceedings, debates, reports, 
etc., is not within the classes of printing under Section 754, Gmeral Code, which 
are to be provided for by the s~tpervisor of public printing, nor is it such as under 
Section 786 General Code, is provided by law or resol11tion to be cared for through 
the department of public printing. 

Therefore tmder the only other possible provision therefore, namely, the act 
providing for the constitutional convention 102 0. L. 298, by Sections 4 and 18, 
thereof, the conventio11 is given entire control of the matter. 

The expenses of such printing shall be paid from the General appropriation 
f~tnd allowed the convention under the aforesaid act. 

These proceedings are substantially similar to those followed by the last con
stitutional convention. 

CoLuMBUS, Oaw, February 16, 1912. 

HoN. E. A. CRAWFORD, Supervisor of Public Printing, Columbus, Ohio. 

DEAR SIR :-I am in receipt of your Jetter of February 8th, which is as 
follows: 

"At the beginning of the .constitutional convention in a conference 
with the secretary of state representing the printing commission and 
the supervisor of public printing, the printing for the convention was 
directed through the office of the supervisor. The expense of this 
printing to this time is in the neighb~rhood of two thousand ($2,000.00) 
dollars; there does not seem to be any specific provision of law as to 
how the printing expenses of this convention should be paid. It is im
portant, therefore, that we have your opinion as to how this expense 
should be met, and, further expenses of printing for the convention." 

Section 754. of the General Code provides as follows: 

"The printing for the state shall be divided into seven classes and 
shall be let in separate contracts as follows: 

"First class: Bills for the two houses of the general assembly, 
resolutions and other matters ordered by such houses or either of them to 
be printed in bill form. 

"Second class: The journals of the senate and house of represent
atives, and reports, communications and other documents which . form a 
part of the journals. 

"Third class: Reports, communications and other documents 
ordered by the general assembly or either house thereof or by the 
executive departments, to be printed in pamphlet form, not including the 
bulletins of the agricultural experiment station. 

"Fourth class: General and local laws and joint resolutions. 
"Fifth class: Blanks, circulars and other work for the use of the 

executive departments, not including those to be printed in pamphlet 
form. 
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"Sixth class: The bulletins of the agricultural experiment station. 
"Seventh class: The report of the secretary of state, auditor of 

state, commissioner of common schools, superintendent of insurance, 
railroad commission, commissioner of labor statistics, state board of 
agriculture, and other reports of executive officers required by law to be 
bound in either cloth, or half law binding, not including the laws, 
joint resolutions and journals of the house and senate. 

"Printing for each of the classes, except the seventh class, shall 
be let in one contract; the printing for the seventh. class may be let in 
one or more contracts as the commissioners of public printing in their 
discretion may require." 

·It is evident from a consideration of the above section that the printing for 
the constitutional convention does not come within any of the classes enumerated 
therein. Therefore, if the expense of this printing is to be paid through your 
department, we must look elsewhere in the law for a provision authorized such pay
ment. The only other section which can possibly be considered in this respect is 
Section 786 of the General Code, which is as follows: 

"All printing and binding for the state not authorized by the pro
visions of this chapter shall be subject to the provisions thereof so far 
as practicable, and, whether provided for by any law or resolution, the 
commissioners of public printing may advertise for proposals and let con
tracts therefor as herein provided." 

It will be seen by considering this section that any printing or binding for the 
state not provided for by chapter IV, division II, title III, must be provided for 
by law or resolution in order to be paid for by your department. Now, .going 
carefully over the statutes I fail to find any provision by law, that is by an act 
of the legislature or by a resolution of the general assembly to provide that this 
printing shall be paid for through your department; in fact, the only provisions 
of law in any manner bearing upon this question are found in the act providing 
for the constitutional convention, 102 0. L., 298. The following two sections of 
the said act, therefore ,are sections which must govern this matter, taken in con
nection with the provisions of the General Code above referred to: 

"Section 4. Said convention shall have authority to determine its 
own rules of proceeding, and to punish its members for disorderly con
duct, to elect such officers as it may deem necessary for the proper and 
convenient transaction of the business of the convention, and to pre
scribe their duties to make provisions for the publication of its pro
ceedings, or any part thereof, during its session; to provide for the pub
lication of the debates and proceedings of the convention, in durable 
form, and for the securing of a copyright thereof for the state; and to 
fix and prescribe the time and form and manner of submitting any pro
posed revision, alterations or amendments of the constitution to the 
electors of the state; also the notice to be given of ,such submission. 

"Section 18. The journal and proceedings of said convention shall 
be filed and kept in the office of secretary of state. Said secretary of 
state shall furnish said convention with all stationery, and shall do such 
other things relative to the distribution and publication of matter pertain
ing to the convention as it may require. He shall forthwith cause such 
number of copies of this . act to be published and transmitted to the 
electors several boards in the state as will be sufficient to supply a copy 
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thereof to each board of judges of election in their respective counties, 
and such election boards shall distribute the same to such boards of 
judges of election." 
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X ow, considering Section 786 of the General Code, above quoted, in connection 
with Section 4 and Section 18, the question to be determined, it seems to me, is 
whether this printing for the constitutional convention is printing for the state, and 
whether it is authorized by law. It seems to me that as the legislature has given 
the convention power by Section 4 •·to make provisions for the publication of its 
proceedings or any part thereof, during its session ; to provide for the publication 
of the debates and proceedings of the convention in durable form, and for the 
securing of a copyright thereof for the state;" and providing that the "secretary 
of state shall furnish said convention with all needed stationery and shall do such 
other things relative to the distribution and publication of matter pertaining to the 
convention as it may require;" this printing must be considered as printing for the 
state; but that it may be done through your department it must be authorized by 
law or resolution. That is, there must be an act or resolution of the legislature 
specifying that the printing for the constitutional convention is to be done through 
your department. There is no such law or resolution. Section 18, copied above, 
cannot be construed as authorizing the printing to be supervised by you as other 
state printing, and to be paid for out of your appropriation. Clearly the meaning 
of this section is that the legislature has given the constitutional convention full 
authority to provide for its necessary printing in such manner as it may deem best 
and to do so entirely independent of your department. 

Note the language-"Said co11vention shall have authority * * * to make pro
visions for the publication of its proceedings, or any part thereof, during its session; 
to provide for the publication of the debates and proceedings of the convention, 
in durable form, and for the securing of a copyright thereof for the state." 
(Section 4.) 

In the absence of limitation, this gives the constitutional convention complete 
control over this printing, and there is no limitation upon this language, express or 
implied. 

T do not consider that the language found in Section 18, namely, "said secre
tary (of state) shall furnish said convention with all needed stationery and shall 
do such other things relative to the distribution and publication of matters per
taining to the convention as it may require" has any bearing on your question; 
as, in the view I take of this provision, it does not relate at all to the printing 
for the convention, but rather to the distribution and making public of such 
matters as it may decide to make public. The secretary of state is not the super
visor of public printing and would have no authority to order the printing for the 
convention to be done by you. And, in my judgment, this provision is meant to 
apply to such matters as naturally come under the supervision and direction of the 
secretary of state. 

1Ty opinion that there is no authority for this printing to be done through your 
department necessarily carries with it the further holding that it cannot be paid out 
of the appropriation made to your department. This appropriation is only available 
to pay for state printing ordered in accordance with the provisions of chapter 4, 
division 2, title 3 of the General Code, Sections 754 and 786 of this chapter are 
quoted above and it is unnecessary to quote other sections. It seems to me that 
there can be no doubt that it must be paid for out of the appropriation fo~ the 
constitutional convention and that the legislature so intended. This appropriation 
(102 0. L., 195) is as follows: 
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"CONSTITUTIONAL CONVENTION OF OHIO." 

"Salaries and mileage of members, expenses, uses and purposes of 
the convention, in accordance with the provisions of S. B. IS, 79th General . 
Assembly ------------------------------'-------------------$200,000.00." 

This language is extremely broad, and as Section 24 (102 0. L. 298) is one of 
the provisions of Senate Bill No. 15, 79th General Assembly, referred to in the 
appropriation, "the expenses, uses and purposes of the convention" surely include 
the· publication of its proceedings, etc., specified in said section. 

Though I am perfectly clear in my opinion as to these questions, ·it may not 
be amiss to consider briefly the provisions of the act for the constitutional con
vention in 1873, and the course taken in regard to the printing for it. This act is 
found in Vol. 70, Ohio Laws, at pages 6 and 8. Section 4 is as follows: 

"Said convention shall have authority to determine its own rules of 
proceedings, and to punish its members for disorderly conduct, to elect 
such officers as it may deem necessary for the 13roper and convenient 
transaction of the business of the convention, and to prescribe their 
duties; to make provisions for the publication of its own proceedings, 
or any part thereof, during its session; to provide for the publication of 
the debates and proceedings of the convention, in durable form, and 
for the securing of a copyright thereof for the state; and to fix and 
prescribe the time and form and manner of submitting any proposed 
revision, alterations or amendments of the constitution to the electors 
of the state; also the notice to be given of such submission." 

Section 7 of the act provides as follows: 

The journal and proceedings of said convention shall be filed and 
kept in the office of secretary of state. Said secretary of state shall 
furnish said convention with all needed stationery, and shall do such 
other things relative to the distribution and publication of matter per
taining to the convention as it may require. He shall forthwith cause 
such number of copies of this act to be published and transmitted to 
the several clerks of the courts of common pleas in the state as will be 
sufficient to supply a copy thereof to each board of judges of election in 
their respective counties, and such clerks shall distribute the same to 
such boards." 

It will be seen that Sections four (4) and seven (7) of this act are, as far as 
concerns your inquiry, identical respectively with Sections four ( 4) and eighteen 
( 18) of the act providing for the present constitutional convention, quoted in the 
first part of this opinion. The appropriation for the Constitutional Convention of 
1873, found in 70 0. L., 266, is as follows: 

"CONSTITUTIONAL CONVENTION." 

"For the mileage and per diem of members and per diem of officers 
and messengers of the constitutional convention, to be paid on the cer
tificate of the presiding officer of the convention, sixty-five thousand 
dollars. 

"For contingent expenses of constitutional convention, five hundred 
dollars, to be allowed and paid on the presentation of proper vouchers 
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certified to be correct by the presiding officer of the convention. 
"For the printing of the constitutional convention, to be contracted 

for by the convention with the lowest and most responsible bidder or 
bidders, six thousand dollars. All bill~ for printing herein provided for, 
shall be audited and paid as similar bills for state printing are audited 
and paid. 

"The necessary binding for the convention shall be executed under 
the direction of the supervisor of the public printing and binding, at the 
state bindery." 
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It is thus seen that the Constitutional Convention of 1873 was allowed o'nly 
$500 for contingent expenses, was given a specific appropriation to cover its printing 
and was also directed as to the manner of contracting for this printing and as to 
how payments for the same should be made. It was also provided that the binding 
should be done by the state. 

In the act providing for the present constitutional convention, as above pointed 
out, the appropriation is general for the "expenses, uses and purposes of the con
vention, in accordance with the provisions of S. B. 15, 79th General Assembly," 
there is no specific appropriation for printing or anything else, and hence the con
clusion is that the legislature appropriated this lump sum with which the con
vention was to pay for all the things it was authorized by the act to do, including 
its printing. The records show that the printing for the Contsitutional Convention 
of 1873 was contracted for by the convention. There was no authority for directing 
any printing for the present constitutional convention through your department, 
unless the constitutional convention itself so requested; and, as pointed out in this 
opinion, no part of this printing can be paid for out of your appropriation, it must 
be paid for out of the appropriation for the constitutional cenvention. The constitu
tional convention has exclusive authority to provide for all of its printing and the 
same must be paid for out of the appropriation made for said convention. 

135. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

CONSTITUTIONAL CONVENTION-PUBLICATION OF RESULTS FOR 
ELECTORS-CONTROL OF CONVENTION-PRINTING. 

Under Sections 4 and 18 of the act providing for a constitutional convention, 
the convention may take such means as it deems fit to publish the result of itJ 
Proceedings for the purpose of enabling the electors to form an opinion thereon. 

CoLUMBUS, OHIO, February 19, 1912. 

HoN. E. A. CRAWFORD, Supervisor of Public Printing, Columbus, Ohio. 

DEAR SIR :-I am in receipt of your inquiry of January 23rd, which is as 
follows: 

"Numerous inquiries have reached this department relative to the 
matter of the publication of the result of the present constitutional con
vention should it adopt a new constitution. 

"I have been unable to learn, either, by precedent or law, what 
publication is given to the production of such a constitutional body. Will 
you be kind enough to give me your opinion as to what publication will 
be necessary in this regard?" 
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I take it that your inquiry refers to the publication necessary to bring the draft 
of a new constitution, or the amendments, adopted by the constitutional conven
tion, before the electors of this state, for ratification or rejection. As to the pro
ceedings of the convention itself, the printing of its debates, journals, etc., I have 
already held that this is to be provided for by the constitutional convention and 
to be paid for out of its appropriation. 

Section 4 of the act providing for the present constitutional convention, 102 
0. L. 298, is as follows: 

"Said convention shall have authority to determine its own rules 
of proceeding, and to punish its members for disorderly conduct, to elect 
such officers as it may deem necessary for the proper and convenient 
transaction of the business of the convention, and to prescribe their 
duties; to make provisions for the publication of its proceedings, or any 
part thereof, during its session; to provide for the publication of the 
debates and proceedings of the convention, in durable form, and for the 
securing of a copyright thereof for the state; and to fix and prescribe 
the time and form and manner of submitting any proposed revision, 
alterations or amendments of the constitution to the electors of the 
state; also the notice to be given of such submission." 

and I take it that the last sentence of" this section: taken in connection with the 
underlined portion of Section 18, which is as follows: 

"The journal and proceedings of said convention shall be filed and 
kept in the office of secretary of state. Said secretary of state shall 
furnish said convention with all needed stationery, and shall do such 
other things relative to the distribution and publication of matter per
taining to the couvention as it may require. He shall forthwith cause 
such number of copies of this act to be published and transmitted to the 
electors several boards in the state as will be sufficient to supply a copy 
thereof to each board of judges of election in their respective counties, 
and such election boards shall distribute the same to such boards of 
judges of election." 

really answers your inquiry, as for, under these provtstons, the constitutional con
vention is to fix and prescribe the time and form and manner of submitting any 
proposed revision, alterations or amendments of the constitution to the electors; 
and, also, is to provide for the notice to be given of such sub~iss·ion; and all of 
this can properly be clone through the secretary of state. 

The necessity of submitting the matter to the electors of the state is governed 
by Section 3 of Article XVI of the present constitution, which is as follows: 

"At the general election, to be held in the year one thousand eight hun
dred and seventy-one, and in each twentieth year thereafter, the question: 
'Shall there be a convention to revise, alter or amend the constitution,' 
shall be submitted to the electors of the state; and, in case a majority of 
all the electors, voting· at such election, shall clecicle in favor of a con
vention, the general assembly, at its next session, shall provide by law 
for the election of delegates, and the assembling of such convention, 
as is provided in the preceding section; but no amendment of this con
stitution, agreed upon by any convention assembled in pursuance of this 
article, shall take effect, until the same shall have been submitted to the 
electors of the state, and adopted by a majority of those voting thereon." 
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In my opinion to you, dated February 16, 1912, I called attention to the fact 
that Section 4 of the act providing for the constitutional convention of 1873, 70 
0. L. pp. 6 and 8, is practically identical with Section 4 of the act providing for 
the present constitutional convention, 102 0. L. 298, above quoted; and the con
vention of 1873, in the schedule of the constitution, adopted by said convention 
(which was rejected upon its submission to the electors of the state) provided as 
follows: 

"Section 10. This constitution shall be submitted to the electors 
of the state on Tuesday, the 18th day of August, one thousand eight 
hundred and seventy-four; and at the same time there shall be separately 
submitted to said electors the following propositions * * *: 

Sectiun 11. At said election the ballots shall be in the following 
form * * *: 

"Section 12. The secretary of state * * * on or before the 1st day 
of July next, shall cause this constitution to be printed in one English and 
one German weekly newspaper of each political party, printed in each 
county * * *. 

"Section 13. Said election shall be held and conducted in the places, 
by the officers and in the manner now by law provided for the election of 
members of the house of representatives, as far as practicable; * * *" 

It will be seen from the above that the convention of 1873 provided, entirely, 
for the submission of the constitution to the electors of the state; and also directed 
the publication necessary to bring the matter properly before the electors, through 
the secretary of state. In my opinion, this is the plain meaning of Sections 4 and 
18 of the present act; and this matter is left entirely with the constitutional con
vention and will be provided for by it. 

211. 

Very truly yours, 
TIMOTHY s. HOGAN, 

Atton]ey General. 

SUPERVISOR OF PUBLIC PRINTING-POWER TO CONTROL STATE 
BOOK Bl~DI~G EST ABLISH:'IIENT A~D DUTY TO CARRY OUT 
ORDERS OF STATE INSPECTOR OF WORKSHOPS AND FACTO
RIES-ALLOWANCE BY STATE EMERGENCY BOARD. 

The supervision, control and management of the book binding establishment 
is lodged, by virtue of Section 750 Gelleral Code, in the supervisor of public printing 
and w'lzen the building used as a state bindery has been COildemned by the state 
i11spector of workshops aud factories, it is the duty of the said supervisor of public 
printing to reconstruct, repair and fit out said building in accordance with the order 
of the said inspector. 

If the fwtds appropriated for the purposes are insufficient, the situatio~t 

preseuts au amply grounded "emergency" to justify the required allowance b;y the 
emergency board of the state. 

CoLUMBUS, OHIO, March 21, 1912. 

HoN. E. A. CRAWFORD, State Supervisor of Public Printing, Columbus, Ohio. 

DEAR SIR:-Your communication of February 12, 1912, is received in which 
you enclose an attached copy of a finding of the state inspector of workshops and 
factories and an order issued to you by him, being order No. 3484 relating to the 
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building now used by your department for the state bindery located on the grounds 
of the state school for the deaf, which finding is to the effect that the said building 
now being used for the state bindery is in such a condition as to become dangerous 
to employes therein employed, and said finding also being to the effect that on 
account of the crowded conditions the machines therein are so close together that 
the operation thereof becomes dangerous to employes, and also that the sanitary 
conditions of the whole building are such as to be injurious to the health of the em
ployes and that yo.u were ordered to abandon the same at once, and requesting of me 
an opinion as to what action should be taken by you, and how it should be taken rela
tive to said order, and whether the emergency board should be called upon to supply 
the necessary funds for rental and removal of the machinery for this institution, or 
whether other means should be adopted to secure the same. 

In reply I desire to say that under the provisions of Section 996 to 1,000 of 
the General Code, defining the powers and duties of the chief inspector of work
shops and factories, upon investigation if the chief inspector or any deputy finds 
the. conditions such as the report of the inspector of the state bindery shows, it 

·is his duty to make an order such as he has in the above one referred to, and as 
the report of the chief inspector shows such a dangerous and unhealthy condition of 
the construction and the location of the machinery therein and the sanitary con
dition, and makes an order recommending that the same be abandoned for its 
present use, I am, therefore of the legal opinion that it is your legal duty, and 
the duty of the state, to immediately abandon the use of the present building for a 
state bindery, and at once proceed, through you, to obtain proper quarters in a suitable 
building or buildings necessary to carry on the work and duties of that department 
of the state department of public printing. 

Section 750 of the General Code provides as follows: 

"The supervisor of public printing shall .have charge of the book
binding establishment at the state school for the deaf, he shall provide 
the necessary materials, implements, machinery and fixtures therefor, he 
shall have supervision and control thereof and exclusive management 
of its practical operation." 

Under the above quoted section you are given ample power to perform all 
the things necessary to carry into effect the order of the state inspector of work
shops and factories which should be done for the safety of the employes of the 
state bindery, and there remains but one question for me to answer, viz:, shall the 
emergency board of the state be called upon to supply the necessary funds for 
rental and removal of the machinery of this institution or whether other means 
should be adopted to secure the same? 

As to that question I desire to say that if the appropriations for your depart
ment available for the year 1912 are insufficient to meet the carrying into effect of 
the order above referred to, I am clearly of the opinion that the said things 
necessary to be performed constitute an emergency "requiring the expenditure of a 
greater sum than the amount appropriated by the general assembly for that depart
ment of the state," and under Section 2313 of the General Code the emergency 
board of the state is and would be warranted in authorizing the expenditure of the 
amount necessary to meet said emergency, and therefore, in conclusion I advise you to 
:it once proceed to carry out the order issued to you aforesaid and secure information 
as to the amount necessary to enable you to so do that you may present"the same to 
the state emergency board without further delay. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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270. 

PRH\TING-LEGISLATIVE ).IANUAL-PAY~IENT FRO~I APPROPRIA
TION FOR PUBLIC PRINTING. 

Under Section 786 General Code, the legislative manual provided for by 
resolution, may be printed and the cost thereof paid from the appropriation for 
public printi11g. 

CoLUMBUS, OHIO, April 11, 1912. 

l-IoN. E. A. CRAWFORD, Supervisor of Public Printing, Columbus, Ohio. 
DEAR SIR :-You will recall that on August 31, 1911, this department rendered 

an opinion holding that the cost of printing the legislative manual provided for by 
senate joint resolution No. 24, 102 0. L. 753 could not legally be paid from your 
appropriation for state printing. 

Since the promulgation of said opinion additional facts have been furnished 
which were not before me at that time, whereby I am prompted to re-consider the 
legal questions involved. 

The subject of public printing is covered by chapter 4, of division 2 of the 
General Code of Ohio, being Sections 745 to 787 inclusive. The following sections 
thereof are pertinent : 

Section 754. 

"The printing for the state shall be divided into seven classes and 
shaH be let in separate contracts as follows: 

"First class: Bills for the two houses of the general assembly, 
resolutions and other matters ordered by such houses or either of them 
to be printed in bilJ form. 

"Second class: The journals of the senate and house of represent
atives, and reports, communications and other documents which form a 
part of the journals. 

"Third class: Reports, communications and other documents order
ed by the general assembly or either house thereof or by the executive 
departments, to be printed in pamphlet form, not including the bul
letins of the agricultural experiment station. 

"Fourth class: General and local laws and joint resolutions. 
"Fifth class: Blanks, circulars and other work for the use of the 

e;xecutive departments, not including those to be printed in pamphlet 
form. 

"Sixth class: The bulletin of the agricultural experiment station. 
"Seventh class: The report of the secretary of state, auditor of 

state, commissioner of common schools, superintendent of insurance, 
railroad commissioner, commissioner of labor statistics, state board of 
agriculture, and other reports of executive officers required by law 
to be bound in either cloth or half law binding, not including the laws, 
joint resolutions and journals of the house and senate. 

"The printing for each of the classes except the seventh class 
shaH be let in one contract; the printing for the seventh class may be 
let in 6ne or more contracts as the commissioners of public printing 
in their discretion may require." 
Seventh 786. 
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"All printing and binding for the state not authorized by the pro
visions of this chapter shall be subject to the provisions thereof so 
far as practicable, and, whether provided for by law or resolution, the 
commissioners of public printing may advertise for proposals and let 
contracts therefor as herein provided." 

Section 754 defines specifically the classes of printing for the state, the first 
four sub-divisions whereof govern the printing for the legislative department. The 
resolution providing for the printing of this manual reads as follows: 

"Be is resolved by the General Assembly of the state of Ohio: 
"That the assistant clerk of the senate and the assistant clerk of 

the house of representatives be and they are hereby authorized and 
directed to prepare and have printed in book form, bound in cloth, 
five thousand copies of a legislative manual, fifteen hundred copies for 
the use of the senate and thirty-five hundred copies for the use of the 
house of representatives. To defray the expense connected with the 
preparation and revision of such manual the assistant clerk of the 
senate and the assistant clerk of the house of representatives shall re
ceive five hundred dollars each, payable from the contingent funds of 
the senate and house upon vouchers signed by the speaker of the house 
and the president of the senate, and such officers are hereby authorized 
and directed to sign vouchers for said amounts upon completion of 
such manual. The manual shall contain the joint rules of the 79th 
general assembly, the rules of the senate and the house of represent
atives, together with a list of the members and the standing committees 
of each house;. section of statutes, state and federal relating in any way 
to the powers anq duties of the general assembly, and such other matter 
as those charged with the preparation of this book may deem appro
priate." 

It is apparent from a comparison of the language of the resolution with 
that of Section 754 that said manual cannot be printed by virtue of any authority 
granted by said section for the palpable reason that no provision is made therein 
for the printing for the legislative department of the state government of any 
document in "book form, bound in cloth" as the resolution prescribed. · 

In my judgment it was the legislative intent, in the enactment of Section 
786 to provide for printing not expressly authorized by Section 754 to the end 
that no state department may be unduly hampered by the limited provisions of 
Section 754. 

The provisions of Section 786 recognized as legal, printing ordered pursu
ant to resolution, as well as that ordered pursuant to law, considered in connection 
with the fact that a resolution was duly passed by the general assembly calling for 
the printing of the aforesaid manual, clothe you with ample authority to cause 
the cost thereof to be paid from appropriation for public printing. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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(State Board of Administration) 
96. 

LOKGVIEW HOSPITAL-APPROPRIATIO~ FOR FOR::\fER ALLO\V
AXCE-LEGISLATIVE IXTENT SHO\VX BY CHAIR::\IA~ OF GEX
ERAL ASSE::\fBLY FINAKCE CO::\I::\IITTEES-APPROPRIATION 
FR0::\1 "::\IAIXTENANCE" FUND. 

It being clearly shown by the statements of the chairman of the ji1zance 
committees of both the senate and the house, that the legislature intends to allow 
the same amount to Longview hospital as has been heretofore appropriated fot 
that institution, the board of administration may apportion such amozmt to that 
i11stitution but only from the general appropriation fund classed under the head 
of "maintenance." 

CoLUMBUS, OHIO, February 2, 1912. 

State Board of Administratioll, Columbus, Ohio. 
GENTLEMEN :-I am in receipt of your communication, dated January 9, 

1912, in which you state as follows: 

"This board is in receipt of your opinion under date of December 
12, 1911, in reply to our communication dated ~ovember 20, 1911, in 
which we asked you to advise us as to the relationship existing between 
the Ohio board of administration and Longview hospital. 

"'Certain facts have presented themselves since this opinion has 
been rendered: among them, that it was evidently the intention of the 
finance committees of the senate and the house of representatives that 
Longview hospital should be entitled to the same proportion of the 
total amount appropriated for the year beginning February 16, 1912, 
both for maintenance and ordinary repairs and improvements, as it had 
received in prior years. 

"This board begs to submit a supplementary request, which is ac
companied by a statement from the chairman, respectively, of the senate 
finance committee and the finance committee of the house of represent
atives of the state of Ohio, and ask that you render a supplemental 
opinion, taking into consideration the facts as set forth in the statement 
enclosed herewith." 

In the opinion rendered your board, December 12th, in which I endeavored 
to define the relations existing between your board and the Longview hospital, I 
cited Section 33 of said act, which provides as follows: 

"The state shall continue to provide for the the maintenance of 
Longview hospital, and the board in making estimates for the mainte
nance of the institutions under their control shall include a suitable 
amount therefor. Out of the moneys appropriated for the maintenance 
of state institutions, the board shall apportion a proper allowance for 
said hospital * * *." 

In the same opmwn I cited your board to Section 2033, General Code of 
Ohio, which provides how the apportionment out of the proper allowance or ap
propriation made by the legislature for the state institutions is to be made, or 
how your board would be guided in making the same, as provided therein. 
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In my opinion to your board under date of August 31, 1911, relative to the 
merging of the appropriations made by the last general assembly for the use of the 
state institutions under your charge. I fully defined what I thought should be the 
three classes of appropriations under Section 31 of the act creating your board; 
and the legislature, in making the appropriations for the year beginning February 
16, 1912, followed, strictly, the provisions of said Section 31, in classifying said 
appropriations, as provided in said section. 

But, according to your letter requesting this supplemental opinion, and as 
shown by the letter accompanying the same, which is signed by the chairman of 
the senate finance committee and. the chairman of the finance committee of the house of 
representatives, it was evidently the intent and understanding of the general 
assembly in passing said appropriation bill, that Longview hospital should par
ticipate in the total amounts appropriated for "maintenance" and "ordinary repairs 
and improvements," the same as it had in prio; .years; the same being evidenced 
by the fact that the memorandum of the records of estimates guiding the 
respective committees in arriving at said total amounts, so appropriated under the 
two headings of "maintenance" and "ordinary repairs and improvements," now 
on file with the chairman of said con1mittees, is plain; and were it not for the 
fact that Section 33 of the act creating your board, 102 0. L. 221, provides that 
"out of the moneys appropriated for the maintenance of state institutions the board 
shall apportion a proper allowance for said hospital (meaning Longview hospital)," 
I would advise your board, in apportioning the proper amounts out of the respective 
totals appropriated for the state institutions for the year beginning February 16, 
1912, to allow Longview hospital the proper apportionment from both the "main
tenance" and "ordinary repairs and improvements" appropriations; but said Section 
33 provides that out of the moneys appropriated for the maintenance of state in
stitutions, your board shall appo.rtion a proper allowance for said hospital, and 
does not refer to the class known as "ordinary repairs and improvements." 

It is a rule of construction well known to the law that the intent of the 
legislature should be taken into consideration in construing one of its acts, if pos
sible so to do. In view of the fact that it was evidently the intent of the legis
lature that the said Longview hospital should participate in and be apportioned certain 
amounts, according to former appropriations, I am of the opinion that that con
struction should be given to the statute, insofar as possible, as will give that effect 
to the act. In view of the further fact, that the legislature itself, by said Section 
33 of said act, limited the participation of the Longview hospital in the appro
priations to that class known as "maintenance;" and in view also of the fact 
that by Section 31 of said act, all appropriations for state institutions should be 
of three classes, namely: maintenance, ordinary repairs and improvements, and 
specific purposes, I am compelled to advise your board that said Longview hospital 
cannot be allowed or apportioned any of the appropriation made for state institu
tions for "ordinary repairs and improvements," for the year beginning February 
16, 1912. 

Under the appropriation of $3,339,330 for state institutions, under the head 
of "maintenance for the year beginning February 16, 1912," 102 0. L. 407, believing 
that it was clearly the intent of the legislature in making said total appropriation, 
as shown by the estimate above referred to, that said institution should be appor
tioned such amount as had theretofore been apportioned to it; and from the 
further fact that Section 1 of the act creating your board provided that the intent 
and purpose of the act is "to provide humane and scientific treatment and care 
and the highest attainable degree of individual development for the dependent 
wards of the state, etc.," I am of the opinon that your board may apportion, out 
of said general appropriation for maintenance, that proportion thereof as the 
legislature intended that said· institutions should have for that purpose. 
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In conclusion I might say that the latter part of Section 41 of said act 
provides that all parts of sections of the code, inconsistent with the provisions of 
this act shall be repealed insofar as such inconsistencies exist; thereby repealing 
so much of Section 2033, General Code, as is inconsistent with said sections of the 
act creating your board, above referred to. 

122. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

MURDER IN SECOND DEGREE-POWER OF BOARD TO PAROLE-EF
FECT OF COM11UTATION OF SENTENCE. 

When a prisoner se11teuced for murder in the second' degree has his sente11ce 
commuted to twenty years, such co11111111tation merely affects a change i11 the 
penalty and does not, have a11y effect upon Section 2169, General Code, which 
makes it impossible for the board of administration to parole murderers in the first 
or second degree before a fulfillment of twenty-five years of their sentence. 

CoLUMBUS, OHIO, February 15, 1912. 

State Board of Administration, Columbus, Ohio. 
GENTLEMEN :-I beg to acknowledge receipt of your communication of 

February 5, 1912, in which you state that there is now confined in the Ohio 
penitentiary, a prisoner who was sentenced to life" imprisonment for murder in the 
second degree, whose sentence was commuted to twenty years; and that said 
prisoner has made application to your board for a parole from said institution; and 
request my opinion as to the eligibilty of said prisoner for a parole, or the power 
of your board to grant said prisoner a parole. 

In reply I desire to say that Section 2169, General Code, is the authority 
for your board to grant paroles, anrl reads as follows: 

"The board of managers shall establish rules and regulations by 
which a prisoner under sentence other than for murder in the first or 
second degree, having served the minimum term provided by law for 
the crime of which he was convicted and not previously convicted of 
felony or not having served a term in a penal institution, or a prisoner 
under sentence for murder in the first or second degree having served 
under such sentence twenty-five full years, may be allowed to go upon 
parole outside the buildings and enclosures of the penitentiary. Full 
power to enforce such rules and regulations is hereby conferred upon the 
board, but the concurrence of every member shall be necessary for the 
parole of a prisoner." 

It will be observed that there is a restriction placed upon your board, in the 
statute, as to what prisoners may be paroled by it, where it provides: 

"The board of managers (now the board of administration) shall 
establish rules and regulations by which a priso11er under se11tence other 
than for murder i11 the first or second degree, etc." 

It was, evidently, the plain intention of the law-making power (the legisla· 
ture), in granting the power to your board to parole prisoners, under said above 
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quoted section, to prevent the granting of a parole to any prisoner sentenced to 
imprisonment for murder in the first or second degree, except such prisoner shall 
have first served twenty-five full years under his sentence for murder. 

Your inquiry could be easily solved and answered under the statement of 
facts, were it not for the fact that "after tlze Priso11cr had been sentenced to life 
imprisonment for murder i1i the second degree" his sentence was commuted to the 
term of twenty years, and, therefore, the serious question for consideration and 
determination by me is: 

"Does the fact of a commutation of a sentence from life imprison
ment to a term of twenty years change the prisoner's legal status in 
relation to the parole statute, above quoted?" 

In order to fully advise your board upon the question asked' in your inquiry 
it is necessary to define what a commutation is and to what it relates. 

In the case of Rice vs. Chamberlain, 107 Michigan, 381-383, the supreme court 
of that state defined a commutation as a: 

"Substitution of a less for a greater penalty or punishment." 

Bouvier's Law Dictionary defines a commutation as: 

"The change of a punishment to which a person has been con
demned into a Jess severe one." 

The International Dictionary defines a commutation as: 

"A passing from one state to another; alteration;· change." 

In the case of "in the matter of Sarah M. Victor," 31 0. S. 2Q6, Welch, 
Chief Justice speaking for the supreme court of Ohio defined a commutation as 
follows: 

"In its legal acceptation, it is a change of punishment from a higher 
to a lower degree, in the scale of crimes and penalties fixed by law." 

Under the decisions and definitions, above quoted, I have no difficulty what
ever in concluding that a commutation of sentence is simply the substitution of a 
less for a greater penalty for the crime for which a prisoner is sentenced. 

The statutes empowering your hoard to parole certain prisoners restricts your 
power by denying the right thereto to parole any prisoner under sentence for 
murder i11 the first or seco11d degree unless such prisoner has served under such 
sentence, twenty-five full years; and as the restriction relates to any prisoner under 
sentence for the crime of murder in the first or second degree, except as provided, 
it seems to me, clear that the crime for which the prisoner seeking parole was 
sentenced must be the guiding matter, by which your board is governed in de
termining the eligibility of said applicant to _be paroled. 

The fact that executive clemency is extended to a prisoner by commuting his 
sentence from life imprisonment to that of twenty years does not, in any legal 
sense, change the crime for which the prisoner was sentenced, but simply sub
stitutes the lesser for the greater penalty for the same crime, and the prisoner is 
still confined in the penitentiary for the crime of murder in the second degree. 

To make the matter plainer, suppose the sentence of the prisoner applying to 
your board had been commuted to the term of twenty-five years, it could not in 
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any manner plafe the prisoner in the class eligible to parole, for it cannot he sucess
fully claimed that the governor, in commuting the sentence, could not have fixed 
the period of imprisonment at twenty-ti\'l! years; because the statute places no re
strictions upon his power under Section 99 of the General Code, as to time. 

For the foregoing reasons, and under the circumstances set forth in your 
communication, your hoard is without legal authority to grant a parole to the 
prisoner making application therefor, or to any other prisoner who may, in the 
future, apply for a parole, under sentence for murder in the first or second degree, 
unless such prisoner shall have first served twenty-five full years under such 
sentence. 

174. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney Geueral. 

P.\ROLE-POWERS OF BOARD OF ADMINISTRATION-"MINIMUM 
SEXTEXCE"-PRJSONER COXVICTED OF RAPE OX DAUGHTER 
XOT ELIGIBLE-EFFECT OF CO::\Il\IUTATION OF SENTENCE. 

Inasmuch as Section 2169 Ge11eral Code restricts regulations of the board of 
admi11istratiou with reference to applications for parole to such prisoners as have 
ser7•ed the '"minimum sentmce" prescribed by law for the crime for which they· 
were com•icted, and as the minimum sentence proz;ided for rape upo1z a daughter 
is life imprisonment, a prisoner sentenced for such crime cm1110f become eligible for 
parole. 

The fact that such prismzer' s se11tence has been commuted does not change 
the 1wture of the crime and therefore in 110 wise affects his eligibility for parole. 

CoLUMBUS, OHIO, February 26, 1912. 

Stale Board of Administratiou, Columbus, Ohio. 
GEXTLEMEN :-Your communication dated February 13, 1912 was duly received. 

You state therein as follows: 

"A prisoner in the Ohio penitentiary has made application for 
parole, who was convicted of rape upon his daughter and sentenced to 
life imprisonment, and the board of pardons later recommended that 
the prisoner's sentence be commuted to twenty years, which was done. 
T s said prisoner eligible to parole? 

l n reply I desire to say that in my opmzon to your board dated February 
15th, relative to a prisoner who was serving a life sentence for murder in the 
first or second degree, and whose sentence had been commuted, I held that a 
commutation of a sentence did not in any legal sense change the crime for which 
the prisoner was sentenced, but simply substitutes the lesser for the greater penalty, 
for the same crime; and I so hold as to the prisoner referred to in your com
munication; the crime for which he is still serving (although sentence was com
muted) is rape upon his daughter. 

Section 12413 of the General Code provides: 

"\Vhoever has carnal knowledge of his daughter * * * forcibly and 
again~t her will, shall be imprisoned in the penitentiary during life." 
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The section just quoted provides but one penalty, viz.: life imprisonment; 
and does not provide for any minimum term to be served for the crime of which 
he was convicted. 

The General Code, Section 2169, delegating to your "board" the power to 
parole prisoners, provides in part as follows: 

"The board of managers (board of administration) shall establish 
rules and regulations by which a prisoner under sentence for other than 
murder in the first and second degree, having served the minimum term 
provided by law for the crime of which he was convicted, etc." 

It seems to me that it was clearly, the spirit of the parole law, to limit the granting 
of a parole to any prisoner who had been convicted of such heinous crimes as 
murder in the first and second degree, unless the prisoner had served at least 
twenty-five (25) full years under said sentence; and it is just as clear that the 
legislature, in providing in the said Section 2169, that no prisoner should be 
paroled until be had served the minimum term provided by law for the crime. he 
had committed, intended that said parole power should not be extended to any 
prisoner serving a sentence for a crime for which there is no minimum penalty 
prescribed, such as rape upon his daughter. '· 

The legislature, in prescribing the penalty for the commission of the crime 
of rape upon a daughter, placed any prisoner, sentenced for such crime, ineligible 
to parole by not providing a minimum penalty for such crime. 

The prisoner referred to in your communication is; for the reasons above 
stated, ineligible to parole, under the laws of Ohio. 

226. 

Very respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 

PAROLE OFFICERS OF BOYS' INDUSTRIAL HOME-EXPENSES OF 
RETURNING FROM OTHER STATES, BOYS WHO HAVE VIOLATED 
THEIR PAROLE. 

Under provision of Section 2215 General Code, parole offuers of the boys' in
dustrial home may be allowed their expenses incurred in pursuing and bringing 
back from other states to the institution, boys who have violated their parole. 

CoLUMBUS, OHio, March 27, 1912. 

State Board of Administration, Columbus, Ohio. 
GENTLEMEN :-1 beg to acknowledge receipt of your communication, dated 

March 21, 1912, in which you enclose a letter addressed to your board by Ron. 
F. C. Gerlach, superintendent and secretary of the boys' industrial school of Lan
caster, Ohio, in which he states as follows: 

"This institution has two parole officers employed whose salary 
and expenses for themselves and the return of boys to this institution 
who have violated their parole is paid by the auditor out of the state 
fund appropriated for the prosecution and transportation of convicts. 
(Section 2215, Code of Ohio.)" 
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and submits the following question: 

"As to whether the expense is a proper one when it is necessary 
for the parole officer of said institution to go to other states for a boy 
who has violated his parole." 

925 

In reply I desire to say that Section 2091 of the General Code provides that: 

"The trustees (now the board of administration) may establish 
rules and regulations under which inmates may be allowed to go upon 
parole, in legal custody, and under the control of the trustees (board of 
administration) and subject at any time to be taken to the school. * * *" 

Section 2092, General Code, provides : 
"The trustees (board of administration) may enforce such rules and 

regulations, and retake any inmate so upon parole. Their w,-itten order 
certified by the superintendent shall be sufficient warrant for any officer 
named therein to arrest and return such inmate to the school. An officer 
named in the order shall be under duty to arrest and return to the school 
any paroled inmate named therein." 

Under the above last quoted section authority is vested in the board of ad
ministration to retake any inmate under parole, who has broken the conditions 
of his parole, and recommit him to the boys' industrial school, through its proper 
officer, which in this case would be the parole officer of said institution. 

Section 2215 of the General Code provides as follows: 

"Upon presentation of itemized vouchers properly approved by 
the board of managers (now the board of administration), the auditor 
of state shall issue his warrant upon the state treasurer to pay the 
salaries and necessary expenses of field officers from the appropriation 
for conviction and transportation of convicts. Tn like manner shall be 
paid the salaries and expenses of the parole officers of the boys' industrial 
school and the girls' industrial home." 

and the legislature having, by the last clause of said section provided how the 
salaries and expenses of parole officers should be paid from the state treasury, 
and from which fund, J am of the opinion that the expense of returning a paroled 
inmate of the boys' industrial school who has violated his parole, to said institu
tion is a proper expense to be paid as in said section provided, whenever it is 
necessary for the parole officer to go to any other state for such purpose. 

There is a discretionary power vested in the board of administration to formu
late such rules as it may deem proper, regulating the granting of paroles, and, there
fore, should any inmate of the boys' industrial school violate a parole granted to 
him under the rules and regulations so adopted by said board, it may rearrest 
such inmate at any time or at any place that it deems best so to do. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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283. 

JUVENILE COURT-JURISDICTIO:\' OVER DEPENDENT AND DE
LINQUENT INMATES OF IKCORPORATED, NON-INCORPORATED 
A;JD STATE INSTITUTIONS-POWERS OF REMOVAL AND RE
COMMITMENT. 

The jurisdiction of the juvenile court extends to delinquent and dependent 
children who are inmates of all institutions except state institutions mul incor
porated institutions. 

Jurisdiction of the juvenile court, whe1~ once acquired, continues until said 
child reaches its majority, unless said court commits it to a state institutio1~, in 
which case control of the child is transferred to the respective state authorities. 

When a child inmate which has been committed to an institution other than 
those above excepted, becomes incorrigible or delinquent, the juvenile court has 
Power in renewed proceedings or probably in the exercise of its continuing juris
diction, to commit said child to another institution, state or otherwise. 

If, in the judgment of the court, the care bestowed upon an inmate by any 
institution other than a state institution is deficient or detrimental to the ch!'ld, 
said court may recommit said child to another institution. 

In accordance with the above principles, the court, after having committed a 
depe11dent child to a city house of refuge, may, when such child develops incorr. 
r:gibility, commit him to the boys' industrial home. 

CoLUMBUS, OHIO, April 11, 1912. 

State Board of Administration, Columbus, Ohio. 
GENTLEMEN :-I beg to acknowledge receipt of your letter of March 30th re

questing my opinion upon the following question submitted by the superintendent 
of the boys' industrial school : 

"11ay a juvenile court after having committed a boy to a local in
stitution such as a house of refuge, either as a delinquent or as a de
pendent child, re-commit the same boy to the boys'· industrial school on 
the ground that as an inmate of the local institution he is incorrigible 

' and therefore delinquent?" 

I have taken the liberty to re-phase the question as submitted by Major Gerlach 
and if I have not correctly apprehended the point involved in his letter I should 
be pleased to reconsider the matter upon further advice from your board. 

The question is one of the power of the juvenile court and is to be determined, 
in my opmton, solely by consideration of the statutes under which that court 
operates. 

Section 1642 General Code is in part .as follows: 

"Such courts of common pleas, probate courts, insolvency courts 
and superior courts within the provisions of this chapter shall have 
jurisdiction over and with respect to delinquent, neglected and dependent 
minors, under the age of seventeen years, not inmates of a state institu
tion, or a11y i11stitution incorporated under the laws of the state for 
the care aud correctiou of deliuque11t, u.eglected aud dependent chil
dren * * *. 
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Section 1643 General Code provides as follows: 

"\Vhen a child under the age of seventeen years comes into the 
custody of the court under the provisions of this chapter, such child 
shall continue for all necessary purposes of discipline and protection, a 
ward of the court, until he or she attains the age of twenty-one years. 
Tlzc power of the court over such child shall continue ftlltil the child 
attains such age." 

Section 1644 provides in part as follows: 

"For the purpose of this chapter, the words 'delinquent child' 
includes any child under seventeen years of age who violates a law of 
this state or a city or village ordinance, or who is incorrigible; * * *." 

Section 1652 General Code provides in part as follows : 

"In case of a delinquent child the judge may * * * commit such 
child, if a boy, to a training school for boys, or, if a girl, to an industrial 
school for girls, or commit the child to any institution within the 
county that may care for delinquent children, or be provided by a city 
or county suitable for the care of such children, or to the boys' industrial 
school * * *; or to any state institution which may be established for 
the care of delinquent boys, * * *. A child committed to such institu
tion shall be subjected to the control of the trustees thereof, who shall 
have power to parole such child * * * and, on the recommendation of the 
trustees, the superintendent shall have power to discharge such child 
from custody; * * *" 

Section 1683 General Code provides in part as follows : 

"This chapter shall be liberally construed to the end that proper 
guardianship may be provided for the child, in order that it may be 
educated and cared for, as far as practicable in such manner as best sub
serves its moral and physical welfare, * * *." 

927 

There are certain ambiguities apparent upon the face of these related sections. 
At the out-set it is provided in Section 1642 that the jurisdiction of the juvenile 
courts shall not extend to delinquent minors, inmates of an institution of the state 
or of an institution incorporated under the laws of the state for the care and 
correction of delinquent or dependent children. On the other hand, it is provided 
in Section 1643 that any child who comes into the custody of the court shall remain 
within the power of the court until he attains the age of twenty-one years. 

By Section 1644 any child who violates the law or is incorrigible is a "de
linquent child," and there seems to be no reason, except the language of Section 
1642 insofar as it applies, why an inmate of a municipal house of refuge or other 
local institution might not become, while such inmate, a "delinquent child" though 
committed to such institution as a "dependent child." 

Again, in seeming contradiction to Section 1643 it is provided in Section 1652 
that a child committed to "such institution" (and the antecedent of the word "such" 
is extremely obscure) shall be subject to the control of the trustees and not of the 
court. 

2-Vol. II-A. G. 
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Section 1683 requires that the provisions of the chapter shall be liberally con
strued for the purposes therein mentioned, and I confess I do not know what 
construction would be a "liberal" one with respect to the question which is now 
submitted. 

Without attempting to reconcile the seeming inconsistencies above referred 
to let it be inquired as to what is "an institution incorporated under the laws of 
this state for the care and correction of delinquent, neglected and dependent chil
dren" within the meaning of Section 1642 General Code. At the out-set permit 
me to state that I· am of the opinion that this phrase is to be limited to its exact 
primary meaning because it does not appear that to give it any unusual construction 
would be to accord to it the "liberal construction" enjoined by Section 1683. That 
is to say, in my judgment, the jurisdiction of the juvenile court ought, under 
Section 1683 be extended to all persons within the natural intendment of the 
chapter, the presumption being against a restriction of that jurisdiction. Therefore, 
unless a local institution is a,n incorporated one I am of the opinion that its inmates 
are subject to the jurisdiction of the juvenile court. 

Applying this test to the house of- refuge of Cincinnati, which is the institution 
directly concerned in Major Gerlach's inquiry, it at once appears that that institution 
is one of those, the inmates of which are not excluded from the jurisdiction of 
the juvenile court. It is an institution of the city under the direction of the director of 
public safety. (Section 4D97, etc., General Code.) It is not "incorporated under the 
laws of the state," therefore its inmates are subject to the jurisdiction of the 
juvenile court. 

Again, it is apparent that whatever may be the meaning of the phrase "such 
institution" in Section 1652 above quoted it cannot refer to municipal institutions 
under the care of the director of public safety, but only to institutions controlled 
by trustees and presided over by a superintendent. In fact there is strong internal 
evidence here to the effect that the antecedent of the phrase "such institution" is 
"the boys industrial school * * * the Ohio state reformatory * * * any state institu
tion which may be established for the care of delinquent boys or * * * the girls' 
industrial home or * * * any state institution which may be established for the care 
of delinquent girls." 

Such, I believe to be the true construction of Section 1652. If this be 
the case then as to institutions other than state institutions Section 1643 controls 
and the commitment of a delinquent or dependent child to an institution other 
than a state institution does not end the power and jurisdiction of the court over 
the individual. 

For the reasons above suggested, I am of the opinion that the following 
propositions are true : 

1. The original continuing jurisdiction of the juvenile court extends to de
linquent and dependent children, inmates of a city institution for the care of such 
children or to any other institution excepting a state institution and an incorporated 
institution. 

2. When the juvenile court once acquires jurisdiction of a delinquent or de
pendent child, its jurisdiction of such child continues until majority unless it 
commits him to a state institution, in which case the care and custody of the child 
is imposed upon the trustees and superintendent of such institution, or more 
properly upon the board of administration and th•e superintendent of such institution. 

3. If an inmate of a city institution or of any other institution, excepting a 
state institution and an incorporated institution, whether committed to such institu
tion by proceedings under the juvenile act or otherwise, is or becomes while 
therein confined incorrigible or commits a crime or in other respects becomes de
linquent, the juvenile court has full power, at least upon proceedings de 11ovo and 
perhaps in the exercise of its continuing jurisdiction to commit the child to another 
institution and specifically to a state institution, 
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4. I think it is true, although this question is not directly raised by Major 
Gerlach's inquiry, that if a delinquent or dependent child is committed by the 
juvenile court to an incorporated institution for the care of delinquent and de
pendent children, such court may, in the exercise of its continuing jurisdiction re
commit such child to another institution if, in the judgment of the court, the care 
and treatment of the child at such incorporated institution is improper or leads to 
delinquency. Such would not be the case, however, as to those committed to a 
state institution. 

As I have already intimated :\Iajor Gerlach's specific question is as to whether 
or not the juvenile court of Hamilton county may lawfully commit an inmate of 
the house of refuge to the boys' industrial school as a delinquent child. He submits 
with his letter a statement of a certain case from which it appears that the boy 
in question was originally committed to the house of refuge as a dependent ch_ild, 
and while at the house of refuge developed incorrigibility and upon complaint, 
presumably of the authorities of the house of refuge, this boy was adjudged a 
delinquent child and committed to the boys' industrial school. The proceeding in 
which this last adjudication was made seems to be a new and independent one. 

For the reasons above suggested I am of the opinion that the commitment to 
the boys' industrial school, under the circumstances above stated, is legal. 

294. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attomey General. 

LONGVIEW HOSPITAL-APPROPRIATION-AMOUNT ENTITLED TO 
FOR YEAR 1912-"MAINTENANCE." 

In view of the statement of their intention made by the chairmen of the senate 
and house finance committees, and of the obligation to keep up Longview hospital 
as a public institution, the appropriation act with reference to that institution may be 
broadly construed so as to fully justify the conclusion that said hospital is entitled to 
the same proportioll of the total amount appropriated for the year beginning Feb
ruary 6, 1912, as it received in former years. 

CoLUMBUS, OHIO, April 15, 1912. 

Ohio Board of Administration, Columbus, Ohio. 
GENTLEMEN :-I have given further consideration to your letter of January 

9, 1912, as to whether Longview hospital should be entitled to the same proportion 
of the total amount appropriated for the year beginning February 16, 1912, both for 
maintenance and ordinary repairs and improvements, as it had received in prior 
years; also to my opinions to you upon this matter, dated December 12, 1911 and 
January 9, 1912; and I have devoted particular attention to the statement of the 
respective chairmen of the senate and house finance committees, addressed to me on 
January 8, 1912, which is as follows: 

"We, the undersigned chairmen, respectively, of the senate finance 
committee and the finance committee of the house of representatives of 
the state of Ohio, hereby represent to you that the respective finance 
committees of both houses of the general assembly, in arriving at the 
total amount of $3,399,330 appropriated for maintenance of the state in-
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stitutions of the state of Ohio, for the year beginning February 16, 1912, 
made up said amount with the understanding and belief that the Long
view hospital would be entitled to the proportion of said total amount 
for said year beginning February 16, 1912, as it had received in prior 
years, and it was also the understanding and intent of the respective 
finance committee aforesaid, and the belief when the bill was recommend
eel to the general assembly for passage, that the. Longview hospital was 
to participate in the general appropriation of $337,800 made for the 
respective state institutions for ordinary repairs and improvements, as it 
had in prior years. And the memorandum of the records of estimates 
guiding the said respective committees in arriving at said total amounts 
shows that that was the intention of the respective committees, and in 
recommending the passage of said appropriation bills the recommenda
tions were made to the general assembly upon such belief." 

and also to Section 33 of the act establishing your board, 102 0. L. at page 221, 
as follows: 

"The state shall continue to provide for the maintenance of Long
view hospital, and the board in making estimates for the maintenance 
of the institutions under their control shall include a suitable amount 
therefor. Out of the moneys appropriated for the maintenance of state 
institutions, the board shall apportion a proper allowance for said hos
pital. In all matters relating to the expenditure thereof, the board shall 
have the same powers as in other like institutions. In all other matters 
the board of directors of said hospital shall continue to have and exer
cise the same power and duties now provided by law." 

It seems to me that the first sentence of said section namely: "The state shall 
continue to provide for the maintenance of Longview hospital * * *," can only 
mean that the state is to continue to provide for Longview hospital in the manner 
as formerly, and that the word "maintenance," as used here, in Section 33, has its 
broadest meaning and is not used in the same sense as in Section 31, where it is 
provided th~t the appropriations for the institutions shall be of three classes: ( 1) 
maintenance, (2) ordinary repairs and improvements, (3) special purposes. 

Longview hospital is an institution recognized by the state, and the manage
ment of which is provided for by the laws of the state; it is essentially a Public 
institution, and though it has been held that it is not really a state i'nstitution within 
the meaning of the constitution, still, the public, in this case, must necessarily mean 
the public of the state of Ohio and, therefore, unless the legislature plainly ex
presses its intention to deprive this hospital of part of the assistance heretofore 
rendered it by the state, it seems to me it should be held, in view of Section 33, that 
this assistance is to be given to the same extent as formerly; in other .words, that 
this institution is not to be deprived of this assistance by implication, but that if any im
plication is necessary it must be favorable to the institution. The word "mainte
nance," in its broad sense, means (Century Dictionary) : 

"To hold in an existing state or condition; preserve from lapse, 
decline, failure or cessation; keep up; to furnish means for the sub
sistence or existence of; sustain or assist with the means of livelihood; 
provide for; support." 

and I take it that this is the meaning of the word "maintenance" as used in 
Section 33. 
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Before the passage of this act, appropriations for this institution were not 
divided into the three classes of maintenance, ordinary repairs and special purposes; 
nor were appropriations made for said separate purposes. Thts classification, it 
must be remembered, is made by the act which provides for your board, and which 
contains Section 33, above quoted; and, therefore, the appropriation formerly made 
for this institution may well be considered in arriving at the intention of the 
legislature towards this institution. I do not deem it necessary to go through all 
the appropriation acts, but I find that the appropriation made for Longview 
hospital in 1910, 191 0. L. 29, is as follows: 

L01!gview Hospital 
"Salaries of officers and trustees' expenses __________ $4,000 00 
"Ordinary repairs and improvements_______________ 5,000 00 
"Current expenses -------------------------------- 65,000 00" 

and again, at page 186, the appropriation is as follows: 

Longview Hospital 
"Current expenses ------------------------------
"Salaries of officers and trustees' expenses _______ _ 
"Ordinary repairs and improvements ____________ _ 

''Furniture and carpets---------------------------

$135,000 00 
4,300 00 

10,000 00 
2,500 00" 

It is readily seen that all the items mentioned in these appropriations can 
properly be classed under the head of "maintenance," though, in fact, none of 
them were made under that head; but they were, undoubtedly, made for the purpose 
of maintaining the hospital, under the definition above given; and, in my view, 
it was the intention of the legislature that that maintenance should be provided 
for as in former years. In think that this conclusion, bearing in mind the fact 
that this is a public institution, favored and fostered by the state, can reasonably 
and justly be deduced from the language used by the legislature; by taking into 
consideration the statement given by the chairman of the finance committees of 
the house and senate, which I have quoted above, all doubt as to its correctness is 
removed. 

l t is, therefore, my opinion that Longview hospital is entitled to the same 
proportion of the total amount appropriated for the year beginning February 6, 
1912, both for maintenance and ordinary repairs and improvements, as said terms 
are used in Section 31 of the act referred to, as it has received in prior years. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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299. 

CLEVELAND STATE HOSPITAL-LEGISLATIVE ACT PRESCRIBING 
SALE OF LA;-.JD TO CITY OF CLEVELAND BEFORE SEPTEMBER 
1, 1911, IS DIRECTORY A;-.JD NOT MANDATORY. 

The legislative act f>.roviding for the sale of land to the Cleveland state hos
pital, is directory and not mandatory i11 its provisioll that the city was to pay for 
said property before September I, 1911, and whe11 the city has acted ill good faith 
and is Ullable to complete the necessary legislatio11 withi11 the time specified, the 
power of the board of admi11istratio11 to execute the proper deed is not affected. 

CoLUMBUS, 0Hro, April 20, 1912. 

Ohio Board of Admi1!istratio11, Columbus, Ohio. 
GENTLEMEN :-I am in receipt of your letter dated April 17th, which is as 

follows: 

"The last general assembly authorized the board of trustees of the 
Cleveland state hospital and their successors to sell to the city of Cleveland, 
for $18,000.00, at private sale, certain property described in said act. 
(102 0. L., 384-5) and in said authority specified that the city of Cleve
land was to purchase and pay for said property before September 1, 1911. 

"For the reason specified in the correspondence herewith trans
mitted to you for your consideration, the city of Cleveland was unable · 
to pass the necessary legislation to enable the city to pay for and take 
over said property as provided for in said act before said date, September 
1, 1911, but has now passed the necessary legislation and tendered said 
board of administration, as successors of the board of trustees of the 
Cleveland state hospital, the purchase price and now ask this board to 
execute a deed for said property described in said act. 

"In view of the fact that the act provided same should be done 
before September 1, 1911, we would ask your opinion as to whether or 
not this board now has authority to execute a deed for said premises 
to the city of Cleveland, as provided by said act, the time having elapsed 
within which the city of Cleveland had a right to purchase same from 
the state." 

In reply I desire to say that I have carefully examined the act referred to 
authorizing your board to sell and execute a proper deed to the city of Cleveland, 
Ohio for the land described in the said act, and also find that on August 19, 1911, the 
director of public service of the city of Cleveland. the proper official in charge of 
such matters, notified the board of trustees of the Cleveland state hospital that the 
council of the city of Cleveland was not in session and that the city solicitor 
of said city had been instructed to. draw the necessary legislation which would 
permit the issuing of bonds to the extent of $18,000.00 in order that the city might 
acquire the ,land specified in the said act for park purposes, and stated therein 
that it would be impossible to have the necessary legislation enacted so that this 
property could be purchased prior to September 1st. In view of all the facts 
the said director of .public service requested the said board to delay action on 
the sale of this property to other than the city until such time as the city would 
be able to pass the necessary legislation, issue the bonds, and pay . for the said 
property. 
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I am of the legal opinion that this act of the legislature authorizing the 
board of trustees of the Cleveland state hospital or its successors in office to sell 
and execute the proper deed to the city of Cleveland, although it specified a duty 
devoh·ed upon a public board and specified therein the time for the performance, 
must, nevertheless, be regarded as directory and not mandatory. It is a funda
mental rule recognized in law that there is a consequential distinction between 
directory and mandatory statutes in that: 

"The consequential distinction between directory and mandatory 
statutes is that the violation of the former is attended with no conse
quences, while a failure to comply with the requirements of the latter is 
productive of serious results. The distinction grows out of a funda
mental difference in the nature, importance and relation to the legis
lative purpose of the statutes so classified. The statutory provisions 
which may thus be departed from with impunity without affecting the 
validity of statutory proceedings are usually those which relate to the 
mode or time of doing that which is essential to effect the aim and 
purpose of the legislature or some incident of the.essential act." 

Again, 

"Where a statute is affirmative it does not necessarily imply that 
the mode or time mentioned in it is exclusive, and that the act provided 
for, if done at a different time or in a different manner, will have no 
effect." 

And it is a general rule in the construction of statutes to give to the in
tention of the legislature, and also that the legislature intended what is reasonable 
and especially that the act shall have effect and that its purpose shall not be 
thwarted by any trivial omission or a departure from it in some formal, incidental 
or comparatively unimportant particular. 

Under the rules above stated, I am thoroughly of the opinion that it was the 
intention of the legislature that the city of Cleveland, which is a political sub
division of the state, should have the first right and privilege of purchasing the 
real estate described in the said act for park purposes, which is a power vested in 
the municipality to maintain, and that being the case, it was necessary to sped fy 
some time within which the same should be done, and in fixing the time-namely, 
September 1, 1911-did not make it, in my opinion, a mandatory duty for the 
board of trustees to its successors in office to refuse to sell and execute the 
proper deed to the said city of Cleveland, and especially is that true in view of the 
fact that the said act was not approved until June 14, 1911, and the further fact of the 
inability of the city of Cleveland to enact the proper legislation necessary to provide for 
the necessary funds to pay for the said land, and, therefore, I am of the further opin
ion that the purpose and intent of the legislature should not be thwarted by this trivial 
omission as to the time of purchasing and execution of the deed because the city 
of Cleveland had acted in good faith and through its director of public service 
it had notified the board of trustees of the said hospital of its inability to pur
chase and take over the said property by the time specified in the act itself but 
notified them of its intention and took initiative steps in the premises to carry out the 
things specified in the act. 

There is another general rule of construction recognized almost universally 
by the courts which is : 
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"Provisions regulating the duties of public officers and specifying 
the time for their performance are in that regard generally directory. 
Though a statute directs a thing to be done at a particular time, it does 
not necessarily follow that it may not be done afterwards." 

For the foregoing reasons I am of the legal opinion that your board has 
authority to sell and execute a proper deed to the city of Cleveland for the said 
land described in the said act, believing that a great injustice would be done to the 
city of Cleveland were your board to take any other action than carrying into 
effect the intention of the legislature as shown by said act. 

V cry truly yours, 
TrMOTHY S. HoGAN, 

A ttomey General. 

470. 

CONVICT LABOR-STATE HIGHWAY COMMISSIONER MAY CON
TRACT FOR, WITHOUT ADVERTISING FOR BIDS-COST OF MAIN
TAINING LABORERS DEVOLVES ON BOARD OF' ADMINISTRA
TION-STATE NOT WITHIN STATUTE UNLESS SPECIFIED. 

Sections 14 an·d 24 of the act of 102 0. L. 215, empowers the board of adminis
tration to fix the price of labor supplied by the board, from institutions under 
its control. 

When such labor is contracted for by the state highway commissioner, with 
the board of administration, under the rule that the state is not subject to a statute 
unless expressly contained within its terms, the requirement of advertisement and 
bids is not applicable, and the highway c01ilmissioner may advertise for bids with 
the labor item omitted. 

The cost of the maintenance of the laborers must be bome by the board of ad
ministration and cannot· be borne by the department hiring the same from the 
board. 

CoLUMBUS, Omo, June 26, 1912. 

Ohio Board of Administration, Columbus, Ohio. 
GENTLEMEN :-I beg to acknowledge receipt of your letter of June 24th, 

wherein you state that the state highway department has entered into certain con
tracts for road improvements under its jurisdiction, less the common labor in con
nection therewith, which the board of administration is expected to furnish from 
the penitentiary. You state, also, that the board of administration is ready to 
furnish the labor, but is not desirous of paying the additional expenses for the 
maintenance of the men to be engaged therein. You request my opinion as to the 
propriety of charging the expense of maintaining the prisoners and the entire ex
pense of building and keeping up the camps which would have to be constructed 
from the state aid fund, and suggest that each county ought to bear this expense. 

Your question invites a consideration of the following provisions of law; 
Section 14 of the act creating the state board of administration (102 0. L., 215) 
provides that: 

"The board shall fix the prices at which all labor performed and 
all articles manufactured in said institutions shall be furnished to the 
state or to the political subdivisions and public institutions thereof, as 
is or may be provided by law, which shall be uniform to all and not 
higher than the. usual market prices for like labor and articles." 
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Section 24 of the act provides : 

"The board may detail temporarily from a correctional or penal 
institution, with the consent of the managing officer thereof, any inmates 
under its control, to perform specified labor." 

935 

::\fy examination of the act from which these sections are quoted leads me to 
the conclusion that Section 24 is controlled by Section 14, so that laborers temporar
ily detailed from a correctional or penal institution are to be regarded as per
forming the labor "in the institutions" within the meaning of Section 14. It 
thus follows that it is the duty of the board of administration to fix the prices 
at which labor will be performed by laborers temporarily detailed from correctional 
or penal institutions in accordance with Section 14. 

The following sections of the state highway law (102 0. L., 333 et seq.) 
governs the matter of letting contracts for improvements thereunder. 

"Section 27. * * * the state highway commissioner shall advertise 
for bids for two consecutive weeks •) * ·~. Such notice shall state that 
plans and specifications * t.' * are on file, * * * and the time in which 
bids therefor will be received. Subject to the approval of the county 
commissioners the state highway commissioner shall award the contract 
to the lowest responsible bidder." 

Section 28 provides for the award and making of the contract, and expressly 
authorizes the highway commissioner to contract separately for the grading and 
surfacing respecti\·ely, but not separately for the labor and materials. 

Sections 29, 30 and 31 provide detailed regulations which are not necessarily 
·involved here. 

Section 32, and succeeding sections, deal with the apportionment of the cost 
of making an improvement, as follows: 

"Section 32. Upon the completion of the improvement the state 
highway commissioner shall immediately ascertained the cost and ex
pense thereof and apportion the same to the state, county, township 
or townships and abutting property. He shall certify the total cost and 
expense of the improvement and a statement of the apportionment to 
the county commissioners and trustees of the township or townships. 

"Section 33. The state's proportion of the cost and expense of the 
construction, improvement, maintenance or repair of any highway under 
the provisions of this chapter shall be paid by the treasurer of state upon 
the warrant of the auditor of state issued upon the requisition of the 
state highway commissioner from an appropriation made to carry out 
its provisions. The county's, township's and property owner's propor
tion of the cost and expense of such construction, improvement, mainte
nance and repairs, shall be paid by the treasurer of the county, in which 
the highway is located upon the warrant of the county auditor issued 
upon the requisition of the state highway commissioner from any funds 
in the county treasury for the construction, improvement, maintenance 
or repair of roads. 

"Section 35. Except as otherwise provided, one-fourth of the cost 
and expense of such improvement shall be apportioned to the township 
or townships in which such road is located. Of the amount so appor
tioned three-fifths shall be a charge upon the whole township or town-



936 OHIO BOARD OF .ADMINISTRATION 

ships, and two fifths shall be a charge upon the property abutting on the 
improvement. The township trustees shall apportion the amount to be 
paid by the owners of the abutting property according to the benefits 
accruing to the owners of land so located. * * * 

"Section 39. Payment of the cost of construction of such improve
ment shall be made as the work of construction progresses, upon es
timates made by the engineer in charge of the work when approved by 
the state highway commissioner. No payment made by the state or 
county on a contract for such wor~ before its completion shall be in 
excess of ninety per cent. of the value of the work performed. Ten 
per cent. of the value of the work performed shall be held until the 
completion of the contract in accordance with the plans and specifica
tions." 

There are other prov1s10ns of the highway law describing in detail the pro
cedure of paying for an improvement made thereunder, but nohe of them are 
material to the question which you submit. · 

It is clear there is no specific authority, for the use of convict labor upon the 
highways of the state. That question, however, is not submitted to me, and I 
shall assume the right of the highway commissioner to use convict labor. If he 
has this right, he has the right, l think, to contract separately for such labor and 
to include the cost therof in the total cost of the improvement which is to he 
divided as provided in the sections above quoted. 

On the other hand, the board of administration is without authority to make 
a charge against any state department or subdivision for housing or maintaining 
any of the state's wards or charges. It is the duty of the state and of the board 
of administration, as the agent of the state, to house and maintain all the inmates 
of all the state institutions whether in buildings provided at such institutions; 
or elsewhere. The board of administration, however, has the power to fix the 
price of the labor of convicts, and, as I interpret the statutes, it is its duty so to 
do; so that the board is without authority to permit the highway depa~tment or 
any other state department or subdivision to have the benefit of convict labor 
without paying for it. 

It seems to me, therefore with the foreging considerations, the answer to your 
question at once suggests itself. The cost of maintaining prisoners furnished for 
labor on the public highways under the supervision of the state highway commis
sioner is not a proper subject of contract by the commissioner, nor a proper 
charge upon any fund of the state or county. The cost of labor, however, is a 
matter with respect to which the board of administration and the highway com
missioner may coiltract (assuming the right of the highway commissioner to use 
convict labor at all) ; and the board having fixed the price of such labor, and the 
highway commissioner having entered into a contract with the board for the 
use of such labor in a specific capacity, the amount due the board of administration 
then becomes an item of the total cost of the construction of the improved road or 
roads to be apportioned in accordance with the provisions of the highway department 
laws. 

In addition to the legal obstacles at which I have already hinted, another one 
exists which I think I ought to mention. It is the duty of the state highway com
missioner to advertise for bids preparatory to entering into any contract in con
nection with the construction of roads, so that, assuming that it is proper for the 
commissioner to separate the common labor from the other items of service to 
be performed by the principal contractor, it would seem still to be his duty to 
advertise for bids for furnishing such common labor. I am inclined to the 
opinion, however, that in the absence of a statute expressly forbidding the high-
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way commissioner from contracting directly with the state to the exclusion of 
competitors in this particular, and in the face of the express provision of the act 
creating the board of administration, to which I have already called attention, that 
both the right of the commissioner to let contracts less the common labor in
volved, and his further right to contract with the board of administration for the 
common labor without inviting competitive bids, rest upon a common foundation; 
namely, the doctrine of statutory interpretation by virtue of which the state is not 
deemed bound by its own statutes unless specifically so provided therein. That 
is to say, it not being provided that in furnishing labor to a state department re
quired to advertise for bids in the doing of work committed to its administration, 
the state board of administration, the state's agency, shall compete with private 
contractors, nor that such state departments in inviting bids shall notify or other
wise solicit their participation in the competitive bidding of the board of adminis
tration, it follows that the two state departments are free to contract with each 
other regardless of the provisions for competitive bidding, and regardless, also, 
of the failure of the act creating the department using the labor specifically to 
authorize either the use of such convict labor or an agreement to pay for it entered 
into without competitive bidding. The case is one of implied exceptions to an 
otherwise express provision of the highway law, and the exception is no greater 
in the case of the requirement that competitive bids shall be invited than it is in the 
case of the requirement that the contract for construction shall be let as a whole. 

The conclusion which I have reached will enable the board of administration 
to protect the state against payment of more than its proper share of the ex
pense of the highway improvement, and will otherwise meet the situation which 
you desire to guard against, excepting in one particular-that it will necessarily 
diminish the maintenance appropriation for the Ohio penitentiary. This, how
ever, is unavoidable as the prisoners of the Ohio penitentiary at all events must be 
maintained by the state. 

Very truly yours, 
TrMoTHY S. HoGAN, 

Attorney General. 
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472. 

DISPOSITIO~ OF ILLEGITI::I1ATE CHILDREN OF INMATES OF HOS-_ 
PITALS FOR !~SANE AND GIRLS' INDUSTRIAL HOME-DUTIES 
OF CHlLDRE~'S HOf..JES, COUNTY COMMISSIONERS, BOARD OF 
AD~HNISTRATION AND FATHER OF CHILD-CRIMINAL PRO
CEDURE. 

Illegitimate children bonz of girls who are inmates of the girls' industrial 
home or of unmarried girl inmates of hospitals for the insane, should be p/acerJ. 
in the children.':S home of the co11nty or district of the residimce of the mother 
before her confinement in the institution. Or, if such county has no children's home 
the county commissioners should be notified to provide for them. The father of the 
child should be required to pay for its keeping. 

The officers of the institution, or of the count}', to·wnship or municipality that 
is maintaining such c/Wld may enter into an agreement with the acknowledged, 
father for the payment of its keep and require security from said father to save 
the public the expense of keeping such child. · 

The children of married women should be turned over to the father if he is the 
husband of the mother and is able to Provide properly for such child. 

Facts suggesting criminal liability should be presented by the board of adminis
tration to the prosecuting attorney of the count:>' wherein the offense was com
mitted. 

The Ohio Board of Administration, HoN. A. W. THURMAN, President, Columbus, 
Ohio. 

GENTLEMEN:-Your favor of June 5, 1912, is received in which you inquire 
as follows: 

"First: What is the lawful disposition to be made of the illegiti
mate children born of girls who are inmates of the girls' industrial 
home? 

"Second: Can we legally enter into any arrangement with the 
men who acknowledge the parentage of such children, for the support 
of the same? 

"Third: These girls being wards of the state, is it the duty of this 
board, or the managing officer of the institution, to report to the proper 
authorities, (you designating such authorities), such cases ;,~s above 
mentioned? 

"Fourth: What disposition should be made of children born of 
unmarried or married women who are inmates of the hospitals for the 
insane? 

"Fifth: Is it our duty or the duty of anyone to bring criminal 
proceedings against men who are known to be guilty of having sexual 
intercourse with said wards?" · 

There is no specific provision of statute regulating the disposition of children 
born of inmates of the girls' industrial home, or of inmates of the hospitals for 
the insane. Those mothers who are insane are not competent to properly care for 
their offispring, even though they were not confined in a hospital for the insane. 
The inmates of the girls' industrial home cannot properly take care of their children 
in such institution. 
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The parent is the natural custodian and support of his child. This control 
will not be interfered with by the state unless the interests of the child or of society 
require it. 

The foregoing principle is enunciated by Sullivan, J., at page 377, in the case 
of Travis vs. State, 12 Cir. Court, N. S., 374, where he says: 

"But when the custody, education and moral training of the child 
is claimed by contending parents, the courts, in determining the question, 
keep in view solely the interest of the child; and when the interests 
of the child require it, commits its custody to strangers in face of 
parental appeal. If the interests of society and good government require 
the removal of children up to a certain age from evil influences, the 
state in doing so is in the exercise of its police power. 

"The right to the custody and society of children in the parent is 
a natural one and one which the state claims no right to take away 
except when the interests of society require it. 

"Two interests require such intervention on the part of the state
that of the child, and that of society." 

A parent who has been committed to some penal institution has forfeited its 
right to the control and custody of its child during the time such parent is con
fined in such institution. 

The statute requires the father of a child, legitimate or illegitimate, or the 
mother if charged by law with the maintenance thereof, to provide a child under the 
age of sixteen years with necessary or proper home, care, food and clothing, if 
such parent is able to do so. 

Section 13008, General Code, provides : 

"Whoever, being the father, or when charged by law with the 
maintenance thereof, the mother, of a legitimate or illegitimate child 
under sixteen years of age, or the· husband of a pregnant woman, living 
in this state, being able by reason of property, or by labor or earnings, 
to provide such child· or such woman with necessary or proper home, 
care, food and clothing, neglects or refuses so to do, shall be imprisoned 
in jail or workhouse at hard labor not less than six months nor more 
than one year, or in the penitentiary not less than one year nor more 
than three years." 

Such parents are required to pay the reasonable cost of the keeping of their 
child, when such child is in a county or district home, by virtue of Section 13012, 
General Code, which provides: 

"Whoever, being the father, or when charged by law with the 
maintenance thereof, the mother, of a legitimate or illegitimate child 
under sixteen years of age, being legally an inmate of a county or dis
trict children's home in this state, neglects or refuses to pay to the 
trustees of such home, the reasonable cost of keeping such child in such 
home when able so to do by reason of property, or by labor or earnings, 
shall be imprisoned in a jail or workhouse at hard labor not less than 
six months nor more than one year, or in the penitentiary not less than 
one year nor more than three years." 

The first obligation to support a child is upon the father, and if he is able so 
to do by reason of property, or by labor or earnings, and neglects or refuses to so 
support his child under sixteen years of age, he may be punished criminally for 
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such neglect and refusal. The mother, if she is charged by law with the mainte
nance thereof, is also required to support the child if she is able. These statutes 
apply to both legitimate and ilJegitimate children. 

If neither parent is able to support or provide for the child, and such child 
is not otherwise provided for, it becomes a public charge. 

The statutes provide for the establishing and maintaining of childrens' homes 
by the county and for admission thereto of abandoned, neglected,- or dependent 
children. 

Children's homes may be established by a county by virtue of Section 3077, 
et seq., General Code. 

Section 3089, General Code, provides for admission thereto as follows: 

"The home shall be an asylum .for children under the age of six
teen years, of sound mind and free from infectious or contagious dis
eases, who have resided in the county not less than one year, and for 
such other children under such age from other counties in the state 
where there is no home, as the trustees of such home and the persons 
or authority having the custody and control of such children, by con
tract agree upon,· who are, in the opinion of the trustees, suitable children 
for admission by reason of orphanage, abandonment or neglect by parents, 
or inability of parents to provide for them." 

A child to be admitted to such home must be under sixteen years of age. 
There is no minimum age fixed. There is a requirement that the child must have 
resided in the county one year. This provision is made to establish the county 
which is liable for the keeping of the child in the home, and does not limit the 
right of admission to children over one year of age. The domicile of the child 
is that of the parent. If the parent has had a legal residence of one year in the 
county, a child under one year of age, would be entitled to admission to the 
children's home of that county. In the case of the persons who are to become 
mothers in the institutions mentioned, the legal residence of the child is that which 
its mother had before her confinement in the institution. 

Sections 3090 and 3091, General Code, provide how children may be admitted 
to such homes. 

Section 3090, General Code, provides: 

"They shall be admitted by the superintendent on the order of a 
majority of such trustees, accompanied by a statement of facts signed 
by them, setting forth the name, age, birthplace, and present condition 
of the child named in such order, which statement of facts contained in 
the order, together with any additional facts connected with the history 
and condition of such children shall be, by the superintendent, recorded 
in a record provided for that purpose, which shall be confidential and 
only open for inspection at the discretion of the trustees." 

Section 3091, General Code, provides: 

"When a child maintained in the infirmary of any county becomes 
eligible to the children's home of such county or district, such fact shall 
be certified to the trustees thereof by the infirmary directors. All chil
dren found by township trustees to be proper subjects for the care of 
the county, and eligible to such children's home, shall be certified to 
the trustees of the home by the trustees of the township of which they 
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are residents, and shall be conveyed to such home by the township 
trustees, and the expenses thereof paid from the township poor fund. 
The superintendent of the home may provide and care for temporarily 
until the proper officers are notified, any child found abandoned and 
destitute, and which is eligible to the children's home." 
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The provisions of Section 3092, General Code, govern where a county has not 
pro\'ided a children's home. Said section provides: 

"Except such as are imbeciles, idiots or insane, no child or children 
entitled to admission into a children's home shall be kept or maintained 
in any county infirmary in this state. In any county where such home has 
not already been provided, the board of commissioners shall make 
temporary provisions for such children by transferring them to the 
nearest childr-en's home where they can be received and kept at the 
expense of the county, or by leasing suitable premises for that purpose, 
which shall be furnished, provided and managed in all respects as pro
vided by law for the support and management of children's homes, but 
the commissioners may provide for the care and support of such children 
within their respective counties, in the manner deemed best for the 
interest of such children, and they shall levy an additional tax, which 
shall be used for that purpose only." 

By virtue of this latter section the commissioners of a county not having a 
children's home, are required to make provision for such children, either in the 
nearest children's home, or within the county. 

Two or more counties may join to form and establish a district children's 
home by virtue of Section 3109, et seq., General Code. 

Section 3109, General Code, provides: 

"In accordance with the purposes, provts1ons, and regulations re
lating to county children's homes, when in their opinion the public good 
so demands, the commissioners of two or more adjoining counties, 
not to exceed four, may form themselves into a joint board, and pro
ceed to organize a district for the establishment and support of a 
children's home, and provide for the purchase of a site, and the erection 
of necessary buildings thereon." 

Section 3122, General Code, provides for admission to a district children's 
home as follows: 

"Children under the custody of parents, guardian or next friend, 
who, by reason of neglect, abuse or from the moral depravity, habitual 
drunkenness, incapacity or unwillingness of such legal custodian to 
exercise proper care or discipline over them, are being brought up to 
lead idle, vagrant, or criminal lives, shall be committed to the guardian
ship of the trustees of a county or district children's home, if the trustees 
of the township in which they have a legal settlement, or the infirmary 
directors of the county, after a careful and impartial investigation of the 
condition and facts, as they exist, deem it manifestly requisite for the 
future welfare of such children, and for the benefit and protection of 
society." 
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Section 3121, General Code,. provides: 

"The commissioners and trustees of townships in counties in which 
no children's home or other similar institution is located, and adjoining 
a county or district in which there is such a home, may send to it 
children for whom they have to provide, if the trustees of the home can 
receive them without detriment to children of their own county or 
district. The cost of maintaining these children in the home shall be no 
greater than the per capita· cost of suitably providing for and educating 
the children of the county or district in the home to which they are 
so sent." 

The foregoing proviSions of the statutes are sufficient to authorize your 
board to provide for the disposition of the children of the inmates of the institu
tions you mention. 

The father should be looked to first for the care and custody of the child. 
If the father is the husband of the mother, such child shou1d be placed in his 

. charge if he is a proper person to take care of it, and is able to provide for it. The 
reputed father of an illegitimate child should be required to support such child. His 
liability can be fixed in the manner hereinafter set forth. 

In their present condition the mothers are not able, by labor and earnings, 
to keep the child. If they are able by reason of having property, they are liable for 
the support of their children. 

If such child becomes a public charge, by reason of the inability of the parents 
to provide for it, then application should be made to the superintendent of the 
county or district children's home of the county of its mother's legal residence 
for admission of the child to such home. If such county has no county or dis
trict children's home, then application should be made to the county commissioners 
for the relief of the child. 

Section 2542, General Code, provides : 

"Unless the approval of the probate court is first obtained, no child 
und.er the age of one year shall be separated from its mother, if such 
mother is an inmate of a county infirmary." 

This section applies to persons in the county infirmary and does not apply 
to inmates of a state institution. 

You ask further as to an agreement for the support of a bastard child by the 
acknowledged father. 
· · Section 12110, General Code, provides : 

"When an unmarried woman, who has been delivered of or is 
pregnant with a bastard child, makes a complaint in writing, under oath, 
·before a j i:tstice of the peace, charging a person with being the father 
of such child, he thereupon shall issue his warrant, directed to any 
sheriff or constable of the state, commanding him to pursue and arrest 
such accused person in any county therein, and bring him forthwith 
before such justice to answer such complaint." 

Section 12114, General Code, provides: 

"If, during the examination before the justice, or before judgment 
in the court of common pleas, the accused pays or secures to be paid, 
to the complainant, such amount of money or property as she agrees 
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to receive in full satisfaction, and gives bond to the state with suf
ficient surety, to be approved by the justice, court or judge in vacation, 
conditioned to save any county, township, or municipal corporation 
within the state free from all charges for the maintenance of such 
bastard child, such justice, court or judge, shall discharge him from 
custody, on his paying the costs of prosecution. Such agreement must be 
made or acknowledged by both parties, in the presence of the justice, 
court or judge, who thereupon shall enter a memorandum thereof on his 
docket, or cause it to be made upon the journal." 

Section 12134, General Code, provides: 

'"\Vhen a woman has a bastard child, and neglects to bring a suit 
for its maintenance, or commences one and fails to prosecute it to final 
judgment, the· trustees of a township, or treasurer of a municipal cor
poration, interested in the support of such child, or the directors of a 
county infirmary in which she becomes a charge, when sufficient security 
is not offered to save such county, township, or municipal corporation 
from expense, may make complaint in behalf thereof, against him who 
is accused of begetting such child, or take up and prosecute a complaint 
begun by the mother of such child.'' 

Section 12135, General Code, provides: 

"The directors of a county infirmary, trustees of a township, or 
treasurer of a municipal corporation, in which a bastard child becomes a 
charge, may sue and recover upon any bond given to the state in a 
proceeding against such child's reputed father. The provisions of this 
chapter, and all the remedies herein allowed, apply to all cases in which 
the infirmary directors, trustees of townships, or treasurers of municipal 
corporations, are authorized to commence or prosecute a complaint against 
the reputed father of an illegitimate child." 
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In order for an agreement between the mother and father of a bastard child 
for full satisfaction to the mother to be binding it must be signed and acknowledged 
before a justice of the peace, court or judge, in a proceeding in bastardy. 

If the mother refuses to bring such action, or fails to prosecute an action of 
bastardy and the child becomes a public charge the officers of the political division 
that is interested in the support of the child may maintain the action. 

There is no provision authorizing such officers to enter into an agreement 
with the father for the support of the child. Section 12134, General Code, contains 
this clause: 

"* * * when sufficient security is not offered to save such county, 
township or municipal corporation from expense, may make complaint 
in behalf thereof, * * *" 

The right of such officers to maintain such action for bastardy depends upon 
whether sufficient security is offered to save the public from the expense of keeping 
such child. This contemplates that the officers may take security for the support 
of the child without bringing a bastardy proceeding. The father is legally bound 
to support his illegitimate child, and if he enters into an agreement with a person 
or public institution to keep said child and he binds himself to pay for such 
keeping, such a contract would be legal and binding upon the father. 
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The officers of the county, township, or municipality who are put to expense in 
keeping a bastard child may enter into an agreement with the father to pay for such 
expense and may take a bond or other security from him that such child will not be 
of expense to the public. Such an agreement may be entered into without the 
bringing of a proceeding in bastardy. . 

Your questions will be answered in the order in which asked: 
First: The illegitimate children born of girls who are inmates of the girls' 

industrial home, should be placed in the children's home of the county or district 
of the residence of the mother before her confinement in the institution. If such 
county has no children's home, then the county commissioners of such county 
should be notified to provide for them. The father of the child should be re
quired to pay for the keeping of the child. 

Second: The officers of the institution, or of the county, township, or 
municipality, that is supporting and keeping such child may enter into an agree
ment with the acknowledged father for the payment of the expense of keeping such 
child. 

Third: Your board through its officers, or through the managing officer of the 
institution should notify the superintendent of the children's home, or the county 
commissioners to provide for such dependent children. 

Fourth: The children of married women should be turned over to the father, 
if he is the husband of the mother, and is able to provide for such child. In the 
case of unmarried women in the hospitals for the insane, the child should be dis
posed of as in case of children of the inmates of the girls' industrial home. 

Fifth: If your board or the managing officer of an institution, have knowl
edge, or have reason to believe that the criminal laws of the state have been violated 
in connection with the wards of the state, the facts should be laid before the 
prosecuting attorney of the county wherein the offense was committed, so that 
the same may be investigated and prosecutions brought by him as he deems best. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney Ge11eral. 
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486. 

PAROLE OF PRISOXERS-COXTROL OF BOARD OF Am.IIXISTRATION 
AXD CONTROL OF COURT-PROCEDURE FOR RELEASE OF PA
ROLE-SUSPEXSIOX OF SEXTEXCE TO PEXITEXTIARY OR RE
FOR:\IATORY AND TO OTHER IXSTITUTIOXS. 

Unde11 the act of 99 0. L. 339, the jttrisdiction of the board of administra
tion over persons se11tenced to the penitentiary or the reformatory, is exclusive 
aud when the sentence to these institutions is suspetzded and the defendant placed 
upon probation, the court has no fztrther control. 

When such defendants are placed 011 probation, triplicate copies of the judg
meut shall be made; one for the board, and one for the warden of the pe11itentiary 
or for the superintendent of the reformatory to which defeudant was sentenced. 

Uutil these copies have been made, and foru•arded by the clerk, and the board 
has sent back to the clerk, the order for parole, aud until the requirements of the 
board hav~J been complied with, the defendant cannot lawfully be released. 

The board has 110 control over persons sentenced to institutions other than 
· the pmitentiary or reformatory. The defendant so smtenced and paroled is 
wzder the supervision of the court through the probation officer appointed by it. 

CoLUMBUS, OHio, July 1, 1912. 

The Ohio Board of Administration, Columbus, Ohio. 

GENTLEMEN :-You have requested my opinion as to the construction of the 

sections of the General Code of Ohio governing the parole of persons who have 
pleaded or been found guilty of felonies or misdemeanors, and sentence sus
pended by the court. Your request is particularly as to the jurisdiction of your 
board over such persons and the method to be followed in granting paroles. 

I shall quote the sections of the General Code covering this matter, following, 
however, the sequence in which the said sections appeared as originally enacted in 
99 Ohio Laws, 339, as an act entitled, "An Act to Provide for Probation of 
Persons Convicted of Felonies and Misdemeanors," passed May 9, 1908. 

I call attention to the title of the act as it discloses the purpose of the legis
lature to provide for the probation of two classes of persons, 1st, those convicted 
of felonies; 2nd, those convicted of misdemeanors. 

The sections, in the order indicated, are : 

Section 13706 (Section 1 of the act, first part). 

"In prosecutions for crime, except as hereinafter provided, where 
the defendant has pleaded or been found guilty, and the court or magis
trate has power to sentence such defendant to be confined in or committed 
to the penitentiary, the reftJrmatory, a jail, workhouse, or correctional in
stitution, and the defendant has never before been imprisoned for crime, 
either in this state or elsewhere, and it appears to the satisfaction of the 
court or magistrate that the character of the defendant and circumstances 
of the case are such that he is not likely again to engage in an offensive 
course of conduct, and that the public good does not demand or require 
that he shall suffer the penalty imposed by law, such court or magis-

. trate may suspend the execution of the sentence and place the defendant 
on probation in the manner provided by law." 
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Section 13707 (Section 1 of the act, second part). 

"This subdivision of this chapter shall not affect the laws pro
viding the method of dealing with juvenile delinquents nor shall deten
tion in an institution for such juvenile ~elinquents be considered as im
prisonment." 

Section 13708 (Section 2 of the act). 

"No person convicted of murder, arson, burglary of an inhabited 
dwelling house, incest, sodomy, rape without consent, assault with intent 
to rape, or administering poison shall have the benefit of probation." 

Section 2210, (Section 3 of the act). 

"vVhenever a ·sentence to the penitentiary or to the Ohio state re
formatory has been imposed, but the execution thereof has been sus
pended and the defendant placed on probation, the effect of such order 
of .probation shall be to place said defendant under the control and 
management of the board of managers of the institution to which he 
would h'ave been committed, and he shall be subject to the same rules 
and regulations as apply to persons paroled from said institutions after 
a period of imprisonment therein." 

Section 2211, (Section 4 of the act). 

"It shall be the duty of the board of managers of the penitentiary 
and the board of managers of the state reformatory to furnish the clerk 
of courts of each county with blank forms setting forth the requirements 
and conditions used by them in the parole of prisoners of their institu
tions, but amended so as to be applicable to cases of probation." 

Section 13709, (Section 5 of the act, first part). 

"When it is the judgment of the court that the defendant be placed 
upon probation and under the supervision of the penitentiary or the re
formatory, the clerk of' such court shall forthwith make a full copy of 
the judgment of the court, with the order for the suspension of the 
execution of sentence thereunder and the reasons therefor, and certify 
them to the warden of the penitentiary as to the superintendent of the 
reformatory, to which the court should have committed the defendant 
but for the suspension of sentence." 

Section 13710, (Section 5 of the act, second part). 

"Upon entry in the records of the court of the order for the 
probation provided for in the next preceding section, the defendant 
shall be released form custody of the court as soon as the requirements 
and conditions required by the board of managers have been properly 
and fully met." 
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Section 2212, (Section 6 of the act). 

"The board of managers of the penitentiary and the board of 
managers of the Ohio state reformatory shall appoint and employ one 
or more officers, to be known as field officers, for their respective insti
tutions, who shaH carefuHy look after the welfare of all persons whose 
sentences have been suspended, and those who have been paroled from 
said institutions after a period of imprisonment therein." 

Section 2213, (Section 7 of the act). 

"\Vhenever a person placed upon probation, as aforesaid, does not 
conduct himself in accordance with the rules and regulations of the institu
tion in whose charge he has been placed, a fteld offier thereof may, without 
warrant or other process, arrest said person and convey him to said 
institution, and the board of managers may, after a full investigation 
and a personal hearing, because of such conduct, forthwith terminate 
the probation and cause said person to suffer the penalty of the sentence 
previously suspended. Any person under probation who has violated 
the conditions of his probation shaH, upon order of the board of man
agers, be subject to arrest in the same manner as in the case of an es
caped convict. In all cases of such termination of probation, the original 
sentence shall be considered as beginning upon the first.day of imprison
l!lent in the institution." 

Section 2214, (Section 8 of the act). 

"Whenever it is the judgment of the board of managers that a 
person on probation has satisfactorily met the conditions of his proba
tion, they shall cause to be issued to said person a final discharge from 
further supervision; provided that the length of such period of proba
tion shall not be less than the minimum or more than the maximum 
term for which he might have been imprisoned." 

Section 2215, (Section 9 of the act). 

"The auditor of state shall issue his warrant upon the state 
treasurer to pay from the appropriation for conviction and transporta
tion of convicts, the salaries and necessary expenses of the field officers, 
upon presentation of itemized vouchers properly approved by the board 
of managers. In the same manner shall be paid the salaries and ex
penses of the parole officers of the boys' industrial school and the girls' 
industrial home." 

Section 13711, (Section 10 of the act). 

"When the sentence of the court or magistrate is that the defendant 
be imprisoned in a workhouse, jail or other institution, except the peni
tentiary or the reformatory, or that the defendant be fined and com
mitted until such fine be paid, the court or magistrate may suspend the 

947 
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execution of said sentence and place the defendant on probation, and in 
charge of a probation officer named in such order, in the following 
manner: 

"1. In case of sentence to a workhouse, jail or other correctional 
institution, the court or magistrate may suspend the execution of the 
sentence and direct that such suspension continue for such time, not 
exceeding two years, and upon such terms and conditions as it shall 
determine; · 

"2. In case of a judgment of imprisonment until a fine is paid, 
the· court may direct that the execution of the sentence be suspended 
on such terms as it may determine and shall place the defendant on pro
bation to the end that defendant may be given the opportunity to pay 
such fine within a reasonable time, provided that upon payment of such 
fine, judgment shall be satisfied and the' probation cease." 

Section 13712, (Section 11 of the act, 1st sentence). 

"In case of probation provided for in the next prece<ling section, 
no order for probation shall be issued, unless the court or magistrate 
designate some suitable person to act as probation officer in such case, 
who shall make written reports, at designated periods not less than 
once each month, concerning the conduct of a probationer in his charge." 

Section 13713, (Section llof the act, 2nd sentence). 

"A probation officer shall be entitled to necessary expenses in the 
performance of his duty, and, for cause hereafter named, without 
warrant or other process, at any time until the final disposition of the 
case, may re-arrest a person so placed in his care, and bring him before 
the court; or the court or magistrate, may issue a warrant for the 
re-arrest of such person and thereupon revoke and terminate such pro
bation, if the interest of justice requires, and if the court or magistrate 
has reason to believe from the report of a probation officer or other
wise than the probationer is violating the conditions of his probation, 
engaging in a criminal practice, or has become abandoned to improper 
associates or a vicious life." 

Section 13714, (Section 11 of the act, 3rd sentence). 

"Upon such revocation and termination, the court or magistrate 
may pronounce judgment at any time after such suspension within the 
longest period for which the defendant might have been sentenced, 
whereupon the judgment shall be in full force and effect, and the person 
shall be delivered over to the proper officer to serve his sentence." 

Section 13715, (Section 11, 4th sentence). 

"The court or magistrate, at any time during the term of proba
tion, may revoke ·or modify its order of execution of sentence, and, 
at any time, when the ends of justice will be subserved thereby and the 
good conduct and reform of the person so held in probation shall war
rant it, may terminate the period of probation and discharge the person 
so held. If the court or magistrate has not revoked the order of proba
tion, the defendant, at the end of the term of probation, shall be dis
charged." 
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The entire act, as quoted above, plainly falls in these prov1sions: 
First. Sections 13707, 13707 and 13708 (Sections 1 and 2 of the act) which 

specify the cases in which probation may be granted and the exceptions. 
Second. Sections 2210, 2211, 13709, 13710, 2212, 2213, 2214 and 2215, (being Sec

tions 3 to 9, inclusive, of the original act) which relate solely to the parole of persons 
who have been sentenced to the penitentiary or Ohio state reformatory, and the 
executio!l of such sentence suspended. I take it that these sections are so clear as 
to the jurisdiction of your board over this class of persons as to require no ex
planation. As the statute expresses it (Section 2210, Section 3 of the act): 

"\.Yhenever a sentence to the penitentiary or to the Ohio state re
formatory has been imposed, but the execution thereof has been sus
pended and the defendant placed on probation, the effect of such 
order of probatioll shall be to place said defendant under the coatrol 
aud management of the board of managers of the i11stitutioa to 
which he would have bem committed, aud he shall be subject to the same 
rules and regulations as apply to persons paroled from said institutions 
after a period of imprisonmellt therein." 

after a person has been sentenced to the penitentiary or reformatory and has had 
his sentence suspended and been paroled, he comes completely under the control 
and jurisdiction of your board, and the officials of the county where he was con
victed have no further control over him in any contingency. If he violates his 
parole, or disregards the conditions under which the same was granted, or fails 
to observe the rules and regulations of your board, then your board deals with 
him, not the court which imposed sentence. 

Third. Sections 13711, 13712, 13713, 13714 and 13715 (being sections 10 and 
11 of the act). These sections relate solely to defendants who have been sentenced 
to a workhouse, jail or other institution, e.-rcept the penitentiary or Ohio state 
reformatory, or who have been fined and ordered committed until payment of the 
fine. With this class of persons your board has no concern. There is no provision 
for any control being exercised by your board, nor is your board required to take 
any action whatever in regard to these cases. They never reach you. The de
fendants paroled under these statutes are under the supervision of the court im
posing the sentence, through the probation officer appointed by it (Section 13712). 
The duties of such probation officer, and his compensation, are provided by Section 
:3713. Both Sections 13712 and 13713 were included in Sections 11 of the original 
'!Ct. Such probation officer is, of course, a distinct official from your "field officer" 
provided by Sections 2212 et seq.; this probation officer would have no authority 
over persons under your control under Sections 2210 et seq., nor would your board 
have any authority over such officer, just as your field officers would have no 
authority whatever over persons paroled under Sections 13711 et seq. 

BRIEFLY-The jurisdiction of your board over persons sentenced to the 
penitentiary or reformatory is exclusive; with the parole of persons sentenced to 
other institutions you have no concern. 

Now, as to the method to be followed in the parole of persons who have 
pleaded or been found guilty and sentenced to the penitentiary or reformatory and 
sentence suspended, the last clause of the last sentence of Section 13706 is-"such 
court or magistrate may suspend the execution of the sentence and place the 
defendant on probation i11 the manner provided by law." The provisions of law 
in this regard are Sections 13709 and 13710 above quoted. By Section 13709 the 
clerk of courts 
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"* * * shall forwith make a full copy of the judgment of the 
court, with the order for the suspension of the execution of sentence 
thereunder, and· the reasons therefor, and certify them to the warden of 
the penitentiary or to the superintendent of the reformatory, to which 
the court would have committed the defendant but for the suspension 
of sentence." 

Since the establishment of your board it is now necessary for the clerk to make 
these copies in triplicate; one copy to be certified to your board and one to the 
warden of the penitentiary or to the superintendent of the reformatory, as the case 
may be. This should be insisted upon in all cases that the records may at all 
times be complete. 

But the parole is not complete, and the defendant is not entitled to be re
leased su~ply upon the making of the entry of the order for p~;obation provided 
by Section 13709, for Section 13710 provides: 

"Upon entry in the records of the court of the order for the pro
bation provided for in the next preceding section, the defendant shall 
be released from custody of the court as soon as the requirements and 
conditions required by the board of managers have been properly and 
fully met." 

And it will be noted that the defendant cannot lawfully be released until all the 
requirements of this section have been met, that is, until the proper certified 
copies, provided by Section 13709 have ben forwarded by the clerk, as above 
indicated, and until the board of administration has sent back to the clerk of the 
court the order for the parole and the defendant has complied with the conditions 
fixed by said board. This is necessary in all cases, and, until the clerk has re
ceived from said board the order of parole of the defendant and had the require
ments and conditions of the same properly and fully met and complied with, the 
defendant cannot lawfully be released. 

549. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attomey General. 

INSTITUTION FOR FEEBLE MINDED YOUTH-RULES FOR ADMIS
SION AND DISCHARGE OF INMATES-BOARD OF ADMINISTRA
TION. 

The admission of inmates to the institution for feeble minded youth is govern
ed by Sectious 1891-1904 of the General Code. All must be admitted 11nder rules 
prescribed by the board of administration. 

The manner of discharge or releases of inmates is covered by statute and the 
rules for the same must therefore be formulated by the board of administration 
by virtue of Sections 1838 and 1841" of the General Code. 

CoLuMBUS, Omo, July 18, 1912. 

The Ohio Board of Administration, Columbus, Ohio. 

GENTLEMEN :-1 beg to acknowledge yours of July 16, 1912, in which you ask 
"won't you please be kind enough to give the board of administration an opinion 
as to its powers concerning the admission and discharge of inmates at the insti
tution for "feeble minded youth?" 
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The question of admission is a simple one; and only requires that the statutes 
contained in Chapter 3, Title V, Division 11, of the General Code be followed. 
Sections 1891 to 1904, inclusive, of the General Code fix every step as to admission 
and maintenance. 

Some can be admitted under contract-Section 1900; some as public charges; 
some who are non-residents of the state-Section 1893; adults are admitted the 
same as insane to the state hospitals (Section 1902). 

All must be admitted 1111der rules prescribed by the trustees formerly (now 
your board), and blanks must be filled in as prepared by your board, or approved 
by it. The probate judge is required to endorse said applications (Section 1901). • 

DISCHARGE. The statutes are silent as to the manner of discharging the 
inmates. It would be almost impossible for the legislature to enact laws regulating 
the release of persons in such an institution. 

Owing to the various grades, ages, mental and physical condition of these 
wards of the state, the question of their release must be left absolutely to. the 
goveming powers in charge thereof. 

Your board, on August 15, 1911, assumed the duties and powers of the 
former trustees, and have "full power to manage and goven£" this institution. 
Section 1835 of the General Code. 

Section 1838 of the General Code says: 

"The board, in addition to the powers expressly conferred, shall 
have all power and authority necessary for the full and efficient exercise 
of the executive, administrative and fiscal supervision over all said in
stitutions." 

Section 1841 of the General Code says: 

"The board shall have power to regulate the admission and dis
charge of the pupils and inmates in said several institutions, etc." 

I, therefore conclude that you must, as a board, establish rules for the dis
charge of pupils from this institution. They should be sensible, practical rules, 
containing plain language. They should be reasonable and in line of the objects 
for which the institution was established. If such rules arc promulgated by you, 
the courts will not interfere in their enforcement. 

In the case of Gustavus Doren, et al., vs. Joseph Fleming, 6 C. C. n. s. 81 
the circuit court of Franklin county said: 

"Courts will not assume authority to prescribe rules for the govern
ment of state institutions. Such authority arises only when it is shown 
that a rule or rules in force are unreasonable and subversive of the pur
pose for which such institutions are established." 

This case, as you know, pertained to this very institution. 
There being no statute regulating discharges, you and your chief officer or 

liUperintendent must formulate rules. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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574. 

PRISONER-VIOLATION OF PAROLE OR CONDITIONAL RELEASE
REINCARCERATION FOR BALANCE OF TERM AFTER DATE OF 
DELINQUENCY. 

. Under Section 2174 of the General Code, a prisoner who violates the con-
ditions of his parole or conditional release, must be required to serve the entire 
maximum term of his imprisonment, deducting therefrom only the time from the 
date of his first commitment to the date of his declared deli11quency. 

CoLUMBUS, OHIO, August 8, 1912. 

The Ohio Board of Administration, Columbus, Ohio. 
GENTLEMEN :-Your communication dated August 6, 1912, in which you re

quest my interpretation of Section 2174 of the General Code of Ohio, was duly 
received. 

Said Section 2174, which you desire interpreted, reads as follows: 

'
1A prisoner violating the conditions of his parole or conditional 

release, having been entered in the proceedings of the board of managers 
and declared to be delinquent, shall thereafter be treated as an escaped 
prisoner owing service to the state, and when arrested, shall serve the 
unexpired period of the maximum term of his imprisonment. The time 
from the date of his declared delinquency to the date of his arrest shall 
not be counted as a part of time served." 

After a very careful consideration of the above quoted section which your 
board desires interpreted, I arrived at the following legal opinion: Any prisoner 
having been paroled by your· board or conditionally released from the institution, 
and violating the conditions thereof, and said violator having been by your board 
declared to be delinquent, from the date of such proceedings of the board whereby 
the said paroled prisoner was declared to be delinquent and such proceedings 
entered by your board, shall thereafter be treated as "an escaped prisoner owing 
service to the state," which means that he shall again be arrested, or caused to 
be arrested, and again committed to the institution from which he was paroled, 
and when so arrested shall serve the unexpired period of the maximum term of 
his imprisonment, and the time from the date of his declared delinquency to the 
date of his arrest shall not be counted as a part of the ·time served. 

My interpretation of the following part of said section, viz., "shall serve the 
unexpired period of the maximum term of his imprisonment," means that said 
prisoner, upon his re-arrest and re-imprisonment, shall serve such time in said penal 
institution, commencing with the date on which he was declared to be a delin
quent under said section, as would constitute the difference between the maximum 
period of his sentence of imprisonment, deducting therefrom the time the prisoner 
had actually served after having' first been received at the institution, plus the 
time said prisoner had been out of the institution after his release on parole until 
the date he was declared a delinquent. For example, if a prisoner was received at 
the Ohio penitentiary January I, 1910, to serve a term of five years, and was on Jan
uary 1. 1911, paroled by your board and released from said institution under said pa
role, and remained a paroled prisoner ui1til January I, 1912, at which time he was by 
your board declared to be a delinquent, upon his arrest and return to the institu-
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tion he would be required to serve a term of three full years from the date of his 
arrest; the three years being, as I interpret the law, the unexpired period of the 
maximum term of said prisoner's imprisonment. 

In other words, said section means that after a prisoner has been paroled 
and been declared a delinquent as provided in said section, he is compelled to serve 
all the unexpired period of the maximum term of his imprisonment, no difference 
how long after said prisoner has been declared a delinquent until he is re-arrested, 
he being entitled only to have credit on said maximum term of his imprisonment 
for the time actually served from the date of his original imprisonment to the date 
of his being declared a delinquent as provided therein, the latter part of the 
section depriving him of the time from the date of his declared delinquency tq 
the date of his arrest as part of time served. 

In other words, I am of the opinion that the legislature intended that a 
prisoner, or prisoners, paroled from your institution should be credited with the 
time they are actually out of the institution under their parole during good be
havior or until your board has declared them delinquent, and that from the time of 
the re-arrest they shall not have credit for any good time but serve the full un
expired period of the maximum term of their imprisonment, and by said section 
they are made subject and to be treated as an escaped prisoner owing service to 
the state and may be re-imprisoned whether the term for which he was sentenced 
to imprisonment in the penitentiary has or has not expired after the date of the 
declaring of said prisoner to be a delinquent and the time of his arrest. 

608. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

FISCAL YEAR OF OHIO BOARD OF ADMINISTRATION FOR ANNUAL 
REPORT TO GOVERNOR ENDS NOVEMBER 15th. 

Uuder Sections 1870 and 260 of the General Code, the fiscal year, with respect 
to the atwual report to the governor, closes 011 the fifteenth day of November each 
year. 

CoLUMBus, OHio, August 29, 1912. 

HoN. E. F. BROWN, Fiscal Supervisor of The Ohio Board of Administration, 
Columbus, Ohio. 
DEAR SIR:-Your communication dated August 26, 1912, in which you request 

an opinion from me to your board as to whether the fiscal year referred to in 
Section 1870 of the General Code means the fiscal year of the state, November 15th, 
or August 15th, which is the end of the twelve-month period covering the adminis
tration of your board, is duly received, and in reply I desire to say that under 
the provisions of Section 1870 of the General Code: 

"The board shall annually report to the governor its acts, proceed
ings and conclusions for the fiscal year, giving a complete financial 
statement of the various institutions under its control. * * *" 

Section 260 of the General Code provides as follows : 

"In all the departments, institutions, public works and buildings 
of the state, the fiscal year shall close on the fifteenth day of November 
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of each year, and all annual reports from such departments and in
stitutions shall be made with reference to that date. On the fifteenth 
day of February of each year, the auditor of state shall ascertain from 
the books in his office the balances of all appropriations made for the 
departments and institutions, and the balances of all other funds remain
ing in the state treasury on that day, and immediately thereafter 
report them to the general assembly if in session." 

It is clear, from a reading of the last above quoted section, that all depart
ments and institutions which would include all the state institutions over which 
your board has jurisdiction, so far as the fiscal year is concerned, would be amen
able to the said section, and that your board would be governed by the provisions 
thereof, and, taken in conjunction with Section 1870, above quoted, it is my 
opinion that the fiscal year referred to in said section means the fiscal year of 
the state, November 15th, and not August 15th, the time specified in Section 1835, 
of the General Code referring to the management and control of the state institu
tions. 

The legislature in fixing the fiscal year for all departments and state institu
tions did so with a view of the appropriations for the maintenance of the same, 
that same might be properly and justly made, and the fact that your board assumed 
its duties on August 15, 1911, has no reference to the fiscal year as fixed by said 
Section 260 of the General Code. 

I am, therefore, of the legal opinion that in making your annual report it is 
your duty to have the same cover the fiscal year ending November 15th of each 
and every year during its legal existence without regard to the time of the com
mencement of the powers and duties of the said board. 

664. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

PRISONER-MAJORITY VOTE OF BOARD OF MANAGERS OF PENI
TENTIARY SUFFICIENT TO REVOKE PAROLE AND REINCAR
CERATE A PRISONER. 

In the absence of a contrary rule of law, a majority of a board acting in a 
public concern, is sufficient to consummate a decision. 

Under 2174 General Code, the vote of three members of the board of man
agers of the penitentiary is sufficient to revoke a parole and reincarcerate a 
prisoner. 

CoLUMBUS, OHio, October 3, 1912. 

The Ohio Board of Administration, Columbus, Ohio. 
GENTLEMEN :-I acknowledge receipt of your letter of September 17, 1912, 

which is as follows: 

"A prisoner was paroled. Afterwards he was returned to the 
penitentiary for the violation of parole. Upon hearing, three votes of 
the board were cast to revoke said parole and one vote against. Does 
the parole stand revoked?" 
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Tt is a general rule of law that all acts of public boards are made effective 
and ,·alid by a majority vote of the various members thereof on any given prop
ositiOn. This rule obtains and prevails, unless the statute prescribes a different 
rule and tixes a different number of votes in particular instances. Then the 
statutory provisions govern and the general rule must yield thereto. 

Is there anything in the statutes on return of paroled prisoners which fixes 
the number of votes of the board required to revoke a parole? I find no pro
visions on the subject. If the legislature had intended to require all the member~ 
of the board to concur in such action, it would have said so. The last clause of 
Section 2169 does provide that in grautiug paroles, all the members shall concur. 
But this provision applies solely to the grautiug of paroles; and was intended as 
a check against releasing prisoners and turning them loose on society, wzless each 
member coHcurred i11 the release. 

Section 2170 of the General Code, on the subject of paroles, says: 

"All prisoners on parole shall remain in the legal custody and under 
control of the board of managers and subject to be taken back within 
the enclosure of the penitentiary. Such board may make and enforce 
rules and regulations with respect to the taking and re-imprisonment of 
convicts under parole. Its written order certified by its secretary shall 
he sufficient warrant for all officers named therein to return to actual 
custody a conditionally released or paroled prisoner; and such officers 
shall execute such orders as in cases of ordinary criminal process." 

The prisoner, under this section, is, as a matter of law, still in prison bounds, 
subject to any rules and regulations as to his retaking and retention, which the 
board may make. It only requires an order from the board to reincarcerate him. 

Section 2174 of the General Code provides: 

"A prisoner violating the conditions of his parole or conditional 
release, having been entered in the proceedings of the board of managers 
and declared to be delinquent, shall thereaft!'r be treated as an escaped 
prisoner owing service to the state, and, when arrested, shall serve the 
unexpired period of the maximum term of his imprisonment. The time 
from the date of his declared delinquency to the date of his arrest 
shall not be counted as a part of time served." 

This section, in connection with the one above quoted, gives this board of 
four members the power to declare a convict delinquent, treat him as an escaped 
prisoner, and order him retaken to complete sentence. Such procedure is often 
necessary to be enforced almost summarily, in the interests of society and the law, 
and could easily be blocked if it required unanimous action of the board. X o 
such intention could be logically imputed to the legislature, or it would have said 
so on such an important matter. 

Tn the case of State ex rei. vs. Wilkesville Township, in 20 0. S., 288, at 
page 293 the court says: 

"By the rule of the common law, where power or authority is 
delegated to two or more persons to transact business of a private 
11ature, all interested in the power must concur in its clue execution. 
But in matters of public concern, though it is necessary for all to be 
present, yet the majority will conclude the minority." 



956 OHIO BOARD OF ADMINISTRATION 

In 29 Cyc., 1434, it is stated: 

"Where official authority is conferred upon a board or commission, 
composed of three or more persons, such authority may be exercised 
by a majority of the members of such board." 

"Where a tribunal or board composed of three or more persons 
is empowered by the statutes to do any public act, it is necessary upon 
common law principles that all be present and then the act of the majority 
is the act of all." 

(Slicer vs. Elder 2 West. Law Month., 90.) 

"Where a body or board of officers is constituted by law to perform 
a trust for the public or to execute a power or perform a duty pre
scribed by law, it is not necessary that all should concur in the act 
done; the act of the majority is the act of the body." 

(19 Am. and Eng. Encyc. of Law., 465.) 

"The law is well settled that where authority is conferred by law 
upon three or more persons to execute a public trust or agency, and in 
the execution thereof all are assembled, or had notice and opportunity 
to be present, the act of a majority is binding, unless the statute ex
pressly requires the concurrent action of all." 

(36 L. R. A., 746.) 

OPINION. In my opinion, then, the provtstons of Section 2169 of the 
General Code requiring the concurrence of each member of the board in the grant
ing of a parole has nothing to do with the action of the board in revoking the 
parole and reincarcerating the prisoner. To hold that it requires the concurrent 
vote of the full board to declare a convict paroled delinquent would, in my opinion, 
be too far reaching, and would enable a single member of the board to prevent the 
return of a .recalcitrant. The statutes must be strictly construed, and in the 
absence of any provision, the ordinary rules of law must prevail and govern. 
I, therefore, give it as my opinion that a majority of this board of four, or. three 
members thereof, can revoke a parole and order the reincarceration of a priso;er. 

Very truly yours, 
TrMOTllY S. HoGAN, 

Attorney General. 
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715. 

IXSTITUTIOX FOR FEEBLE ~IIXDED-APPROPRIATIOX FOR :NEW 
LEVEE- EXCEPTIO X FRO~! REQUJRDIEKT OF ADVERTISE
~IE~T AND BIDS. 

Tlze appropriation bill, providing a sum for the construction of a 11ew levee 
for the i11stitution for feeble minded youth, incorporates the exception specified in 
Section 2314 General.Code, with reference to the penitentiary, whereby said in
stitutiOit may constrrtct improvements a'itlzout advertisements and bids. Said le.:ee 
may, therefore, be built without such advertisement and bids. 

CoLUMBUS, Omo, November 12, 1912. 
The Ohio Board of Administration, Columbus, Ohio. 

GENTLEMEN :-I am in receipt of your letter of November 2, 1912, in which 
you give the following statement of facts, namely: That the last legislature made 
an appropriation of $7,929.80 to be expended for a new levee on the bottom lands, 
the same to be found under the appropriations made for the institution for feeble 
minded youth, 102 0. L., 388, and you request my opinion as . to whether or not 
your board can proceed and construct said levee and pay for same out of said 
appropriation without advertising for bids for , the construction of same as pro
dded in Section 2314 of the General Code of Ohio. 

In reply thereto I desire to say that I have carefully investigated. th~ appro
priation bill containing the partial appropriation for the last three-quarters of the 
fiscal year ending November 15, 1911, and the first.quarter of the fiscal year ending 
February 15, 1912, found on pages 14 et. seq., of 102 Ohio Laws; and the appro
priation bill containing the appropriation referred to in your letter; and also the 
general appropriation bill found in 102 0. J.,., 393 et seq., which contains the 
general appropriations for the institution for feeble minded youth for the. purpose 
of paying liabilities incurred on and after February 16, 1912; and I find under said 
appropriations for the institution referred to in your letter this clause (on page 
408 of 102 0. L.) 

"Provided, that the exceptions to the Ohio penitentiary, Section 
2314 of the General Code ·Of Ohio, shall be extended to the institution 
for feeble minded." 

And, also, on page 26, under the appropriation for said institution, is found th'! 
same proviso. ! 

Section 2314 of the General Code, referred to in your letter, provides as 
follows: 

"Before entering into contract for the erection, alteration or im
provement of a state institution or building or addition thereto, ex
cepting the penitentiary, or for the supply of materials therefor, the 
aggregate cost of which exceeds three thousand dollars, each officer, 
board or other authority by law charged with the supervision thereof, 
shall make or cause to be made the following: full and accurate plans, 
showing all necessary details of the work, with working plans suitable 
for the use of mechanics and other builders in such construction, so 
drawn and represented as to be plain and easily understood; accurate 
bills showing the exact amount of different kinds of material necessary 
to the construction to accompany such plans ; full and complete spec
ifications of the work to be performed, showing the manner and style 
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required with such directions as will enable a competent mechanic or 
other builder to carry them out and afford bidders all needful informa
tion; a full and accurate estimate of each item of expense and of the ag
gregate cost thereof." 

From a close inspection of the appropriation bills above referred to, it is 
plainly to be seen that the legislature in making said appropriations for the said 
institution had in mind that where the appropriation is to be used for a specific 
purpose, the said section referred to in the General Code relating to contracts for 
the erection, alteration or improvement of a state institution, or buildi.ngs 
or additions thereto, or for supplies and materials, therefor, the aggregate cost 
of which would exceed $3,000.00, should be advertised, and the things required 
therein be followed so that it would afford bidders all needful information, should 
not apply. 

I am further of the legal opinion that, as stated in your letter, the improve
ment of the sort referred to in your letter when specifically provided for by the 
legislature, and furthermore specifically provided that the same exceptions would 
apply to the appropriation therein specified as applies to the penitentiary were 
enacted with the specific intent in view that your board should construct, or ex
pend the appropriation for the specific purposes therein named without adver
tising as provided in Section 2314; and particularly so in the case referred to in 
your letter, because of the fact that the improvement of the land by the con
struction of a levee could not be considered as a general improvement in an in
stitutiot1 either in the form of general buildings or some particular buildings by 
additions, etc. 

I, therefore, advise you that in view of the proviso made as above referred to 
in relation to the appropriations for the specific purposes named by the last legis
lature in the appropriation bills above referred to, that your board has ample 
authority under private contract, without advertising, to proceed to construct said 
levee and pay for the same out of the appropriations made for the said purpose. 

Very truly yours, 
TIMOTHY S. HoGAN, 

A ttor11ey General. 
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(State Board of Visitors for State Benevolent and Correctional Institutions.) 
178. 

COXSTITUTIONAL A~IE~D1IENT l\IAKI~G WO~IEN ELIGIBLE TO AP
POL\'TIVE OFFICES-ELIGIBILITY OF ALL LEGAL RESIDENTS. 

The suggested amendment to the constitution making all legal residents of 
legal age, eligible to appointive offices, is competent to effect its purpose of making 
women eligible to such offices. 

COLUMBUS, OHIO, March 6, 1912. 

Mrss BLANCH VrGNOS, President, State Board of Visitors for State Benevolent and 
Correctional Institutions, Canton, Ohio. 
DEAR :MADAM :-In reply to your letter of January 24, 1912, which is as 

follows: 

"I would like to have your opinion on the following substitute for 
Article XV, Section IV, to be submitted to the constitutional con
vention. 

"'No person shall be eligible to an elective office in the state unless 
possessed of the qualifications of an elector, but any legal resident of 
tht> United States, of legal age shall be eligible to an appointive office.' 

"What we wish is to place women on an equality with the men on 
all boards, and also make it constitutional for them to serve as superin
tendents of institutions for women and girls. We have u~ed the United 
States so that we need not be confined to the state to select good women 
as the heads of our institutions. Will this change provide for all these 
things without any other change of the constitution? We will be glad 
for any suggestions, and an early reply will be appreciated.'' 

I wish to state that in my opinion the substitute proposed by you for Article XV, 
Section IV, of the present constitution would effectually accomplish your purpose 
without any further amendments to the constitution. 

Section IV of Article XV of the present constitution is as follows: 

"No person shall be elected or appointed to any office in this state 
unless he possesses the qualifications of an elector." 

and your amendment would undoubtedly so alter this provision as, in case it should 
be adopted, to entirely take away the inhibition against women of legal age, and 
residents of the United States, being appointed as superintendents of state it1sti
tutions. 

3-Vol. II-~. G. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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(State Board Canal Arbitration.) 
121. 

DUTIES OF STATE BOARD OF CANAL ARBITRATION IN FIXING 
VALUATION OF PART OF MIAMI AND ERIE CANAL LEASED TO 
CINCINNATI-NO DEDUCTION FOR CO?\'DUIT TO BE BUILT BY 
CITY-NO COXSJDERATION OF INTENDED USES-ACTUAL 
VALUE. 

In performing the duty of fixing the va.lue of that part of the Miami and 
Erie canal to be leased to Cincinnati under 102 0. L. 108, the board of canal ar
bitration are not permitted to deduct the cost of constructing a conduit for the 
purpose of taking care of existing water leases. 

Were there any ambiguity in the act as to this question, the princple that 
a deed is to be construed most strongly against the grantor and that in particular 
a deed from the state must be construed in favor of the state in the light of the 
facts existing, would qecide the question. 

There is no ambiguity, however. The lease of the canal to the city is upon the 
solicitation of and entirely for the benefit of the city, and the construction of the 
conduit was made a condition to the granting of the lease to the city of Cin
cimrati. 

The lease is subject to no easement in behalf of the lessees of water rights 
and the slate might abandon their co1tlracts at Oil}' time, and therefore no value 
may be deducted far such an easement. Furthermore, the water rights are a soura 
of definite income and in reality a value to be considered in themselves. 

The board shall in accordance with the act, fix the actual value of the property 
as it exists at the time, without regard to the purposes far which the property is 
intended to be used. 

CoLUMBUS, OHIO, February 9. 1912. 

HoNORABLES C. V. HARD, FELIX A. JAcous, OscAR \V. Nr:WMAN, State Board Canal 
Arbitration, Cincinnati, Ohio. 

GENTLEMEN :-Through Mr. John A. Deasy, my special counsel at Cincinnati, 
I am informed that certain questions have arisen in the performance of your 
duties in ascertaining and fixing the Yalues of that part of the Miami and Erie 
Canal to be leased to Cincinnati under the provisions of the act passed May 15, 
1911, 102 0. L., 168, and my opinion is asked upon the following questions: 

"First, as the canal bill provides for the construction of a conduit 
by the city of Cincinnati for the purpose of taking care of the water 
leases, etc., now in existence and which the state of Ohio is bound to 
provide for, the question arises as to whether the cost of constructing 
such conduit is to be deducted from the valuation placed upon the canal 
property by the board of arbitration. 
· "Second, the real estate appraisers employed by the city appraised 
the canal property simply as a building proposition. In other words, 
as if a real estate man was to take the whole strip and divide it up 
into lots suitable for whatever purposes the surrounding property at 
different points is used for. From this valuation they wish to have de
ducted anywhere from 25 to 40 per cent. of the appraised value, on ac
count of the expense a real estate investor, under the above conditions, 
would be under for the purpose of putting the property on the market; 
that is to say, they wish to deduct the cost of advertising, filling in 
streets, making crossings, etc. * * *" 
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The act found in 102 0. L., 168 is as follows: 

"Permission shall be given to the city of Cincinnati, in the manner 
hereinafter provided, to enter upon, improve and occupy forever, as a 
public or boulevard, and for sewerage, conduit and if desired for sub
way purposes, all of that part of the ~Iiami and Erie canal which ex
tends from a point three hundred feet north of ~Htchell avenue to the 
east side of Broadway in said city, including the width thereof, as 
owned or held by the state, but such permission shall be granted subject 
to all outstanding rights or claims, if any, with which it may conflict, 
and upon the further terms and conditions of this act. 

"Section 2. Such permission shall be granted upon the further 
condition that said city, in the uses aforesaid of all or any portion 
herein mentioned of such canal, shall construct or cause to be constructed 
suitable and sufficient works for a convenient outlet for the discharge 
of the water of said canal, at a point three hundred feet north of 
l\Iitchell avenue, so as not to obstruct the flow of water through the 
remaining part of such canal, nor destroy nor injure the present supply 
of water for mechanical or commercial purposes. Such outlet shall be 
constructed in accordance with plans and specifications to be drawn 
or approved by the state engineer, and the city of Cincinnati shall give 
bond in such sum as shall be prescribed by the state board of public 
works, to be approved by the attorney general for the faithful perform
ance of the work. 

"And such permission shall be granted upon the further condition 
that said city adopt and construct appropriate works for the purpose 
of supplying water to the lessee users of said water along that portion 
of the canal to be abandoned, in order to and for the purpose of enabling 
the state fully to carry out and discharge the obligations now resting 
upon it by virtue of certain contracts now subsisting and in force be
tween it and said lessee water users, during the remainder of the terms 
of said contracts, in the same quantity and under the same conditions 
and at the same rate of rental provided for in said contracts, and pro
vided further that during the period of construction of a street or sub
way or of appropriate works for the purpose of supplying water to the 
lessee users of said water, as herein provided said city of Cincinnati 
shall cause no cessation or diminution of the supply of water to the 
said lessee water users to which they are entitled under their respective 
contracts or leases with the state of Ohio except insofar as such cessa
tion or diminution of such supply of water may be absolutely necessary. 

"Section 3. Upon the passage of this act the governor shall appoint 
three ( 3) arbitrators, none of whom shall be residents of Hamilton 
county, who shall, whenever the council of said city decided that such 
canal be used for all the purposes mentioned in Section one (1) hereof, 
proceed to act as provided in Section four ( 4) of this act. 

"Section 4. The arbitrators thus selected shall constitute a board 
of arbitration whose duty it shall be, without reasonable delay, to as
certain and fix the actual value of the property of the state specified in 
Section one hereof. The annual rental to be paid by the city of Cin
cinnati to the state for the use of such property shall be a sum equal 
to four ( 4) per cent. of such valuation so ascertained and fixed. Such 
board of arbitrators shall report the valuation as above .provided for in 
writing to the governor and the council of such city respectively. And 
such board of arbitration shall have authority to hear the testimony of 
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witnesses as to the fair value of such canal so to be taken by said city, 
to employ such assistants as it may deem necessary, and to fix their 
compensation, and to incur the expenses incident to its work. Each 
arbitrator shall receive for his services not exceeding twenty-five dollars 
a day for the period of time actually employed in the work of acting 
as arbitrator on such board; and all such expenses and such compensa
tion shall be paid by said city, one-half of the amount so paid to be a 
credit. upon the first installment of rent payable under the lease that may 
be entered into pursuant to this act. In case of any vacancy occurring 
in such board from any cause, such vacancy shall be filled in the same 
manner in which the appointment so becoming vacant was made. Pro
vided that all rentals accruing to the state under this act, shall be paid 
into the state treasury to the credit of the general revenue fund. 

"Section 5. Upon approval by resolution of the council of said 
city of the amount of such valuation as fixed by such board of arbi
tration or a majority of them, and upon the governor being satisfied 
that the interests of the state are fully protected and that the valua
tion placed upon such property is adequate, which fact shall be en
dorsed upon such lease by the governor, he shall execute and deliver 
to the city of Cincinnati a lease for ninety-nine years, renewable forever, 
which lease shall not be assignable, 'of such canal so to be taken by the 
said city of Cincinnati for the uses and purposes before mentioned, and 
upon the terms and conditions specified in this act; and such lease shall 
contain covenants on the part of said city for payment of said rental 
to the state in equal semi-annual payments during such term of such 
lease, and for compliance with this act, and on the part of the state for 
quiet enjoyment by said city of Cincinnati of the demised premises, 
and the attorney general shall prepare such lease, and such lease shall 
contain the further provision that if said city of Cincinnati fails, neglects 
or refuses to perform all or any of the terms and conditions of said 
lease or fails, neglects or refuses to comply with each and every of the 
terms and provisions of this act, the said lease shall become null and void 
and said city and the users and occupiers of said property shall forfeit 
all rights in said lease and in the property located upon the land therein 
described and such other covenants and provisions as, in the judgment 
of the attorney general, will protect the interests of the state. 

"In case the state of Ohio shall at any time build a canal of not 
less than nine-foot gauge from Lake Erie to the Ohio river at Cin
cinnati, the city of Cincinnati shall . reimburse the state for the amount 
of its expenditure in procuring right of way either by purchase or 
condemnation, or both, for said canal, from a point three hundred 
feet north of 1Iitchell avenue, through the Mill creek valley, to the 
Ohio river." 

The sections quoted above are the only sections of the act that need be 
considered in answering· your inquiries, and as, in my opinion, your questions are 
definitely answered by the act itself, it seemed best for me to copy the same 
sections in toto. 

Answering your first question it will be noted that the primary object of this 
act is to grant to the city of Cincinnati that portion of the Miami and Erie canal 
which extends from a point three hundred feet north of Mitchell avenue to the 
east side of Broadw~y in the city of Cincinnati, for the purposes mentioned in 
the act. This grant is to be made upon certain definite conditions to be per-



.ANNCAL REPORT OF TilE A'fTORNEY GENERAL. 963 

formed by the city, and the act provides that if the city fails or neglects to perform 
each and all said conditions the grant (or lease) shall become null and void. See 
Section 5 of the act: 

"if said city of Cincinnati fails, neglects or refuses to comply with each 
and every of the terms and conditions of said lease or fails, neglects or 
refuses to comply with each and every of the terms and provisions of 
this act, the said lease shall become null and void ') * *" 

It therefore becomes important to ascertain the nature of the conditions of the 
act and its terms and provisions with which the city of Cincinnati is to comply. 
These are, in their order: 

(1) The grant is "subject to all outstanding rights or claims, if any, with 
which it may conflict" (Section 1). This provision was necessary on account of an 
outstanding lease to the 11iami & Erie Canal Transportation Company, which 
lease is claimed by the state to be void, but has not as yet been so decided by the 
courts. 

(2) "Said city, in the uses aforesaid of all or any portion herein mentioned 
of such canal, shall construct or cause to be constructed suitable and sufficient 
works for a convenient outlet for the discharge of the water of said canal, at a 
point three hundred feet north of Mitchell avenue, so as not to obstruct the flow 
of water through the remaining part of such canal, nor destroy or injure the 
present supply of water for mechanical or commercial purposes. Such outlet shall be 
constructed in accordance with plans and specifications to be drawn or approved by the 
state engineer, aud the city of Cincinnati shall give bond in such sum as shall be pre
scribed b5• the state board of public works, to be approved by the attoruey general 
for the faithful performance of the work." (Section 2.) 

(3) ''Said city shall adopt and construct appropriate works for the purpose of 
supplying water to the lessee users of said water along that portion of the canal 
to be abandoned, in order to and for the purpose of enabling the state fully to 
carry out and discharge the obligations now resting upon it by virtue of certain 
contracts now subsisting and in force between it and said lessee water users, during 
the remainder of the terms of said contracts, in the same quantity and under the 
same conditions and at the same rate of rental provided in said contracts, and pro
vided further that during the period of construction of a street or subway or of appro
priate works for the purpose of supplying water to the lessee users of said 
water, as herein provided, said city of Cincinnati shall cause no cessation or 
diminution of the supply of water to the said lessee water users to which they ~re 
entitled under their respective contracts or leases with the state of Ohio except 
insofar as such cessation or diminution of such supply of water may be absolutely 
necessary." (Section 2.) 

( 4) "All annual rental to be paid by the city of Cincinnati to the state for 
the use of such property shall be a sum equal to four ( 4) per cent. of such valua
tion so ascertained and fixed.'' (Section 4.) 

(5) "All such expeuses (i. e. the expenses of the arbitration) and such com
peusation (i. e. the compensation of the arbitration) shall be paid by said city, 
oue-lzalf of the amollllf so paid to be a credit upon the first iustallme11t of re11t 
f>a_\'ablc 1111der the lease * * '"." (Section 4.) 

(6) ",\11 rental accruing to the state under this act, shall be paid into the 
state treasury to the. credit of the general revenue fund." (Section 4.) 

(7) "In case the state of Ohio shall at any time build a canal of not less than 
nine-foot gauge from Lake Erie to the Ohio river at Cincinnati, the city of Cin
cinnati shall reimburse the state for the .amount of its expenditures in procuring 
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right of way either by purchase or condemnation, or both, for said canal, from a 
point three hundred feet north of l\1itchell avenue, through the Mill creek valley, 
to the Ohio river." (Section 5.) 

In answering the first question it may be helpful to consider the situation of 
this property at the time this grant was made. The state was the owner in fee 
simple of the portion of the Miami and Erie canal, in Cincinnati, described in this 
act. The property was and is very valuable. The city desires to have the state 
grant this property to it, to be used, presumably for street or boulevard, sewerage 
and subway purposes. The experience of the state in making grants of this 
character had been very unfortunate, to say the least. As, see the cases of State 
vs. Railway Company, 53 0. S. 189, and State vs. Cleveland Terminal and Valley 
Railroad Company et al., 85 0. S.-and other cases. I refer to these two cases for 
in each grant of canal land was made by the state presumably to be used only for 
public purposes. In one instance, the grant was to the city of Cincinnati; in the 
other, to the city of Cleveland. 

In each instance the property, in some manner, passed with remarkable celerity 
into possession of railroad companies and was used for railroad purposes. On ac
count of this diversion, by indirect means, of valuable state property to private 
corporations, without any consideration being paid to the state for the same, the 
state has become very jealous of all such grants, and the question has been raised 
as to the right of the legislature to give away the valuable property of the state 
either directly or indirectly. Therefore, the proposition to have the legislature 
grant this property to the city of Cincinnati did not meet with approval when first 
presented to the legislature. The board of public works was opposed to it, as 
the state had for years been selling surplus water of this part of the canal to persons 
and corporations in Cincinnati by contracts in the form of leases; the rentals ac
cruing on these leases went into the state treasury and the property in that way has 
been a continuous source of revenue to the state. All of these water users, natural
ly, were desirous of having their leases continue, and, therefore, opposed the grant 
to Cincinnati, which would destroy their means of water supply. 

Aside from the fact that the city of Cincinnati wanted this property and that 
it could be made into a boulevard which would he a benefit to the city, there was 
no reason for the state to part with the property, on the contrary, the interest 
of the state was to hold on to it as it was of great present value, a distinct source 
of revenue to the state, and, perhaps, essential to the state for future use. There 
was also the matter of good faith on the part of the state not to terminate its 
contracts with the water users, unless the interest of the public required it to do so. 
Therefore, the first act introduced in the legislature providing for this grant to 
Cincinnati was defeated. This act, l am informed, contained no provision for the 
city to build the necessary works to supply the water necessary to carry out the 
state's contracts. Afterwards the present bill was introduced and it was passed 
with the understanding that the state should be put to no expense whatever as to 
this property, that the city should pay a fair rental for the same, and was to pro-
vide the necessary means for supplying the water to fulfill the contracts of the state 
so long as they lasted. This act is to be construed as a contract by which the state 
owning valuable income-producing property, and having no reason to part with the 
same, agreed at the urgent solicitation of the city of Cincinnati which desired the 
state to grant the same to the city, and, at the express request of the city, the grant 
is made, not as an outright purchase where value is paid for what is received, 
but in the form of a perpetual lease-without any cash consideration-divesting 
the state of ·the title as effectually as a grant in fee simple, and simply upon the 
condition that the city shall pay a fair rental upon the actual value of the property 
and upon the other conditions enumerated above. 
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Coming now to construe this act, in the light of what has been said, it is 
difficult to conceive how the construction that the cost of the conduit, which the act 
provides must be built by the city, is to be deducted from the valuation placed upon 
the canal property by your board, can be read into this act, or deduced from its 
terms. Certainly there is no language to that effect in the act itself, nor can it 
reasonably be implied. In fact, the implication is directly opposite. If A. owns 
property which he is using for certain purposes and B. desires that property, and 
A. grants it to B. upon certain conditions to be performed by B., it is presumed 
that B. will perform the conditions at liis own cost; in other words, that A. will 
not give the property to B. upon certain conditions to be performed by B. and then 
perform the conditions himself. 

In case of grants by the state the rule is that such grants are to be strictly 
construed against the grantee. Any ambiguity of the terms must operate in favor 
of the state. 

"The words of a private grant are taken most strongly against the 
grantor, though if the meaning cannot be discovered the instrument is 
void. But this rule is reversed in cases of public grants. They are 
construed strictly in favor of the government on grounds of public policy. 
If the meaning of the words be doubtful in a grant designed to be of 
general benefit to the public, they will be taken most strongly against the 
grantee and for the government, and therefore should not be expended 
by implication in favor of the former beyond the natural and obvious 
meaning of the words employed. In Central Transporting Co. vs. 
Pullman's Palace Car Co., the supreme court of the United States says: 

"'By a familiar rule, every public grant of property. or of privileges 
or franchises, if ambiguous, is to be construed against the grantee and in 
favor of the public; because an intention, on the ·part of the government, 
to grant to private persons or to a particular corporation, property or 
rights in which the whole public is interested, cannot be presumed, !In
less unequivocally expressed or necessarily to be implied in the terms of 
tht grant; and because the grant is supposed to be made at the solocita
tion of the grantee, and to be drawn np by him or by his agents, and 
therefore the words used are to be treated as those of the grantee; and 
this rule of construction is a wholesome safeguard of the interests of the 
public agent any attempt of the grantee, by the insertion of amhiguous 
language, to take what could not be obtained in clear and express terms.' 

"Any ambiguity in the terms must operate in favor of the govern
ment. Whatever is not unequivocally granted is taken to be withheld. 
\Vhether the grant be of property, franchises or prh·ileges, it is con
construed strictly in favor of the public; nothing passes bnt what is 
granted in clear and explicit terms; hut it will be construed reasonably 
for the purpose the act contemplates. The object and aim of all govern
ments is to promote the happiness and prosperity of the people by which 
it is established; and it cannot be assumed that the government intended 
to diminish its power of accomplishing the end for which it was created. 
1t is therefore never implied th.at it has surrendered, in whole or in part, 
any of its soverign power of legislation for the general welfare of police, 
of taxation, or of eminent domain. In its gra11ts of la11d there is implied 
110 cove11a11t to do or 110t to do a11y further act in relati01t thereto." 

(Lewis Sutherland" Statutory Construction, Vol. 2, Sec. 548.) 
(See also, Coosaw l\lining Co.vs. So. Carolina, 144 U. S., 555; 'A'atcr Com

pany vs. Knoxville, 200 U. S., 22; Water Company vs. Hutchinson, 207 U. S., 393. 
and other cases.) 
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Therefore. assuming for the sake of argument that an ambi~:~"uity or uncertainty 
exists as to whether the city can deduct from the actual value of this property 
to the state the cost of building the conduit, this ambiguity or uncertainty must be 
resolved in favor of the state. 

As stated before, I can discover no ambiguity in the act, the grant is made to 
the city subject to certain conditions to be performed by the city, in fact, the grant 
absolutely depends upon the performance by the city of this condition. If it had 
been the intention of the legislature to grant this property to the city and to agree 
on the part of the state that the state would pay the expense necessary to construct 
the conduit (or to allow the city to deduct the cost of the same from the vali:tation of 
the property) the legislature would have so provided in unequivocal terms. In 
grants of this character no covenants to do or not to do certain things can be 
implied, and, in the absence of express language to the effect that the state is to 
have the actual value of its property reduced by whatever amount the city may ex
pend in building this conduit (which it is to build as a condition precedent to this 
grant) no such implication can arise. This is made all the clearer by considering 
Section 4 of the act. It is there expressly provided: 

"All such expenses and compensation shall be paid by the said city, 
one-half of the amou11t so paid to be a credit upon the first installment 
of rent payable under tlzc lease. * .* *" 

This is the only place in the act where the proposition is made for the credit 
to the city on account of any expenditures made by it in complying with the con
ditions of the grant. All other expenses, therefore, must be borne by the city
Expressio est unius est Exclusio Alterius- I shall not burden you with citatipns 

·of this very familiar maxim. 

It has been suggested thal the deduction from the cost of this conduit from 
the actual value of the land is proper on account of the rule that where land is 
subject to an easement this may be shown in the reduction of its value, in appro
priation proceedings. This may be a . rule of Jaw applicable to proceedings in 
eminent domain, but as this property is subject to no easement I do not see how 
it can be applicable to this case. If it has been assumed that the contracts by the 
state to supply persons and corporations along this part of the canal with water 
constitute easements against said property of the state, then such assumption is en
tirely without foundation. All contracts entered into by the state for supplying 
water from the canals to persons or corporations may be terminated by the state at 
anytime without becoming liable to damages thereby. 

"Every lease, grant or conveyance of water power shall contain a 
reservation and condition, that the state, or its authorized agents, may, at 
any time resume th~ privilege or right to the use of water, or any portion 
thereof, whenever it may be deemed necessary for the purpose of nav
igation, or whenever its use for hydraulic purposes shall be found in any 
manner ·to interfere with, and injuriously affect the navigation of either 
of th'e canals, feeders or streams from which the water shall be taken 
for such hydraulic purposes; and whenever such privilege shall be re
sumed, in whole or in part, the sum paid therefor, or the rent reserved, 
or such reasonable portion thereof as shall be determined upon, agree
ably to the conditions and stipulations of the lease or deed of conveyance 
aforesaid, shall be refunded, or omitted to the purchaser or lessee, his 
heirs or assigns." 
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Section 23, of the act found in 38 0. L., 87.) 
This act has been construed by the supreme court many times, and it has been 

held that no easement can be acquired by property owners by user or contract in 
the waters of the canals. One citation is sufficient as to this. 

"3. Owners of lands abutting on a canal, incidentally benefited 
by the water it affords, or its facilities for drainage, have no property in
terests in these incidental benefits, and cannot, on such ground, enjoin 
the abandonment of the canal, or claim compensation therefor. 

"4. Contracts made with the board of public works or other agents 
of the state, for the use of the water of the canal, terminate with the 
abandonment of the use of the canal by the state and no action will lie 
against the state for damages resulting from such abandonment." 

(Syllabii in case of Vought vs. Railroad Company, 58 0. S. 123.) 

"\Vhat has just been said applies with equal, if not greater, 
reason to the claim of Shotwell. It is certainly settled by the decisions 
just cited, that a contract made by the state through its board of public 
works with an individual for the use of the water of any of its canals for 
a period of years, terminates with the use of the canal, and that it is 
under no obligation to keep up the canal for such purpose after the canal 
has become useless for the purpose of navigation and has been abandoned. 
The agents of the state have no power to make such a contract in the 
name of the state or to bind it thereby." 

(Id. Opinion at page 161.) 

This effectually disposes of the proposition that this land, as far as the state 
is concerned, is subject to an easement, but again, for the sake of argument, 
assuming these contracts to supply water amount to easements, then, so far as the 
state is concerned, these easements (contrary to the usual variety of easements) 
are of distinct value to the serviente state, they arc the source of a definite, con
tinuous income. 

Now, by what canon of construction can it be asserted that the existence of 
these income-producing contracts decrease the value of the property to the state? 
My conclusion is that there is no foundation whatever in the act itself, or in the 
conditions surrounding its passage, or in custom or in law, upon which to base 
an int~rpretation that the amount which the city of Cincinnati may expend in 
building this conduit is to be deducted from the actual value of the property of 
the state as fixed by your board. 

My answer to your second question will be brief. Section 4 of the act pro
vides it shall be your duty "to ascertain and fix the actual value of the property 
of the state specified in Section 1 hereof." This means that you are to fix the 
actual value of the property as it exists today. I cannot see that it would be any 
more proper for you to assume that this property is to be used as a building prop
osition than it would be for you to assume that it is to be used by some railway 
for an entrance to Cincinnati. If you are to assume anything as to its use, you 
should assume it will be used for the purposes contemplated by the act. It occurs 
to me that the purposes for which the property is to be used can have no influence 
in determining the question as to its actual present value. The question to be de
termined by you is simply what is the value of this property today no matter for 
what it may be used. 
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I do not take it that you wish me to attempt to lay down rules to he applied 
hy you in fixing this valuation. The matter rests largely in your discretion and 
you are authorized to proceed hy whatever method will he most satisfactory in as
sisting you to arrive at a correct conclusion at to the actual value of this property 
as it now exists. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attomey General. 
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(Engineer Canal Land Department.) 
237. 

CAXAL LA~DS-POWER OF BOARD OF PUBLIC WORK TO REVOKE 
PRIVILEGES OF SALE TO XEWARK, OHIO, AXD SELL IX ACCORD

AXCE WITH LATER ACT. 

The terms of the act passed March 28, 1911, to permit the city of Newark, 
Licking cotwty, Ohio, to use and occuP)' as a street a part of the bed of the Ohio 
canal (102 0. L. 177) have not been complied u·ith aud the act is uot yet effective. 

By virtue of the espress terms of said act, prh•ileges cste11ded there/Jy may be 
revoked and the same land be sold in accordance with " An act to aband01~ certain 
portions of the Ohio cmwl and to provide for the selliug aud leasing of the lands 
connected therewith;" 102 0. L. Page 293. 

CoLUMBus, OHio, April 4, 1912. 

HoN. E. E. BooTON, Engineer Canal Laud Department, Columbus, Ohio. 

DEAR SIR :-I am in receipt of your communication of February 27, 1912, 
where you inquire as follows: 

"The Seventy-Ninth General Assembly of Ohio passed an act giving 
the city of Newark, Licking county, 'the right to use and occupy for 
street purposes that p_art of the bed and banks of the Ohio canal in 
such city on what is known as Canal street, extending from the east 
side of Front street to the west side of Sixth street within the limits 
of such city.' 

"By the terms of the act the city is to fill and level the same, lay 
and maintain an 18 inch pipe wherever the same is filled up, and upon the 
further conditions 'that such city, whenever said part of such canal is 
desired by the state of Ohio for any use, purpose or sale, it shall give 
notice in writing through its board of public works or any other board 
having the management and control of such canal, to the city of Newark, 
Ohio, that the state of Ohio has revoked the privilege therein granted, 
which the state reserves the right to do without any consideration to 
such city, while the city is required to restore the canal to its condition at 
the time of taking over the same. Said city of Newark is to pay 4 per 
cent. interest upon the value of said canal property as fixed by a com
mission to be appointed by the governor.' (See 0. L. 102 p. 177.) 

"It will be observed that the benefits to. be derived by the city of 
Newark are of a doubtful character, since it apparently leaves the situa
tion subject to the will of the board of public works. 

"We are fully convinced from conversation held with numerous 
citizens of Newark that the city will never take over the canal property 
on anything like a fair valuation, and this would be the case even though 
the law was not inconsistent. 

"You will note that the act did not even abandon the property for 
canal purposes. 

"In view of the facts set forth above, we are of opinion that the 
best interests of the state will be subserved by leasing or selling the 
lands in question in accordance with the act entitled 'A1~ act to abandon 
certain portions of the Ohio canal, etc.,' (See 0. L. 102, pages 293-294). 
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"Such a lease or sale should be made subject to an easement for 
street crossings over the canal property, which is about all that the 
average citizen of Newark is interested in. 

"The property in question is worth probably $40,000.00, and if you 
find it can be legally done, the board would like to have your opinion 
so that it may take some action in reference to disposing of the property 
at its next regular meeting which will be held ~n April 9th." 

In reply thereto I desire to say that the act passed by the Seventy-Ninth 
General Assembly entitled "An act to permit the city of Ne.wark, Licking county, 
Ohio, to use and occupy as a street a part of the bed of the Ohio canal within 
the city limits of said city," 102 0. L. 177, provides as follows: 

"Section 1. That there is granted to the city of Newark, Licking 
county, Ohio, the right to use and occupy for street purposes that part of 
the bed and banks of the Ohio canal in such city on what is known as 
Canal street, extending from the east side of Front street to the west 
side of Sixth street, within the limits of such city, and for that purpose 
to fiJI and level the same, but upon and subject of these conditions, viz.: 
That such city shall, at its expense, lay and maintain at or near the 
present bottom of the canal bed an iron pipe of the diameter of not less 
than one and one-half feet, wherever the bed of such canal is fiJled up, 
through which to conduct and flow from the canal bed at the west side 
of Sixth street to the east side of Front street in such city, water to 
supply the factories or esta\jlishments which now use, or which may here
after apply to, use water for manufacturing purposes, and provides on 
demand the usual facilities for connections with such pipe; and upon 
the furthen condition that such city whenever said part of such canal is 
desired by the state of Ohio for any use, purpose or sale, it shaH give 
notice in writing through its board of public works or any board having 
the management and control of such canal, to the city of Newark, Ohio, 
that the state of Ohio has revoked the privilege herein granted which 
it hereby reserves the right to do without any consideration to such 
city, then such city shaH ~ithin six months after such notification restore 
such canal within the limits aforesaid, to its present condition and remove 
such pipe; and upon the further condition that such city of Newark 
by its council shall accept this grant and its conditions by ordinance 
duly passed and approved. 

"The said city shaH pay to the state for the use of said property an 
annual amount equal to four ( 4) per cent. of its actual value, so long 
as such property is so occupied by said city. Such value shaJI be de
termined by three commissioners to be appointed by the governor and the 
rights granted under this act shall not become effective until after the 
governor shaH have approved such valuation. 

"Such money so paid into the state shall be credited to the gei1eral 
revenue fund. 

"Section 2. That such grant and privilege shaH continue in force 
until the notification aforesaid is given." 

The act passed by the Seventy-Ninth General Assembly, entitled "An act to 
abandon certain portions of the Ohio canal and to provide for the seliing and leasing 
of the lands connected therewith," 102 0. L. page 293, provides in part as follows: 
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"Section 1. That the portion of the Ohio canal commencing at 
the junction of said canal with what is known as the Dresden Side Cut 
near Trinway in Muskingum county, Ohio, and extending thence south
westerly to the southerly end of the aqueduct across Raccoon creek in 
Newark, Licking county, Ohio, also that portion of said Ohio canal com
mencing at the flume that connects Buckeye lake with said Ohio canal 
at the west end of said reservoir in Fairfield county, Ohio, and extend
ing thence southwesterly and southerly with the line of said Ohio 
canal to its junction with the Ohio river, near Portsmouth in Scioto 
county, Ohio, be and the same is hereby abandoned for canal purposes. 

"Section 2. That the state board of public works and the chief 
engineer of public works, acting jointly, shall cause such surveys to be 
made of said canal property as in their judgment is necessary for the 
purpose of carrying out the provisions of this act, together with such maps 
and plats of the same as will facilitate the selling or leasing of said canal 
lands, which plats shall be preserved as permanent records in the office 
of the state board of public works. 

"Section 3. As soon as such surveys and plats have been com
pleted, the state board of public works and the chief engineer of public 
works, acting as a joint board, shall proceed to appraise, and lease or 
sell, as they may deem for the best interest of the state, subject to the 
approval of the governor and attorney general, said canal lands, except 
as hereinafter noted, in strict conformity with the various provisions of 
the statutes of Ohio relating to the leasing and selling of state canal 
lands, except that the grant of such leases' shall be for a term of not 
less than fifteen nor more than twenty-five years, and that the bed and 
banks of said abandoned canal property may be included in any lease of 
such canal lands. 
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"Section 8. Nothing in this act shall interfere with any leases, 
rights or privileges heretofore granted by the state of Ohio and in force 
at the date of approval of this act." 

It appears that the portion of the Ohio canal described in the first quoted act 
as follows: "that part of the bed and banks of the Ohio canal in such city on 
what is known as Canal street, extending from the east side of Front street to 
the west side of Sixth street, within the limits of such city" is also included in 
the "act to abandon certain portions of the Ohio canal and to provide for the 
selling and leasing of the lands connected therewith." 

The first quoted act became a law May 28, 1911, and the second quoted act 
became a law on June 7, 1911. The first act above quoted was enacted by the 
general assembly upon certain conditions, first, that the city of Newark by its coun
cil should accept the grant and its conditions by ordinance duly passed and ap
proved. It follows, therefore, that if the city of Newark has not yet accepted said 
grant and its conditions by ordinance of its council duly passed and approved, then 
said act by virtue of that fact is not yet effective. 

Said act contained the further provision : 

"The said city shall pay to the state for the use of said property 
an annual amount equal to four ( 4) per cent. of its actual value, so 
long as such property is so occupied by said city. Such value shall be 
determined by three commissioners to be appointed by the governor 
and the rights granted under this act shall not become effective until 
after the governor shall have approved such valuation." 
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If such valuation has not been so determined as provided, and has not been 
approved by the governor, then it follows that the provisions of said act are not 
yet effective by reason of such non-compliance. 

Said act also contains the following provisions : 

"Whenever said part of such canal is desired by the state of Ohio 
for any use, purp()se or sale, it (the state) shall give notice in writing 
through its board of public works or any other board having the manage
ment and control of such canal, to the city of Newark, Ohio, that the 
state of Ohio has revoked the privilege herein granted, which it (the 
state) hereby reserves the right to do without any consideration to such 
city." 

It, therefore,. follows that even if said act has become effective by reason of 
compliance with all the afore-mentioned conditions nevertheless the state can 
revoke and set aside any interest or rights granted to the city of Newark in the 
manner specified in said act, to-wit, "Whenever said part of such canal is desired 
by the state of Ohio for any use, purpose or sale, it (the state) shall give notice 
in writing through its board of public works or any other board having the 
management and control of such canal, to the city of Newark, Ohio, that the state 
of Ohio has revoked the privileges herein granted, which it (the state) hereby 
reserves the right to do without any consideration to such city." 

In conclusion, it is my opinion that the board of public works can legally 
revoke the privilege granted to the city of Newark in the manner above specified, 
and that after so doing the board of public works can legally sell or lease the said 
portion of the Ohio canal as described in the first above quoted act in the manner 
provided in said act entitled " an act to abandon certain portions of the Ohio 
canal and to provide for the selling and leasing of the lands connected therewith." 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attomey General. 
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(To the Oirls' Industrial Home.) 
633. 

1~:\IATES OF GIRLS' INDUSTRIAL HOME-:\IARRIAGE DOES XOT AF
. FECT COXTROL OF BOARD OF AD:\HNISTRATIOX. 

The statutes give the board of administration the legal control and custody 
of any inmate of the girls' industrial home from the time of commitment until 
legally discharged, or 1mtil such inmate attains the age of twenty-one, regardless 
of whether or not such inmate is married at the time of commitment or becomes 
married during the term of the board's control. 

l\frss CHARLOTTE DYE, Chief Matron, Girls' Industrial Home, Delaware, Ohio. 

DEAR :\IADAlll :-I beg to acknowledge receipt of your letter of July 13, 1912, 
in which you request my opinion upon the following question: 

"Who is to have jurisdiction over girls from the girls' industrial 
home, who are married but are still under twenty-one years of age?" 

In reply thereto I desire to say that Section 2112 of the General Code pro
vides that, 

"A girl committed to the home (meaning the girls' industrial home) 
shall be kept there, disciplined, instructed, employed and governed under 
the direction of the trustees, until she is either reformed or discharged, 
or bound out by them according to their by-laws or has attained the age 
of twenty-one years, etc." 

Section 2ll2-l of the General Code provides: 

"That the board of trustees of the girls' industrial home shall es
tablish rules and regulations under which inmates may be conditionally 
released upon parole in legal custody and under the control of the 
trustees, and subject at any time to be returned to the institution. * * *" 

Section 2112-2 provides that, 

"The trustees may enforce such rules and regulations and return 
any inmate so upon parole. Their written order, certified by the super
intendent, shall be sufficient warrant for any officer named therein to 
arrest and return such inmate to the home. An officer named therein 
shall be under duty to arrest and return to the girls' industrial home 
paroled inmate named therein." 

From a reading of the above sections, it is clear, first, that any girl duly 
committed to your institution may be detained therein until she attains the age of 
twenty-one years; second, that the board of administration, as successors to the 
board of trustees of your institution, shall establish rules and regulations under 
which inmates may be conditionally released upon parole but still under the legal 
custody and control of said board, and subject at any time to be returned to the 
institution; and third, that the board may enforce such rules and regulations and 
return any inmate so upon parole. 
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Section 2116 of the General Code provides that the trustees may bind out as 
an apprentice or servant, any girl committed to their charge for a term not longer 
than until she arrives at the age of eighteen years, etc. 

Section 2119 provides that the trustees shall be the guardians of each girl so 
bound or held to service, shall take care that the terms of the contract are faithfully 
fulfilled, that she is properly treated, and shall cause any grievance to be redressed. 

It is plain from a reading of the above sections that the board of adminis
tration may adopt such rules and regulations as may be best for the conduct and 
discharge of inmates of said institution, and may discharge an inmate at any time 
before attaining the age of twenty-one years, if convinced that said inmate is. 
reformed. 

There can be no question but that the board of administration has the legal 
control and custody of any inmate of said institution from the time of the com
mitment thereto until legally discharged by it according to law, or until such in
mate attains the age of t~enty-one years. The fact, as stated in your inquiry, 
that a girl, an inmate of your institution, under twenty-one years of age, is married, 
does not change the legal status of said inmate as far as the jurisdiction of the 
board of administration, over her, is concerned. I apprehend from what you say 
in your communication that such a case would arise where an inmate of your 
institution had been bound out as an apprentice or servant and while so away from 
your institution became married; or where an escaped inmate of said home became 
married during the time of her absence after her escape; but in neither event, in 
my opinion, does the fact of such marriage change the legal status of said inmate, 
and she would still remain under the jurisdiction of the board of administration, 
and said board would have the legal right to have any such married inmate of the 
home returned thereto and retained until discharged according to law and the 
rules as above stated. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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(To the Superintendent, Athens State Hospital.) 
590. 

INSANE HOSPIT AL-IX~IATES AS WIT~ESSE5-PO\VER OF COURT 
TO SUBPOENA BEFORE GRA~D JURY OR CO~lPEL SlJPERIX
TENDENT TO PERMIT APPEARANCE. 

Under the present status of the law the mere fact that a person is co11fi11ed 
as a11 inmate of an insane asylum does not constitute him incompetent as a wiflzess. 

If a subpoma to testify before the grand jury is issued to a11 inmate of an 
insane asylum the superintendent may or may not in his discretion permit the inmate 
to obey the subpoena without liability for his action. 

The court has inherent discretionary right, however, to issue a writ of habeas 
corpus ad testijicandttm to said superintendent, and to order him to bring in said 
patient for testimony before the grand jury and the superintendent is obliged to 
obey such writ. 

CoLUMBUS, Onro, August 21, 1912. 

DR. 0. 0. FoRDYCE, SttPerilltendent Athens State Hospital, AthenS', Ohio. 

DEAR SIR :-Your letter of August 9, 1912, received. You inquire: 

"First. Whether or not the prosecuting attorney has a legal right 
to subpoena before the grand jury of Athens county, patients con
fined in the Athens state hospital? 

''Second. In case the prosecuting attorney has the right, what con
stitutes legal service? 

"Third. In case I fail to honor the subpoena by refusing permis
sion to patients to appear before the grand jury what penalty, if any, can 
be inflicted upon me?" 

In order to answer your inquiry it will be first necessary to determine whether 
any patient confined in your institution and under your charge is a competent witness 
in any court proceedings, civil or criminal. If incompetent and incapable of being a 
witness at all, the prosecuting attorney would have no right to subpoena and you 
would have the right to refuse to honor the subpoena. 

There was a period when lunatics were treated as incapable of being witnesses 
at all. However, this indiscriminate rule of exclusion has been modified. The 
law no longer excludes absolutely whenever some degree of derangement or 
imbecility exists; it asks whether the aberration is, in the instance in hand, suf
ficient to negative trustworthiness. (Wigmore on Evidence.) 

True the General Code of Ohio, Section 11493, provides that "all persons are 
competent witness except those of unsound mind * * *." It may be claimed that 
this statute ma.kes a person of unsound mind absolutely incompetent as a witness 
in Ohio, but in the case of Pittsburgh Ry. Co. vs. Thompson, 82 Fed. Rep., 720, 
Justice Lurton said: 

"But the question remains, who is a person of unsound mind? That 
the person has been found insane and is an inmate of an asylum, affords 
prima facie evidence that he is of unsound mind, within the meaning 
of the provision, and operates to throw the burden of proving competency 
upon the party offering him. This was the ruling of Judge Ricks, who 
tried this case, and, in our judgment, was a correct exposition of the 
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law. Whether he was so unsound in mind and memory as to be totally 
incapable of testifying is as open a question under this statute as at the 
common law. The statute is but a declaration of the common law. To 
suppose that it was meant to disqualify every person who is of any 
degree of unsoundness would bring about ·an intolerable condition of 
things, and, under such circumstances, it is not to be presumed that the 
common law was intended to be altered or modified to any greater ex
tent than indicated by a reasonable construction of the words of the 
statute. To say that a person of unsound mind is incapable of testifying 
is but to state the general rule of the common law. But at the common 
law the unsoundness must be such as that he is incapable of under
standing the nature of an oath or giving a coherent statement touching 
the matter upon which he is examined. * * * We think the court did 
not err in permitting him to be heard as a witness." 

True this case decided by Lurton, ]., was a civil case, but his reasoning and 
the doctrine laid down therein is applicable to criminal cases as well. 

Justice Campbell, in the case of R. vs. Hill, 2 Den. & P. C. C., 254, s.aid: 

"It has been argued that any particular delusion, commonly called 
monomania, makes a man inadmissible. This would be extremely in
convenient in many cases in proof either of guilt or innocence; it might 
also cause serious difficulties in the management of a lunatic asylum. I 
am, therefore, of the opinion that the judge must, in all such cases; de
termine the competency and the jury the credib.ility." 

Justice Chapman, in the case of Kendall vs. May, 10 All., 64, said: 

"Persons who are affected to such an extent that it is expedient 
to place them in insane hospitals or under guardianship often possess 
sufficient knowledge of events that took place in their presence to make 
them useful and trustworthy as witnesses." 

It is everywhere accepted now that derangement, in order to disqualify, must 
be such as substantially negatives trustworthiness upon the subject of testimony. 

(Wigmore on Evidence, Vol. 1, 492.) 

I am of the opinion, therefore, that the fact that a person is a patient of your 
hospital does not, of itself, disqualify him as a witness. He may or may not be a com
petent witness in a given case, under the laws of Ohio. 

Having decided that patients of your institution may be competent witnesses, I 
come now to the question. Can they be subpoenaed before the grand jury? The form of 
document used for this purpose is a writ of subpoena which commands the witness to 
appear at a certain court on a certain day to testify what he knows in a certain case be
tween parties in civil cases, or it commands the witness to appear before the grand jury 
to testify at a certain time. If the desired witness is confined in a jail or asylum 
a subpoena to him would be of no avail, since he cannot obey it, and his custodian 
would still lack authority to bring him; accordingly, a writ to the custodian is neces
sary. 

Section 13665 of the General Code gives authority to issue a subpoena to the 
keeper of a penitentiary, workhouse or prison, to bring the person named in the 
subpoena before the court; but there is no statutory authority given to issue a 
subpoena to the superintendent of insane asylums. The custody and control of 
the superintendent of an insane asylum of the patients is just as complete and 
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absolute as the control of the warden of the penitentiary and superintendent 
of workhouses and prisons over prisoners, and a subpoena issued to a patient 
thereof could not be obeyed by the patient unless the superintendent would consent 
to the bringing of the patient before the grand jury. I see no legal objections to 
having service upon your patients in the usual manner, and you consenting to allow 
the patients to go before the grand jury of your county. However, the question 
remains, in case for any reason you desire to not honor the subpoena and refuse 
to grant permission to the patient to testify, would you have a legal right so to 
do? Wigmore on Evidence, Vol. 4, Sec. 2199, says: 

"If the desired witness is confined in jail, a subpoena would be of 
no avail, since he could not obey it and his custodian would still lack 
authority to bring him; accordingly, a writ to the custodian is necessary, 
ordering the prisoner be brought to give testimony; this writ of habeas 
corpus ad testificandum, grantable in discretion at common law, is 
now usually authorized by statute as a matter of course." 

The legislature has enacted a statute authorizing the bringing in of prisoners 
confined in penitentiaries and prisons to testify in criminal cases, but has not seen 
fit to grant this right, by statute, .to bring patients from the insane asylums to testify 
in criminal proceedings or before the grand jury. However, I think the court has 
an inherent right, in the interest of justice, to order the superintendent of an 
asylum to bring before the court and the grand jury, witnesses who may be com
petent to testify before the court! or grand jury. The supreme court of Ohio, in 
the case of State vs. Townley, 67 0. S., 21, held: 

"Every court has inherent power to do all things which are reason
ably necessary for the administration of justice, within the scope of 
its jurisdiction." 

It is held in the case of O'Mara vs. Lamb, 166 Fed. Rep., 71, that: 

"1. A writ of habeas corpus ad testificandum may be properly 
issued to obtain the testimony of a person confined in jail or in a state 
hospital for the criminal insane. 

"2. A writ of 'habeas corpus ad testificandum' is not the high pre
rogative writ of habeas corpus, but is merely the ancient common law 
precept to bring a prisoner into court to testify, and is the process of the 
court from which it issues, although it emanates from a judge in 
chambers." 

The court in this case said : 

"The rule of the common law has always been that this writ 
(habeas corpus ad testificandum) is grautable in discretion." 

In the case of O'Mara vs. Lamb a writ of habeas corpus ad testificandum 
was issued to the superintendent of the Mattea wan state hospital of New York, 
directing him to bring the body of Henry K. Thaw before the common pleas 
court at Pittsburgh, Pa., forthwith, and there to have him present to testify in 
the proceedings before said court. A hearing was had and a writ was refused be
cause it did not clearly appear that there was immediate necessity for his testimony. 
It was plainly shown that his competency to testify was open to very serious 
question and it is not to be presumed that any court would issue a writ of habeas 
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corpus to bring before it a person to testify, who, when brought, could not testify. 
I am of the opinion, therefore, that the court of common pleas of Athens 

county has an inherent right to bring before the grand jury any competent witness 
who may be confined in your asylum, not in obedience to any subpoena that may 
be issued to a patient and served upon you, but in case a subpoena was issued and 
you did not desire to honor it and, therefore refused permission for the patient 
to go before the grand jury then, in that event, a petition could be filed by the 
prosecuting attorney, praying the court to make an order that a writ be issued to 
you, directing you to bring before the court the person named therein and have him 
present to testify as required by the court. You could resist this order by showing 
that the person desired as a witness was not competent, by reason of derangement 
of his mental facilities, or perhaps, you could show that it would be injurious upon 
the patient to have him called as a witness, and the court could make an order in 
reference thereto, and you would be bound by the ruling of the court in the 
premises. 

However, answering your questions specifically, I hold, first, the prosecuting 
attorney has the legal right to subpoena before the grand jury, ;nsane patients when 
confined in the Athens state hospital, and it is discretionary with you whether you 
permit the patient to obey the subpoena. 

I further hold that in a proper case, in the interest of justice, the court of 
patient to appear before the grand jury and no penalty can be inflicted upon you 
for such refusal. 

I further hold that in a· proper case, in the interest of justice, the court of 
common pleas has an inherent right, by proper proceedings, to compel you to bring 
before the court and grand jury, in criminal proceedings, any competent witness 
who may be subpoenaed from your institution. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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(To the Ohio State Penitentiary.) 
567. 

PRISONERS-PENALTY FOR VIOLATION OF PAROLE OR CO:\DI
TIONAL RELEASE-~1AXIMUM TERM WITHOUT DEDUCTIO);' 
FOR GOOD TIME. 

By Section 2174 pro.viding for the reincarceration of prisa~rers wlro <:iolate 
paroles or conditional releases, it is intended to subject such to the penalty of sen:
ing out the entire maximum term of their imprisonment without deductions for 
fon1rer or later "good time." 

CoLUMBus, Omo, July 24, 1912. 

HoN. T. H. B. JoNES, Warderr, Ohio Penitentiary, Columbus, Ohio. 
DEAR SIR:-Your communication dated July 18, 1912, received, in which you 

request me to interpret Section 2174 of the General Code, which reads as follows: 

"A prisoner violating the conditions of his parole or conditional 
release, having been entered in the proceedings of the board of managers 
and declared to be delinquent, shall thereafter be treated as an escaped 
prisoner owing service to the state, and, when arrested, shall serve the 
unexpired period of the maximum term of his imprisonment. The time 
from the date of his declared delinquency to the date of his arrest shall 
not be counted as a part of time served." 

You also state in your letter that: 

"It has been the custom under former administrations, and also 
the present one, to figure the time in this way: The prisoner is given 
credit for every day· from the date of his incarceration to the date on 
which the parole is revoked by the board. The 'good time' which the 
prisoner has earned during this period is then figured and taken from 
him. After he is recommitted to prison, he is permitted to gain "good 
time" at the rate provided by law for his term, the same as any other 
prisoner, and as if he had not violated his parole. For example: 

"John Smith No. 23456 comes in January 2, 1910, to serve 5 years 
for burglary. Under the statute a 5 year man gains 10 days 'good time' 
a month, or 600 days on the sentence. John Smith is paroled on January 
2, 1911, and his parole is revoked on January 2, 1912, two years after his 
incarceration. During these two years he has gained 240 days 'good 
time' which are now taken from him. When he was first committed to 
prison his 'short time' was arrived at by adding 3 years and 4 months 
to the date of his arrival, which gave May 1, 1913. We now add 240 days 
to May 1, 1913, which makes his new 'short time' expire January 1, 
1914 (240 days later). If his conduct continues good during the re
mainder of his imprisonment he leaves the prison 360 days before the full 
five years have elapsed." 

In reply to your inquiry I desire to say that the section referred to in your 
communication is very plain and easy to interpret-it simply means that-

When a prisoner has been paroled or conditionally released from the Ohio 
penitentiary, and has broken or ·violated the conditions of his parole or con-
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ditional release, and the board of administration has entered in its proceedings that 
fact, and declared the prisoner so violating this parole or conditional release to 
be delinquent, such prisoner shall thereafter be treated as an escaped prisoner 
owing ·service to the state, and, when arrested, shall serve the unexpired period 
of the maximum term of his imprisonment. 

The custom followed by former and the present administrations, as set forth in 
your letter, is absolutely in violation of said section. 

When a prisoner violates a parole or conditional release under the section 
above referred to the legislature has imposed a penalty upon him for so doing, 
and that penalty is that said prisoner shall be returned to the prison and be 
ineligible to receive any further concessions as to good time, but that he shall be 
kept therein for the "une%Pired period of the ma%imum term of his imprisonment," 
and when the legislature specifically provided the unexpired period of the maximum 
term of said prisoner's imprisonment, it meant "entire period," and not any 
deductions for good time after his return to the prison. 

I, therefore, suggest to you, as warden of the Ohio penitentiary, that in 
case the custom which you state has been followed by the past and present ad
ministrations has not been changed, that you at once notify the board of adminis
tration of the unlawful practice and desist from discharging any such prisoners now 
or hereafter confined in your institution as such violators of paroles or conditional 
releases, until they have served out the full unexpired term of their imprisonment 
for which they were sentenced. 

735. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

SENTENCE TO PENITENTIARY-SENTENCES BEGINNING AT SAME 
DATE SERVED CONCURRENTLY UNLESS OTHERWISE STATED 
IN CERTIFICATE OF COMMITMENT. 

When a prisoner is received at the penitentiary with two certificates of com
mitment, for different offenses of the same date for one year, each sentence begins 
with the date of entry and they run concurrently. 

CoLUMBUS, OHIO, December 2, 1912. 

HoN. T. H. B. }ONES, Warden, Ohio State Penitentiary, Columbus, Ohio. 
DEAR SIR :-I beg to acknowledge your letter of even date wherein you request 

my opinion as follows : · 

"John Smith is received at the Ohio penitentiary with three dif
ferent certificates of sentence of one year each, two of them for burglary 
and larceny and the other for horse stealing. No mention is made on these 
certificates of any intention on the part of the court to make him serve 
one sentence at the expiration of the other, and the three commitments 
bear the same date. 

"Kindly advise me if it is my duty to discharge this prisoner after 
he has served a one year sentence or to hold him and oblige him to 
serve two other one year sentences after he .has served the first. In other 
words, do these three sen~ences run concurrently?" 
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It is well settled that a sentence of imprisonment must be definite and certain 
dnd that it is only required to state the duration and the place of imprisonment. 
lt is not necessary to specify the time upon which the imprisonment is to com
mence. 

The general rule of laws, applicable to the situation presented, is stated in 
12 Cyc. 967 as follows: 

"When term begins: (1) in general. The general rule is that the 
term of imprisonment for which the convict is sentenced begins with 
the first day of actual incarceration in the prison to which his sentence 
has consigned him." 

and on page 968 of the same volume, the following appears; 

"When terms are concurrent. In the absence of a statute, if it be 
not stated in either of two or more. sentences imposed at the same time, 
that the imprisonment under any of them shall take effect at the expira
ation of the others, the periods of time named will run concurrently and 
and the punishment be executed simultaneously. The fact that the terms 
of imprisonment are to be successive must be clearly and expressly 
stated." 

I am unable to find any statute in Ohio which has definite bearing on this 
case, and therefore, conclude that these three sentences imposed at the same 
time, without specification of the time of their commencement, will be served 
concurrently. As the prisoner in this case was given three sentences on the same 
date, of one year each, it is your duty to discharge him after he has served one 
year's sentence. 

Very truly yours, 
TrMoTHY S. HoGAN, 

Attorney General. 
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(To the Superintendent, Cleveland State Hospital.) 
287. 

CLEVELAND STATE HOSPITAL-COSTS OF HABEAS CORPUS PAY
ABLE BY STATE-SUPERINTENDENT NOT PERSONALLY LIABLE. 

Under Section 12189 General Code, the costs of a habeas corpus proceeding 
for release of a1h inmate of the Cleveland state hospital, are chargeable to the
state a11d the superintendent of said hospital may therefore, not be held for the 
same. 

CoLUMBus, Omo, April 10, 1912. 

CHARLES, H. CLARK, M. D., Superintendent The Cleveland State Hospital, Cleve
land, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of March 21, 1912, in 
which you inquire whether the costs in habeas corpus proceeding for the release 
of an inmate of your institution, resulting in his discharge by the court, can be 
assessed against you either personally or as superintendent of the institutf,on. 
Replying thereto I desire to state that a proceeding in habeas corpus is a statutory 
one and is found in Section 12161 to Section 12189, inclusive, of the General Cc,de. 
Section 12189 provides as follows: 

"The fees of officers and witnesses shall be taxed by the judge, 
on return of the proceedings on the writ, and collected as a part of the 
original costs in the case. When the prisoner is discharged, the costs 
shall be taxed to the state, and paid out of the county treasury, upon 
the warrant of the county auditor. * * *" 

Therefore, the costs in the proceeding referred to by you cannot be ta 'Ced 
against you personally or against you as superintendent of the institution, but 
must be paid out of the treasury of Cuyahoga county. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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(To the Superintendent, Ohio State School for Blind.) 
280. 

STATE SCHOOL FOR BLIND-INCIDENTAL EXPENSES-GY~IXASHJ:\1 
SUITS, DE:t\TISTRY AND OPTICIAN'S SERVICES- PERSONS 
LIABLE FOR SUPPORT OF CLAIMS-LIABILITY OF CoU:-,rTY. 

Items of expense for gymnasium suits, filling teeth, repairing glasses, etc., are 
"iucidental expenses" within the meaning of Sections 1815 and 1816 Gmeral Code 
a11d when such are not collectable by the authorities of the state school for blind, 
from the persons liable for the support of the i11111ates, they must be met by the 
county, as provided in said statutes. 

CoLUMBus, OHio, April 13, 1912. 

HoN. EDWARD M. VAN CLEVE, Superintendent Ohio State School for the Blind, 
Columbus, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of inquiry of the date 
of February 7, 1912, wherein you inquire as follows: 

"Under date of February 5~ 1912, Hon. F. M. Sayre, auditor of 
Franklin county, writes me that the bill of this school against Franklin 
county for clothing and incidental expenses furnished to certain pupils 
at the state school for the blind, whose residences are in Franklin 
county, is incorrect in that there are certain items which should be· 
eliminated. For your information I enclose herewith his Jetter together 
with the bills referred to upon which you will note that he has checked 
the items for filling teeth, for gymnasium suits, and repairing glasses. 

"You are requested to furnish an opinion upon this question which 
has been raised by Mr. Sayre, and if he is correct in his contention we 
must take some steps that will secure the payment of such bills by the 
parents or eliminate such incidental expenses altogether, which latter 
course of procedure would be in my judgment unfortunate to say the 
least." 

The items to which i\lr. Sayre, auditor of Franklin county objects are as 
follows: 

Franklin county, Dr. to Ohio State School for the Blin.d 
June 6, 1911, 1 gymnasium suit_______________________ $2.10 
May 27, 1911, filling teeth____________________________ 3.00 
~farch 24, 1911, repairing glasses_____________________ .25 
September 22, 1910, repairing glasses_________________ 1.25 
October 15, 1910, repairing glasses____________________ 1.25 
June 1, 1911, gymnasium suiL------------------------ 2.00 

Section ISIS of the General Code (formerly Sec. 631 Bates Revised Statutes) 
provides as follows: 

"All persons admitted into a benevolent institution, except as other
wise provided in chapters relating to particular institutions, shall be 
maintained at the expense of the state. They shall be neatly and com
fortably clothed and their traveling and incidental expenses paid by 
themsel':es, or those having them in charge." 



984 OHIO STATE SCHOOL FOR BLIND 

Section 1816 of the General Code (formerly Section 632 Bates Revised 
Statutes) provides as follows: 

"In case of failure to pay incidental expenses, or furnish necessary 
clothing, the steward or other financial officer of tjle institution may pay 
such expenses, and furnish the requisite clothing, and pay therefor 
from the appropriation for the current expenses of the institution, keep
ing and reporting a separate account thereof. The account so drawn, 
signed by such officer, countersigned by the superintendent, and sealed 
with the seal of the institution, shall be forwarded to the auditor of the 
county, from which the person came, who shall pay the amount of such 
bill from the county funds to the financial officer of the institution and 
charge the amount to the current expense fund. The county auditor shall 
then collect the account, in the name of the state, as other debts are 
collected." 

I desire to say that if the duty of supplying patients with clothing as required 
by Section 1815 is not performed, the remedy in case of such failure is for the 
institution to furnish it under this section, and for the amount so furnished it i> 
to be reimbursed as provided in Section 1816 of the General Code above quoted. 

In support of this proposition, I herewith submit the following to-wit: 
State vs. Kissewetter, 37 0. S. 546. 

"1. Under Section 700 of the Revised Statutes, prior to its amend
ment March 18, 1881, patients, after their admission into the asylums 
of the state for the insane, were clothed at the expense of the state. 
Since the amendment, the expense of furnishing such clothing is under 
Section 631, chargeable on the estates of the patients or on those who 
would be legally bound to furnish it, if they were not in the asylum. 

"2. If the duty of supplying patients with clothing, as required 
by Section 631, should not be performed, the remedy, in such case of 
failure, is for the institution to furnish it under Section 632; and for the 
amount so furnished, it is to be reimbursed as therein provided." 
On page 548 of the opinion the court says: 

"In title five the benevolent institutions of the state are classified; 
and a chapter is devoted to prescribing rules for the government of each 
class. Chapter one, in which are Sections 631 and 632, applies to all the 
institutions without reference to the class to which they belong, except 
as is otherwise provided in chapters relating to particular institutions. 
Chapter nine relates to asylums for the insane, and Section 700, which 
is found in that chapter, prior to the amendment of March 18, 1881, 
made special provision for clothing the patients admitted into such 
asylums, by declaring that they should 'be maintained therein at the 
expense of the state.' The maiutenance thus provided illcludillg clothing 
as well as other necessaries." 

I gather from your inquiry that the auditor of Franklin county objects to said 
items on the ground that the same are not included within the items of "incidental 
expenses" or "necessary clothing." The question then to be determined is whether 
or not these items objected to are embraced within the terms of "incidental ex
penses" or "necessary clothing." 

In construing said Sections 1815 and 1816 of the General Code (formerly 
Sections 631 and 632 Bates Revised Statutes respectively) the Hon. \V'ade H. Ellis, 
one of my predecessors held as follows: 
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"The statutes above referred to have been repeatedly construed 
by this department to mean that the state shall be at the expense of 
maintaining the inmates of the institution, but that the clothing used by 
such inmate shall be a charge against the county from which he or she 
may be sent, ultimately chargeable against the relatives of the inmate; 
that the term 'incidental expenses' does not include medical attendance, 
school books, postage stamps, etc.; in other words, the county may be 
properly charged with the expense of clothing the inmate, the actual 
traveling expenses and the incidental expenses incurred in taking the 
inmate to the institutions." 
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Later in an opinion rendered to the Hon. J. W. Jones, superintendent of the 
state school for the deaf, Mr. Ellis reversed his former opinion and held as follows: 

"In answer to yours of January 6th, I beg to say that in my opinion 
the expense for the special work of an oculist for treatment of a pupil in 
the Ohio institution for the education of the deaf and dumb, is such an 
incidental expense as is provided for under Sections 631 and 632 of the 
Revised Statutes, and should be charged to the pupil or to the county 
from which he comes." 

I am inclined to the view adopted in the last opinion of l\Ir. Ellis. It is certain
ly true that the filling of teeth is not only an "incidental expense" but a very neces
sary one. Likewise and for the same reason the expense of repairing glasses is also not 
only an "in~idental expense" but a very necessary one, and furthermore such ex
penses are as much "incidental expenses" as the expense for the special work of an 
oculist for the treatment of a pupil in the state school for the deaf. The gymnasium 
work is necessary for the health as well as the physical training and development 
of the pupils of the Ohio state school for the blind, and I am of the opinion that 
gymnasium suits are as necessary to the physical health and welfare of the un
fortunate pupils of the state school for the blind as any other items of clothing 
or wearing apparel. 

Section 1815-9 of the General Code, which is a part of the same act as are 
Sections 1815 and 1816 of the General Code above quoted, provides as follows : 

"It is the intent of this act that a husband may be held liable for 
the support of a wife while an inmate of any of said institutions, a 
wife for a husband, a father or mother for a son or daughter, and a son 
or daughter, or both, for a father or mother." 

Therefore it follows that if the items of expense as above enumerated are not 
paid by such relatives of the pupil of the state school for the blind, then it is 
proper and legal for the financial officer of such institution to pay such expenses 
from the proper appropriation and to certify the same to the county auditor of the 
respective county from which such pupils came and it then becomes the duty of 
such auditor to issue his warrant for the payment of said items as provided in 
Section 1816 General Code above quoted. The auditor shall then collect the 
account in the name of the state, as other debts are collected, from the parties 
liable for the support of said pupil, provided, of course, that said parties are so 
fincially situated that the respective accounts are collectible. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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· (To the Superintendent of State School for Deaf.) 
279. 

STATE SCHOOL FOR DEAF-"INCIDENTAL EXPENSES CHARGEABLE 
TO PUPIL OR COUNTY-MEDICAL, DENTAL AND OPTICIAN'S 
SERVICES AND CLOTHING. 

Items of school supplies, special work, medical and surgical attendance, dental 
work and optician's services, gymnasium uniforms and shoes are such incidentaJi 
e.rpenses of the state school for the deaf as are provided for in Sections 1815· 
and 1816 General Code and such items should be charged to the pupil or to the 
county from which said pupils come. 

CoLuMBUS, Omo, April 13, 1912. 

HoN. ]. W. JoNES, Superintendent State School for the Deaf, Columbus, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of February 6, 1912,. 
wherein you inquire as follows: 

"Hon. F. M. Sayre, county auditor of Franklin county, has re
turned our bills for maintenance of pupils in this school with all such 
items marked off as school supplies, special work of operating the throat 
for the removal of adenoid tissue, gymnasium uniforms and shoes and 
special work of dentist and optician, claiming such items do not come 
under incidental expenses spoken of in Sections 631 ~nd 632, Revised 
Statutes. 

"I shall be glad to have your decision as to whether or not Franklin 
county shall pay such bills." 

In reply to your inquiry I desire to say that I have just prepared an opm10n 
to Hon. E. M. Van Cleve, superintendent Ohio state schood for the blind; which 
said opinion substantially and in nearly all respects answers your inquiry, and 
accordingly I am enclosing to you a copy of that opinion. 

Based upon the reasoning of that opinion, I wish to say that it is my judgment 
and opinion that the items of school supplies, special work of operating the throat for 
the removal of adenoid tissue, dentistry and special optical work for the pupils in the 
Ohio state school for the deaf are such "incidental expenses" as are provided for 
in Sections 1815 and 1816 of the General Code (formerly Sections 631 and 632 
Bates Revised Statutes) and such items should be charged to the pupil or the 
county from which said pupils came in accordance with said sections and in ac
cordance with my opinion above referred to. 

Furthermore, in my opinion, the items of expense for gymnasium suits and 
shoes are likewise items of expense for necessary clothing, and as such, said are 
provided for in Sections 1815 and 1816 of the General Code (formerly Sections 
631 and 632 Bates Revised Statutes) and should be charged to the pupils or the 
respective counties from which said pupils came. 

The copy of the opinion which I am herewith enclosing I think fully states 
my reasons upon which my conclusions and opinion herein are based. 

Enclosures. 

Your):! very truly, 
TIMOTHY S. HOGAN, 

Attorney Gmeral. 
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399. 

SUPPLIES FOR HORSE :\TAIXTAINED BY SUPERVISOR OF PUBLIC 
PRINTING AT STATE BIXDERY, CAN:\OT BE PURCHASED BY 
BOARD OF AD:\liNISTRATIOX AND PAID FOR BY SUPERVISOR 
OF PUBLIC PRINTI~G. 

Neither the board of admi11istratio11 nor the officials of the state school for 
the deaf, can purchase supplies in behalf of the stale supervisor of public printing, 
to be paid for by him, and employed by him for maintainiug a horse owued i11 COil

nectiou with the state bindery. 
Vouchers made by the supervisor of public priHiiHg for paymeut of such sup

plies so ordered by the board of admi11istration, were rightly dishouored by tlze' 
czuditor of slate. 

CoLUMBus, Oaro, May 16, 1912. 

HoN. ]. 'vV. JoNES, Superi11te11deut State School for tlze Deaf, Columbus, Ohio. 
DEAR SIR :-I am pleased to take up for reply, your inquiry of April 11th, 

which is as follows: 

"For many years this institution has been boarding the horse be
longing to the department of state printing, for which payment has been 
made by the supervisor of state printing out of his contingent fund at 
the rate of $150 per year. Until February, 1911, that money became 
part of our current expense fund and was used to buy supplies including 
feed. Since February, 1911, all such receipts are required to be turned 
into the state treasury. Therefore, when the state printer gave us his 
warrant on the state treasurer last June for $150, we were compelled to 
return it at once to. the state treasury and therefore received, in fact no 
pay at all for the service we had rendered and the expense we had 
incurred in boarding this horse. 

"I therefore, by authority of the state board of administration, 
took up with the state printer, Mr. Crawford, the advisability of his de
partment furnishing the school with feed to the amount of $150 per 
year instead of making cash payment. He readily agreed to this. Ac
cordingly we purchased upon the competitive plan, feed to the amount 
of approximately $104 and had the bills rendered to the supervisor of 
state printing. He presented them to the auditor of state for pay
ment and the same were rejected as being irregular. 

"I took this matter up this morning with the deputy auditor, Mr. Beatty 
and he said he would have to be advised by you before he could honor 
the voucher. The question resolves itself into this: If the supervisor of 

. state printing can pay us $150 per year out of his contingent fund for 
feeding the horse belonging to that department, may payment be made 
in feed, or may he buy the feed out of the same fund and turn it into 
our bins in lieu of the $150 in warrant on the treasurer? The latter is 
the only way by which we can receive any pay at all." 

As there could have been nothing inequitable in former proceedings in as 
much as in their culmination, the benefits were substantially equal with respect 
to either party, and as your inquiry is made solely with reference to the existing 
situation, the former practice may be ignored and the problem dealt with solely 
with a view to present difficulties. 
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Section 750 of the General Code provides as follows: 

"The supervisor of public printing shall have charge of the book 
binding establishment at the state school for the deaf; he shall provide 
the necessary. materials, implements, machinery and fixtures therefor; 
he shall have supervision and control thereof ai1d the exclusive manage
ment of its practical operation." 

By virtue of this section, the supervisor of public printing is given exclusive 
powers of control, management and supervision of the state bindery, which es
tablishment, by virtue of Section 1080 General Code, must be maintained at your 
institution. Section 750 General Code also requires the supervisor to furnish 
the necessary materials for the bindery, which are to be supplied and paid for by 
him as direct~d in Section 750 General Code. Therefore, a horse maintained as an 
adjunct to the bindery and employed by the supervisor of public printing solely for 
the purpose of such conveyancing as is required in the operation of that establish
ment, can, by provision of Section 1880 aforesaid, be kept in the barns of the 
state school for the deaf and cared for by the supervisor and employes without 
rental or other charge therefor, and the supplies for said horse can be purchased 
by the supervisor under the head of materials necessary for the operation of said 
bindery. 

The situation then, is as follows: 
The supervisor drew a voucher for one hundred and fifty dollars in favor of 

your institution in payment for feed and supplies to be furnished by the state 
school for the deaf for the ensuing year. This money however had to be im
mediately turned into the state treasury and there it must remain. In pursuance of 
a substitute plan, the board then purchased feed and supplies for said horse upon 
competitive bidding and the supervisor drew vouchers in behalf of the dealers 
furnishing said supplies in the amount of one hundred and four dollars, which 
vouchers the auditor refused to honor. These vouchers now remain unpaid and 
the feed for which they were intended to pay is now in the bins of the state school 
for the deaf. 

A careful investigation of the statutes relating to the respective officials has 
revealed nothing which would seem to authorize an arrangement, the result of 
which would be to shift the duties and obligations incide11tal to the office of super
visor of public printing upon other state officials, namely: the purchase of these 
materials necessary for the operation of the state bindery. 

The voucher was therefore, rightly dishonored by the auditor and the bill 
should be paid by the board of administration and the feed retained for the 
purposes under its immediate control. The supervisor of public printing should be 
required to purchase the feed and supplies for the horse in question and to keep 
the same separate and apart to be used solely for the purpose of sustaining this 
animal or at least for purposes incidental to his own office. 

Should the board, by reason of this purchase, have on hand more supplies than 
are necessary for its own purpose, the same could be disposed of to the supervisor 
of public printing or to any other public official, under the procedure set out in 
Section 1847 General Code. 

As any moneys paid for the same however are required to be paid into the state 
treasury weekly, by virtue of Section 1864 General Code, such action would be of 
no avail for the purchase of reimbursing the board in any m·anner or form. 

Very truly yours, 
TIMOTHY S. HoGAN. 

Attomey General. 
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(To the Superintendent, Boys' Industrial Home.) 
238. 

BOYS' INDUSTRIAL HO~IE-CO:\:IMITMENT OF BOYS Ul\'DER TE.:\ BY 
VIRTUE OF THE JUVENILE ACT. 

Section 2084 General Code providing a minimum age of ten years for boys 
who may be committed to the bo:ys' industrial home, applies ouly to offellses 
against the state and does not interfere with the powers of a judge under the: 
juvenile act to con~wit delinquent, neglected or dependent minors under the age' 
of seventeen years, to any state or county institution. 

A boy of nine years of age may therefore, be committed under these pro
·uisions to the boys' industrial home. 

COLUMBUS, Ouro, April 6, 1912. 

HoN. F. C. GERLACH, Superiutendenr Boys' Industrial School, Lancaster, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of March 26, 1912, 
wherein you inquire as follows: 

"Kindly give your opinion as to the legality of the commitment 
to this institution of Charles Ely, a resident of Steubenville, whose age 
is nine years. Find commitment papers herewith enclosed." 

In reply to your inquiry I desire to say that Section 1642 General Code, 
(juvenile act) gives to the common pleas, probate, insolvency and superior courts 
jurisdiction over neglected and delinquent minors as follows, to-wit: 

"Such courts of common pleas, probate courts, insolvency courts, and 
superior courts within the provisions of this chapter shall have jurisdic
tion over and with respect to .delinquent, neglected ami dependent minors, 
under the age of seventeen years, not inmates of a state institution, or 
any institution incorporated under the laws of the state for the care and 
correction of delinquent, neglected and dependent children, and their 
parents, guardians, or any person, persons, corporation or agent of a 
corporation responsible for or guilty of ·causing, encouraging, aiding, 
abetting or contributing toward the delinquency, neglect or dependency 
of such minor." 

It will be noted that said section fixes the jurisdiction of said courts as to the 
maximum age of such minors but is silent as to the minimum age. In connection 
with the section above quoted, Section 1653 of the General Code provides as 
follows: 

"\Vhen a minor under the age of seventeen years is found to be 
dependent or neglected, the judge may make an order committing such 
child to the care of some suitable state or county institution, or to the 
care of some reputable citizen of good moral character, or to the care 
of some training school or an industrial school, as provided by law, or to 
the care of some association willing to receive it, which embraces within 
its objects the purpose; of caring for or obtaining homes for dependent, 
neglected or delinquent children or any of them, and which has been 
accredited as hereinafter provided. \Vhen the health or condition of 

, .. 
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the child shall require it, the judge may cause the child to be placed in 
a public hospital or institution for treatment or special cure, or in a 
private hospital or institution which will receive it for like purposes 
without charge." 

Section 2084 of the General Code provides as follows: 

"Male youth, not over sixteen nor under ten years of age, may 
be committed to the boys' industrial school by any judge of the conunon 
pleas court, probate court or police court, on conviction of an offense 
against the laws of the state." 

Section 1680 of the General Code provides as follows: 

"Nothing lrerein shall be construed to repeal any prov1s10n of law 
relating to the boys' industrial school or the girls' industrial home." 

In my opinion said Section 2084 of the General Code, above quoted, insofar , 
as the age limit fixed therein is concerned, applies only to convictions for offenses 
committed against the state, and does not interfere with or in any way abrogate said 
Section 1642 and Section 1653 of the General Code of the so-called "juvenile act," 
under the provisions of which the common pleas, insolvency and superior courts 
have undoubted jurisdiction to commit any delinquent, neglected or dependent 
minor under the age of seventeen years to any state or county institution including 
the boys' industrial school. 

Therefore, in conclusion it is my opinion that the commitment of Charles 
Ely, a· resident of Steubenville, whose age is nine years, to the boys' industrial school 
at Lancaster is both proper and legal. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney GeneraJ. 
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(To the Ohio State University) 
445. 

OHIO ST.\TE GXIVERSITY-AGREDIEXT TO ACCEPT DOR~IITORIES 
FRO~I CORPORATIOX ORGAXIZED TO ERECT AXD DOXATE 
DOR~IITORY BUILDIXGS TO THE BOARD OF TRUSTEES, VALID. 

[;;zder the power 7-·ested in the trustees of the Ohio state university to 
coutract, to receive douations of persoual property without qualification as to 
method, and to co;ztrol and supervise all buildings and other p;·operty belonghzy 
tu tlze u;zivasity, said trustees may enter into aa agreemc;zt of acceptance with· 
a corporation organi::ed to erect dormitories z!po;z the Z!lliversity campus and ulti
uzately to donate the buildings to the university, wizen the pla;zs of the buildings 
are subject to the approval of the tmstces and a joint control of expenditures and 
the e1ztire scholastic management of tlze buildings vested in the trustees pending 
completion. 

f 
CoLV.!IIBt:s, 0Hro, ~fay 31, 1912. 

Hox. F. E. PoMERENE, Presideut, Board of Trustees, Oltio State U11iversit:y, 
Coshocton, Ohio. 
DEAR Sm :-You have submitted to me with your letter of ~lay 13th, plans 

whereby the Ohio state university alumni association proposes to secure by private 
subscription the erection and equipping of a system of dormitories to be located 
upon the campus of the university. 

The proposed plans which I have carefully examined contemplate the follow
ing features: 

"First. The organization of a corporation under the laws of Ohio, 
not for profit, with charter powers to construct, erect, operate and ulti
mately to donate to the trustees of the Ohio state universiy, a building 
or buildings to be used as a dormitory for students at the Ohio state 
university under the scholastic control of the trustees of the university. 

"Second. The making of a contract between the trustees of the 
university and the corporation whereby the corporation shall be permitted 
to construct, equip and maintain upon the campus of the university such 
a system of dormitories for the use of the students and a limited number 
of professors. 

"Third. As one of the terms of suc;l contract an agreement of the 
corporation that the plans and specifications of proposed building be ap
proved by the trustees of the university. 

"Fourth. As a further stipulation of said contract the reservation 
in the corporation of the right to maintain and operate the dormitory, 
and to use the income therefrom for the payment of expenses of main
tenance, insurance, repairs and the extinguishment of the indebtedness 
incurred as hereinafter described, subject to the right of the trustees or 
state at any time to pay the outstanding indebtedness on the building 
and acquire the title thereto. 

"Fifth. An issue of bonds by the corporation, secured by a deed of 
trust covering the buildings but not the grounds upon which they are 
to be erected, the proceeds of such bond issue to be used in the con
struction of the necessary buildings. 

4-Yol. U-A. G. 
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"Sixth. A stipulation in the aforesaid contract to the effect that in 
·matters of scholastic discipline the management, including the assign
ment of said buildings when constructed, joint supervision and authority 
management of the trustees of the university in precisely the same man
ner in which the dormitory already provided for women students is 
now managed. The matter of rental and other features of the manage
ment of said buildings, when constructed, joint supervision and authority 
to be vested in the trustees of the university, and those of the corpora
tion until such time as the indebtedness against the buildings is paid. 

"Seventh. Upon the payment of the indebtedness on the buildings, 
the deed of trust is to be cancelled and the property is thereupon to 
become that of the state of Ohio, subject to the control of the trustees 
of the university, and the corporation thereupon to be dissolved." 

I call attention to the following provisions fo the General Code of Ohio: 
Section 7950 General Code provides: 

"The board of trustees shall have general supervisiort of all lands, 
buildings, and other property belonging to the university, and the control 
of all expenses therefor, but shall not contract a debt not previously 
authorized by the general assembly of the state." 

Section 7951 General Code provides: 

"The board of trustees may receive, and hold in trust, for the 
use and benefit of the university, any grant or device of land, and 
donation or bequest of money or other personal property, to be applied 
to the general or special use of the university. All donations or be
quests of money shall be paid to the state treasurer, and invested in 
like manner as the endowment fund of the university, unless otherwise 
directed in the donation or bequest." 

Section 7952 General Code provides : 

"The title for all lands for the use of the university shall be made 
in fee simple to the state of Ohio, with covenants of seizen and war
ranty, and no title shall be taken to the state for the purposes afore
said until the attorney general is satisfied that it is free from all defects 
and incumbrances." 

Section 7943 General Code provides : 

"The trustees and their successors in office shall be styled the 
'board of trustees of the Ohio state university' with the right as such 
of suing and being sued, of contracting and being contracted with, of 
making and using a common seal, and altering it at pleasure." 

The following are apparent from a casual reading of these sections:. 

First. The trustees of the university have the power to enter into any 
contract necessary or appropriate to the execution of any of the other powers and 
duties vested in or imposed upon them. That is to say, the grant of the power 
to contract and being contracted with undoubtedly carries with it the power to 
bind the state and their successors as trustees in any agreement which is necessary 
to effectuate any purposes for which the trustees as a board exist. 



ANNUAL REPORT OF THE ATTORXEY GENERAL. 993 

Second. The trustees must have supervision of all buildings belonging to the 
university and control of expenses therefor. The phrase "property belonging to 
the university" need not, in my judgment, be construed so broadly as to refer to 
all buildings erected upon the campus. In its natural and primary meaning, it 
refers to and describes those buildings only which belong to the university in 
the proprietary sense. To be sure, there are no buildings, the title to which is 
in the university as such; all the property on the campus vests in the state of Ohio. 
The university and its trustees, being the agents of the state, are charged with 
the control and maintenance thereof. This fact lends some color to the as
sumption that the phrase "belonging to the university" as used in Section 7950 
means and refers to such property as is devoted to university purposes. In this 
connection, however, I am of the opinion that the complete control and manage
ment on the scholastic side, which under the proposed plans would be vested in 
the trustees of the university, together with a joint control of the expenditures for 
repairs and similar matters contemplated by the plans would be sufficient to satisfy 
this section under whatever construction might be put upon it. 

Third. The trustees are empowered to receive and hold in trust for the use 
and benefit of the university grants of land, donations of money, and gifts or 
personal property other than money. As to the manner in which they shall take 
title to the land so received by them the statutes are explicit; likewise as to the 
disposition of the money donated for the use of university specific provision is 
made by statutes, and the trustees could be without power to accept a qualified 
title in lands granted for university purposes. On the other hand, however, no 
requirement is found in the statute as to the nature of the title which may be taken, 
or accepted by the university trustees in and to personal property other than money 
given to them for university purposes. I regard this feature of the statutes as 
highly significant in connection with the question now under consideration. There 
is perhaps a single qualification here, viz.: that the trustees are without power to 
incur indebtednesss without specific authority from the General Assembly. The 
plan, however, does not contemplate the contracting of any indebtedness on the 
part of the trustees. As I view it, the question resolves itself into a single proposi
tion of law, namely: "Is the power to receive and hold in trust for the purpose 
of the university personal property other than money broad enough to permit the 
acceptance of a gift which does not vest in the trustees for the state immediate 
and unqualified legal title to the property donated, but which does give the trustees 
complete control of such property on the scholastic side, and joint or qualified 
control thereof on the fiscal or business side, and which title and control upon the 
happening of certain conditions are to become complete in all respects?" 

The significance of the omission from the statutes of any provision as to the 
nature of the title to personal property other than money which may be accepted 
as a gift by the trustees now becomes apparent. Whatever may be the rule of 
construction applicable to a statute which merely grants power to receive gifts or 
real and personal property without further stipulation as to what title is to 
be taken on behalf of the state, I am convinced that under the peculiar phrase
ology of Sections 7951 and 7952 supra the trustees of the university have 
the power to accept donations of personal property other than money without re
quiring that the immediate and complete legal title of such property be vested in 
them for the state. 

Now the proposed buildings in the hands of the proposed donors would 
already be personal property, and the donation of such buildings, especially under 
the offer outlined by you, would have to be treated and regarded as a donation of 
personal property other than money. 

I think I have said enough to show that my opinion is that the trustees of 
Ohio state university are empowered to accept the gift of a building or buildings, 
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the legal title of which is to remain in the donors as security for the payment 
of the indebtedness for which it is pledged, until such indebtedness be discharged. 

The exact nature of the interest received in the building under such an ar
rangement need not be discussed. It is sufficient that they would have a real and 
vested interest thereon upon acceptance of the gift, and that the control of the 
property aside from the extinguishment of the debt, would be complete enough to 
satisfy the requirements of Section 7950 General Code. 

I have the following suggestions to offer which may in a way modify some 
of the features of the plans that you have submitted: 

After the corporation is organized it should offer to give to the university 
the buildings to be erected under the plans as proposed; the trustees should then 
accept the offer of the gift under the conditions imposed by the donors, which ac
ceptance will complete the contract. The contract should then be reduced to writ
ing as a contract embracing the terms of the proposed donation. The program 
may then proceed as above outlined, except that I suggest that the trustees of the 
university be given some rights in respect to making of repairs on the buildings. 

I confess that I have been influenced to a considerable degree in making up 
my mind as aforesaid by the fact that through the plans which you have submitted 
to me, the state is to acquire a valuable and useful property without expense to it. 
I believe that the power of the trustees to accept donations was vested in them 
by the general assembly in order to enable the university to become the beneficiary 
of such generosity as is exemplified in this plan. Certainly, no taxpayer could ob
ject to a plan, which without expense to him, will produce a result so beneficial to 
the state, and which in reality tends to reduce the burden of taxation. Inasmuch 
as no taxpayer would have ·any standing in a court of equity to enjoin the pro
posed arrangement, and inasmuch further as this department, as long as I am in 
charge of it, will certainly not be disposed to interfere therewith, but on the 
contrary will do all in its power to assist in perfecting the necessary arrangements, 
I am at a loss to understand how any question could possibly be raised as to the 
legality of the proceedings. 

I shall be pleased to advise the trustees more specifically as to the legal or 
nrious steps which are to be taken in carrying the program out as it is my duty 
so to do under Section 7953 General Code. 

Very truly yours, 
TIMOTHY S. HoGAN. 

Attorney General. 
254. 

AGRICULTURAL EXTENSION SCHOOL-POWER OF OHIO STATE 
UNIVERSITY TO HOLD ON CAMPUS 

The statutes confer authority !tpon the Ohio state university to lawfully hold 
an agricultural extension school upon the campus of the university, provided no 
other such school is held in Franklin county during the same year. 

CoLUMBUS, Omo, April 11, 1912. 

DR. W. 0. THOMPSON, President Ohio State University, Columbus, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of April 3rd, request
ing my opinion as to the following question: 

":\fay the Ohio state university hold an agricultural extension school 
on the campus of the university for the convenience of the farmers and 
other interested persons of Franklin county and other parts of the 
state?" 
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I am referred to Sections 7973 and 7974 General Code which provide as 
follows: 

Section 7973 : 

"The college of agriculture and domestic science of the university 
shall arrange for the extension of its teachings throughout the state, and 
hold schools in which instructions shall be given in soil fertility, stock 
raising, crop production, dairying, horticulture, domestic science and 
kindred subjects. Ko such school shall exceed one week in length, and 
not more than one be held ·in any county during a year." 

Section 7974: 

"In addition to the holding of such schools, such colleges shall give in
struction and demonstration in various lines of agriculture at agricultural 
fairs, institutes, granges, clubs or in connection with any other organizations, 
that, in its judgment, may be useful in extending agricultural knowledge. 
The work in agricultural extension may also include instruction by 
mail and the publication of bulletins designed to carry the benefits of its 
teachings to communities remote from the college." 

These sections .are 'in form mandatory and are broadly to be construed as 
imposing a duty and not as conferring a power, and that being the case they are 
upon fundamental principles of statutory interpretation to be given a liberal con
struction for the purpose of promoting the end sought to be attained by their 
enactment rather than a strict construction such as is accorded to statutes con
ferring powers upon officers and other agents of the state. 

Having regard to this principle, I am of the opinion that the course suggested 
in your letter may lawfully be· taken by the authorities of the university. X o in
ference may properly be drawn from either Section 7973 or Section 7974 to the 
effect that an agricultural extension school may not be held in Franklin county. 
] f such a school may be held in Franklin county I know of no reason why it may 
not be held upon the campus and in the buildings used for the ordinary instruc
tional purposes of the university. The words "extension of its teachings through
out the state" are not to be given a restricted application here, and even if given such an 
application, the holding of a school such as is prescribed by the second section 
under consideration, though on the campus, would be of itself an extension of 
the teachings of the university in agriculture beyond those which the university 
would otherwise engage in. 

I am, therefore, of the opinion that the Ohio state university may lawfully 
hold an agricultural extension school upon the campus of the university, provided 
no other such school is held in Franklin county during the same year. 

Yours very truly, 
TrMoTHY S. HoGAN, 

Attorney General. 
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(To the dhio University) 
12. 

ABSTRACT-OHIO UNIVERSITY-PURCHASE-ESTATE OF ELLA C. 
WELCH. 

CoLUMBUS, OHIO, January 1S, 1911. 

DR. ALSTON ELLIS, President, Ohio University, Athens, Ohio. 
DEAR SrR:-There have been submitted to me for examination and approval 

an abstract and deed for the following described real estate which your university 
propose to purchase from Ella C. Welch, to-wit: 

"Situate in the township of Athens in the county of Athens, 
and state of Ohio, and in the village of Athens, to-wit: 

"First Tract. Beginning at the northwest corner of out-lot No. 187 
in said village; thence south along the west line of said out-lot No. 187 
to a point 178 feet north of the southeast corner of in-lot No. 6S in said 
village; thence west on a line parallel with the south line of said in-lot No. 
6S, 198 feet to the east side of Vine street; thence south 99 feet; 
thence east on a line parallel with the south line of said in-lot No. 6S to 
the east :ine of out-lot No. 187; thence in a northwesterly direction along 
the northeast side of said out-lot No. 187 to the place of beginning. 

"Second Tract. 1.34 acres off of the north end of the following 
premises: Beginning at the southwest corner of out-lot No. 32 in said 
village; thence north 28 west 3.20 chains; thence north 56 links; 
thence east 6.SO chains to the east line of said out-lot; thence south 
3.37 chains to the south line of said out-lot; thence west to the place of 
beginning. 

"Also the following premises: 
"Beginning 13~ rods north of the southwest corner of out-lot No. 31; 

thence east across out-lot No. 31 to within SO feet (at right angles) of 
the middle of the Baltimore and Ohio Southwestern Railroad in out-lot 
No. 30; thence southwesterly parallel with ·and SO feet from the middle 
of said railroad to a point directly east of the southeast corner of the 
1.34 acre tract described above; thence west to the southeast corner of said 
1.34 acre tract; thence north to the place of beginning, containing 1.1S 
acres in out-lot No. 31, and eight hundredths (.08) of an acre in out-lot 
No. 30. 

"Said first and second t~acts above described being all those parts 
of in-lot No. 65 and out-lots Nos. 30, 31, 32 and 187 in said village of 
Athens owned by Johnson M. Welch at the time of his death." 

The abstract discloses that mortgages have been given on those premises at 
various times and that some of these mortgages remain uncanceled of record. 
Action on all of them, however, has been long since barred by the operation of 
the statute of limitations, and I am not inclined to attach any importance to them 
at this time. 

It further appears (page 86) that one, Robert S. King, at the May term, 
1911, of the court of common pleas of Athens county, Ohio, recovered a judgment 
against J. M. Welch in the sum of four thous;;.nd dollars and costs, and that said 
judgment was thereafter assigned to Ella C. Welch. No showing having been 
made of the payment of the amount of this judgment to the assignee I would 
suggest that Ella C. Welch formerly cancel the same of record. 
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In addition to the foregoing the following things remain to be done in order 
to perfect the title: 

1. Paying the Ohio university rents, amounting to $17.26 (p. 89). 
2. Obtaining a governor's deed, as provided by the act of 1883, and which 

will cost $68.16 (pages 12 and 89). 
3. Paying the taxes amounting to $161.91 (p. 90). 
4. Recording the administrator's deed to Ella C. Welch (p. 87). 
5. Recording the deed of Ella C. \Velch to the president and trustees of the 

Ohio university (p. 88). -
Upon the completion of the abstract in the respects above indicated, I am of 

the opinion that the president and the board of trustees of Ohio university will 
acquire a good and sufficient title in fee simple to the premises hereinbefore 
described. 

496. 

Yours truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

ABSTRACTS OF TITLE OF PROPERTY OF DANIEL A. RARDIN IN 
ATHENS, OHIO-DEFECTS AND OMISSIONS 

CoLUMBUS, Omo, July 6, 1912. 

HoN. ALsTON ELLIS, Preside/It, Ohio University, Athms, Ohio. 
DEAR SIR:-You have submitted to me for examination and approval an ab

stract of title and deed from Daniel A. Rardin for the following described 
premises: 

"* * * situate in the city of Athens, in the county of Athens and 
state of Ohio, to-wit: 

"Beginning at the northwest corner of in-lot No. (183), on old 
Union street, in the said city of Athens; thence each along said old 
Union street (12) feet to the south side -of the road leading around the 
Ohio university heating plant; thence in a southeasterly direction along 
the south side of said road ( 111) feet to the Ohio university heating plant 
lot; thence south 44 degrees west along the line of the said the Ohio 
University heating plant lot, (62.9) feet to the right of way line of The 
Baltimore & Ohio Southwestern Railway Company; thence in a north
westerly direction along the said right of way line to the west line of 
said in-lot number (183). 

"Also the following premises situate in said city, county and state, 
to-wit: Beginning at the southwest corner of in-lot ~ o. (180) in the 
said city of Athens; thence east to the right of way line of The Balti
more & Ohio Southwestern Railway Company; thence in a north
westerly direction along said right of way line to the west line of said 
in-lot No. (180); thence south to the place of beginning." 

At the outset I want to call your attention to an apparent error in the 
description of the first tract mentioned in the deed. The course commences at 
the northwest corner of lot 183 and ends in the west line of said lot. The de
scription should be extended to the point of beginning. 
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The legal title, as disclosed by the abstract, dates back to 1848, when leases 
for a period of 99 years, renewable forever, were granted by the president and 
trustees of the university to various persons pursuant to authority given by several 
acts of the legislature, which it is unnecessary to set out here. 

The title descended from the original lessees by a series of. deeds until it finally 
became vested in Daniel A. Rardin, the present owner, by virtue of a quit claim 
deed from The Athens Mining Company, dated l\lay 9, 1907, and recorded in 
Volume 103, page 136 of the deed records of Athens county, Ohio. 

The deed from Joseph Herrold and wife to The Athens Mining Company 
reserves a right of way across the west end of lots 180 and 181, which does not 
appear to have been extinguished. A deed for same should be obtained, or it 
should be excepted in the deed from Rardin to the president and trustees of the 
university. 

It further appears from the abstract, that the taxes on lots 180, 181, 182, 183 
and 202 for the years 1891 and 1892 were suffered by The Athens Mining Company 
to become delinquent, and on January 17th, 1893, said lots were sold by the 
treasurer of Athens county to A. W. Ullom. The county auditor, on November 
30th, 1895, executed a deed therefor to D. P. Pratt, who was the assignee of 
Ullom. The tax title thus acquired was transferred by Pratt to N~ra F. Mans
field, and from her, through several mesne conveyances, to Daniel A. Rardin. 

No deed from Pratt to Nora F. Mansfield is shown by the abstract, and her 
title is established by an affidavit of Johnson M. Welch, who claims to have 
knowledge of the facts, that on the lOth day of October, 1899, said Pratt and wife 
sold said premises to said Nora F. Mansfield, who immediately entered into possession 
thereof. It also appears that Nora F. Mansfield and husband executed mortgages 
on said premises to Pratt and others. In order to leave no question of the suf
ficiency of the title, I would suggest that a quit-claim deed be obtained from D. 
P. Pratt and wife. 

The taxes for the year 1912 are, so far as disclosed by the abtsract, unpaid, 
and are a lien against said premises. 

No othed liens are disclosed by the abstract. 
A certificate of the clerk of the United Stat(!s court, as to the pendency 

of suits and judgment in said court against Daniel A. Rardin, should be attached 
to the abstract. 

An affidavit should pe obtained as to whether the Joseph Herrold, second, 
who received a lease from the Ohio university for a part of sai'd premises, and 
the Joseph Herrold, who conveys same to The Athens Mining Company, are one 
and the same person. If they are not, evidence should be submitted as to how 
the latter acquired title. 

The certificate of the resolution of The Athens Mining Company, authorizing 
its president and secretary to execute a deed for said premises to Daniel A. 
Rardin, is incomplete, in that the Yote by which the resolution was adopted is not set 
forth. Said certificate purports to be made by Ada M. Rardin, as president of the 
company, and signed by Charles 1\f. Rardin, as secretary. This discrepancy should 
be corrected and the certificate of the resolution embodied in an affidavit. No 
resolution of the stockholders, authorizing the directors to make the sale, is shown. 

The deed from The Athens Mining Company to Daniel A. Rardin recites 
that it is executed in behalf of said company by John C. Rardin, as president, 
and Ada M. Rardin, as secretary, but it was signed by J. Clarence Rardin, as 
president. The contradiction between the recital of the deed and the signature 
should be corrected by affidavit. 

Subject to the foregoing, I am of the opinion that the title of Daniel A. 
Rardin to the premises above described, is clear and free from encumbrances. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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(To the Wilberforce University) 
352. 

CATTLE RUNNIXG AT LARGE-"IXCLOSED LAXDS" A TYPOGRAPHI
CAL ERROR IN STATUTE-REl\IEDIES BY SEIZURE OF CATTLE 
ON HIGH\V A YS-FEES FOR HOLDING. 

The word "inclosed" in Section 5809 General Code prohibiting the permission 
of cattle to nm up01~ highwa:ys or "inclosed" lands is probably a typographical' 
error, as this word is "uninclosed" in all former records wherein the statute ap
pears. 

In this comzectio11, however, error may be a·uoided by sei:::ing cattle upon roads 
and highways which are so permitted to roam at large, whm the fees provided in 
Section 5820 General Code may be collected from the ow11er of said cattle. 

CoLUMBus, OHIO, April 24, 1912. 

MR. vVM. A. JoNES, Superintendent and Financial Officer, Combi11ed Normal wzd 
Industrial Department, Wilberforce U11iversity, Wilberforce, Ohio. 

DEAR SIR :-Under date of March 7th you state that the grounds of your 
institution are not fenced, and for that reason your grounds are frequently en
croached upon by the stock of your neighbors which is permitted to run at large. 
You, therefore, wish to know what remedy you have by reason of said stock running 
at large over your ground. 

The law covering your inquiry is found in the General Code Section 5809 
et seq., which we would suggest that you examine in this matter. We would, 
however, specifically call your attention to Sections 5809, 5811 and 5817 General 
Code. 

Section 5809 General Code provides as follows: 

"A person or corporation being the owner or having the charge 
of horses, mules, cattle, sheep, goats, swine, dogs or geese, shall not per
mit them to run at large in the public road, highway, street, lane or alley, 
upon inclosed land or cause such animal to be herded, kept or detained 
for the purpose of grazing on premises other than those owned or oc
cupied by the owner or keeper thereof, except as provided in Section 
fifty-eight hundred and eleven." 

Section 5811 General Code provides: 

"General permission may be granted by the commiSSIOners of a 
county for any animal named in Section fifty-eight hundred and nine, 
to run at large. In counties where such general permission has not been 
so granted, township trustees may grant special permits for particular 
animals described therein, revocable at the discretion of such trustees 
upon three days notice in writing to the owner of such animal. Such 
permission, whether general or special, shall terminate on the first 
1Ionday of March in each year." 

Section 5817 General Code provides: 

"A person finding an animal, mentioned in Section fifty-eight 
hundred and nine, at large, contrary to law, may, and a constable of 
a township, road superintendent in a township or village, or marshal 
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or constable of a city or village, on view or information, shall take and 
confine it, forthwith giving notice thereof to the owner, if known, and, 
if not known, by posting notices describing such animal therein, in at 
least three public places within the township. If the owner does not 
appear and claim the animal and pay all charges for so taking, adver
tising and keeping it, within ten days from the date of such notice, the 
animal may be proceeded with under the laws regulating estrays." 

Section 5811 General Code provides that general permission may be granted by the 
county commissioners for any animal named in Section 5809 to run at large. 'vVe assume 
for the purposes of answering your inquiry that such general permission has not 
been granted by the county commissioners. The section also provides that in 
case such general permission has not been granted the township trustees may grant 
such permits for partiwlar animals described therein, revocable at the discretion 
of the trustees. We also assume that the township trustees in this instance have 
not granted any such permits to those owning the animals trespassing upon your 
property. 

Section 5809 supra states that the owners of animals therein set forth shall 
not permit them to run at large in the public road, highway, street or alley, or 
upon inclosed land. It is to be noted that this section provides that the owner 
of the animals therein set forth shall not permit them to run at large upon in
closed lands. Upon an examination of Section 4202 Revised Statutes, which was 
codified in Section 5809 General Code,. I find that the word "inclosed" reads in said 
section "uninclosed." I further find that to be the fact in relation to all sections 
which preceded such Section 4202 R. S. in point of time upon the same subject. 
So that it would appear that the change occurring in Section 5809 from the word "un
inclosed" to "inclosed" was a typographical or other error and that it was not the in
tention of the legislature to change the meaning thereof. However, this matter 
becomes unimportant as Section 5817 G. C. supra provides that a person finding an 
animal mentioned in Section 5809 at large contrary to law may and a marshal 
or constable of a city on view or information shall take and confine such animal, 
forthwith giving notice thereof to the owner if known, and if not known, by 
posting notices describing such animal therein in at least three public places within 
the township. As Section 5809 provides that owner of animals therein mentioned 
shall not, permit them' to run at large on public roads, highways, streets, lanes 
or alleys and as in order to trespass upon your premises we assume that such 
animals would necessarily have to run at large upon such public roads, etc., such 
animals could be taken up, and confined while on such public road, etc., and thus 
the question of change in language from "uninclosed" to "inclosed" would be 
avoided. 

I know of no other remedy that you would have other than in a proceeding at 
law. The fees for taking up the animal· are provided for in Section 5820 General 
Code as follows: 

"The person, road superintendent or officer taking such animal 
shall be entitled to charge and receive from the owner thereof the 
following fees in addition to those authorized by law regulating estrays, 
to-wit: for taking and advertising each horse or mule, one dollar; each 
head of meat cattle, seventy-five cents; each swine, fifty cents; each 
sheep, dog or goose, twenty-five cents; and a reasonable fee for keep
ing it. The fee for taking a single herd or flock shall not exceed five 
dollars, when such flock or herd belongs to one person." 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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(To the Board of Trustees, Bowling Oreen, Normal School) 
207. 

ABSTRACT OF TITLE-PROPERTY OF J. ~. EASLEY LOCATED IN 
CITY OF BOWLING GREEN, WOOD COU~TY, OHIO, TO BE PUR
CHASED BY BOWLIKG GREEN :t\'OR1IAL SCHOOL-DEFECTS 
AND 01IISSIONS. 

COLUMBUS, OHio, March 14, 1912. 

HoN. D. C. BROWN, Secretary Board of Trustees, Bowliug Grem Normal School, 
Napoleo11, Ohio. 
DEAR SIR :-We have carefully examined the title to the real estate offered 

to your board by Mr. J. N. Easley in the city of Bowling Green, Wood county, 
Ohio, for the purpose of erecting the normal school on said site. The property 
consists of eighty-two and five tenths (82.5) acres in said city of Bowling Green, 
being in Section nineteen (19), township five (5) north, range eleven (11) 
east, center township, Wood county, Ohio, and is described as follows: 

"A certain tract or parcei of land beginning at the point of inter
section of the east line of Thurston street in the city of Bowling Green, 
Wood county, Ohio, with the south line of Ridge street in said city; 
thence south along the east line of said Thurston street from said 
Ridge street to a point half way from Court street to Wooster street on 
the south ; thence directly east and parallel with Wooster street to the 
east line of Wayne street in said city; thence south on the east line of 
Wayne street to said Wooster street; thence east on the north line of 
Wooster street to the west line of out-lot number ninety-two (92) in 
said city; thence north on the west line of said out-lot number ninety
two (92) to said Ridge street; thence west on the south line of said 
Ridge street to the point of beginning." 

which general description embraces the following: 

"In lots number three thousand one hundred and fifty-one (3151) ; 
three thousand one hundred and fifty-two (3152); three thousand one 
hundred and fifty-three (3153) ; three thousand one hundred and fifty
four (3154); three thousand one hundred and fifty-five (3155); three 
thousand one hundred and fifty-six (3156) ; three thousand one hundred 
and fifty-seven (3157) ; three thousand three hundred and twelve 
(3312) ; three thousand three hundred and thirteen (3313) ; three thou
sand three hundred and fourteen (3314); three thousand three hundred 
and fifteen (3315) ; three thousand three hundred and sixteen (3316) ; 
three thousand three hundred and seventeen (3317) ; three thousand 
one hundred and fifty-eight (3158) ; three thousand one hundred and 
fifty-nine (3159) ; three thousand one hundred and sixty (3160) ; three 
thousand one hundred and sixty-one (3161); three thousand one hundred 
and sixty two (3162) ; two thousand eight hundred and thirteen (2813) ; 
two thousand eight hundred and twenty-one (2821) ; two thousand 
hundred and fifteen (2815) ; two thousand eight hundred and sixteen 
(2816) ; two thousand eight hundred and seventeen (2817) ; two thou
sand eight hundred and eighteen (2818) ; two thousand eight hundred 
and nineteen (2819) ; two thousand eight hundred and twenty (2820) ; 
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two thousand eight hundred and twenty-one (2821); two thousand 
eight hundred and twenty-two (2822) ; two thousand eight hundred and 
twenty-three (2823) ; two thousand eight hundred and twenty-four 
(2824); two thousand eight hundred and twenty-five (2825); two thou
sand eight hundred and twenty-six (2826) ; two thousand eight hundred 
and twenty-seven (2827) ; two thousand eight hundred and twenty-eight 
(2828) ; two thousand eight hundred and twenty-nine (2829) ; two thou
sand eight hundred and thirty (2830) ; two thousand eight hundred and 
thirty-one (2831) ; two thousand eight hundred and thirty-two (2832) ; 
two thousand eight hundred and thirty-three (2833) ; two thousand 
eight hundred and thirty-four (2834); two thousand eight hundred 
and thirty-five (2835); two thousand eight hundred ·and thirty-six. 
(2836) ; two thousand eight hundred and thirty-seven (2837) : 

"Out-lots eighty-four (84); eighty-five (85); eighty-six (86); 
eighty-seven (87); eighty-eight (88) ; eighty-nine (89) ; ninety (90) ; 
ninety-one (91); ninety-four (94); ninety-eight (98); the north one 
hundred and fifteen (115) feet of out-lot ninety-five (95); also that 
part of out-lot number ninety-seven (97), running thence south along 
the west line of said out-lot number ninety seven (97) to the northwest 
corner of a lot now owned by Benjamin L. Loomis; thence east along 
the 11orth line of said lot of Benjamin L. Loomis to the northeast 
corner of said lot owned by him; thence in an easterly direction parallel 
to the south line of Court street to the west line of Wayne street; thence 
north along the west line of Wayne street to the south line of Court 
street; thence west along the south line of Court street to the place of 
beginning." 

While there are many minor defects set forth in the various abstracts sub
mitted covering said property, I do not believe that any of such defects affect the 
title of the property, except in relation to out-lot number ninety-one (91) being 
the west sixteen (16) acres of the northeast quarter (N. E. )'4) of the south
east quarter ( S. E. 74), section. nineteen ( 19), which abstract until the title is 
quieted in the present owner, Mr. Jacob N. Easley, I do not consider should be 
approved. 

The title to the rest of the property, save and except the sixteen acres before 
mentioned and being out-lot number ninety-one (91) as stated, is a good and suf
ficient title in law and equity to said property. 

As soon as the title to said out-lot number ninety-one (91) is quieted I will 
pass upon the abstract in reference thereto. From the abstracts as submitted I 
find that there are no liens, and that the taxes have been paid in full for the year 
1911. 

I have retained the abstracts until I am informed that the title to said out
lot ninety-one (91) has been quieted by Mr. Easley. If appears from the deed sub
mitted to this department by Mr. Easley transferring the entire property to the 

. state of Ohio that the same has been recorded. I, therefore, herewith send said 
deed to you, together with my opinion as to the title. Said deed covers said out
lot number ninety-one (91) heretofore mentioned, the title to which is to be quieted. 

As soon as the title to out-lot number ninety-one (91) before mentioned is 
quieted either in the state of Ohio or in Jacob N. Easley, I am of opinion that 
the title to said property is good and sufficient both in law and equity in and to 
the entire foregoing mentioned property as conveyed by Jacob N. Easley to the 
state of Ohio. 

Yours truly,. 
TIMOTHY S. HoGAN, 

Attorney General. 
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678. 

BOWLIXG GREEN ~OR~IAL SCHOOL BUILDIXGS-APPROPRIATIOXS 
AVAILABLE FOR TWO YEARS FROM DATE OF PAS SAGE. 

In accordance with Article II, Section 22, of tlze Constitution, ;zo appropria
tion made by tlze general assembly shall be available for a longer period tlzan two 
years. 

Since, therefore, the acts do not provide otherwise the appropriations made 
for tlze erection of suitable buildings on tlze Bowling Greea normal school site 
are available for two years from the dates upon which the bills were approved. 

CoLUMBus, OHIO, October 22, 1912. 

HoN. D. C. BROWN; Secretary, Board of Trustees, Bowling Green Normal School, 
Napoleon, Ohio. 

DEAR SIR :-You have telephoned to this department inquiring whether or 
not the appropriation of one hundred and fifty thousand ($150,000.00) dollars by 
the last legislature to your board for the erection of suitable buildings on the 
Bowling Green Normal School site would lapse unless the contract for such 
building was let before the meeting of the next legislature, you stating that you 
had been informed that there was a statute to that effect. 

We find that the said one hyndred and fifty thousand (150,000.00) dollars 
was appropriated in three different acts, each act giving an appropriation of fifty 
thousand ($50,000.00) dollars, ?s follows: 

"(a) In house bill No. 112, passed March 30, 1911, approved April 
11, 1911, appropriated $50,000.00 to the credit of the trustees. 

"(b) In general appropriation bill of 1911, house biii 566, passed 
May 31, 1911, approved June 14, 1911, we find the following: 

"Appropriations, state normal school-'For construction at Bowling 
Green $50,000.00.' Section 2 of said bill states that the moneys ap
propriated shaii be available to pay liabilities incurred on and after 
February 16, 1911. 

"(c) In house bill 616 for general appropriation 1912, passed May 
31, 1911, approved June 14, 1911, we find the following: 

"Appropriation, state normal school-Construction at Bowling 
Green, $50,000.00. Section 2 of said bill states that the moneys ap
propriated shall be available to pay liabilities incurred on and after 
February 16, 1912." 

It will thus be seen that the said appropriations were made at different times 
to-wit: 

The first appropriation was approved Aprilll, 1911, and available immediately. 
The second appropriation of $50,000.00 was approved June 14, 1911, and 

available immediately. 
The third appropriation of $50,000.00 was approved June 14, 1911, but only 

became available on February 16, 1912. 
Section 22, Article II of the constitution reads as follows: 

"No money shall be drawn from the treasury except in pursuance 
of a specific appropriation, made by law; and no appropriation shall be 
made for a longer period than two years." 



1004 BOWLING GREEN NORMAL SCHOOL 

Since there is a constitutional provision that no appropriation shall be made 
for a longer period than two years an appropriation at the end of the two year 
period necessarily lapses into the general fund and must be re-appropriated. It 
makes no difference whether or not a contract is or is not let as no money can be 
paid out of the state treasury after the appropriation has lapsed. 

Coming now to the appropriation made to your board it is to be noted that the 
first fifty thousand dollars was appropriated for two years from April 11, 1911, 
and that the second fifty thousand dollars was appropriated for two years from 
June 14, 1911, and the third appropriation of fifty t:Pousand dollars likewise for 
two years from June 14, 1911, although such third appropriationPof fifty thousand 
dollars was not to be available for use of the board until on and after February 
16, 1912. In other words, the first fifty thousand dollars appropriated under 
house bill 112 is available until April 10, 1913; the second fifty thousand dollars 
until June 13, 1913, and the third fifty thousand dollars likewise available until 
June 13, 1913. In order to pay any bills after that time the money must be re
appropriated by the general assembly. 

Very truly yours, 
TIMOTHY s. HOGAN. 

Attorney General. 
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(To the Columbus Centennial Commission) 
318. 

COLUl\IBUS CE~TENNIAL COMMISSION-CONTROL OF MONEYS RE
CEIVED BY POPULAR SUBSCRIPTION. 

Money received by the Columbus centennial commission, through voluntary sub
scription, is within the control of the commission, under the terms of the acfl 
authorizing said commission to receive and solicit popular subscriptions. 

CoLUMBus, OHIO, April 26, 1912. 

MR. LEE M. BonA, Secretary, Columbus Centennial Commission, Columbus, Ohio. 
GENTLEMEN :-1 am in receipt of your letter of April 22, 1912, which is as 

follows: 

"A question has arisen as to the proper person or persons to have 
the control and expenditure of the money for the Columbus centennial 
celebration which has been or may be raised by voluntary subscriptions 
in the city of Columbus and elsewhere. This commission holds that 
under the appropriation act, senate bill No. 107, page 465, laws of Ohio, 
1911, Section third of this act places the control of said money in the 
hands of this commission. 

"If, in your opinion, such is the fact, we should esteem it a favor 
if you will give us that opinion in writing at your earliest convenience. 
Furthermore, we desire your opinion as to whether the section referred 
to above requires that said voluntary subscriptions shall be deposited 
with the state treasurer, subject to this commission's voucher, as provided 
for, or whether the commission may select a bank as a depository, 
through its treasurer, under bond, and deposit said voluntary subscrip
tions therein subject to voucher duly signed as provided in Section 
three of the act above referred to." 

The act making an appropriation by the state of Ohio in behalf of the Ohio
Columbus Centennial celebration, found in 102 0. L., 465 is (omitting the preamble) 
as follows: 

"Section 1. That there be and hereby is appropriated from the 
general revenue fund of the state, out of moneys in the treasury not 
otherwise appropriated, the sum of twenty-five thousand dollars for the 
use of the 'Columbus centennial commission,' appointed under the joint 
resolution adopted March 9, 1909, in preparing and carrying out plans for 
the celebration, in the year 1912, in the city of Columbus, of the one 
hundredth anniversity of the permanent location of the seat of govern
ment of the state. 

"Section 2. The sum hereby appropriated shall be paid out of 
the treasury upon the warrant of the auditor of state, on the treasurer, 
on proper vouchers signed by the president and secretary of the Columbus 
centennial commission, which vouchers shall contain itemized statements 
of accounts, properly vertified. 

"Section 3. The Columbus centennial commission is hereby author
ized to solicit and receive popular subscriptions to carry out the plans 
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and purposes of the commission and to expend the same in pursuance 
of such plans. An account shall be kept of all moneys so received, 
which shall be expended upon proper vouchers signed by the president 
and secretary thereof. 

"Section 4. Said centennial celebration shall be held· during and 
in conjunction with the Ohio state fair in the year 1912, and the Ohio 
state board of agriculture is authorized and directed to appoint a general 
p].lblicity agent who shall devote his entire time to the exploitation of said 
celebration, and his compensation shall be fixed by the said Ohio state 
board of agriculture, his duties to commence within six months from 
and after the passage of this act. The compensation of such general 
publicity agent shall be paid from the amount herein appropriated and 
in the manner provided in Section 2 hereof." 

In my opinion, Section 3 of the said act gives the commiSSIOn the power 
to control and expend the funds raised by popular subscription. The language of 
this section, in fact, reads as follows: 

"The Columbus centennial commission is hereby authorized to 
solicit and receive popular subscriptions * * * and to expend the 
same * * *.'' 

The only fund over which the treasurer of the state of Ohio is custodian is 
the appropriation made by the state of Ohio and covered by the first two sections 
of this act. This is an appropriation duly made by law out of the funds of the 
state of Ohio in the treasury of the state, and is to be paid out only as provided 
in Section 2 of this act and under Section 4 of the act, the publicity agent ap
pointed by the Ohio state board of agriculture is to be paid out of the appropriation 
made by the state, and the rest of the appropriation is to be used by the Columbus 
centennial commission in preparing and carrying out the plans for the celebration. 

Unless special provisions were made for the same, the treasurer of st;tte could 
not assume control of the fund raised by popular subscription as provided in Section 
3 of the act, and the money" raised by popular subscription could not be paid into 
the treasury unless there were some authority given for such payment; and I 
fail to find authority in this act for paying this money into the treasurY, or for the 
treasurer to assume control of the same. 

As stated above, the centennial commission is to solicit and receive these 
popular subscriptions and to expend the same i1: pursuance of its plans, keeping an 
account of all such moneys so received and expending the same only upon the 
vouchers signed by the president and secretary cf the commission; and the selection 
of the depository for these funds should be provided for by the commission. 

Very truly yours, 
TIMOTHY S. HoGAN. 

Attomey General. 
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324. 

PUBLICITY AGEXT OF COLU::\IBUS CEXTEXXIAL CELEBRATIOX
POWERS OF STATE BOARD OF AGRICULTURE AXD OF CO::\niiS
SIOX-APPOIXT::\lEXT, CO::\IPENSATION, CONTROL AXD DIS
::\IISSAL. 

Tile powers of appoiutment aild removal, a11d the fixiug of the compensation 
of the publicity agent for the Columbus centemzial are -c·ested, b}' the act pro·vidi11g 
for the celebratioll, in the state board of agriculture. 

Tlze powers of directiou a1zd co1ztrol of said officer are vested, however, i11 
the centennial commission, and his reports should be made to that commission. 

The publicity agent may contract 110 bills and may incur 110 expe11se except 
upon the autlwri::ation of the cente111zial commissio11. 

In the event tlzat the proposed celebration should fail of accomplishment 
tlzrouglz lack of co-operation 011 the part of the city of Columbus, there would be 
110 legal or financial responsibility on tlze part of the centennial commission pro
vided the funds were expended o11iy as provided by the act. 

By the terms of the act, the legislature has shown an i11tmt that tlze publicit3• 
agellt should be emplo3•ed, but should it be clearl}' established that lzis serviceS. 
'lvould be vallleless, the board of agriculture would be warranted in dispensing 
witlz his services. 

If tlze publicity agent is derelict in his duty, the commission through the 
board of agrieztlture could procure his dismissal. 

CoLUMBUS, OHIO, April 29, 1912. 

HoN. \V. 0. THOMPSON, Clzairmall, Columbus Centemzial Commission, Columbus, 
Ohio. 
DEAR SIR :-I am in receipt of your letter of April 27, 1912, asking my opinion 

upon five questions with reference to the powers, rights and duties of your commis
sion under the act of the Ohio legislature, passed :\fay 3, 1911, making an appro
priation for the Columbus centennial celebration. This act is found in Volume 
102, Ohio laws, page 465, and (omitting the preamble) is as follows: 

"Section 1. That there be and hereby is appropriated from the 
general revenue fund of the state, out of moneys in the treasury not 
otherwise appropriated, the sum of twenty-five thousand dollars for the 
use of the 'Columbus centennial commission,' appointed under the 
joint resolution adopted March 9, 1909, in preparing and carrying out 
plans for the celebration, in the year 1912, in the city of Columbus, 
of the one hundredth anniversity of the permanent location of the scat 
of government of the state. 

"Section 2. The sum hereby appropriated shall be paid out of the 
treasury upon the warrant of the auditor of state, on the treasurer, on 
proper vouchers signed by the president and secretary of the Columbus 
centennial commission, which vouchers shall contain itemized state
ments of accounts, properly verified. 

"Section 3. The Columbus centennial commission is hereby author
ized to solicit and receive popular subscriptions to carry out the plans and 
purposes of the commission and to expend the same in pursuance of 
such plans. An account shall be kept of all moneys so received, which 
shall be expended upon proper vouchers signed by the president and sec
retary thereof. 
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-"Section 4. Said centennial celebration shall be held during and in 
conjunction with the Ohio state fair in the year 1912, and the Ohio 
state board of agriculture is authorized and directed to appoint a 
general publicity agent who shall devote his entire time to the exploita
tion of said celebration, and his compensation shall be fixed by the said 
Ohio state board of agriculture, his duties to commence within six 
months from and after the passage of this act. The compensation of 
such general publicity agent shall be paid from the amount herein ap
propriated and in the manner provided in Section 2 hereof." 

Your questions, in order, together with my answers are as follows: 

"Question 1. The publicity agent provided for under the act of 
May 31, 1911, being appointed by the state board of agriculture, in
formation is sought as to the duties of said agent; to whom shall he 
report; under whose direction shall he work and to whom is he respon
sible? What control, if any, has the centennial commission over the 
time and services of said publicity agent?" 

Under Section 4 of the act above quoted the publicity agent is to be 
appointed by the Ohio state board of agriculture, and is to be paid out of 
the app10priation made by the state by Section 1 of the act, upon vouchers signed 
by the president and secretary of the Columbus centennial commission. His 
compensation is to be fixed by the Ohio state board of agriculture, and his duty 
is to devote his entire time to the exploitation of the celebration. It really amounts 
to this, the state of Ohio furnishes to your commission a publicity agent and 
pays him'. Your commission has no concern with the appointment of, or determina
tion of the compensation paid to said publicity agent. It was undoubtedly presumed 
by the legislature, when it provided that said centennial celebration should be held 
during and in conjunction with the Ohio state fair, that your commission and 
the Ohio state board of agriculture would work in entire harmony, and, though the 
centennial celebration and the Ohio state fair are separate and distinct affairs, 
yet, the success of one is bound to conduce to the success of the other. 
Therefore, as the state made the appropriation for the centennial celebration, 
it was probably thought only proper that the publicity agent, to be paid out of 
this appropriation, should be named by a state board. But, as he is to devote 
his entire time to the exploitation of the centennial celebration, and as the 
centennial celebration is distinct from the state fair, your commission having 
no control over the arrangements for, or management of the state fair, and the 
board of agriculture having no control over the arrangements for, or management 
of the centennial celebration, it necessarily follows that the publicity agent is to 
work under the direction of your commission; his duty is to exploit the cen
tennial celebration, of which your commission is in charge; and it is the province 
of your commission to decide as to the manner in which you desire said duty 
performed. Briefly, he has been furnished to you for a certain purpose, provided 
by the act, namely, "the exploitation of said celebration," and it is your duty to 
decide in what manner you wish such exploitation made; in other words, to put 
this publicity agent to work in such manner as you deem will be most conducive 
to the success of the celebration. As your commission is to decide as to the 
nature of the work of this agent, his reports should be made to you. He should 
work under your direction. It is presumed, of course, that the publicity agent ap
pointed by the state board of agriculture will be a proper and competent person, 
capable of performing the work for which he is chosen. He is responsible, pri
marily, to the appointing power, that is the state board of agriculture, as, in the 
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absence of provision to the contrary the appointing power would have the power 
to remove; but this responsibility, in a sense, comes through your commission to 
the state board of agriculture; as it is under your direction and supervision that 
he is to work; and, if the publicity agent appointed by the state board of agri
culture should prove imcompetent, or derelict in his duty, or unsuitable for, or 
incapable of doing the work assigned to him, then undoubtedly, upon proper rep
resentation being made by your commission to the state board of agriculture, the 
state board of agriculture would take such action as would be proper. Thus, 
in a sense, this agent is under the control of both your commission and the stale 
board of agriculture. Your board has no concern with his appointment, or with 
the amount of his compensation, and the state board of agriculture has no control 
over, or concern with his work except through your commission. 

"Question 2. Under what terms and conditions may the said pub
licity agent contract bills or expenses for which the commission is 
liable?" 

The publicity agent can contract no bills, or incur no expenses for which the 
centennial commission is liable, except upon express authority given him by the cen
tennial commission. 

"Question 3. In the event the proposed celebration should fail of 
accomplishment through lack of co-operation upon the part of the 
city of Columbus would there be any legal or financial responsibility 
on the part of the commission for the funds expended?" 

In the contingency mentioned in this question there would be no legal or 
financial responsibility on the part of the centennial commission, provided the funds 
expended were expended for the purposes provided in the act. 

"Question 4. Do the terms of the act -under consideration, pro
viding that the services of the publicity agent are to commence within 
six months after the passage of the act making the appropriation, render 
it mandatory to keep any agent under salary, if, in the judgment of 
the commission, such agent is not necessary or desirable for the pro
motion of the celebration?" 

The answer to the first question probably answers this question also. 
It must be presumed from the act that the legislature considered that a 

publicity agent would be of value in making the celebration a success, otherwise 
this provision would not have been found in the act, but. if the legislature was 
mistaken as to this, and it could be shown by your commission that a publicity 
agent is entirely unnecessary, and could render no services of any value whatever, 
in short, that such an agent is entirely useless, then probably the Ohio state board 
of agriculture could dispense with his services. But, as stated above, as the legis
lature evidently considered such an agent necessary and provided for his ap
pointment and compensation, it must necessarily be very clear that the services of 
such an agent would be valueless before the state board of agriculture would 
be warranted in disregarding this provision of the act. 

"Question 5. In the event that the publicity agent should fail to 
devote his entire time to the exploitation of the said centennial celebra
tion, as provided in the act directing his appointment, has the com
mission any relief?" 
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This question, in a manner, is answered by the first answer also. 
If the publicity agent is derelict in his duty in any way, then, upon that fact 

being referred to the state board of agriculture by your commission, the state board 
of agriculture will undoubtedly take such action as may be proper. 

Yours truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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(To the State Commissioner of Soldiers' Claims) 
372. 

SOLDIERS' RELIEF-CERTIFICATIOX OF A~IOUXT i\'ECESSARY BY 
SOLDIERS' RELIEF CO~niiSSIOK TO COUNTY CO~I:\IISSIOXERS 
-A~IOUXT OF LEVY DISCRETIONARY WITH COUNTY CO~DIIS
SIONERS-CONSTITUTIONAL LAW. 

Under Section 2936, General Code, the amount levied by the commissioners for 
soldiers' relief, after the soldiers' relief committee has certified the probable amou11t 
required, is optional with the commissioners. 

To hold that it" was mandatory 11pon the commissiouers to levy the amouut 
certified by the soldiers' relief commission would confer the levying power upon the 
commission and thereby contravene Sections 1 and 7 of Article X of the Co11-
stitution, which vests the powers of ta%ation in county commissioners, township 
trustees, and sim,lar boards. 

CoLUMBUS, OHio, May 6, 1912. 

HoN. B. J. BROTHERTON, State Commissioner of Soldiers' Claims, Columbus, Ohio. 

DEAR SIR:-You have referred to me for my opinion thereon the following 
question submitted to you by a certain member of a soldiers' relief commission. 
The question is as follows : 

"Must county commissioners levy the amounts requested by 
soldiers' relief commission, or is the amount of the levy to be made by the 
commissioners for such purpose optional with the commissioners?" 

The following provisions of the General Code of Ohio must be considered in 
answering this question: 

"Section 2930. There shall be a commission known and designated 
as 'the soldiers' relief commission,' in each county, composed of three 
persons, residents of the county, each of whom shall serve for three years. 
Two of the persons so appointed shall be honorably discharged soldiers, 
sailors or marines of the United States. On or before the first Monday in 
April of each year, a judge of the court of common pleas in such county 
shall appoint one commissioner for such term." 

"Section 2936. * * * The commission shall meet and determine * 
* * the probable amount necessary for the aid and relief of such in
digent persons for the ensuing year, together with an amount sufficient in 
the judgment of the commission, to furnish relief to any such indigent 
persons not named on such lists, whose rights to relief shall be established 
to the satisfaction of the commission. After determining the probable 
amount necessary for such purpose, the commission shall certify it to 
the county commissioners, who, at their June session shall make the levy 
necessary to raise the required relief, not to exceed five-tenths of a 
mill per dollar on the assessed value of the property of the county here
inafter authorized." 

Section 2942, General Code, provides also for a levy by the county commis
sioners, but it will not be necessary to consider this section in answering the ques
tion submitted. 
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In my opinion, the amount to be levied by the county commissioners is op
tional with them. To be sure, this does not seem to be the primary meaning of 
Section 2936, as quoted above. In my judgment, however, this meaning must be 
given to the section or else the section and the entire act must be regarded as un
constitutional. Without citing any cases, it has become well settled in Ohio that 
the power to levy county taxes cannot be delegated to a non-elective officer or 
board of officers. This is by reason of the provisions of Sections 1 and 7, of Ar
ticle X of the Constitution, which are as follows: 

"Section 1. The general assembly shall provide by law, for the 
election of such county and township officers as may be necessary. 

"Section 7. The commissioners of counties, the trustees of town
ships, and similar boards, shall have such power of local taxation, for 
police purposes, as may be prescribed by law." 

You will observe that Section 2936 imposes the levying power in the com
missioners. That is to say, the section does not pro)'ide that the soldiers' relief 
commission shall itself make the levy, but merely that the commissioners shall 
make the levy when requested. To be sure, the section vests in the soldiers' relief 
commission the power to determine the amount that is necessary for that purpose, 
and upon the county commissioners, the duty of making the levy-"necessary to 
raise the required relief." So that my holding really does some violence to the 
exact language of the section. 

The members of the soldiers' relief commission, however, have many char
acteristics which seem to stamp them as officers. In my opinion, if the statutes 
should be so construed as to give to them the power to control the discretion of 
the county commissioners, it would have to be held unconstitutional upon the 
ground that I have suggested. Rather than reach such a conclusion, I have arrived 
at the conclusion which I have already expressed. 

I might add that, in my opinion, the commissioners are obliged to make 
some levy when requested by the soldiers' relief commission, and would not be 
permitted to exercise their discretion arbitrarily. The soldiers' relief commission 
has rights in the premises which it may enforce, as against such arbitrary action 
by the commissioners. 

Very truly yours, 
TIMOTHY S. HOGAN. 

Attorney General. 
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104. 
(To the State Librarian) 

STATE LlBRARIAX-DISPOSITION OF PA::\TPIILET IRREGULARLY 
PRIXTED BY PREDECESSOR-POWERS OF BOARD OF LIBRARY 
C0::\1::\HSSIOXERS. 

The question of the regularity of the allowance of the requisition for the 
Printing by a former state librarian of the pamphlet which is now in custody of the 
present state librarian entitled "Our national coustitution and the constitution of 
Ohio," is a mooted question with which tlze latter official is not concen1ed. 

The disposition of this pamphlet is withi11 the power of the library commis
sioners and· the librarian is advised to retain custody of said pamphlet awaiting the 
decision of the aforesaid body. 

CoLUMBUS, 0Hro, February 9, 1912. 

HoN. JoHN H. NEWMAN, State Librarian, Columbus, Ohio. 

DEAR SIR :-Under date of December 12, 1911, you wrote me to the effect that 
on April 13, 1911, the board of library commissioners elected you librarian of the 
Ohio state library, and that you assumed the duties of such position on July 1, 
1911; that on June 30, 1911, your predecessor in office, Hon. C. B. Galbreath made 
requisition upon the supervisor of public printing of the state of Ohio for the print
ing of 2,000 pamphlet copies of a document prepared by said Galbreath entitled, 
"Our national constitution and the constitution of our state;" that the minutes 
of the meetings of the state library commissioners do not disclose that said librarian 
was authorized by them to have said work printed as a state document and at the 
state's expense; that although said document purports to have been sent to the 
printer on June 30, 1911, it contains matter which is dated as late as October 29, 
1911. Two questions are suggested by your inquiry, viz.: 

1st. \Vas the printing of this document regular? 
2nd. What should now be clone with it? 
As to the regularity of the printing of this document I express no opmwn 

at this time for the reason that it is now a moot question. I have been informer! 
that the printer did the work and was paid for it, and anything that I might say on 
that subject would not now change the status of the matter. 

Under the provisions of Section 788, etc., of the General Code, the board of 
library commissioners are charged with the management of the state library and 
invested with the power to make such rules for the government thereof as it deems 
necessary and proper. When the aforesaid pamphlets were delivered to your 
office they became the property of the state of Ohio, subject to such disposition as 
the board of library commissioners might see fit to make. I, therefore, advise that 
you retain the custody of said pamphlets awaiting the orders of the board con-
cerning them. · 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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132. 
(To the State Fire Marshal) 

TELEPHONES IN RESIDEXCE OF FIRST DEPUTY A"!\D FIRST AS
SISTANT OF STATE FIRE :MARSHAL-DISCRETIOX OF STATE 
FIRE lVIARSHAL AS HEAD OF DEPART"fEXT. 

The discretion with which the state fire marshal as head of his department is 
intrusted empowers him, if he deems it necessar)', to install telephones in the resi
dence of his first deputy and first assista11t, cwd to provide for the payment of the 
same from the state fire marshal fund. 

CoLUMBUS, OHIO, February 16, 1912. 

RoN. JoHN W. ZUBER, State Fire Marshal, Columbus, Ohio. 

DEAR SrR :-I beg to acknowledge receipt of your communication of Feb
ruary 2, wherein you inquire as follows: 

"So construing the above statutes (relating to the duties of the state 
fire marshal) and from experience as state fire marshal knowing that it is 
important to reach the scene of a fire as soon as possible and commence 
our investigation and finding that many fires which need immediate 
investigation are reported by telephone at night, I believe it proper, legal 
and right for the proper performance of my duties to provide a means 
whereby these night calls and reports could be received and given im
mediate attention. 

"I, therefore, had telephones installed in the residences of my first 
deputy and first assistant at Columbus and have paid the charges for such 
telephone service from the state fire marshal fund. I deemed this ex
pense a necessary one for the performance of my duties and one which is 
legal under the discretion given me by law. 

"May I have your official opinion as to whether or not such expense 
is permissible under the provisions of Section 821 of the General Code 
and the sections of the General Code defining the duties and the nature 
and scope of the duties of the state fire marshal." 

In reply to your inquiry I beg tq say that Section 821 of the General Code, 
provides as follows: 

"The state fire marshal shall appoint a first deputy fire marshal, a 
second deputy fire marshal, and a chief assistant, each of whom he may 
remove for cause. He may employ such clerks and assistants, and 
incur such other expenses as are necessary in the performance of the 
duties of his office." 

Section 822, G. C., provides as follows: 

"The state fire marshal shall not engage in any other business. 
He or one of his deputies shall at all times be in the office of the state 
fire marshal for the performance of the duties required of him by law." 
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Section 833 of the General Code, provides : 

"In the performance of the duties imposed by the provisions of this 
chapter, the state fire marshal and each of his subordinates, at all times 
of day or night may enter upon and examine any building or premises where 
a fire has occurred, and other buildings and premises adjoining or near 
thereto." 

1015 

Among the statutory duties required of the state fire marshal's department 
are included the investigations of fires, the arrest of persons suspected of arson 
and the examiriation of buildings in which a fire has occurred, as set forth in 
Sections 824, 828 and 833, of the General Code, respectively. 

It is apparent from the foregoing sections that the state fire marshal's depart
ment is a part of the police branch of the state goverment, subject to be called in 
the performance of such police duties at any hour of the day or night, under Sec
tion 822 of the General Code, above quoted. 

The state fire marshal is left considerable discretion as to the necessary ex
pense he may incur in the performance of the duties of his office. Section 822 of 
the General Code, above quoted, requires that the state fire marshal or one of . 
his deputies shall be at his office at all times, ready for the performance of such 
duties as may be required of him or his deputies. If, in the judgment of the state 
fire marshal, it is for the best interests of the state, and is necessary in the per
formance of the duties of his office that a telephone be placed in" the residences of 
the first deputy fire marshal and the first assistant fire marshal at Columbus; then 
it may be so installed, and it is my opinion that the charges for such telephone 
service may legally be paid from the state fire marshal's fund. 

Very truly yours, 
TIMOTHY S. HoGAN. 

Attorney General. 

ADDEJ\'DU.:\1: 
The facts in your question are different from those wherein I have heretofore 

held against payment by the state for the use of telephones in the homes of offi
cers. The underlying principle in holding in favor of the allowance in your. case 
is based upon the fact that the telephones in the residences of the officers you name 
are necessary in your judgment as distinguished from the judgment of the occtt
pant of the residence. This also you can observe from time to time by considering 
the extent of the use. I have held that under ordinary circumstances the state 
is not to pay for the use of a telephone in a private residence, rulings to which I 
still strictly adhere. The exception arises where, in the judgment of the head of 
the department, the welfare of the state requires that he should see to the usc of 
those means which best subserve that purpose. I am also particularly impressed 
with the idea that it is the duty of the officers you name to respond to your call 
either clay or night. 
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156. 

POWERS OF ATTORNEY GENERAL AND DUTY TO APPEAR IN COURT 
-LIMITATIONS-JURISDICTION AS TO PROSECUTI:t\G ATTOR
NEYS. 

As the attonzey ge11eral is obliged by the statutes to appear for the state 
only in the supreme court and not in other courts except when required by the 
governor or general assembly, and as under Section 336, he is governed· by the 
same restrictions with respect to appointment of assistants to the attorney general, 
he may not supersede the prosecuting attorney in prosecutions for arson or similar 
crimes pending in any county. 

The attorne:y ge1!11ral is authorized to give legal advice to administrative offi
cials, only with reference to their official duties, and it is not the duty of the state 
fire marshal to institute impeachment proceedings against a prosecuting attorney. 

CoLUMBUS, OHio, February 23, 1912. 

HoN. JoHN W. ZuBER, State Fire Marshal, Columbus, Ohio .. 
DEAR SIR :-I beg to acknowledge the receipt of your letter of January 29, 

calling my attention to your previous letter of January 5, and requesting my opinion 
in writing upon the following questions which I quoted from your letter of Jan 
uary 5: 

"Is there any authority vested in the attorney general whereby he 
can supersede the prosecuting attorney in prosecutions where the prose
cuting attorney neglects and fails to perform his duty? 

"Can your office give to our department your services to the end 
that you take exclusive charge and control of prosecutions for arson and 
similar crimes which are now pending in the courts of a certain 
county? 

"May I have your opinion as to the proceedings necessary for im
. peachment of a prosecuting attorney where he is guilty of dereliction 

of duty?" 

The duties of the attorney general in so far as they relate to the adminis
tration of the purely criminal law of the state are completely prescribed by Chapter 
5 of the Third Division of the First Title of the General Code, consisting of Sec
tions 331 to 351, inclusive, thereof. By examining these sections it will be observed 
that the only ones which bear upon the questions submitted are Sections 333 and 
336, General Code, which provide in part as follows: 

Section 333 : 

"The attorney general shall be the chief law officer for the state and 
all its departments * * *. The attorney general shall appear for the 
state in the trial and argument of .all civil and criminal causes in the 
supreme court in which the state may be directly or indirectly interested. 
When required by the governor or the general assembly, he shall appear 
for the state in any court or tribunal in a cause in which the state is 
a party, or in which the state is directly interested. Upon the written 
request of the governor he shall prosecute any person indicted for a crime." 
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Section 336. 

"If in his opinion, the interests of the state require it, the attorney 
general may appoint special counsel to represent the state in civil actions, 
criminal prosecutions or other proceedings in which the state is a party 
or directly interested." * * * 
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This department has always construed Section 336 as limited by the provisions 
of Section 333. That is to say-and I think it cannot be otherwise held-the 
attorney general is without authority to appoint special counsel to represent the 
state in a proceeding in which he himself as attorney general would have no stand
ing or right whatever. 

The plain provisions of Section 333 then being the only ones concerned here 
furnish a complete answer to your first question. The attorney general is author
ized upon the written request of the governor to prosecute any person indicted 
for a crime or upon the request of the general assembly to appear in any case in 
which the state is a party, which properly includes criminal prosecutions. Only 
then by the direction of the governor or the general assembly may the attorney 
general take part in the trial of a criminal case. There is no authority inferable 
from this section whereby the attorney general can supersede the prosecuting 
attorney. In any case in which the attorney general is directed to prosecute a 
person indicted for a crime he may take his position at the trial table, and I should 
>ay assume charge of the case, but he cannot deprive the prosecuting attorney of 
his right to participate actively therein. 

From what has been said it follows that I am not at liberty to offer my 
services or those of any of my assistants or special counsel to the state fire 
marshal to the end that this department take exclusive charge and control of 
prosecutions for arson or similar crimes which are now pending in any county. 

With respect to your request as to the proceedings necessary for the impeach
ment of a prosecuting attorney, I beg to cite you to Section 341, General Code, a 
part of the same chapter in which the sections already discussed are found, which 
provides in part as follows: 

"The attorney general, when so requested, shall give legal advice to 
a state officer * * * in all matters relating to their official duties." 

It is not the duty of the state fire marshal to institute impeachment proceed
ings against a prosecuting attorney. I might observe that the language of this 
section seems to have been designedly clear. That of Section 342, for example, 
is much broader; it directs the attorney general to "give his written opinion on 
questions of law to either house of the general assembly." It follows, of course, 
that either house of the general assembly has the right to ask any questions of 
law of the attorney general. Not so, however, with administrative state officers. 
The power of the attorney general to advise them is limited to matters relating 
to their official duties. 

I am, by your own suggestion, limited to the strict letter of the law which 
prescribes my official duty. My advice to you is in accordance therewith. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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128. 
(To ihe Constitutional Convention) 

CONSTITUTIONAL CONVENTION-POWER TO PUBLISH PROCEED
INGS-LIMITATION OF EXPENSE-APPROPRIATION. 

Section 4 of 102 0. L. 298, gives the constitutional convention full power to 
do all things necessary for the publication of its debates· and proceedings with the 
limitation that the appropriation made for its expenses shall not be exceeded. 

CoLUMBUS, OHIO, February 12, 1912. 

HoN. GEORGE \V. KNIGHT, Chairman of Special Committee, Columbus, Ohio. 

DEAR SIR:-Your favor of January 20, 1912, is received, in which you ask an 
opinion of this department upon the following: 

"By direction of the special committee of the constitutional con
vention 'created. to consider the subject of reporting and publishing 
the debates of this convention,' which said committee is under instruction 
to report to the convention not later than Tuesday, January 23, I beg to 
submit for your interpretation and opinion, a question rising under the 
act of the general assembly pursuant to which this convention is now 
in session, and which has an important bearing upon the subject referred 
to this committee. 

"The convention is assembled pursuant to 'An act for the election 
to and assembing of a convention to revise, alter or amend the con
stitution of the state of Ohio.' (0. L. 102, p. 298.) 

"Section 4 of the said act provides: 
"'Said convention shall have power to determine its own rules of 

proceeding * * ''; to make provisions for the publication of its proceed
ings or any part thereof, during its session; to provide for the publica
tion of the debates and proceedings of the convention in durable form; 
and for the securing of a copyright thereof for the state; * * *'" 

"Th~ question we desire to submit for your consideration is this: 
"Since the act is in the nature of a special or extraordinary measure, 

and the phrase in the section above recited authorizes the convention to 
'provide' for the publication of the debates, etc., and does not follow 
the usual formula of merely 'authorizing the publication' of debates and 
other matter, is it not contemplated that under said act the convention 
shall have full and plenary power, within the limits of the money at its 
disposal, to make any and all arrangements for the method under and by 
which said debates and proceedings may be published?" 

Section 4 of the act referred to, 102 Ohio Laws 298, provides as follows: 

"Said convention shall have authority to determine its own rules 
of proceeding, and to punish it members for disorderly conduct, to elect 
such officers as it may deem necessary for the proper and convenient 
transaction of the business of the convention, and to prescribe their 
duties; to make provisions for the publication of its proceedings, or any 
part thereof, during its session; to provide for the publication of the 
debates and proceedings of the convention, in durable form, and for the 
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securing of a copyright thereof for the state; and to fix and prescribe 
the time and form and manner of submitting any proposed revision, 
alterations or amendments of the constitution to the electors of the 
state; also the notice to be given of such ~ubmission." 

Section 18 of said act provides: 

"The journal and proceedings of said convention shall be filed and 
kept in the office of secretary of state. Said secretary of state shall 
furnish said convention with all needed stationery, and shall do such 
other things relative to the distribution and publication of matter per
taining to the convention as it may require. He shall forthwith cause 
such number of copies of this act to be published and transmitted to 
the electors several boards in the state as will be sufficient to supply a 
copy thereof to each board of judges of election in their respective 
counties, and such election boards shall distribute the same to such 
boards of judges of. election." 
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Your inquiry calls for a construction of the foregoing sections. The pro
visions of Section 18 do not limit in any way the power and authority granted to 
the constitutional convention by Section 4 o"f said act. 

A construction of the provisions of Section 4 under consideration calls for 
a definition of the words "provide" and "provisions" as therein used. 

The various definitions of the word "provide," as construed by the courts, 
are summarized in 32 Cyc. 740, as follows: 

* * * "to procure beforehand; get, collect or make ready for future 
use; prepare, furnish, supply; to make ready; to prepare; to furnish 
or supply; to furnish and supply; to procure as suitable or necessary; 
to prepare; to make ready for future use; to furnish; to procure before
hand; to make ready for future use; to furnish; to supply." 

The word "provision'' is defined in ·webster's dictionary as follows: 

''The act of providing or making previous preparation." 

Applying these definitions to the provisions of Section 4 under consideration, 
they would read: That said convention shall have authority to prepare and supply 
the publication of its proceedings; and to furnish, or to supply the publication 
of the debates and proceedings of the convention. 

Said Section 4 gives to the constitutional convention full power and author
ity to do all things necessary for the publication of its proceedings during the 
com·ention; and for the publication of its debates and proceedings in durable 
form, within the limits of the appropriation made for the expenses of the conven
tion, and not otherwise expended. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attomey General. 
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182. 

CONSTITUTIONAL ENACTMENT FOR ROAD TAX LEVY-POWER OF 
CONVENTION TO MAKE "SELF-EXECUTING." 

A constitutional provisio1~ may be enacted for a tax levy for a road improve
ment so as to make the enactment "self-executing," i. e., not requiring auxiliary 
action by the legislature. To effect such purpose, however, the act must be com
plete in every detail. 

CoLUMBUS, OHIO, March 6, 1912. 

HoN. S. S. STILWELL, Member of the Constitutional Convention, Columbus, Ohio. 
DEAR SIR :-I am in receipt of your letter of February 16, 1912, which is as 

follows: 

"I want to inquire as to the probable effect that the possible action 
of the constitutional convention may have, if, for instance, in the good 
roads controversy that is now on in' the convention, the convention should 
decide to submit to the voters of the state the proposition to make a 
small levy upon the state tax duplicate, could that levy be enforced 
without the intervention of the general assembly? If it could not be 
so enforced without such action by the general assembly, in your judg
ment, would it be possible for the convention to specifically direct the 
auditor of state to make such levy without such intervention by the 
general assembly?" 

A constitutional provision can, undoubtedly, be adopted which will obviate 
the necessity for any legislative. action in order to put the same into operation. 
This is what is termed "a self-executing provision." A good description of a 
provision of this kind is found in the opinion of Mr. Justice Brown, in the case of 
Davis vs. Burke, 179 U. S. 399, at page 403: 

"Where a constitutional provision is complete in itself it needs no 
further legislation . to put it in force. When it lays down certain 
general principles, as to enact laws upon a certain subject, or for the in
corporation of cities of certain population, or for uniform laws upon the 
subject of taxation, it may need more specific legislation to make it oper
ative. In other words, it is self-executing only so far as it is sus
ceptible of execution. But where a constitution asserts a certain right or 
lays down a certain principle of law or procedure, it speaks for the entire 
people as their supreme law and is full authority for all that is done in 
pursuance of its provision. In short, if complete in itself it executes 
itself." 

It is my opinion, therefore, that a prov1s1on, s.uch as is indicated by you, 
could be placed in the constitution, but it would be necessary to make the pro
vision complete in every detail; that is, to provide for the amount of the levy; 
how and by whom the levy shall be made and collected ; in fact, each and every 
step must be provided for. For it seems to be the rule, in all cases upon this sub
ject, that if anything remains to be done to complete the object contemplated by 
the provision, then, the provision to that extent is inoperative, that is, is not self-
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executing, and requires further action by the legislature to make it entirely opera
tive. 

The subject of self-executing and non-self executing provisions is quite an 
extensive one, and there are a great number of cases in which the point to be de
cided was whether a particular provision was or was not self-executing; but I do 
not think it necessary to enter further into the subject, as you will see, from what 
I have said above, that the only safe way is to make the provision entirely complete 
in itself; that is, to provide for each and every step necessary to place it in full 
operation. 

Very truly yours, 
TrMOTHY S. HoGAN, 

Attorney General. 
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(To the Member of Constitutional Convention) 

265. 

APPROPRIATION-JOINT RESOLUTION NOT A LAW-INVESTIGATION 
OF OCCUPATIONAL DISEASES BY STATE BOARD OF HEALTH. 

hzasmuch as a joint resolution cannot have the effect of a law, and furthermore 
as the joint resolution providing for an investigation for "occupational diseases" 
by the board of health does not specifically provide an appropriation, Article II, 
Section XXII of the Constitution has not been complied with and no appropriation 
has been made for this purpose. 

CoLUMBus, OHIO, April 10, 1912. 

HoN. HARRY D. THOMAS, Member of Constitutional Convention, Columbus, Ohio. 

MY DEAR SIR :-I am in receipt of your letter of March 27, 1912, requesting 
my opinion upon two questions, first, as to whether an employer's liability insurance 
company is authorized to issue policies insuring employers against the results of 
accidents to employes caused by the employer's wilful act or his violation of the 
statutes. I enclose you herewith a copy of my opinion rendered to the state liability 
board of awards on April 4th, which covers this same question. 

Your second question is whether senate joint resolution 19, 102 0. L., 749, 
carried with it an appropriation to the state board of health to make the investiga
tion referred to in the resolution. This section is as follows: 

WHEREAS, The employment of men and women in certain occupa
tions is known to be attended with more than ordinary danger to health, 
giving rise to what is known as 'occupational diseases,' and 

"WHEREAS, Unnecessary sickness and shortening of life from what
ever cause, is a serious loss of grave concern to the state and to all 
the people, and 

"WHEREAS, It is believed to be possible, by public education and 
by the enforcement of proper measures, to largely prevent unnecessary 
sickness and premature death among employes in various trades and oc
cupations, therefore 

''Be it Resolved by the General Assembly of the State of Ohio, That 
the state board of health is hereby authorized and directed to make a 
thorough investigation of the effect of occupations upon the health of 
those engaged therein with special reference to dust and dangerous 
chemicals and gases, to insufficient ventilation and lighting, and to such 
other unhygienic conditions as in the opinion of said board may be 
specially injurious to health, and to report to the next general as
sembly the results of such investigation, with such recommendations 
for legislative or other remedial measures as it may deem proper and 
advisable, provided that the cost of such investigation shall not exceed 
the sum of five thousand dollars." 

This resolution does not attempt to make an appropriation as the only language 
in any way bearing upon the expenditure necessary to make the investigation is 
the last clause of the last sentence of the resolution, which simply attempts to limit 
the amount that may be expended. 
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Section 22 of Article II of the Constitution provides: 

"Xo money shall be drawn from the treasury, except in pursuance 
of a specific appropriation, ·made by law; and no appropriation shall be 
made for a longer period than two years." 
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It has been held that a joint resolution is not a law and cannot have the effect 
of a law. The latest expression of our supreme court as to this is found in the 
case of The Cleveland Terminal and Valley Railroad Company et al. vs. The State 
of Ohio, 85 0. S., 139, where, on page 152 the court says: 

"It should not need the citation of authorities to establish the 
proposition that a joint resolution is not an act of legislation, and that it 
cannot be effective for any purpose for which an exercise of legislative 
power is necessary. * * *" 

Therefore, as an appropnatwn must be made by law, the joint resolution 
above quoted would be ineffective, even if it expressly provided for an appropriation 
for the purpose of making this investigation. 

I am very sorry that no appropriation for this purpose is available for I 
believe it is very important that an investigation such as is provided for by this 
resolution should be made in order that legislation appropriate to remedy conditions 
existing in the industries referred to may be enacted as soon as possible. 

5-Vol. 11-A. G. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attomey General. 
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(To the Official Reporter of Debates of Constitutional Convention) 
385. 

OFFICIAL REPORTER OF DEBATES OF CONSTITUTIONAL CO:\TVEX
TION-COMPENSATION FOR INDEXING AND SUPERINTEKDll\'G 
PUBLICATION OF DEBATES AFTER ADJOURNMENT. 

For work done, after the adjournment of the convention in indexing and 
superintending the publication of the debates, warrants may be issued to the official 
reporter of the constitutional convention by the auditor upon certificate authorized 
by the convention and signed by the presiding officer. 

CoLUMBUS, 0Hro, May 19, 1912. 

MR. CLARENCE E. WALKER, Official Reporter of Debates at the Constitutional Con
vention, Columbus, Ohio. 
DEAR Sra :-In your letter of May 11, 1912, you state that on February 6, 1912, 

you were duly elected as the official reporter of the constitutional convention, and 
that you had been informed that there was no authority in law for any warrants 
to issue on the state treasurer for any work performed after the adjournment of 
the convention, except to the official reporter; that it will be necessary for you to 
index and superintend the publishing of the debates of the constitutional conven
tion, which work must necessarily be done after the convention adjourns; that 
the compensation paid to you as official reporter would be exorbitant for the 
services required in superintending the indexing and publishing of the debates, and 
you ask for my construction of the act providing for the constitutional convention 
as to this matter. 

By Section 4 of the act providing for the constitutional convention, 102 0. L., 
278, the convention is given authority to provide for the publication of its debates 
and proceedings, in durable form, and for securing of copyright thereof for the 
state. 

By Section 20 of the said act it is provided that no warrants shall issue on lhe 
treasurer for moneys for the uses of the convention, except on the order of the 
convention, and the certificate of the presiding officer thereof. 

These sections do not require that the services .must be performed while the 
convention is in session, but under Section 4, above mentioned, the convention can, 
in providing for the publication of its debates and proceedings, employ you to do 
this work at a compensation to be fixed by it. This would comply with the pro
visions of Section 20 as to the compensation being ordered by the convention, 
and a certificate upon which the warrant of the auditor of state is issued can be 
signed by the presiding officer of the convention after the services have been 
performed, or at any time; or the certificate could be signed by the said presiding 
officer at stated periods, if so provided by the convention. 

Very truly yours, 
TIMOTHY S. HOGAN. 

Attorney General. 
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(To the Constitutional Convention) 
419. 

;\liLEAGE TO OFFICERS AND EMPLOYES OF CONSTITUTIOXAL CON
VENTION CANNOT BE ALLOWED. 

Inasmuch as, tmder the act of 102 0. L. p. 298, officers and employes of the 
convention must receive the same compettsation as is allowed similar officers of the 
general assembly, under Section 51, General Code, these officers and employes can
ltot be allowed their mileage to and from their homes for every two weeks that the 
com•ention has been in session. 

Under Section 56, General Code, the compensation of pages when once fixed, 
cannot be changed and, therefore, having fixed their salaries, the cottvention may 
not now provide for their mileage. 

CoLuMBUS, OHIO, June 7, 1912. 

RoN. C. B. GALBREATH, Secretary, Constitutional Convention, Colttmbus, Ohio. 
DEAR SIR :-I have your verbal request, asking my opinion as to whether or 

not the following resolution submitted to the constitutional convention for adoption, 
would be valid if passed: 

"RESOLVED, That the employes of this convention be allowed mileage 
to and from their respective homes for every two weeks that the con
vention has been in session." 

In reply thereto I beg to advise that Section 20 of the act passed May 31, 
1911, to provide for the election to, and assembling of a convention to revise, alter 
or ~mend the constitution of the state of Ohio, laws of Ohio, 102, page 298 pro
vides as follows: 

"Any elector of the state shall be eligible to membership in such 
convention and any disqualification now imposed by law upon persons 
holding any other office under the laws of the state is hereby removed 
insofar as the right to be a delegate to such convention is concerned. 
The delegates of the convention shall be entitled to the same compensa
tion aud mileage for their services as is allowed by law to members of 
the general assembly for one year, and the officers and employes of 
the convention, as far as practicable, shall be entitled to the same com
pensation for their services as is allowed by law for similar services to 
officers and employes of the general assembly; and compensation for 
all such services shall be paid out of the state treasury on the warrant 
of the auditor of the state; provided, an additional alowance may be 
made to the official reporters of the convention if deemed proper. And 
no warrant shall issue on the state treasury for such compensation, of for 
money for uses of the convention, except on the order of the conven
tion and certificate of the presiding officer thereof." 

Section 51 of the General Code, in relation to the per diem of officers of senate 
and house, provides : 

"The clerks and sergeants-at-arms of the senate and house of 
representatives, and their assistants, shall each be paid five dollars for 
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each day's attendance during the session. For services rendered at the 
organization of the general assembly,- each of the officers named it. 
Section thirty-three, unless re-elected to his position, shall be paid five 
dollars for each day, for not exceeding ten days." 

Section 56 of the General Code, under the head of compensation of pages and 
other employes, provides as follows: 

"The compensation of pages and other employes of either house 
shall be fixed by resolution of such house and not changed during the 
term for which fixed." 

It, therefore, appears that as to the clerks, sergeant-at-arms and their assistants, 
such compensation is fixed by Section 51 ; there being no provision therein for 
mileage. 

As to the pages and other employes, their compensation has already been fixed 
by resolution of the constitutional convention, and the provisions of Section 56 apply 
to them, whereby the, compensation fixed shall not be changed during the term. 

I am, therefore, of opinion that there is no warrant in law for the adoption 
of the resolution proposed. 

Very respectfully yours, 
TIMOTHY S. HOGAN. 

Attorney General. 
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(To the Secretary of the Constitutional Convention) 
465. 

PER DIE:\1 OF SERGEA~T-AT-ARl\IS OF CONSTITUTIOXAL CO::-JVEN
TlOX NOT COXTlNUED DURING TEl\IPORARY ADJOURNl\IEXT
TEIUI OF OFFICE CO::-JTINUES. 

Inasmuch as the constitutional convention has provided a "per diem" com
pensation for the sergeant-at-arms and further made specific provision for a con
tiuuation of the "per diem" for ten days after temporary adjournment, the intent 
that payment shall cease during the time intervening betwee11 the expiration of 
said lm days and the final adjournment, is manifest. 

The term of office, however, is unaffected and the "per diem" is to be allowed 
for any further work which might be required by the body. 

COLUMBUS, OHIO, June 25, 1912. 

HoN. C. B. GALBREATH, Secretary of the Constitutional Convention, Columbus, Ohio. 

DEAR SIR :-Under date of June 17, 1912, you requested the opinion of this 
department as follows: 

"On January 9, 1912, the constitutional convention elected l\Ir. ]. 
C. Sherlock sergeant-at-arms. His office was provided for under the 
following rule of the convention: 

"Rule 1. The officers of the convention shall be a president, a 
vice-president, a secretary and a sergeant-at-arms. These officers shall 
be elected by a majority vote of all the members elected to the conven
tion. Any officer of this convention m:ay be recalled and another 
elected in his place, upon a majority vote of all those elected to the con
vention. 

"The duties of the sergeant-at-arms are prescribed by the following 
rule: 

"Rule 17. The sergeant-at-arms shall have general charge of the 
hall, galleries and smoking room of the convention under the direction of 
the president and of the committee rooms under the direction of the 
secretary. He shall cause all such halls and rooms to be properly 
cleaned and ventilated. He shall enforce the rules as to admission to 
the hall and smoking room of the convention. He shall sign all requisi
tions for supplies for the use of the convention and its 'members. He 
shall perform such other duties as the president or convention shall 
from time to time determine upon. 

"By adoption of the report of the committee on employes the 
salary of the sergeant-at-arms was fixed in the following recommenda
tion: 

"We recommend that all the above named appointees, as well as 
the sergeant-at-arms, shall receive as compensation the sum of five dol
lars ($5.00) per diem. 

"The report of the committee was adopted January 17, 1912. 
"The convention, by resolution, on June 6, 1912, adjourned to meet 

at 2 o'clock in the afternoon of Monday, August 26, 1912, unless a meet
ing of the convention shall be called in the meantime. The written 
demand of any twenty-five members of the convention filed with the 
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secretary of the convention shall constitute a call for any such meeting. 
"The same resolution provided further : 
"Section 3. The services of the sergeant-at-arms, J. C. Sherlock, 

and of the custodian, Fred Blankner, are hereby continued for the 
period of ten days after June 7th, and they are hereby instructed to 
procure boxes and all necessary material for packing and shipping 
documents of the delegates; they are hereby authorized to retain from 
the present force, the necessary help required, not to exceed five per
sons; they shall receive for such service the same per diem as is now 
being paid them by this convention; the president of the convention 
is hereby authorized and instructed to sign vouchers thereof and for 
necessary material and express charges. 

"Section 4. Ten days after June 7, 1912, the sergeant-at-arms of 
this convention shall turn over the hall and committee rooms to the 
proper custodians thereof; except such rooms as may be required by the 
president and secretary of the work authorized by this convention, 
which rooms are hereby retained until August 26, 1912. 

"Mr. Sherlock, it will be seen, is one of the elective officers of the 
convention. Does his term of office extend to the final adjournment of 
the convention or does it expire on June 17th 'ten days after June 7, 
1912?'" 

The compens_ation of the sergeant-at-arms is governed by the recommenda
tion of the committee on employes which was adopted by the convention as follows: 

"We recommend that all the above named employes, as well as the 
sergeant-at-arms shall receive as compensation the sum of five ($5.00) 
dollars per diem." 

It is well settled that the term "per diem" when employed in fixing the com
pensation of an officer, restricts the payment to the time actually spent in the 
performance of the duties of the office. The century dictionary defines the term 
"per diem" as follows: 

"Per diem-By the day; in each day; daily; used of the fees of 
officers when computed by the number of days of service." 

Should the convention body have intended that the sergeant-at-arms was 
to receive payment for the entire period of its existence, it would have ex
pressed that intent by fixing a compensation for longer periods or by fixing 
a salary. Not having done so, the conclusion follows, in view of Section 
3, of the amended resolution quoted above, that that official cannot receive pay after 
June 17th, i. e. at the ·expiration of ten days after June 7, 1912, and before 
August 26, 1912, unless a meeting is called during that time. 

In further support of this construction, attention is called to the following 
language is Section 3, of the amended resolution : 

"They shall receive for such service the same per diem as is now 
being paid them by this convention." 

These words refer to the added services of the sergeant-at-arms during the 
period of ten days after June 7th, and were it intended, in the recommendation of 
the committee on employes, that the compensation of the sergeant-at-arms was 
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to continue until the end of the session, this language would have been altogether 
unnecessary. 

\Vhile these rules govern as to compensation, I see no reason why the 
term of office of the sergeant-at-arms may not continue until the end of the 
session and should any duties be required of him upon the re-assembling of the body 
on August 26, 1912, or by reason of a meeting being called prior to that time, there 
is nothing to prevent his being compensated for these services on the five ($5.00) 
dollar per diem basis during the time of their performance. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attoruey General. 
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(To the Ohio State Archaeological and Historical Society) 
1. 

OHIO STATE ARCHAEOLOGICAL AND HISTORICAL SOCIETY-AP
PROPRIATION FOR 1911 AND 1912-MUSEUM AND LIBRARY 
BUILDING-ASSESSMENTS FOR PAVING PROPERTY ABUTTING 
SPIEGEL GROVE STATE PARK. 

The appropriation bill providing $100,000 for a museum and library building 
"complete" imports that this amount is to be applied to the building includiug its 
equipment. 

The amount applied to these purposes may be proportioned by this society at 
its own discretion; but the greater part thereof should preferredly be applied to' 
the building itself. 

2. The bill imports that Spiegel grove state park may be improved by pay
ment on the property adjoining its three triangular sides. 

CoLUMBUS, OHIO, January 2, 1912. 

HoN. E. 0. RANDALL, Secretary, The Ohio State Archaelogical and Historical 
Society, Columbus, Ohio. 
MY DEAR SIR:-I am in receipt of your letter of December 21, 1911, in which 

communication you ask my opinion upon two questions which are stated by you 
as follows: 

"The general appropriation bills for 1911 and 1912, (102 0. L., 
375 and 396), under the appropriations for the Ohio state archaeological 
and historical society, contain among other items, the following: 

"Building for' museum and library purposes to cost $100,000 com-
plete -----------------------------------------------~~--··--$50,000.00 

"Our society desires to know the meaning of the word 'complete.' 
Under the item as expressed, does the appropriation pertain simply to 
the building, without equipment or furnishings? Does it mean that the 
entire $100,000 must be expended on the building itself, and that the 
society cannot reduce the cost of the building say to $85,000 and expend 
the remaining sum of $15,000 on equipment and furnishings? 

"Also the item: 
"For the proportion of the state of Ohio on account of improve

ment of abutting property of Spiegel grove state park for the street pav
ing (1,300 ft.) on Hayes and (2,000 ft.) on Buckland avenues, state's 
proportion complete ---------------------------$10,000.00 ______ $5,000.00 

"The Spiegel grove park is practically in the shape of a triangle, 
one side of which faces Buckland avenue (2,000 ft.), one side on Hayes 
avenue ( 1,300 ft.) and the third side of the triangle being Wilson avenue, 
something like 1,000 ft. The improvement of Hayes avenue is practically 
completed. We find that the cost of the state for its proportion for 
Hayes avenue and the probable cost to the state for Buckland avenue, to
gether, will not exceed $7,500 to $8,000, and that Wilson avenue can be 
improved in the same way for the remaining sum over and above the 
cost of improving Buckland and Hayes avenue. 

"The society desires to improve Wilson avenue in the same manner 
as the other two avenues. Can we use the fund in excess of that ex
pended for Buckland and Hayes avenues, as above indicated, for similar 
improvements of Wilson avenue?" 
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In answer to your first question, my opinion is that the legislature has appro
priated the sum of $100,000.00 with which your society is to construct a building, 
completed for museum and library purposes. The word "complete," it seems to me, 
was used to express the intention of the legislature, that this sum was intended 
to provide a building sufficiently equipped for the purposes named. The manner in 
which this money is to be expended rests entirely with your society, that is, the 
proportion to be expended for the building proper and for the equipment. You 
might expend $85,000.00 on the building itself and $15,000.00 upon the permanent 
equipment; or, $99,000.00 on the building and $1,000.00 on the equipment. In 
brief, the legislature has appropriated this money to provide a suitable building for 
your society to he used for museum and library purposes, and it is presumed 
you will expend the same in such manner as to erect the building best adapted to 
your present needs. But, as the state, by providing a permanent, safe, and beau
tiful home in which the most valuable collections of your society, while being safe
ly kept, may also be seen and used, gives expression to the approval with which it 
regards the Ohio state archaeological and historical society and its purposes, it would 
seem that in making your plans more regard should be given to the future than 
to the present; the building will be permanent and probably of such design that 
future alterations cannot be made without ruining its symmetry; furniture and 
equipment are transitory, at the best and therefore if it becomes necessary to reduce 
your estimates either on the building or the equipment, would not the interests 
of the public require that the sacrifice be made from a temporary rather than from 
a permanent improvement? 

As to your second question, you state that Spiegel grove state park is prac
tically in the shape of a triangle, one side of which faces Buckland avenue, one side, 
Hayes avenue and the third, Wilson avenue. The obvious conclusion, from the language 
used in making the appropriation, is that the legislature intended to appropriate 
enough money to pay the state's proportion of the paving of all the streets upon 
which this park abuts, namely, Buckland, Hayes and "\Vilson avenues; you state 
that the ~mount of the appropriation is sufficient to pay the state's proportion of 
the paving on all of the said streets, that fact is conclusive. The words and 
figures: 

"(1,300 ft.) on Hayes and (2,000 ft.) on Buckland avenues" can either be 
disregarded, as surplusage; or if these words and figures remain, then the name 
of \Vilson avenue and the number of feet the park faces on this avenue may be 
inserted, as being inadvertently omitted. The controlling language is : 

"For the proportion of the state of Ohio on account of improvement 
of abutting property of Spiegel grove state park for the street paving * * 
state's proportion complete ---------------$10,000.00 __________ $5,000.00" 

My opinion is, therefore that this appropriation is to be used to pay the 
state's proportion of the cost of paving all three streets. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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448. 

ABSTRACT OF TlTLE-"SPIEGEL GROVE" IN FREMONT, SANDUSKY 
COUNTY. 

HoN. E. 0. RANDALL, Secretary Ohio State Archaelogical and Historical Society, 
Columbus, Ohio. 
DEAR SIR :-I beg to acknowledge receipt of an abstract of title to certain real 

estate in the city of Fremont, Sandusky county, Ohio, known as "Spiegel Grove" 
upon which the state is to erect and equip the Hayes commemorative library and 
museum building. You have requested my opinion as to the legality of the title 
to be derived by the state thereby. 

An examination of said abstract discloses no serious defects. No patent is 
shown from the United States government to Moses Nichols, Randall Jerome and 
David Gallagher for tract 12, nor does Randall Jerome appear to have conveyed his 
one-third interest in said premises. Jonathan H. Jerome, whose relationship to 
Randall Jerome is not disclosed, conveyed a one-third interest in said tract 12 to 
Barzillia Inman on July 21, 1832 as shown by deed No. 13. These omis$ions, how
ever, I do not regard as material at this time, inasmuch as Webb C. Hayes the last 
owner of this property and his immediate predecessors in title have had adverse 
possession for more than twenty-one years. 

The records of Sandusky county should be examined for unpaid taxes and 
assessments against said property and a certificate of the clerk of the United States 
court for the northern district of Ohio as to suits and judgment against Webb C. 
Hayes should be attached to the abstract. 

Two deeds for twenty acres of this property have been heretofore executed 
and delivered to the state of Ohio and are of record in Sandusky county, Ohio. 
The same have been approved by my predecessor, Hon. U. G. Denman. A deed for 
the remaining portion of Spiegel grove, consisting of five acres, has been executed 
by Webb C. Hayes to certain trustees, who are authorized to convey said premises 
to the state of Ohio, upon conditiop that the state shall provide for the erection 
of said building within three years from the date of said last named deed, to-wit: 
March 12, 1910, the deed to the state from said trustees to contain certain restrictions, 
as set forth in said deed of trust. The latter deed has been left with you in escrow, 
and I am informed by you that said building is to be erected upon the said five 
acre tract, notwithstanding a statement in the deed itself that said building is to 
be erected upon another part of Spiegel grove heretofore conveyed to the state. 

The first condition in the deed of trust is that "the said the archaeological 
and historical society shall secure the erection upon that part of Spiegel grove, 
heretofore conveyed to the state of Ohio for a state park, a suitable fire-proof 
building on the sight reserved • opposite the Jefferson street entrance, for the 
purpose of preserving and forever keeping in Spiegel grove all papers," etc. 

In view of the foregoing provision nothing should be done toward the erec
tion of said building on any other part of Spiegel grove than that expressly stip
ulated, unless the consent, in writing, of Webb C. Hayes is first obtained, nor until 
the title is fully vested in the state of Ohio for the use and benefit of the Ohio 
state archaeological and historical society. 

Very truly yours, 
TIMOTHY s. HOGAN, 

Attorney General. 
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(To the Veteran Volunteer Firemens' Association) 
484. 

PENSION FUNDS-VOLUNTEER FIREMEN 1\'0T INCLUDED AMONG 
BENEFICIARIES. 

The present statutes providing for the police and fire departments of a city 
and for the establishment and manage11tent of pensi01~ funds, do not exte11d to 
volunteer firemen. 

Inasmuch as volunteer firemen were 11ot under former statutes accorded the 
benefits of pension funds, Section 4613, General Code, providing for the preserva
tion of the rights of all firemm formerly entitled! to benefits of former funds, i.sl 
of no avail. 

MESSRS. RoBERT RArTz, President, and P. H. GALLOWAY, Secretary, Veteran Volun
teer Firemen's Association, Toledo, Ohio. 

GENTLEMEN :-I have given most careful consideration to the question you 
submit through Senators Deaton and Keller and Representative Hillenkamp, as to 
whether there is legal authority for participation by volunteer firemen in the 
regular firemen's pension fund. Before arriving at a conclusion I considered very 
carefully the communications of these gentlemen. I also have before me the opinion 
of Hon. Cornell Schreiber, city solicitor of Toledo, copy of which I herewith en
close. Inasmuch as the arguments in favor of allowing participation in the pension 
fund are so strong, and appeal to the charitable side of one's nature, I went over 
the question very carefully with many attorneys in this department, so as to be 
doubly sure of my conclusion, they all concurring. 

I quote the following provisions of the General Code of Ohio, under which 
municipal corporations are authorized to provide pension funds for firemen: 

"Section 4382. The director of public safety shall classify the 
service in the police and fire departments in conformity with the or
dinance of council determining the number of persons to be employed 
therein, and shall make all rules for the regulation and discipline of such 
departments, except as otherwise provided in this subdivision. 

"Section 4383. Council may provide by general ordinance for the 
relief out of the police or fire funds, of members of either department 
temporarily or permanently disabled in the discharge of their duty. 
Nothing herein shall impair, restrict or repeal any provision of law 
authorizing the levy of taxes in municipalities to provide for firemen's 
police and sanitary police pension funds, and to create and perpetuate 
boards of trustees for the administration of such funds. 

"Section 4600. In any municipal corporation, having a fire depart
ment supported in whole or in part at public expense, the council by 
ordinance may declare the necessity for the establishment and main
tenance of a fireman's pension fund. Thereupon a board of trustees, 
who shall be known as 'trustees of the firemen's pension fund' shall be 
created, which shall consist of the director of public safety, and in 
villages of the fire chief, and five other persons, members of such 
department. * * *" 

"Section 4601. On the second Monday of the month following the 
determination of such director or fire chief to create such fund, an elec
tion shall be held to choose five trustees from the department. * * * * 
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Between the hours of nine o'clock in the forenoon and six o'clock in 
the afternoon on the day designated, each person in the fire department, 
who by its rules, is designated a member thereof, shall send or cause 
to be sent by mail or otherwise, in writing the names of five persons, 
members of the department who are his choice. 

"Section 4607. All fines imposed upon members of the fire depart
ment of the municipality by discipline or punishment by the authority 
having charge or control thereof, and the proceeds of all suits for 
penalties for the violation of a statute of the states or ordinances of 
such municipality with the execution of which such department is 
charged, and licenses or other fees payable thereunder, shall be credited 
to the pension fund. 

"Section 4608. The trustees of the fund may take by gift, grant, 
devise or bequest, moneys, or real or personal property, upon such 
terms as to the investment or expenditure thereof as is fixed by the 
grantor or determined by such trustees. 

"Section 4609. The trustees of the fund may also receive such 
uniform amounts from each person desig11ated by the rules of the fire 
department, a member thereof, as he voluntarily agrees to, to be deducted 
from his monthly pay, and the amount so received shall be used as a fund 
to increase the pension which may be granted to such person or his bene
ficiaries. 

"Section 4612. Such trustees shall make all rules and regulations 
for the distribution of the fund, i11cludi11g the qualificatio11s of those to 
whom any portion of it shall be paid and the amount thereof, but no 
rules or regulations shall be in force until approved by the director of 
public safety or the fire chief of the municipality, as the case may be." 

Section 4382, above quoted, is to be read in connection with the provisions of 
the chapter relating to civil service. From such reading-without elaborating fur
ther on the matter-it appears that only the regular or salaried members of the 
fire department of a municipal corporation are in the strict sense members of the 
department to be classified as such. 

From this it follows that the power of council to provide otherwise than 
through the agency of the pension fund authorized in Section 4600 et sep. of the 
General Code, and which power exists under Section 4383, above quoted, extends 
only to salaried members of the department. 

There is no specific mention of volunteer firemen in any of the present 
statutes relating to cities. Village volunteer firemen are recognized, and their status 
is fixed by Section 4390 of the General Code which I did not quote. Apparently, 
however, volunteer firemen in cities have no present status. 

This distinction between village and city originated with the adoption of the 
municipal code of 1902. Prior to that time, as is well known, special legislation 
as to the several principal cities of the state was the rule; thus, Toledo being a 
"city of the third grade of the first class" was governed by an act found in 86 
0. L., 54, designated in Bates Annotated Statutes as Sections 2476-1 to 2476-16, 
inclusive, which said portions establish a board of four fire commissioners, which 
board was to have the administration of the fire department. The act did not, 
however, define the personnel of the fire department, excepting that in Section 9 
it was provided that, 

"The board * * * shall * * * appoint such members and employes 
as may be necessary for the efficient management of the department." 
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thus seeming to recognize the existence of a department other than the employes 
thereof. 

The last section of this special act provides, in effect, that except insofar as 
inconsistent therewith, the provisions of the general law relating to fire depart
ments should apply to "cities of the third grade of the first class." The effect of 
this provision was to adopt those of Section 2470 Rev. Stat., which was in part as 
follows: 

"The council of any city * * shall have power to "' * * establish 
and maintain a fire department and to provide for the establishment and 
organization of fire and hose company, and to provide such by-laws and 
regulations for the government of such companies as may be deemed 
necessary and proper, provided that no active volunteer firemen * * 
shall be required to serve on juries. * * *" 

Volunteer firemen, then, were expressly recognized as members of a fire 
department under the general law as it existed prior to the adoption of the 
municipal code of 1902. 

At the same time there were several firemen's· pension fund acts similar to 
the one quoted above (which was enacted in 1904, after the adoption of the 
municipal code of 1902), thus there was one applicable to Cincinnati alone (Sec
tions 2477-1 et seq. Revises Statutes) ; one which applied to Oeveland (Sec. 2477-15 
et seq. Rev. Stat.); one which applied to Columbus (Sec. 2477-32 et seq. Rev. Stat.); 
a general pension fund law (Sec. 2477-51 et seq. Rev. Stat.); and one specifically 
applicable to Toledo (Sec. 2477-67 et seq. Rev. Stat.). I quote from the pro
visions of that act found in 92 0. L., 346: 

"Section 1. Be it Enacted by the General Assembly of the State of 
Ohio, That the persons who, from time to time, compose the board of fire 
commissioqers, or such other board or committee of the city council 
of any city of the third grade of the second class, having control or 
management of the fire department of such city, and three other persons, 
members of the fire department therein, elected as herinafter provided, 
shall constitute and be the trustees for the distribution of the pension 
fund now existing or hereafter provided, and shall be called the board of 
trustees of the firemen's pension fund. 

"Section 2. The three persons to be elected as such trustees shall, 
together with three other persons, also members of said fire department, 
be nominated for such office of trustee in a convention to be composed of 
one delegate from each engine, chemical engine, fire boat, hook and ladder 
or hose company, fire alarm telegraph company and the general office 
belonging to the fire department of any such city and called by chief 
of such fire department or three members of such fire department, and 
convened at least two weeks prior to the election of such three trustees. 
* * *" 

(Here follow detailed directions for the payment of benefits, for the retire
ment of members, etc., all which is made applicable generally to "members of the 
fire department" without any definition in said act itself of who should constitute 
such members within the meaning thereof.) 

I have already pointed out that seemingly under Section 2470, supra, active 
volunteer firemen were regarded as members of the department. It does not neces
sarily follow, however, that a definition is thus afforded as to what constitutes a 
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member of the fire department within the meaning of the pension fund laws of 
the city of Toledo. 

Now, Section 4613 of the General Code, which I have not as yet quoted, pro
vides as follows : 

"All persons drawing pensions or entitled to them from existing 
firemen's pension fund shall be and remain beneficiaries in pension funds 
credited under this chapter in the same municipality where they are 
beneficiaries in such existing funds, and shall receive such amounts and 
be subject to the rules and regulations adopted by the board of trustees." 

The significance of this section is this: It preserves to the beneficiaries of the 
existing pension funds the right to participate in pension funds created and pre
served under the act found in 97 0. L., 244, and which now constitutes the above 
quoted section of the General Code; and, if therefore, volunteer firemen in the city 
of Toledo were regarded as members of the fire department under the special pension 
fund law applicable to that city, by the adoption of the municipal code they would 
be entitled to continue as beneficiaries to the fund in the same manner as they were 
formerly entitled to participate therein. If, on the contrary, from the time of the 
amendment of the special law applicable to the city of Toledo until the present time 
voluntary firemen in that city have not been regarded as proper beneficiaries of the 
fund, then, I should be inclined to give great weight to this practical construction 
of the statutes and not at this late date to disturb it. 

I assume from the very existence of the question which you submit that 
voluntary firemen have not heretofore been receiving the benefits of the pension fund, 
nor contributing to it. That being the case, it would seem that all the parties con
cerned do not regard the old law as applicable to such volunteer firemen. This 
is, of course, a mere inference and may not be warranted by the actuill facts. If 
I am in error in assuming the facts to be such as I have stated them, then, of 
course, the conclusion which I have stated does not follow. 

Upon this assumption, however, I would hold, in deference to the aforesaid 
practical construction of the old law, that voluntary firemen of the city of Toledo 
are not entitled as of right to participate in or contributed to the firemen's pension 
fund. 

This brings me to the question as to the power of the trustees of the pension 
fund under Section 4612 above quoted to determine the qualifications of those to 
whom any portion of such fund shall be paid. Does this power authorize such 
trustees to extend the membership of the pension list beyond the regular membership 
of the fire department, or beyond the membership of the pension list as it existed at 
the time of the enactment of what is now Section 4612 of the General Code? 

Upon careful consideration I am unable to reach the conclusion that the word 
"qualification" as herein used refers to the manner of determining the membership 
of the class from which membership shall be drawn, but rather to the determina
tion of the right of one who has contributed to the fund to receive benefits there
from-the question of membership in the department, that of the extent of injuries, 
or of disability, etc.-in other words, I do not find in this section authority to extend 
the benefits of the fund generally speaking to those who are not members of the 
fire department, or to those who are not beneficiaries of the pension fund existing 
at the time the act of which the section is a part went into effect. 

The question is a very difficult one on account of the vagueness of the stat
utory language, and the lack of authorities upon the exact point. I have been 
obliged to assume certain facts of which I have no direct statement. Upon this 
assumption, however, as aforesaid, and upon the construction of the statutes, which 
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seems to me to be the only possible one, I am of the opinion that under the existing 
laws voluntary firemen in the city of Toledo are not entitled to the benefits of the 
firemen's pension fund of that city. The doubt which has been in my mind arises 
from the provisions of Sections 4608 and 4609 of the General Code, above quoted. 
The one permits the trustees of the fund to take by gift, etc., moneys upon such 
terms, and the expenditure thereof as is fixed by the grantor, This might enable 
the trustees to administer in a quasi-official capacity the proceeds of any separate 
fund which might be entrusted to their care and management by volunteer firemen 
for the benefit of disabled volunteer firemen, but would not authorize them to dis
tribute any money derived from contributions made by the regular members of the 
department for such purposes. That is to say, even if these statutes could be con
strued so as to permit the trustees of the firemen's pension fund to manage and 
disburse funds entrusted to them by voluntary firemen, such funds would have 
to be kept separate from the regular firemen's fund. 

Section 4609 speaks of "persons designated by the rules of the department as 
members thereof." Standing by itself this might seem to authorize the director 
of public safety, the administrative head of the fire department, to designate such 
as are merr{bers of the fire department. However, this inference is dispelled by a 
consideration of the immediate context which provides that the amount to be re
c:i>'ed from such persons "shall be deducted from his monthly pay." 
- On the whole, then, I can find no authority for participation by volunteer fire-

1 men in the regular firemen's pension fund. Nor do I find any authority vested in 
1 council to create ·a pension fund other than that provided for in the statutes. 

Such authority is inconsistent with all principles of statutory construction. Having 
prescribed in detail the kinds of firemen's pension funds which council may provide 
for, it necessarily follows that the legislature did not extend authority to council 
to provide for some other kind of pension fund. -------

In conclusion permit me to suggest that the matter is one you should submit to 
the legislature. They have the power to make right any wrongs done your as
sociation; while I have not such power. My duty is confined to an interpretation 
of the statutes as I find them; and the same is true of your worthy city solicitor, 
Mr. Schreiber. I am quite sure that he feels about it as I do; but neither of us 
are permitted to do violence to the law working out its interpretation. 

Very truly yours, 
TrMoTHY S. HoGAN, 

Attorney General. 
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so. 
(To the Ohio State Building Code Commission) 

BUILDING CODE-FIRE DOORS REQUIRED-EXCEPTIONS OF SPECIAL 
PROVISIONS TO GENERAL PROVISIONs-STATUTORY CON
STRUCTION. 

The fact that certain sections of the building code provide for specified fire 
doors and that a section further on states that doors of a different variety may be 
used, under special circumstances, designated therein, does not necessarily in
validate either the one or the other of said sections. 

The general provisions of a statute may be departed from and exception made 
thereto by the special provisions of the same act or of another act 1'elative to the 
same subject. 

CoLUMBUS, Omo, January 16, 1912. 

HoN. THOMAS P. KEARNS, President Ohio Siate Building Code Commission, 
Columbus, Ohio. 
DEAR SIR :-In your communication of January 2nd, you submit the following 

question: 

"Part 3, Title 3, Section 5 of the Ohio building code states that 
standard fire doors shall be constructed in a certain manner. Under 
same part, same title and Section 13, the code states that a different 
or special standard door may be used under certain conditions. 

"The questions at issue are these, viz., does the word may as herein 
used conflict with the word shall and does the use of either or both of 
these words invalidate either or both above sections referred to?" 

Title 3 of part 3 refers to "standard fire doors," Section 1 providing the 
number of doors and where used; Section 2 making a provision regarding "open
ing in walls for standard fire doors;" Section 3 detailing the character of "door 
sills for standard fire doors," and Section 4 providing for "lintels over standard 
fire doors." Section 5 details the "construction of standard fire doors." 

There is no question but that the legislature intended that the requirements 
as set forth in the last named section should be complied with in the construction 
of standard fire doors. 

Section 13 provides for "special standard fire doors,'' and reads as follows: 

"In the finished parts of the building where standard fire doors 
are required and where such doors are used to enclose elevators, stair
ways, or to subdivide a building of one kind of occupancy into smaller 
floor area, special standard fire doors constructed and equipped as follows 
may be used in place of standard fire doors previously prescribed. 

"In the finished parts of the building where double fire doors are 
required or where doors are placed on both sides of the walls, a standard 
automatic fire door or a standard roller steel shutter shall be used on 
one side of the wall, and a special standard fire door may be used on 
the other side in place of standard fire doors previously described. 

"(Then follows in detail the manner, kind and character of con
struction allowed in the special standard fire doors.)" 
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It is readily apparent that the provisions of Sections 1 to 5, supra are the 
general provisions, while the provision found in Section 13 is an exception to the 
general provision. Under the rules of statutory construction there is no question 
but that the later exception, while it prevails in the particular instances, as provided 
in the exception, does not in any way invalidate the general rule which applies in 
all instances other than as provided in the exception. 

It Is so axiomatic that there is hardly any necessity of quoting authority 
that the general provisions of a statute may be varied by the special provisions of 
the same or another statute relative to the subject. 

"The courts presume an intention in the legislature to be consistent 
in the making of laws; and also to have had a purpose in each enactment 
and all its provisions, special circumstances often create a necessity for 
appropriate special provisions, differing from the general rule upon the 
same subject; and so, where such provisions are found in a statute, dif
ferent from the general provisions that would apply to the case, the courts 
must assume that the special provisions were made for adequate reasons, 
and give them effect by construing them as exceptions to the general rule 
contained in the general provision of the statute. In this way, without 
disregarding any of its provisions, effect is given to each and all the pro
visions of a statute. Potter's Dwarris, 272; Sedgwick Stat. Law 423. 

"State ex rei Crawford vs. McGregor, 44 0. S. 631." 

I am, therefore, of the opinion that !::>ection 13 is the exception to the general 
rule provided in the other Sections, 1 to 5 of part 3, title 3 of the Ohio building 
code, and should be read together, each section given full effect, and that there is 
no conflict between the several provisions, but that the provisions of Section 13 
ar·e to be regarded as the exception. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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(To the Probate Judges) 
43. 

JUVENILE COURT-POWER TO EMPLOY REGULAR PHYSICIAN. 

If, in the judgment of the judge exercising the juvenile jurisdiciio11, tile 
regular employment of one or more ph3•sicians for the purpose of examining those 
alleged to be juvenile delinquents or indigent persons and brought into court as' 
such, would be of less expense to the cotmty than the calling of such physician.~ 
as witness in separate cases and the taxing of ordinary witness fees i1~ their favor, 
the court may under Section 1682, General Code properly employ such physicians', 
regularly and certify their compensation to the county treasurer a.s an iltcidental 
expense of the court. 

In as much as no mention of such physicians is made in the juvenile act, they 
are not officers of court nor is their selection an "appointment." 

CoLUMBUS, OHio, January 16, 1912. 

HoN. SAMUEL L. BLACK, Probate Judge, Columbus, Ohio. 
DEAR SIR :-I beg to acknowledge receipt of your Jetter of December I, 1911, 

wherein you request my opinion as to the power of the judge exercising the 
juvenile jurisdiction to appoint physicians to examine children brought into 
juvenile court, as to contagious and infectious diseases. 

You point out that it would be much less expensive to the county for physicians 
to be employed than to be called in :;eparate cases, and their witness fees taxed 
as costs. 

You refer to an opinion said to have been rendered by this department, in 
which you understand that is was held that such physicians might be regularly ap
pointed. No such opinion has been, in point of fact, rendered. The opinion which 
was actually rendered was that it is proper for the juvenile court, or any court 
committing to the girls' industrial home or boys' industrial school, to require the 
testimony of medical witnesses as to the physical condition of children proposed to 
be committed to these institutions, but that it is not proper to pay so-called expert 
witness fees to such witnesses. 

Section 1682, General Code, provides that, 

"Fees and costs in all such cases with such sums as are necessary 
for the incidental expenses of the court and its officers, and the costs of 
transportation of children to places to which they have been committed, 
shall be paid from the county treasury upon itemized vouchers, certified 
to by the judge of the court." 

Section 1683, General Code, provides that, 

"This chapter shall be liberally construed to the end that proper 
guardianship may be provided for the child * * *." 

I am of the opinion that if, in the judgment of the judge exerctsmg the 
juvenile jurisdiction, the regular employment of one or more physicians for the 
purpose of examining those alleged to be juvenile delinquents or indigent persons 
and brought into court as such, would be of less expense to the county, than, the 
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calling of such physicians as witnesses in separate cases, and the taxing of 
ordinary witness fees in their favor in such cases, the court may properly employ 
such physicians regularly and certify their compensation to the county treasurer as 
an incidental expense of the court. 

Inasmuch as no mention of such physicians is made in the juvenile act they 
are not to be regarded as officers of the court, nor is their selection to be regarded 
as in the nature of an "appointment." 

80. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

DETENTIO~ HOME-POWERS OF COUNTY COM:\IISSIO:t'\ERS TO 
ESTABLISH-LEASE OR PURCHASE-NECESSITY FOR VOTE OF 
ELECTORS. 

The cozmty commissioners have authority under Sectiott 2434, General Code 
to purchase land to establish a detention home without the vote of the electors 
within the limitations of this section and also those of Section 5638 General Code. 

The commissioners may lease a building to be used as a detention home 1111der 
ample authority without the vote of the electors. 

CoLUMBUS, 0Hro, January 24, 1912. 

HoN. DAVID F. GRIFFITH, Probate Judge, Youngstown, Ohio. 
DEAR SIR :-I beg to acknowledge receipt of your letter of January 15th, 

requesting my opinion upon the following question: 

"Have the county commissioners the authority to establish a deten
tion home, either by purchase or lease, without first submitting the 
question to a vote of the people?" 

You cite me, as bearing upon this question, the provision of Sections 1670 and 
1671, General Code, which, in effect, authorize the county commissioners upon the 
recommendation of the judge exercising the juvenile jurisdiction, to provide by 
purchase or lease a detention home in connection with. the juvenile court. You also 
cite Sections 2433 and 2434, General Code, as amended 102 0. L., 54. Section 2433 
authorizes the county commissioners to purchase a site for a detention home. 

Section 2434, as amended by said act, contains the following proviso : 

"Provided, that if the judge designated to transact the business aris
ing under the jurisdiction provided for in Section 1639 of the General 
Code of the state of Ohio, shall advise and recommend in writing to 
the county commissioners of any county the purchase of land for and 
the erection of a place to be known as a detention home, or additional 
land for an infirmary or county children's home, the commissioners 
without first submitting the question to the vote of the county may 
levy a tax for either or both of such purposes in an amount not to 
exceed in any one year two-tenths of one mill for every dollar of taxable 
property on the tax duplicate of said county." 
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Without this proviso the acquisition of land as a site for a detention home, or 
the purchase of a building for such purpose, would, in my opinion, have been 
subject to Section 5638, General Code and the succeeding sections which provide, in 
effect, that the commissioners shall not appropriate any money for such purposes 
when the total expense thereby to be incurred exceeds fifteen thousand dollars, 
without submitting the question as to the policy thereof to a vote of the electors. 

The related sections are, in my opinion, to be construed as follows: Land 
as a site for a detention home may be purchased, or a building may be purchased 
for that purpose if the cost of the transaction exceeds fifteen thousand dollars 
but "does not exceed an amount equal to two-tenths of one mill of every dollar of 
taxable property on the tax duplicate of the county, without submitting the 
policy thereof to a vote of the electors. If, however, the amount to be expended in 
such a transaction exceeds both the fifteen thousand dollars mentioned in Section 
5638, General Code, and the amount equal to two-tenths of one mill for every 
dollar of taxable property on the tax duplicate, then the commissioners may not 
establish a detention home in this manner without a vote of the people. If, how
ever, the sum of fifteen thousand dollars is greater in amount than a sum equal 
to two-tenths of one mill for every dollar of taxable property on the county dupli
cate, then, in my opinion, the fifteen thousand dollar limit would apply, and in a 
county having such a duplicate, a building could be purchased or a site could be 
acquired by purchase at a cost greater than two-tenths of one mill for every 
dollar on the tax duplicate and less than fifteen thousand dollars. In other words, 
the purpose of the proviso of Section 2434, General Code, does not seem to 
create a new limitation in place of fifteen thousand dollars, but rather to remove 
that limitation only in cases in which it would prevent the commissioners from 
proceeding with respect to a detention home without a vote of the people. Stated 
in a word-whichever of those two limitations is the greater, governs. These 
conclusions follow from the fact that there is no procedure in Section 2434, 
General Code, or in any directly related sections, for submitting such questions 
to popular vote, hence this proviso must be regarded as a special case under 
Section 5638, General Code. 

If the judge and the commissioners desire merely to lease a building to be 
used as a detention home, the commissioners have ample authority in the premises 
without a vote of the electors. 

390. 

Very truly yours, 

TrMOTHY S. HoGAN, 
Attorney General. 

NEWSPAPERS OF GENERAL CIRCULATION-PUBLICATION OF AP
POINTMENT OF ADMINISTRATORS AND EXECUTORS-CATH
OLIC COLUMBIAN. 

Although devoted primarily to the propagation of religion, the Catholic 
Columbian is a paper devoted to the dissemination of news of a general character 
and its circulation is sufficielltly wide to bring it within the category of "news
papers of a general circulation." The paper is therefore, a lawful vehicle for the 
publication of legal advertisements of the appointments of admi11istrators and 
executors, under Section 10712 General Code. 
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CoLuMBus, OHIO, )lay 24, 1912. 

HaN. SAMUEL L. BLACK, Judge of Probate Court of Franklin County, Ohio, 
Columbus, Ohio. 
DEAR SIR :-In your communication of :March 9, 1912, you advise as follows: 

"We are in receipt of a communication from James T. Carroll, 
manager of The Catholic Columbian, a newspaper printed in this city, 
soliciting legal advertisements of the appointments of administrators 
and executors, as required under Section 10712. 

".Mr. Carroll states that the Columbian has a circulation reaching 
fifty thousand readers, a great many of these being non-catholics. 
That business men, regardless of religion, are advertising in his paper, 
and the Catholic Columbian,· from a legal point is a newspaper of 'general 
circulation' and entitled to publish legal notices and advertisements. 

"As the title of real estate would be affected if appointments were 
published in the Catholic Columbian, and it should afterwards be held 
as not a paper of 'general circulation,' we will kindly ask you to give 
us an opinion in the matter at your earliest convenience." 

Section 10712 of the General Code provides as follows: 

"Within three months after giving bond for the discharge of his 
trust, every executor or administrator must cause notice of his ap
pointment to be published in some newspaper of general circulation in 
the county, in which the letters were issued, for three consecutive 
weeks." 

The questions to be determined, therefore, are 1st. Is the Catholic Columbian 
a newspaper? 2nd. If it be a newspaper, has it "general circulation" within 
contemplation of law? 

The supreme court of Nebraska in the case of Hanscom vs. Meyer, 48 L. R. 
A., 409, throws light upon what is a newspaper, the first syllabus of that case 
being: 

"Evidence examined, and found that the Omaha Mercury is ·a 
weekly publication, circulating among various classes of people within the 
county and state; that its printed matter consists principally of legal 
notices and information regarding the courts, and of legal matters in 
general, and also advertising of a miscellaneous character, literature of 
a general kind, and a limited amount of general news of current 
events. 

"Held, that such publication is a newspaper within the meaning 
of Section 497 of the code of civil procedure; that the fact that it also 
makes a speciality of some particular class of business and conveys 
intelligence of particular interest to those engaged in such business, will 
not thereby deprive it of its general classification as a newspaper, with
in the meaning of the statute." 

The supreme court of Indiana 111 the case of Lynn vs. Allen, found 111 33 
L. R. A., 779, held : 

"A daily journal having a circulation of about 3,000 copies among 
judges, lawyers, bankers, collection and com~ercial agenices, real estate 
dealers, merchants, and other professional and business men, and kept 
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on sale at public news stands, although devoted primarily to legal 
matters, but publishing proceedings of the board of public works and 
a complete record of deeds filed in the recorder's office, as well as 
mortgages, mechanics' and other liens, assessments and sheriffs' sales of 
real estate, together with the quotations of local securities, railroad 
timetables, and having one or more columns devoted to the general news 
of the day, is a 'newspaper of general circulation' within the meaning 
of Rev. Stat. 1894, Sections 320, 1296, relating to the publication of 
legal notices." 

I find that the following from the case of Lynch vs. Durfee in the supreme 
court of Michigan, 24 L. R. A., 793, is pertinent : 

"A weekly journal devoted primarily to the interests of the legal 
profession, but containing matters of interest to the general public, 
such as personal items, notices of passing events, a record of property 
transfers and mortgages, and general trade advertisements, and having 
bankers, brokers, real estate agents, merchants and business men, as 
well as judges and lawyers among its subscribers, is a newspaper within 
the Michigan statutes providing for publication of legal notices in a 
newspaper." 

I find another opm10n of interest from the supreme court of Nebraska, 17 
L. R. A., 821, whereof the second syllabus is as follows: 

"It is not necessary that the newspaper circulate to any con
siderable extent, if at all, out of the state, or that it circulate in every 
county of the state, but it must extend beyond the· county in which. it 
is published, and have a general circulation." 

The principles of law laid down in the foregoing cases apply in my judgment, 
to the matter at hand. The courts referred to give ample light for answer 
to your inquiry as measured by the publication to which you refer. However, 
the courts of this state have spoken on the subject. The syllabus in the case 
of Bigalke vs. Bigalke, 19 0. C. C. Reports, 331, is as follows: 

"'The Cleveland Daily Record'" although principally devoted to 
news of a legal character, is a 'newspaper' within the meaning of Section 
5050, R. S., and the publication therein of legal notices, required by law 
to be published in a newspaper, is a compliance with the law." 

And in this case, Judge Caldwell, speaking for the court, quotes Judge Wade 
on the "Law of Notices," Section 1066, as follows: 

"What is a newspaper? In order to fulfill the terms of the law, 
the notice must be directed, by the court or officer, to be inserted, for 
the statutory time, in some paper printed and circulated for the . dis
semination of 11ews; but it is not essential that, to answer the description, 
the paper shall be devoted to the dissemination of news of a general 
character. It may," with equal propriety, be published in a paper devoted 
exclusively to the discussion of religion, legal, commercial or scien
tific topics, and the diffusion of knowledge touching special matters 
within its limited sphere, as in a public journal, the columns of which are 
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open to news of a general character. It may be a religious newspaper, 
a commercial newspaper, a legal newspaper, or a scientific newspaper, or 
a political newspaper." 
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I am personally familiar with the Catholic Columbian, having read it weekly 
for a quarter of a century, and I casually picked up the issue of May 17th to 
note somewhat definitely the character of the publication. Therein is to be found 
contributions from a regular correspondent, who writes on general subjects, and 
among them a discussion of the attorney general's opinion on the Kimble corrupt 
practices act; news about the state conclave of the Knights of Columbus; news 
from the national capital in relation to the United States army; reference to 
the conferring of medals by educational institutions; an article on the future of 
China; and an article on labor and Memorial day; and article concerning James 
Boyle's book on Socialism; an industrial page covering a multitude of subjects; 
an article concerning books; a column from Cincinnati entirely devoted to current 
news items; an announcement of Mr. Brumbaugh's candidacy for congress from 
the 12th district; likewise one from Mr. Mulby, candidate for county commissioner; 
one from Mr. 'Villiams candidate for sheriff, in the form of a news item; article 
concerning the present campaign in reference to women's suffrage; a news column 
devoted exclusively to current local news items; comments and incidents in 
relation to the bond issue voted upon at the recent primaries; an account of a 
trip down the Ohio and Mississippi rivers in pioneer days; and numerous items 
of news scattered throughout the paper; much historical matter, much of a 
philosophical nature, the origin of Arbor day, and advertisements of all kinds from 
banks, ice cream parlors, trust companies, lumber companies, health resorts, brokers, 
undertaking establishments, real estate concerns, notices of meetings of stock
holders of realty companies, one signed by George T. Spahr and Daniel H. 
Sowers, distinguished attorney of the city as attorney, advertisements from shoe 
stores, furniture stores, etc. 

Indeed, the paper seems to be a first-class weekly advertising medium. I 
have given you only a few of the items contained in the paper. It is likewise the 
practice of the paper at stated periods, either semi-yearly or yearly, I do not 
know which, to give a resume of all the important events in our country, political, 
religious, social and industrial. It also gives news of nominations of candidates, 
state, national and local. 

The decisions quoted disclose that a paper is no less a newspaper because it 
may be devoted primarily to the propagation of religion, and this appears clear 
from the decision of the Ohio court quoted. 

I do not deem it necessary to say more on this, but I am clearly of the 
opinion that the paper is a newspaper. 

Upon the second proposition, has it general cirwlation. I will say that the 
circulation of the paper, I am' told, reaches several thousand subscribers in Franklin 
county, a circulation that is not limited to any class either religious or political, 
the same being among business men, lawyers, court officials, state officials and 
people in all walks of life. At this point I will quote that third syllabus of the 
case of State ex rei. Sentinel Company vs. Wood Co., ( Comrs.) in the 6th circuit 
court of Ohio, found in The Ohio Law Bulletin of March 11, 1912, at page 93: 

"A newspaper of 800 circulation in cotmty of 50,000 with but sixteen 
in part of county containing 35,000 inhabitants is of general circulation. 
A newspaper having a circulation of about 800 subscribers in a country 
of about 50,000 inhabitants, in fifteen of the twenty townships of which 
it had a circulation of thirty-six subscribers out of a population of 
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35,000 or more, and the remainder of its circulation being in a part 
of the county containing the other five townships, is a paper of general 
circulation within the meaning of General Code, Section 2508." 

The Catholic Columbian circulates extensively in the city of Columbus, in 
all parts of the city, and throughout the townships and municipalities of Franklin 
county.. In addition to this, the paper has a very wide circulation for a weekly 
paper in all the cities of the state, and there is perhaps not a county in the state 
in which the paper has not some readers, and it likewise circulates extensively in 
the various states of the Union. Its exchange list is also very large in the county, 
state and country. The subscription to the paper is $2.00 per year, payable in 
advance. 

'Without going further into detail, I have no doubt whatever about its being 
one of general circulation. 

As to the selection of a newspaper for advertising sheriffs' sales, I will quote 
from the 3rd syllabus of the case of Augustus vs. Lynd et a!., 7th Ohio N. P. 
Reports, 473, which is of interest: 

"The statute making it the duty of the sheriff to give public notice 
of the time and the place of sale in a newspaper; and he may select 
any paper he pleased, subject only to the statutory requirement that 
the paper so selected be one printed and of general circulation in the 
county." 

The same principle that applies to the sheriff in reference to the selection 
of a newspaper would apply to the probate judge. 

I might say in addition to what is heretofore stated, that the Columbian 
frequently carries legal advertisements inserted by careful and competent at
torneys, residents of Columbus, who understand the character of the paper and 
the extent of its circulation. 

561. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

"COSTS"-PARTY LOSING IN APPEAL TO PROBATE COURT UPON 
AWARD OF DAMAGES BY COUNTY COMMISSIONERS FOR ALTER
ATION OF ROAD-JURY FEES AND MILEAGE PAYABLE FROM 
COUNTY TREASURY. 

The term "all costs," as employed in Section 7085 of the General Code provid
ing for the payment of the same by a party who appeals to Probate court upon an 
allowance of damages by the county commissioners, when such party fails to obtain 
a greater award upon such appeal, does not include the fees and mileage of the 
jury. These are to be paid from the county treasury as provided in Section 3008 
of the General Code. 

CoLUMBUS, OHIO, July 26, 1912. 

HoN. A. L. SMITH, Probate Judge, Marietta, Ohio. 

DEAR Sm:-Your favor of July 19, 1912, is received, in which you inquire: 
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"I have before me an appeal from the county commisioners, for 
the allowance of compensation and damages for alteration of county road. 

"The appeal bond was given, transcript duly filed, jury drawn, etc., 
proceedings all regular. In a county road appeal of this kind should 
the jury fees and mileage be taxed as a part of the costs and adjudged 
against the loosing party, or should said fees and mileage be paid 
by the county under the general law relating to juries?" 
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Section 7085, General Code, provides for the taxing of costs in appeals for 
compensation and damages on account of the alteration of a county road, as 
follows: 

"If by the final decision in the probate court, a claimant of com
pensation and damages does not obtain a greater sum than was awarded 
to him, by the order of the commissioners or township trustees from 
which he appealed, he shall pay all costs created by his appeal, so far as 
the court can ascertain them, and judgment shall be rendered against 
him therefor. In cases not hereinbefore specially provided for, the court 
shall give such judgment in respect to costs as is equitable, and the 
county commissioners may pay out of the county treasury any part, 
or all, of any costs that may be adjudged against defendants if in their 
opinion the public utility and the justice of the case justifies it." 

The question to be determined is, does the term "all costs created by the ap
peal" include the fees and mileage of the jurors? 

Section 7080, General Code, provides: 

"Upon such appeal, whether joint or several, the probate court shall 
confine itself to the questions of compensation and damages presented 
by it, and, after the docketing thereof, shall forthwith cause a jury of 
twelve men to be selected and returned by the sheriff and clerk of the 
county, as provided by law. After receiving the names of such jurors, 
the court shall issue a venire commanding them to appear in court, on a 
day and hour named in the venire, which shall not be later than the 
twentieth day from its date, to serve as jurors upon the trial of such 
claims." 

Section 7094, General Code, provides: 

"For their services required by this chapter, the officers herein men
tioned shall be entitled to the fees which they are entitled to by law for 
like services in other cases. The persons appointed to show premises to a 
jury sha.ll receive such compensation, to be taxed in the cost bill, as the 
court directs." 

Section 3008, General Code, provides for the fees and mileage of grand and 
petit jurors and that the same shall be paid by the county treasurer, as follows: 

"Each grand or petit juror drawn from the jury box pursuant 
to law: each juror selected by the court as talesman as provided by law, 
and each talesman, shall receive two dollars for eacli day of service, and 
if not a talesman, five cents each mile from his place of residence to the 
county seat. Such compensation shall be certified by the clerk of the 
court and paid by the county treasurer on the warrant of the county 
auditor." 
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Section 11204, General Code, provides: 

"The fees of witnesses, jurors, sheriffs, coroners and constables, for 
all services rendered in the probate court, or by order of the probate 
judge, shall be the same as provided by law, for like services in the 
court of common pleas." 

In case of State vs. Board of Commissioners, 7 Cir. Dec. (14 C. C. R. 26), 
it is held: 

"The word "costs" has long had a legal signification, and m Ohio 
it covers only those expenditures in a suit which by law are taxable, 
and to be included in the judgment therein. 

"Under the law of this state, the fees of persons summoned as 
jurors in criminal cases, whether used on the trial or discharged, are 
not taxable as costs against a party convicted of an offense. 

"This term, as used in Section 7264 Revised Statutes which pro
vides for a change of venue in criminal trials, and for the re-imburse
ment of the county to which a case is thus sent, for "costs accruing" 
from such change, must be read as having its usual legal import. There
fore, L. being indicted in M. county for murder, the venue changed to 
G. county, where the case was tried, and he convicted of manslaughter; 
held, that the latter county is not entitled to recover from the former, 
fees it was compelled to pay to persons summoned as jurors in the 
case, notwithstanding they were necessarily and properly called for such 
service." 

The term "costs accruing" as used in the statute under consideration therein 
was held not to include the fees of the jurors. The theory of the court is that 
the term "cost" does not include all the expenses of a proceeding. 

The foregoing case is referred to by Spear, J., in case of Thurlow vs. Board 
of Commissioners, 81 Ohio St. 447, on page 449, where he says: 

"The matter of jury fees was involved in State ex rei. vs Board of 
Commissioners, 14 0. C. C. 26, and it was held by the circuit court, 
opinion by Sibley, J., that the costs in such case which the county where 
the indictment was found has to pay do not include expenses incurred 
for securing a jury to try the case. 

The provisions of the statute under consideration in 7 Cir. Dec. 351, supra, 
are not substantially different from the provisions of Secti6n 7085, General Code, 
now under consideration as to the payment of the costs. The statute as to the 
payment of costs on a change of venue in a criminal case has now been amended 
so as to specifically include the fees of the jury as shown by Section 13638, 
General Code, which reads : 

"The cost accruing from a change of venue, including the com
pensation of the attorneys so appointed, the reasonable expense of the 
prosecuting attorney incurred in consequence of the change of venue, 
the fees of such clerk and the sheriff, and the fees of the jury sitting 
in the trial of the case in the court of the county to which the venue is 
changed, shall be allowed and paid by the commissioners of the county 
in which such indictment was found." 
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In proceedings in the common pleas court the fees of jurors are not taxable 
as costs against the parties. the statutes in reference to appeals of the kind now 
in question do not specifically provide that the fees of the jurors shall be taxable 
as costs. \Vithout such specific provision the rule will be the same as in the 
common pleas court. 

I am, therefore, of the opinion that the term "all costs" as used in Section 
7085, General Code, does not include the fees and mileage of the jury. These are 
to be paid from the county treasury as provided in Section 3008, General Code. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attomey General. 
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(To the Judge of Common Pleas) 
183. 

CRIMINAL JURISDICTION OVER UNNATURALIZED CITIZENS
POWERS OF PROSECUTING ATTORNEY AND ATTORNEY GE;\
ERAL. 

When one 111111aturalized citizen who has killed another tmnaturalized citizen, 
!zas been indicted in Ohio, for, murder in the first degree, tlze prosecuting attomey 
has ample authority to prosewte the case and to hire assistants for that purpose. 

The attorney general is not authorized to lend assistance in such case e.rcept 
upon the written request of the governor .. 

CoLUMBUS, OHIO, 1\·Iarch 5, 1912. 

BoN. WILLIAM T. DEVOR, Judge of the Court of Common Pleas, Ashland, Ohio. 

DEAR SIR :-I am in receipt of your letter of February 19, 1912, in which you 
say that 

· "Two men indicted for murder in the first degree are now con
fined ip our county jail and they have entered a plea of 'not guilty' 
to said indictments. They are charged with having killed one Martin 
Sxabol, a Hungarian, and the two indicted men are also Hungarians 
and not citizens of the United States. What I would like to know is, 
whether the state of Ohio is required to bear the expense of the prosecu
tion of these men? 

"Also, would the state furnish an assistant to aid the prosecuting 
attorney in prosecuting said defendants without any expense to Ashland 
county?" 

and in reply to your first inquiry I desire to say that I have given this matter 
careful consideration and I can see·no reason why any person regularly indicted for the 
heinous crime of murder in any county of this state could escape trial under the 
said indictments on the ground that they were of foreign birth and had not 
become naturalized citizens of the United States, as under the law, not only federal 
but state ·prosecutions for crime are not exempt on account of said parties com
mitting the same, or accused of committing said cr.ime with which they are charged, 
being foreigners. 

It is the policy of our laws that all persons accused of the crime should be 
tried therefor and under our constitution, the right of .trial by jury shall be in
violate and justice shall be administered without denial or delay.· And the law 
relating to the trial of those accused of the commission of a felony in this state 
guarantee the things above referred to to each such person, and the state has 
provided under Section 13618 that if the prisoner under indictment is indigent the 
court shall appoint counsel to defend him, and I know of no federal or state law, 
and I am unable to find any, which would hold any foreign government liable to the 
state of Ohio for re-imbursement thereto for the necessary expenses incurred in 
the trial of the parties you say are indicted in Ashland county for murder in 
the first degree. 

As to your second question, I desire to say that· Section 333 provides that the 
attorney general shall be the chief law officer for the state and all its departments, 
that he shall appear for the state in the trial and argument for all civil and 
criminal cases in the supreme court in which the state may be directly or in-
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directly interested ; and when required by the governor or the general assembly 
he shaH appear for the state in any court or tribunal in a cause in which the 
'tate is a party or in which the state is directly interested. Upon the '<<•rittm 
request of the govemor, he shall prosecute any person indicted for crime. 

The section of the General Code above referred to very clearly defines the 
powers and duties of the attorney general in relation to the question you ask as to 
the attorney general's assisting in the prosecuting the parties indicted for murder 
in Ashland county without any expense to said county, and only in cases where the 
written request of the governor has been made of the attorney general shall he 
prosecute any person indicted for a crime, and the governor not having requested 
my assistance in the matter referred to in your letter, I will have to refuse to 
assist the prosecutor, as our appropriations are limited and our duties are so arduous 
and many that it would be almost an impossibility to assist the respective pros
ecutors of the state in the conducting of criminal trials in the respective counties 
which they represent. 

I would suggest to you that you have ample authority under the statutes to 
employ assistants for your prosecutor in such grave matters as prosecuting any 
person or persons charged with murder in the first degree, and think that a matter 
of expense to the county should not interfere with justice being honestly and 
speedily administered. 

Regretting very much that I am unable to give you any further assistance 
than the suggestions above stated, I am, • 

233. 

Very sincerely yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

SUSPENSION OF EXECUTION OF SENTENCE-POWERS OF COURT 
lN ?IIISDEMEANOR AND FELONY CASES-DUTIES OF SHERTFF 
J\~D CLERK INDIVISIBLE. 

The common pleas court upon a plea or verdict of guilty iu a felon;>.• case, 
may 11ot sentence the defendant to the penitentiary for a term of years and in the 
same judgment suspend the execution thereof as to a part of the term of :years. 

The power of a court to suspend execution of a sentence extmds only to the 
1wtllral subdivisions of the same. The statutes provide separate and wtire d11ties 
with respect to the sheriff aud clerk in the execution of fine aud costs or of im
prisonmeut or sentence to tlte penitentiary. These duties are each indivisible and 
may 1101 be comma11ded in part or restrained in part. 

CoLUMBus, Omo, April 4, 1912. 

HaN. ALBION Z. BLATR, Judge Common Pleas Court, Portsmouth, Ohio. 

DEAR SrR :-I beg to acknowledge the receipt of your letter of January 30, 
1912, requesting my opinion upon the following question: 

"May the common pleas court upon a plea or verdict of guilty in 
a felony case sentence the defendant to the penitentiary for a term of 
years, and in the same judgment suspend the execution thereof as 
apart of the term of years? If not to what extent does the power to 
suspend execution of sentence exist?" 



1052 COMMON PLEAS JUDGE 

In the case of Webber vs. State, 58 0. S. 616 it was held in the language 
of the syllabus that, 

"In a criminal case the court has the power to suspend the execu
tion of the sentence in whole or in part unless otherwise provided by 
statute; and has power to set aside such suspension at any time during 
the term of court at which sentence was passed." 

The facts of this case need not be analyzed further than to state that the 
suspension of sentence referred to in the syllabus thereof was of the jail part of a 
sentence consisting of a fine, costs and imprisonment in jail for a number of days. 
Whe·n the court then used the language "in whole or in part" in its syllabus it is 
apparent that it did not necessarily have in mind the separation of a sentence for 
the purpose of suspension of the execution thereof excepting into its natural 
elements, so to speak; that is to say, the part suspension which the court had in 
mind was the suspension of the whole term of imprisonment as a part of the entire 
sentence which consisted of fine and costs in addition thereto. 

This case then is not authority in support of an affirmative answer to the 
first branch of your question. I have sought for adjudications upon this 
question but without success. The consideration which I have given to the question 
has induced me, however, to reach a negative conclusion thereon. My reasons for 
such a conclusion are as follows : 

Section 13720 provides in part as follows: 

"A person sentenced to the penitentiary * * * shall be conveyed 
to the penitentiary * * * by the sheriff * * * and delivered into the 
custody of the warden * * * with a copy of such sentence there to be 
kept until the term of his imprisonment expires or he is pardoned * * *." 

Section 13722 General Code provides that: 

"Upon sentence of a person for felony * * * the clerk * * * 
shall make and certify * * * a complete bill of the costs * * *." 

Section 13723 provides that : 

"The clerk shall forthwith issue to the sheriff * * * executions 
against his property for the costs of prosecution * * *." 

The execution of the sentence of the court, as I understand it, consists of 
the two acts described and provided for in these three sections. If the execution 
of the imprisonment part of the sentence be suspended. the sheriff will not proceed 
to discharge his duty under the section, and if that of the costs be suspended the 
same would be true of the clerk and sheriff under the other provisions quoted. 
The duty of the sheriff is indivisible; that of the clerk likewise. It consists merely 
of the performance of a ministerial act. It may be commanded or restrained; 
but it cannot be commanded in part and restrained in part. 

In the case of a misdemeanor there might be, of course three separate acts 
necessary to execute a sentence. The sheriff would be obliged under one branch of 
the sentence to convey the prisoner"to jail, under another branch to levy upon his 
property or body for the fine and under still another to take similar action to 
secure the costs of the prosecution. The sheriff may be commanded to do or not 
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to cio any one of these acts, but he may not be ordered to collect a certain part only, 
say, of the costs adjudged or to levy for a portion only of the fine imposed, or 
to convey to the county jail and there keep the prisoner for ten or twenty days. 

The foregoing reasons are sufficient to my mind for the conclusion which I 
have reached. I forbear to discuss the bearing upon the question of the parole 
statutes which seem to impose upon what is now the board of administration a 
function practically the same as that which would be assumed by the court if it had 
the power referred to in the first branch of your question. This might be an ad
ditional reason for holding that the power to order the release of a prisoner 
sentenced for a certain term of years before the expiration of that term under 
suspension of sentence as to the remainder, is not a judicial power. I mention this 
possible argument, and do not dwell upon it further, not because I do not believe 
it valid but because the reasons I have already suggested are, in my opinion, 
sufficient for the conclusion I have reached. 

It is then my opinion that a common pleas court may not lawfully adjudge 
in its sentence in a felony case that the prisoner shall be confined in the peni
tentiary for a term of years but shall be released before the term of years expires 
and the sentense be considered suspended for the remainder of the term. 

The discussion in which I have indulged myself has doubtless already sug
gested to you the answer to the second branch of your question which I believe 
to be correct. I content myself, therefore, with a simple statement of it. 

In my opinion the common pleas court, in common with other courts of 
criminal jurisdiction has the power to suspend the execution of any single act re
quired in order to carry its sentence into effect; and if the sentence is such as 
would require the performance of more than one separate and distinct duty by the 
executive officer charged with its execution, the sentence which would other
wise set such officer in motion, so to speak, in each of the respects in which he 
would be required under the sentence to act, may be suspended as to one or more 
of those acts; but the court may not direct the performance of any of the acts 
enjoined upon the executive officer in a manner different from that prescribed 
by the sentence and by the law authorizing the rendition thereof. That is to say, 
it is my opinion that the court may lawfully suspend the imprisonment part of a 
'entence consisting of imprisonment, line and costs or of imprisonment and costs, 
or may suspend the imprisonment and fine, parts of a sentence consisting of im
prisonment, fine and costs but may not further sub-divide its sentence for the 
purpose of suspension of any part thereof. 

I am sure I have not misunderstand the object of your inquiry. T take 
it that it will be understood that I have been speaking of the suspension of the 
execution of the sentence in whole or in part and not of the revision, revocation oral
teration of a sentence by a court of record during the term at which a sentence was 
pronounced. This matter, of course, is quite separate and distinct from that 
which I have been discussing. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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450. 

WARRANT LOST OR DESTROYED-DUPLICATE MAY NOT BE ISSUED 
WITHOUT LEGISLATIVE ACTION. 

Whe11 a warrant upon the county treasury for an officer's salary has bee1v 
lost or destroyed, a duplicate may not be issued by the auditor without an express 
authorization of the legislature. 

CoLUMBUS, OHIO, June 13, 1912. 

HoN. HARVEY R. KEELER, Judge Comm~n Pleas Court, Cleveland, Ohio. 

DEAR SIR :-Under favor of June 7th, you requested the opinion of this office 
as follows: 

"A warrant for my salary due from the state for the month of 
May, 1912, was mailed to me from the office of the auditor of state at 
Columbus nearly two weeks ago. It has not yet reached me, and I suspect 
that the same has been stolen and either cashed or destroyed. Mr. 
Beatty, deputy auditor of state, informs me, in a letter of June 6th, that 
there is no law that would authorize the department to issue a duplicate 
without warrant from the general assembly. As you may well see, this 
would put me to great inconvenience, delay and some considerable 
expense. I do not know that you have ever heretofore had a like matter 
before you, but it strikes me as singular that a duplicate cannot be 
issued upon sufficient affidavits, etc. Should the original warrant ever 
reach me after its travels about the earth, and after a duplicate had 
been received, I would of course return the same to the state. 

"May I ask you to look into this matter and advise me, and also the 
department of the auditor of state, as I am greatly inconvenienced by 
this delay." 

It has been the universal practice, when a warrant has been lost or destroyed, 
to require an express authorization of the legislature for the issuance of a dupli
cate warrant. As examples of this practice, permit me to point to the act of 102 
0. L. p. 298 which follows: 

"Be it enacted by the General Assembly of the state of Ohio: 
"Section 1. That the auditor of state is hereby authorized to 

issue duplicate warrants on the state treasury, as follows, the originals 
of which have been lost or destroyed: 

"Warrant No. 20789 favor of Captain Charles E. Frye, series 1910, 
for $85.00. 

"Warrant No. 17355 favor of F. M. McOeary, series of 1910, for 
$1.90. 

"Warrant No. 16980 favor of Central District and Printing Tele
graph Company, series 1910, for $26.65." 

There arc to be found no statutory provisions authorizing the auditor of state 
to issue such warrants without legislative action. There is, furthermore, a complete 
omission in the statutes of any authorization of duties on the part of the auditor 
which would be necessary as safe-guards in such proceedure by way of the re
quirement of affidavits and other securities against a possible re-appearance of the 
missing warrant. 
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In the absence of statutory authorization, therefore, and particularly in view 
of the action which the legislature has universally taken in these cases, there can 
be no doubt of the legislative intent to exclude from the auditor, the exercise 
of this important power which, without question, would be liable to abuse without 
stati.ttory safe-guarding obligations. 

I realize, with regret, the hardship which this holding fails to alleviate, but 
cannot, in the nature of things, come to a different conclusion. 

6-Vol. II-A. G. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attomey General. 
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(To the Judge of Juvenile Court) 
341. 

ANNUAL REPORT-JUVENILE COURT MAY NOT PUBLISH. 

There is no authorization in law for the publication of an annual report by 
the juvenile court. 

CoLUMBUS, OHio, May 2. 1912. 

HaN. GEORGE S. ADAMS, Judge of the Juvenile Court, Cleveland, Ohio. 
DEAR SIR :-I am in receipt of your communication in which you submit for 

my opinion the following : 

"In common with other courts throughout the state, we are desirous 
of publishing an annual report of the work of the juvenile court. We 
presented the matter to the county commissioners and they desire a 
ruling from you as to whether or not there is warrant in law for the 
expenditure of funds for the same." 

In reply I desire to say that after a careful and extended review of the 
statutes, I am of the opinipn that the county commissioners are without power 
to authorize the expenditure of funds for the purpose of publishing such report as 
referre.d to in your letter, and be' made a charge against the state or the county. 
I can find no power expressly granted by the statutes authorizing any judge of the 
juvenile court to publish an annual report of the work of such court, and you are 
familiar with the rule laid down in Doan et al. vs. Biteley, 49 0. S., 588, to the 
effect that the powers of the court are those expressly granted and such as are 
necessary to carry them into effect. I cannot reach any other conclusion, therefore, 
as to the power of the juvenile judges to order the publishing referred to in your 
letter for the reason that it is not expressly_ conferred upon this court, and it is not 
of such a nature as may be deemed necessary to carry existing powers of such 
court into effect. 

Coming to the question of the power of the county commissioners in this 
connection, there is presented a question of some difficulty. The problem becomes 
difficult in view of the principle that the statutes conferring powers upon the officers 
must be strictly construed to the end that no functions are permitted which are not 
authorized or directed by necessary implication. The only measure which seems 
material is Section 6252 of the General Code providing generally for the publica
tions of the county. That section is as follows: 

"A proclamation for an election; an order fixing the time of 
holding court, notice of the rates of taxation, bridge and pike notices, 
notice to contractors and such other advertisements of general interest 
to the taxpayers as the auditor, treasurer, probate court or commis
sioners may deem proper, shall be published in two newspapers of op
posite politics at the county seat, if there be such newspapers published 
thereat. In counties having cities of eight thousand inhabitants or more, 
not the county seat of such counties, additional publication of such 
notices shall be made in two newspapers of opposite politics in such city. 
This chapter shall not apply to the publication of notices of delin
quent tax and forfeited land sales." 



A...'OWAL REPORT OF THE ATTORNEY GE!-."'ERAL. 1057 

Under the above quoted section, all the notices, orders, etc., provided for 
therein have an element of notice in their intendment to get them before the 
public, but the report of the juvenile court referred to in your letter does not, 
in my opinion, come within that class specified in the said section authorizing 
the county commissioners and other officers to publish the same. 

I am, therefore, of the opinion that the authorization of Section 5252 of the 
General Code does not extend to the publication of the annual report of the 
juvenile court proceedings, and there being no legislative provision for the pub
lishing of the annual report is indicative of the intent that none should be 
published. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 



1058 JUSTICE OF TRE PEACE 

(To the Justice of the Peace) 
263. 

JUSTICE OF PEACE-TERM OF OFFICE-VACANCY-CONSTITUTION
AL LAW-DE JURE AND DE FACTO OFFICER. 

By virtue of Article 17, Section 2 of the constitution, a justice of the peace 
may not be authorized by statute to hold office for' a longer term than four years 
nor when a vacancy occttrs in such office, can the appointee to the same be author
ized by statute to hold longer than the 1mexpired term of the officer whose place 
he fills. 

As regards an officer, however, at the expiration of whose term no· provision 
is made for a successor either by election or appointment, the above rule simply 
means that, that said officer under an established rule of public policy, holds by 
sufferance, not only as a de facto officer but as a de jure officer, as against• all 
except persons holding evidence of proper election or appointment. 

CoLUMBUS, OHIO, March 19, 1912. 

HoN. A. A. DAPPER, Justice of the Peace, Crestline, Ohio. 

DEAR SIR :-Some weeks ago this office was in receipt of a file of corres
pondence which had passed between yourself and the governor's office and I have 
been asked to render an opinion upon the facts disclosed thereby as follows: 

"May one appointed to fill a vacancy in the office of justice of the 
peace continue to hold beyond the expiration of the term during which 
he is appointed and until his successor is elected and qualified?" 

From the facts disclosed by the correspondence I ascertain that the incum
bent in question was appointed to fill out a term which would otherwise have 
expired on December 31, 1911. That being the case it appears that the term of 
office of his predecessor must have begun not earlier than January 1, 1908 and 
that the predecessor took office on January 1, 1910 and elected in the fall of 
however, that the reference in the letter is to the alleged term of the appointee and 
that the predecessor took office on January 1, 1910 and was elected in the fall of 
1909. These facts are of importance as will become apparent upon further con
sideration. 

Sections 1714 and 1715 General Code provide as follows: 

"Section 1714. If a vacancy occurs in the office of justice of the 
peace by death, removal, absence for six months, resignation, refusal to. 
serve, or otherwise, the trustees within ten days from receiving notice 
thereof; by a majority vote, shall appoint a qualified resident of the town
ship to fill such vacancy, who shall serve until the next regular election 
for justice of the peace, and until his successor is elected and qualified. 
The trustees shall notify the clerk of the courts of such vacancy and 
the date when it occurred. 

"Section 1715. At the next regular election for such office, a justice 
of the peace shall be elected in the manner provided by law, for the 
the term of four years commencing on the first day of January next 
following his election." 
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It is thus seen that it would be possible for the appointment to have been 
made under Section 1714 as well during the first half of the term of the prior 
incumbent as during the latter half, so that the "next regular election for justice 
of the peace" referred to in Section 1714 might have been the election of 1909 
or that of 1911. Xo where in the correspondence do I find any statement of facts 
on this point. 

Sections 1714 and 1715 General Code must de read in connection with Article 
17, Section 2 of the constitution, known as the biennial election amendment thereto, 
which in part provides as follows: 

"The term of office of justice of the peace shall be such even 
number of, not exceeding four, as may be prescribed by the general 
assembly * * ':'. 

"All vacancies in other elective offices (than state offices) shall be 
filled for the uaexpired term in such manner as may be prescribed by 
law." 

In State ex rei. vs. Brewster, 44 0. S. 589, the syllabus which distinctly 
states the nature of the case and the holding of the court is as follows: 

/ 

"1. Where the term of an office is fixed and limited by the con
stitution, there is no power in the general assembly to extend the term 
or tenure of such office beyond the time so limited. 

"2. At the October election of 1883 Brewster was elected auditor of 
Hamilton county for the term of three years, commencing on the second 
Monday of November next after his election. At the November elec
tion of 1886, Raine was elected auditor (pursuant to an amended pro
vision of the constitution and section of statute changing the time of 
election) for a term of three years, begir.ning on the second Monday 
of September next after the election. The constitution provided, both 
before and after such amendment, that county officers should be elected 
for such term, not exceeding three years, as may be provided by law. 
Held, 1. At the expiration of Brewster's term of office, to-wit, on the 
second Monday of November, 1886, there was a vacancy in such office. 
2. Section 8, Revised Statutes, which provides that 'any person holding 
an office or public trust shall continue therein until his successor is 
elected or appointed and qualified, unless it is otherwise provided in the 
constitution or laws,' did not have the effect to continue Brewster in 
office beyond his term of three years." 

This decision has never been over-ruled and remains the law of this state. 
The following propositions may be deduced from it: 

1. Where a term of office is fixed by the constitution a statutory right to 
continue therein until a successor is elected and qualified is limited to the period 
fixed by the constitution. 

2. Such statutes while enacted in pursuance of a well understood rule of 
public policy yield the plain language of constitutional provisions. 

Applying these principles to the case of a justice of the peace whose tenure 
of office is limited by Article 17, of the Constitution above quoted, it appears that 
no person may hold the office of justice of the peace more than four years under 
one election or appointment; therefore if the predecessor of the person inquired 
about in your correspondence was elected in Xovember, 1907, and began his office 
in January, 1908, he could not hold office beyond December 31, 1912, even though 
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no successor to him was elected and qualified in ::\ovember, 1911.. So also if the 
appointee inquired about in your letter, and who I take it is now assuming to act 
as justice of the peace, may continue to bold his office beyond January 1, 1912 
by virtue of his right to hold until a successor is elected and qualified under 
Section 1714, he may nevertheless not hold more than four years from the date 
of his appointment, and at the expiration of that time there would be a vacancy 
in the office of justice of the peace held by him to be filled by appointment by the 
township trustees under Section 1714. 

Whether or not the person to whom your inquirres relate could continue to 
hold office beyond December 31, 1911 depends upon the proper construction of 
Section 2 of Article 17 above quoted as applied to the possible facts as above suggested. 
That is to say the constitution provides that all vacancies in other elective offices 
(which includes justices of the peace) shall be filled for the ttllexpired term in 
such manner as may be prescribed by law. 

The question is here suggested as to whether or not a statute would be con
stitutional under which one appointed to fill a vacancy in a legislative office might 
be empowered to continue therein after the expiration of the term of the person 
whom he was appointed to succeed. If a negative answer be returned to this 
question then the question of fact as to whether the predecessor of the person 
inquired about in your letter was elected in 1907 or in 1909 would become im
portant. If he were elected in 1907 his term would have expired on December 31, 
1911, and if Article 17, Section 2 be given the construction just suggested the 
general assembly would be without power to authorize the appointment of a person 
to fill the vacancy in that office for a period extending beyond December 31, 1911. 
You will thus understand why I have mooted the question as to the date of the 
election of the person whom the present incumbent was appointed to succeed. 

It is true that Article 17 as a whole must be understood as having been 
adopted with a view of separating state elections from local elections and with 
a view to insuring biennial elections in both instances. The language "for the 
unexpired term" was evidently inserted in Article 17 for the purpose of insuring 
against the enactment of statutes whereby, because of the occurrence of death or other
wise, an election for an office would be shifted from the even numbered years to the 
odd numbered years or vice-versa. This was possible under the constitution before 
it was amended in 1905. Whether or not the framers and adopters of Article 17 
intended to do away with continuity in office, which is so much a rule of public 
policy, by providing against an appointee to fill a vacancy holding beyond the term 
of office of his predecessor is doubtful, yet such intention can only be ascertained 
by recourse to the language actually used. The mere fact that this could not have 
been the primary intent of the electors in the adoption of the article as a whole 
would not militate against its being a subsidiary intention harmonious with such 
primary intention. 

There is no authority, of course, upon a question of this sort as I do not 
believe there is another similar constituti-onal provision in force in the United 
States. On careful consideration I have come to the conclusion that Article 17, 
Section 2 means just what it says and that the legislature is without power there
under to provide for the filling of a vacancy in an office for a period longer 
than the remainder of the term interruped by th.e occurrence which occassioned 
the vacancy. 

At to whether or not Sections 1714 and 1715 insofar as they authorize the 
election of the successor of a justice of the peace at the next regular election 
for that office occurring after the vacancy takes place and appointment to fill it 
was made and the choosing thereat of a successor who shall serve the full term 
of four years are constitutional under the provisions of the organic law just 
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discussed is a question not squarely raised in your letter. Although some of the 
details of facts which arc important in ) our case are left to the imagination by 
the correspondence it is at least clear that there has been no attempt to elect a 
successor before the expiration of the term of the person whose retirement from 
office occasioned the vacancy. Therefore I do not pass upon the exact applica
tion of Article 17, Section 2 of these sections of the General Code. ~Iy con
clusion is limited to the proposition that an appointee to fill a vacancy in the office 
of justice of the peace or any other office may not be authorized by statute to 
hold office until his successor is elected and qualified. 

This is quite a different thing from holding that at the expiration of the 
original term the appointee must give up his office and that all his attempted official 
acts thereafter are void. It simply means that his right to continue in office as 
against others holding evidence of appointment or election, is terminated and 
he continues to hold by sufferance and not as of right. I have already indirectly 
referred to the rule of public policy which presumes against and will not permit 
a break in the continuity of public service. This proposition will be found to be 
fully discussed in Meeshem of Puhlic Officers. It leads to the conclusion that al
though a public officer's right to hold office may have terminated, yet if the ap
pointing power or the electing power has failed to provide him with a successor 
he may continue in office as well a dejure officer as a de facto officer until such 
power is exercised. . 

The application of this general principle to the case you speak of is as 
follows: The justice of the peace who has been serving by virtue of the ap
pointment may continue to serve until the township trustees appoint another justice 
of the peace to fill the vacancy occurring in the office by reason of his lack of 
right further to hole\ until his successor so appointed has qualified. It is now, 
however, the right and the duty of the trustees to make another appointment, 
and if they desire the present justice to continue in office they should re-appoint 
him. In the mean time, however, the incumbent may lawfully exercise all the 
powers, duties and functions of a justice of the peace. 

The foregoing conclusions are based upon one of the two possible statements 
of fact above referrerl to, viz., that December 31, 1911 was the end of what would 
have been the term of office of the predecessor of the present incumbent. If, 
however, said original term would not have expired until December 31, 1913, that 
is to say, if the incumbent's predecessor was elected in 1909 instead of 1907 then 
the present incumbent has a right to continue in office under his present appointment 
undisturbed by the appointing power until December 31, 1913, at which time if 
there be no election in the fall of that year the above principles will apply to 
him just as they would now apply if the original term had expired on December 
31st of last year. 

Your letter speaks of the effect of the commission which you have received. 
You are advised that, in my opinion, the language in the commission has no effect 
whatever. The commission is evidence of appointment or election as the case may 
be, but the lawful tenure of the officer thereunder is fixed by law and not by 
anything that appears in the commission. 

Yours very truly, 
TIMOTHY S. HoG.\N, 

Attonzcy Celleral. 
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258. 
(To the Judge of Police Court) 

COUNCIL-MANDATORY DUTY TO PROVIDE FOR APPOINTMENT 
AND FIX COMPENSATION OF PROBATION OFFICER IN POLICE 
COURT. 

By virtue of Sections 4587 and 4588 General Code, it is mandatory upon the 
council to provide for the appointment and to fix the compensation of at least one 
probation officer in the police court. 

CoLUMBUS, OHIO, March 29, 1912. 

HoN. JAMES AusTIN, ]R., Judge of Police Court, Toledo, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of March 16th, re
questing my opinion upon the following question : 

"May council be compelled to provide at least one probation officer 
for the police court, under Section 4587, General Code?" 

. You state that this matter has heretofore been the subject of litigation and 
cite to me a case in which the common pleas and circuit courts, sustaining the 
then city solicitor's contention, held Section 4587 to be mandatory upon the council; 
and the supreme court, upon other grounds, dismissed the case. 

The question does not impress me as one of great difficulty. The language 
of Section 4587, especially taken in connection with that of Section 4588, which 
was a part of the same section of the law found in 99 0. L. 342, is very explicit. 
For the sake of brevity I quote only two sections of the General Code formerly 
comprising Section 12 of the original act. 

"Section 4587. In ·each municipality having a police court, the 
council, by ordinance, shall provide for the appointment of one or more 
persons to be konwn as probation officers. Probation officers shall devote 
their time to the interests of persons placed upon probation. Upon the 
order of the police court, they shall investigate the circumstances of any 
case that may come before the court for final jurisdiction. 

"Section 4588. The probation officers shall be appointed by the 
police court, and serve at its pleasure. They shall receive such com
pensation as the council by ordinance prescribes. If a member of the 
police department is appointed probation officer, he shall have the 
privilege of returning at any time to the active service in the depart
ment and to the same rank and standing as he held at the time of ap
pointment as probation officer." 

It was clearly the intention of the general assembly that there shall be pro-. 
bation officers attached to every police court. It is true that the word "shall" is 
sometimes read "may" where the context requires; however, the context in this 
instance confirms the propriety of the use of the word "shall." All that follows 
the first sentence of Section 4587, in that section and in Section 4588, is positive 
and not conditional. The sections concern the public interest and are to be liberally 
construed for the purpose of subserving that interest. 

The mere fact that council is a legislative body does not inject any difficulty 
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into the question. Such a legislative discretion as it has under this section may 
not be controlled; that is, it may not be compelled to fix any particular compensa
tion or provide any particular number of probation officers. It may, however, 
be compelled to provide for the appointment of one probation officer and to fix 
some compensation for him. The whole subject of mandamus as a remedy for the 
enforcement of rights dependent upon the action of municipal councils is fully 
treated in the late edition of Dillon on Municipal Corporations, a separate chapter 
being devoted to that theme. It is unnecessary for me, therefore, to cite decisions 
in support of the doctrine I have referred to. A familiar instance of council's 
liability to mandamus is that which would arise if a village council should fail to 
make a levy for sinking fund purposes to meet a judgment obtained against 
the corporation. There are many other like ir,stances, all of which point to the 
conclusion that I have above stated. 

I am, therefore, of the opinion that council may be compelled by mandamus 
to act under Section 4587, General Code, although the manner of its action may 
not be controlled by that writ. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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(To the Board of Trustees of Public Affairs) 
22. 

TERl'vi OF OFFICE OF BOARD OF TRUSTEES OF PUBLIC AFFAIRS
COUNCILMAN'S BOND. 

Members of a board of trustees of public affairs hold their office until their 
successors are elected and qualified. 

In the absence of a requirement made by a previous council therefor, mem
bers of cowzcil do "not have to give a bond. 

CoLUMBUS, Omo, January 15, 1912. 

MR. CHARLES H. ELLIS, Secretary Board of Tntstees of Public Affairs, Yellow 
Springs, Ohio. 

DEAR SIR :-Answering your letter of December 30th wherein you state, 

"The members of the board of trustees of public affairs were 
elected two years ago and did not qualify for re-election at the munici
pal election November 7, 1911, the question now arises will these mem
bers hold over until the next municipal election or will the same or a 
new board have to be appointed by the new mayor? Also do members 
of the village council where there is a salary attached have to give 
bond?" 

Section 4358 of the General Code provides : 

"When the council, in accordance with the provtstons of this 
chapter, establishes a board of trustees of public affairs, the mayor of 
the village shall appoint members thereof, subject to the confirmation 
of the council. Such appointees shall hold their respective offices until 
their successors have been elected according to law and such successors 
shall be elected at the next regular election of municipal officers held in 
such villages." 

The preceding Section 4357 provides that in villages where certain public 
utilities are situated or where such public utilities have been ordered by council to 
be constructed, leased or purchased, 

"Council shall establish at such time a board of trustees of public 
affairs for the village, which shall consist of three members, residents 
of the village, who shall be each elected for a term of two years." 

So it appears that the term of office of the members of the board of trustees 
of public affairs elected by your village two years ago was for two years. 

Section 8 of the General Code provides: 

"A person holding an office or public trust shall continue therein 
until his successor is elected or appointed and qualified, unless other
wise provided in the constitution or laws." 

In consequence of Section 8, the incumbents of the aforesaid office would 
hold until their successors were elected and qualified. 
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In State vs. Wright, 56 0. S. 53 the court uses the following language: 

"As was said by ~Icllvain J., in State vs. Howe, 25 Ohio St., "the 
incumbent continues in office, not as a mere de facto officer or locum 
tenens, but as its rightful possessor until such successor' is duly chosen 
and qualified. * ~· ~· That where an officer elected by the people is author
ized to hold office for a fixed period and until his successor is qualified, 
a failure to elect a successor does not create a vacancy to be filled by ap
pointment under general authority to fill vacancies." 
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Judge Spear in State ex rei. vs. ~icCracken, 51 0. S. 123-129 uses the following 
language: 

"The recognized policy of the state is to avoid if practicable, the 
creation of a vacancy in an elective office, and where the right to hold 
over is given in language that is not limited, and the same is not other
wise qualified, the ~ourt would hardly be justified in seeking for an 
unnatural construction by which a limit would be placed upon the right." 

Attention is called to Section 4359 of the General Code which provides that 
in case "of vacancy on such board * * * it shall be filled for the wze.rpired term 
by appointment * * *." It is the unexpired term for which the appointment may 
be made. An appointment for a full term is not contemplated nor is any authority 
given by this or any other section to the mayor to make the appointment for other 
than an unexpired term. 

Answering your first inquiry I am, therefore, of the opinion that there is no 
vacancy in the office spoken of, and that the mayor cannot make any appointment 
of members of the board of public affairs under the circumstances you enumerate, 
but that the present incumbents hold over until the next municipal election. 

Answering your second inquiry as to whether members of the village council, 
where there is a salary attached, have to give a bond, I am of the opinion that 
in the absence of any requirement made by a previous council that bonds should 
be given, members of council would not have to give a bond. 

Section 4219 General Code provides, 

"Council shall fix the compensation and bonds of all officers, clerks 
and employes in the village government except as otherwise provided 
by law***." 

There is no specific provtston for the gtvmg of a bond by a member of 
council, and I incline to the view that it would be optional with council whether 
or not they would require a bond, and of course if the same had not been provided 
for by council, ·the member, even though a salary attached, would not have to 
give a bond. 

Yours very truly, 
TrMOTHY S. HoGAN, 

Attorney General. 
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(To the Board of R.eview) 
513. 

CITY BOARDS OF REVIEW-DUTY TO APPRISE AUDITOR OF PROP
ERTY DISCOVERED TO HAVE BEEN OMITTED PRIOR TO CUR
REXT YEAR. 

If a city board of review during its investigation, finds that property ha~. 

been omitted for years prior to the current year, the board should lay the facts 
before the county auditor so that he may proceed under the provisions of Section 
5398 of the General Code, et seq. and so have the property entered on the tax list. 

CoLUMBus, Omo, July 10, 1912. 

HoN. PAUL MILLER, President Board of Review, Sandusky, Ohio. 

DEAR Sm :-While it is preferable that questions arising before boards of 
review come before this department through the state tax commission, I beg leave 
to answer your communication of June 3rd, wherein you state: 

"If the .said city board of review, during their investigation, 
find that a person failed to list all their personal property for the year 
1911, can said city board of review make said addition for 1911 and add 
SO per cent, penalty, or should the said city board of review turn the 
evidence over to the county auditor, and the said county auditor proceed 
under Section 5398 General Code of Ohio." 

Section 5624 of the General Code provides: 

"Boards of review, within and for their respective municipalities, 
shall have all the powers and perform all the duties, provided by law, 
for all other municipal boards of equalization and revision. They may 
hear complaints and equalize the valuations of real and personal property, 
moneys and credits within their respective municipalities. Upon the 
appointment of a board of review in a municipality all other boards of 
equalization and revision therein shall be abolished. At the con
clusion of the quadrennial appraisement of real property in such 
municipal corporation the board of review therein shall sit as a board 
for the equalization of the value of such real property. Boards of 
review, within their respective municipalities, shall sit as boards of re
view, when notified by the auditor of the county to meet for that pur
pose, and shall have the same powers and be governed by the same 
rules, as provided in this chapter, with respect to county boards of equal
ization sitting as boards of revision." 

Section 5624-1 of the General Code provides: 

"Boards of review for municipal corporations sitting as boards 
of equalization and revision, shall have and exercise, insofar as the same 
may be applicable, all the powers and perform all the duties, and be 
governed by the same rules and limitations, conferred or imposed by law 
upon annual county boards of equalization of real and personal property, 
moneys and credits and quadrennial county boards of equalization of real 
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property outside of cities, and such boards sitting as boards of revision; 
and such authority, power, rules and limitations are hereby made ap
plicable and extended to and imposed upon such boards of review, 
sitting as boards of equalization or revision, when reconvened by order 
of the tax commission of Ohio as proviC:ed in Section 5542-9a of this 
act." 

Section 5591 of the General Code provides: 

"Such boards shall hear complaints and equalize the assessments of 
all personal property, moneys and credits, new entries and new structures 
returned for the current year by the township assessors and county 
auditor. It may add to, or deduct from the valuation of personal 
property, or moneys, or credits, of any person returned by the assessors 
or county auditor, or which may have been omitted by them, or add other 
items upon such evidence as is satisfactory to the boards whether the 
return is made upon oath of each person or upon the valuation of the 
assessor or county auditor." 
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A cursory examination of the above sections, which contain tbe powers and 
duties of boards of review, discloses that when such boards sit merely as the an
nual boards of review, they hear complaints and equalize the assessments of the 
personal property, moneys and credits, new entries and new structures retumed 
for the current year by the township assessors and county auditors. 

Since their duties are, in a great measure, inquisitorial, it not infrequently hap
pens that in their investigations disclosures are made of failures to make returns 
and false returns for other years than the year under investigation. As taxing 
officials it is their duty to see that all property gets upon the duplicate, and that 
the taxing districts receive their just proportion of taxes. 

It is my view that, when investigations disclose evidence of omitted property 
for years prior to the current year, that the board should lay the facts before 
the county auditor, so that he might proceed under the provisions of Section 5398 
et seq. of the General Code, and so have entered on the tax lists the proper 
amount. 

654. 

Very truly yours, 
TrMOTHY S. HoGAN, 

Attorney General. 

BOARD OF REVIEW-COMPENSATION FIXED FOR YEAR BY COUNTY 
COMMISSIONERS IN JUNE CANNOT BE CHANGED. 

Upon the authority of State ex rei. vs. Edwards auditor, the salary of the 
members of a board of review must be fixed at the beginning of each year's session 
in June and such salary shall remain unchanged during the year. 

When the commissioners fix the compe1tsation at five dollars per diem, there
fore, ilt June, they cannot in March red11ce such salary to $3.50 per diem for an 
extended term required of the board. 

CoLUMBUS, OHIO, September 30, 1912. 

RoN. JAY E. SMITH, Secretary, Board of Review, Norwalk, Ohio. 

DEAR Sm :-I beg to acknowledge receipt of your letter of September 16th, 
wherein you state: 
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"I am sending you the following resolutions of the county com
missioners of Huron county, Ohio, and ask you to kindly give your opinion 
as to what per diem I shall make to the board of review of Norwalk 
City-whether it shall be $5.00 or $3.50 per day. 

"Resolution No. 1. 

"In the matter of fixing the per l 
diem of the board of review for Norwalk~ June 3, 1912. 
City and Bellevue City. J 

"It is moved by Grant and seconded by McDonald that the per 
diem of the boards of review for Norwalk City and Bellevue City be, and 
is hereby fixed at $5.00 per day. 

"Voting-Grant, aye ;Trimmer, no; McDonald, aye. Motion car-
ried. . 

"In the matter of fixing the per} 
diem of the members of the board of August 8, 1912. 
review for Norwalk City. 

"WHEREAS, the board of review for Norwalk City of Huron 
county has received an extension of 40 days in which to corilW,ete its 
work, and · 

"WHEREAS, this board of county commissioners has previously fixed 
the per diem 9f said members of this board of Norwalk City at $5.00 per 
day, it is moved by Grant and seconded by McDonald that the per diem 
of the said members of the board of review of Norwalk City be, and 
is hereby fixed at $3.50 per day from this date. · 

"Voting-Grant, aye ; ·Trimmer, aye; McDonald, aye. Motion car
ried." 

Section 5621, General Code provides: 

"The county commissioners shall fix the salary of the members of 
the board of review, which shall not be less than three dollars and 
fifty cents per day for each day the board is in session, and not to 
exceed two hundred and fifty dollars per month for the time such 
board is in session. Such salary shall be payable monthly out of the 
county treasury upon the order of said board and the warrant of the 
county auditor. The board shall meet in rooms provided by the county 
commissioners, and when in session, shall devote their entire time to 

·the duties of their office. No member thereof shall be engaged in any 
other business or employment during the period of time covered by 
the session of the board." 

You will notice that the statute authorizes the commissioners to fix "the 
salary" of the members, and that "such salary" shall be payable in the manner 
provided. When the commissioners have fixed the salary they have done all that 
the statute authorizes them to do; and when this is once done for the session of 
the board the power of the commissioners is functus officio. 

The only case that has come to my attention, wherein the authority of the 
county commissioners to change the compensation of members of the board of 
review was involved, is an unreported case arising in the circuit court of Mont
gomery county, to-wit: State ex rei. vs. Edwards, auditor, etc. This was a suit 
in mandamus against the county auditor, to compel him to issue a warrant to a 
member of the board for his salary, at the old rate, the auditor refusing on the 
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ground that the commissioners had, at a ~larch meeting, sought to change the 
salary theretofore fixed. Upon a hearing of the case the circuit court held that 
the salary of the members of the board of review could be fixed by the county 
commissioners at the beginning of each year's session in June, and that that 
salary remain unchanged during the ~·ear. 

I am constrained to follow the decision of the circuit court in this matter, 
and it is my opinion that under the circumstances set forth in the two resolu
tions, supra, the members of the board are entitled to a salary computed upon the 
per diem fixed in the resolution of June 3, 1912, to-wit: five dollars per day. 

136. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

TAXES AND TAXATION-VALUATION FOR TAXATION OF MORT
GAGE NOTES-TRUE VALUE IN MONEY A QUESTION OF FACT. 

In listit1g mortgage notes for taxation there is no arbitrary rule as to their 
value. In dc.cordance with the words of the statute "all real and personal property 
shall be taxed according to its true value and mone:J•." 

The quesjion of the value of such mortgage notes is one of fact to be de
termined by ail· surrounding facts and circumstances, and the owner or trustee 
of such property should be obliged to report all conditions and circumstances which 
may throw light upon the value, to tlze board of review. 

CoLUMBUS, OHIO, February 20, 1912. 

MR. THOMAS SHOCKNESSY, Member City Board of Review, Springfield, Ohio. 
DEAR SIR :-I have your favor of the 16th as follows: 

"Enclose you letter from Geo. S. Dial regarding the listing of some 
mortgage notes, and we would be pleased to have your opinion at what 
they should be returned at as he refused to list them for more than 
80 per cent. An early reply will be appreciated." · 

Accompanying it is a letter from Mr. George S. Dial, trustee, copy whereof 
is as follows: 

"Referring to our conversation of today with reference to the taxa
tion of the mortgages held by me as trustee of Margaret J. Flatten
burg, which you said you intended to refer to attorney general Hogan 
for his opinion, I wish to place before you the true situation, in order 
that the attorney general may have the facts before him upon which 
to decide the question. 

"I am trustee by order of court, of a fund of money, which is 
required to be loaned out, and the income paid to Mrs. Plattenburg. I 
had in my possession, on the day before the second Sunday in April, 
1911, ten different mortgages, upon ten different pieces of real estate, 
and for various amounts, but aggregating $6,956. The oldest one of 
these mortgage loans is dated 1883 ; another is dated in 1894; two 
in 1899; one in 1903; two in 1907; one in 1908; one in 1909 and one 
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in 1911. The interest upon all these mortgages has been paid each year 
except in one case in which one mortgage was delinquent for nearly two 
years' interest. 

"Under the decision of the supreme court in the case of McCurdy, 
guardian against Prugh, 59 Ohio St., page 477, these mortgages should 
be returned for taxation in my judgment at 80 per cent. of their face 
value, taking into consideration the risk and probability of loss incident 
to the loaning and collection of the funds of my said ward. I assert 
that 80 per cent. of their face value is their true value in money, and the 
supreme court of Ohio, in the above entitled case has so decided. 

"If I wanted to sell them, I could not get their face value. Most 
of them are long over due. In order to even transfer this fund to a 
new trustee all of these mortgages would have to be collected; titles 
would have to be examined; foreclosure suits brought possibly; and 
lawyers fees incurred. They are therefore not worth their face value, 
and a reduction of only 20 per cent. is reasonable. 

"I am therefore willing to increase my return so that it shall be for 
$5,565. . 

"Respectfully submitted, 
Geo. S. Dial, Trustee." 

The question before you is one of fact and not of law. The law of the 
case is plain, to-wit, "all real and personal property shall be taxed according to 
its true value in money." You are the judges of the question of fact involved. 
You should list these notes at what you think they are really worth in money. 
Mr. Dial, you will observe, says, "under the decision of the supreme court in the 
case of McCurdy, guardian against Prugh, 59 Ohio St., page 477, these mort
gages should be returned for taxation in my judgment at 80 per cent. of their 
face value, taking into consideration the risk and probability of loss incident to 
the loaning and collection of the funds of my said ward I assert that 80 per cent. 
of their face value is their true value in money, and the supreme court in the 
above entitled case has so decided .. " 

I cannot concur in this statement as one by which you are to be guided. Mr. 
Dial is correct in pointing out that the supreme court in the case mentioned has 
indicated the true rule, but it has not said that a certain per cent. is to be picked 
out and applied to all cases. Some notes may not be worth to exceed 60% and others 
worth 100%. It all depends upon the probabilities of collection and what dif
ficulties attend the collection. Neither is the age of the note material. Mr. Dial says in 
his letter that, "the interest upon all of these mortgages has been paid each year except 
in one case in which one mortgage was delinquent for nearly two years' interest." 
No reason is assigned why the interest has not been paid for two years. It may 
be a mere matter of neglect. Mr. Dial knows the facts surrounding these notes 
and if any reason exists why any of them or all of them are impaired in value 
he should state it to you. Prima facie they are supposed to be worth dollar for 
dollar. If he has knowledge of any fact which indicates that they are not worth 
that amount the duty devolves upon him to make a full disclosure to the end that 
you may have knowledge of the facts which constitute the impairment. Men who 
loan money do not do so with the expectation of having an impaired security. 
The presumption is that the loan is a good one or it would not be made. I have 
encountered many instances in the practice of law where the holder of a note would 
insist upon the taxing bodies that it was only worth 60 per cent. of its face 
value, yet the loan was made with full knowledge of all the facts and with the 
expectation of profit in the way of interest. Men do not ordinarily make loans 
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for the purpose of procuring interest without any regard for the safety of the 
principal. From aught that appears from :O.Ir. Dial's statement all he need to do 
to make collection is to insist upon payment. 

If I were to loan $1,000 tomorrow to John Doe and he were to secure the 
loan by first mortgage on a farm in :Madison county worth $10,000 I would have 
before me the risk and probability of loss incident to the loaning and collection 
of my money, and in order to sell the note the title would have to be examined 
and possibly there might be a foreclosure suit and lawyers' fees, yet no ordinary 
business man would say the loan was not worth dollar for dollar. \Vhere the 
loan is secured by first mortgage lien and the property is worth substantially more 
than the loan the notes evidencing such loan should be listed at their face value. The 
real question is, what are the loans fairly and equitably worth. The matter is 
entirely one for you to determine. There is no arbitrary rule. You should look 
to all of the facts in the matter, ascertain what these notes are in good faith 
reasonably worth and list them accordingly. 

From all the information you give me the notes would appear to be worth 
dollar for dollar. However, there may be facts not disclosed in your communica
tion or that of Mr. Dial's which would impair their worth. For instance if there 
be a second mortgage upon the premises or a third mortgage, and the amount so 
high in proportion to the value of the property as that a foreclosure suit might 
be necessary, then the notes would not be worth their face value. On the other 
hand there are numerous cases where foreclosures are neces_sary and the property 
is still worth more than eighty per cent. No trustee need ordinarily pay twenty 
per cent. to an attorney for enforcing the collection where the security is ample. 

I trust from what I have said you will be able to list this property at its true 
value in money in a spirit of fairness toward the public on the one hand and toward 
the ward on the other so that no wrong may be done either. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attor11ey Ge11eral. 
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(To the Clerk of the City Council) 
191. 

ORDINANCES OF COUNCIL-PUBLICATION AND SEPARATE ENACT
MENTS OF RESOLUTION OF NECESSITY AND ORDI:\'ANCE TO 
PROCEED. 

It is the intention of the statutes that a city comzcil shall provide by separate 
legislative acts in their respective order for a "resolution of necessity" and an 
"ordinance to proceed with the improvement." 

Publication of the first is expressly required by statute and as the second 
is an "ordinance" providing for ·an improvemenf, publication thereof is required 
by Section 4227 General Code. 

CoLUMBUS, OHIO, March 7, 1912. 

MR. WADE ]. BEVERLY, Clerk of the City Council, Chillicothe, Ohio. 

DEAR SIR :-;-I am in receipt of your letter of February 27th, in which you 
request my opinion upon the two following qvestions: 

"Can the city council combine the legislation required by Sections 
3814 and 3825 of the General Code of Ohio, the 'resolution of necessity' 
and 'ordinance to proceed with improvement' in one legislative act? 

"Is it necessary to publish the 'ordinance to proceed with the im
provement,' as required by section 3825 of the General Code of Ohio, 
when the 'resolution of necessity,' as required by Section 3814 has already 
been published?" 

As Sections 3814, 3815, 3816 and 3817 are all included in Section 51 of the 
Municipal Code, as originally passed (97 0. L., 121), I now quote each of the 
said sections: 

"Section 3814. When it is deemed necessary by a municipality to 
make a public improvement to be paid for in whole or in part by 
special assessments, council shall declare the necessity thereof by resolu
tion, three-fourths of the members elected thereto concurring, except as 
otherwise herein provided. Such resolution shall be published as other 
resolutions, but shall take effect upon its first publication. 

"Section 3815. Such resolution shall determine the general nature 
of the improvement, what shall be the grade of the street, alley, or other 
public place to be improved, the grade or elevtion of the curbs, and shall 
approve the plans, specifications, estimates and profiles for the proposed 
improvement. In such resolution council shall also determine the method 
of the assessment, the mode of payment and whether or not bonds shall 
be issued in anticipation of the collection thereof. * * *. 

"Section 3816. At the time of the passage of such resolution, 
council shall have on file in the office of the director of public service 
in cities, and the clerk in villages, plans, specifications, estimates and 
profiles of the proposed improvement after completion, with reference to 
the property abutting thereon, which plans, specifications, estimates 
and profiles shall be open to the inspection of all persons interested. 

"Section 3817. When bonds are issued in anticipation of the collec
tion of the assessment, the interest thereon shall be treated as part of 
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the improvement for which assessment may be made. If such assess
ment or any installment thereof is not paid when due, it shall bear 
interest until the payment thereof at the same rate as the bonds issued 
in anticipation of the collection thereof, and the county auditor shall 
annually place upon the tax duplicate the penalty and interest as therein 
provided." 
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Sections 3825 and 3826 of the General Code are both included in Section 55 
of the Municipal Code as originally passed (97 0. L., 122). These sections are as 
follows: 

Section 3825. If the council decides to proceed with the improve
ment, an ordinance for the purpose shall be passed. Such ordinance 
shall set forth specifically the lots and lands to be assessed for the 
improvement, shall contain a statement of the general nature of the 
improvement, the character of the materials which may be bid upon 
therefor, the mode of payment therefor, a reference to the resolu
tion therefore passed for such improvement with date of its passage, 
and a statement of the intention of council to proceed therewith in ac
cordance with such resolution and in accordance with the plans, specifica
tions, estimates and profiles provided for such improvement. 

"Section 3826. In setting forth specifically the lots and lands 
abutting upon the improvement and to be assessed therefor, it shall be 
sufficient to describe them as all the lots and lands bounding and 
abutting upon such improvement between and including the termini 
of the improvement, and in describing those which do not so abut, it 
shall be sufficient to describe the lots by their appropriate lot numbers, 
and the lands by metes and bounds, and this rule of description shall 
apply in all proceedings in which lots or lands are to be charged with 
special assessment." 

Now, considering the language of Section 3825, "a reference to the resolu
tion therefore passed for· such improvement with date of its passage," which seems 
to me to clearly refer to the resolution of necessity provided for by Section 3814, 
and the fact that a municipal corporation is not bound until it decides to proceed 
with an improvement by ordinance provided for by Section 3825, it seems clear that 
council cannot combine the resolution provided for by Section 3814 with the 
ordinance provided for by Section 3825 in one enactment; by the statutes themselves 
the ordinance provided by Section 3825 must be subsequent to the resolution pro
vided for by Section 3814. 

Answering your second question as to whether it is necessary to publish the 
ordinance to proceed with improvement provided for by Section 3825 when the 
resolution of necessity provided for by Section 3814 has already been published. 

Section 4227 of the General Code (Revised Statutes, Section 1695) is as 
follows: 

"Ordinances, resolutions and by-laws shall be authenticated by the 
signature of the presiding officer and clerk of the council. Ordinances 
of a general nature, or providing for improvements shall be published as 
hereinafter provided before going into operation. No ordinance shall 
take effect until the expiration of ten days after the first publication 
of such notice. As soon as a by-law, resolution or ordinance is passed 
and signed, it shall be recorded by the clerk in a book to be furnished 
by the council for the purpose." 
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Section 3825, which is quoted in full above, is undoubtedly an ordinance 
providing for an improvement. It is true that Section 3814, quoted above, also 
provides for an improvement and, in the case you mentioned, the improvement 
provided for by Section 3814 is the same as that provided for by Section 3825; and 
as there is a specific direction in Section 3814 that the resolution provided thereby 
must be published, there might be an inference that this was the only publication 
needed as to this improvement, and that the ordinance to proceed with the im
provement, provided for by Section 3825 would therefore be unnecessary, but it is 
my opinion that in view of Section 4227, above quoted, which must be held as pro
viding that all ordinances for improvements must be published, and as Section 
3825, as pointed out above, provides for an improvement, the only safe and 
proper plan is to publish the ordinance provided for in Section 3825, even though 
the resolution provided for by Section 3814 has already been published. 

Yours truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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(To the Prosecuting Attorneys) 
2. 

\VARDEXS AXD POLICE OFFICERS-CRDII:i\'AL PROCEEDINGS IN
STITUTED WITHOUT APPROVAL OF ATTORNEY GENERAL OR 
PROSECUTING ATTORNEY-PAYMENT OF COSTS BY COUXTY. 

If the approval of the prosecttting attorney or the attorne:y general is not 
obtained by a warden or other police officer before instituting a suit, when the 
offense is not committed within his presence, the county auditor is in no event 
compelled to issue warrants on the c01mty treasury for costs. 

2. A blanket authority from the attorney general or the prosecuting attorney 
is not sufficient. 

CoLUMBUS, Oaro, January 3, 1912. 

HoN. T. ]. KREMER, Prosecuting Attomey, Woodsfield, Ohio. 

DEAR SIR :-I am in receipt of your inquiry of November 14th, wherein you 
submit the following inquiries: 

"If the approval of the prosecuting attorney of the attorney general 
is not obtained before instituting a suit by a warden or other police 
officer, when the offense is not committed in his presence, and the de
fendant is discharged either on motion or upon the merits, is the 
county auditor compelled to issue warrants on the county treasury in 
payment of the costs? . 

"Second. In the case at bar, the court having sustained said motion 
and necessarily held that the approval of the prosecuting attorney or 
attorney general was not obtained, is the auditor compelled to issue a 
warrant for said costs as provided in Section 1404 of the General 
Code? 

"Third. Can a blanket authority be given the game warden or must 
the authority be obtained for each particular case?" • 

In reply thereto I desire to quote Section 1397 of the General Code, which 
provides as follows: 

"Sheriffs, deputy sheriffs, constables and other police officers shall 
enforce the laws for the protection, preservation and propagation of 
birds, fish and game and for this purpose they shall have the power 
conferred upon the wardens and receive like fees for similar services. 
Prosecutions by a warden or other police officer for offenses not com
mitted in his presence shall be instituted only upon the approval of the 
prosecuting. attorney of the county in which the offense is committed 
or upon the approval of the attorney general." 

also Section 1404 of the General Code, which provides as follows: 

"A person authorized by law to prosecute a case under the pro
visions of this chapter shall not be required to advance or secure costs 
therein. If the defendant be acquitted or discharged from custody, or 
if he be convicted and committed in default of payment of fine and 
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costs, such costs shall be certified, under oath by the justice to the county 
auditor who shall correct all errors therein and issue his warrant on the 
county treasurer payable to the person or persons entitled thereto." 

You will note that said Section 1397 provides, in substance, that prosecutions, 
by warden or other police officer for offenses not committed in his presence, shal\ 
be instituted only upon the approval of the prosecuting attorney of the county 
wherein the offense was committed, or upon the approval of the attorney general. 

Section 1404 provides, in substance, that any person authorized by law to 
prosecute a case under the provisions of this chapter shall not be required to 
advance or secure costs, and further provides that if the defendant be -acquitted 
or discharged then such costs shall be certified under oath by the justice to the 
county auditor. 

I am of the opinion that a warden or other police officer is not authorized 
by law to prosecute a party for a violation of the fish and game laws not committed 
in their presence without the approval of the prosecuting attorney of the re
spective county wherein the offense is committed, or the attorney general. There
fore, it follows, that if the approval of the prosecuting attorney, or the attorney 
general is not obtained before instituting a suit by a' warden or other police 
officer when the offense is not committed in his presence, and the defendant 
is discharged, either on motion or upon the merits, then the county auditor is not 
compelled to issue warrants on the county treasury in payment of the costs. 

For similar reasons, I am of the further opinion, in answer to your second 
question, that when the approval of the prosecuting attorney or attorney general 
is not obtained in such cases, as provided in Section 1397 of the General Code, the 
auditor is not required to issue a warrant for said costs as provided in Section 
1404 of the General Code as above quoted. 

In answer to your third question, it is my opinion that the following pro
vision "prosecutions by warden or other police officers for offenses not committed 
in his presence shall be instituted only upon the approval of the prosecuting attorney 
of the county in which the offense is committed, or upon the approval of the 
attorney general" as contained in Section 1397, means that in such cases authority 
must be obtained in each individual case, so that either the prosecuting attorney 
of the county• wherein the offense is committed, or the attorney general may 
pass upon the sufficiency or insufficiency of the evidence in each individual case of 
violation of the fish and game statutes not committed in the actual presence of a 
game warden or other police officer. Said section would; utterly fail to a·c
complish this purpose if a blanket authority were given indiscriminately to the 
game warden to prosecute all such violations. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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4. 

VETERIXARY SURGERY-APPLICAXT TO PRACTICE WITHOUT EX
A:\IINATIOX. 

An applicant for licellse to practice veterillary surgeY}' wlzo lzad practiced 
prior to 1liay 21, 1894, may be granted such license even though he had not 01~ 
May 21, 1894 reaclzcd tlze age of majority. 

CoLUMBUS, OHIO, December 8, 1911. 

HaN. SHELTo_l\1. DouGLASS, Prosecutillg Attorney, Waverly, Ohio. 

DEAR SIR :-Under date of November 22nd you wrote me as follows: 

"Section 1174-1, as amended, in Ohio Laws 101 v. 355 and 356 
provides that any veterinary surgeon practicing prior to May 21, 1694, 
was entitled to a certificate without taking any examination. I can find 
no place where the law requires that an applicant for such a certificate 
must be of the age of 21 years. 

"I therefore desire to ask if in your opinion· such as applicant must 
have been 21 years of age or over in 1894 before he would be entitled 
to such certificate." 

Section 1174-1 passed May 10, 1910, approved May 23, 1910, (101 0. L. 
,355) provides as follows: 

"Any person who within six months after the passage of this act, 
submits satisfactory evidence to the state board of veterinary examiners 
that he was engaged in the practice of veterinary medicine and surgery 
in this state prior to May 21, 1894, and who pays a fee of $2.50 to said 
board, shall be entitled to practice veterinary medicine and surgery in 
this state and shall receive a certificate from the said board signed by 
the members thereof, which certificate shall state that the person to 
whom it is given is legally entitled to practice veterinary medicine and 
surgery in this state; and no person shall, after six months following the 
passage of this act, practice veterinary medicine and surgery in this 
state, without first having obtained from the state board of veterinary 
examiners a certificate entitling him to engage in such practice." 

It will be noted by an examination of said section that there is no pro
vision therein which requires that the applicant for a license under said section 
should have been twenty-one years of age or over on ::\lay 21, 1894. 

A license to practice veterinary medicine and surgery has none of the ele
ments of a contract, but is purely a permission to a party holding such license 
authorizing such party to pursue such occupation thereunder. The power to 
regulate the practice of veterinary medicine and surgery is by virtue of the police 
power vested in the state. The state may exercise its police power in such 
manner as it sees fit, provided it is uniform and is not unreasonable. It may make 
such restrictions as it sees fit, and such restrictions must be met by the party 
applying for a license thereunder. In the statute under consideration the legis
lature did not see fit to make one of the conditions for the issuance of such 
license that the applicant should on the twenty-first day of May, 1894, have been 
at least twenty-one years of age. 

The legislature has in reference to medicine and surgery, pharmacy and 
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dentistry, made one of the requirements for admission that the applicant be of the 
age of twenty-one years, and having failed in the case of veterinary medicine and 
surgery so to do, I am of the opinion that it was not necessary that an applicant 
for a license under Section 1174-1 should have been twenty-one years of age or 
over on ~lay 21, 1894. 

5. 

Very truly yours, 
TrMOTHY S. HoGAN, 

Attorney General. 

SCHOOL BfoARD-RULES AND REGULATIONS FOR THE QUALIFICA
TioN OF JANITOR-CIVIL SERVICE, CLASSIFIED AND UNCLAS

. -sfFIED. 

A janitor of a school building is a member of the classified service, and is, 
therefore subject to civil service regulations. 

The board of education has power to fix reasonable rules and qualifications 
for its janitors but they shall not be inconsistent with the policy or the laws of 
the state. 

CoLUMBUS, OHio, January 3, 1912. 

HoN. RALPH A. BEARD, Prosecuting Attorney, Youngstown, Ohio. 

DEAR SIR :-Your favor of December 14, 1911, is received in which you ask 
an opinion upon the ·following: 

"There is a dispute here between the board of education and a 
janitor by the name of J. L. as to their rights to discharge him. 

"I have been appealed to in the matter and would like to have 
your opinion as to the validity of his discharge. 

"I enclose you herewith his claim in the matter, certain rules by 
the board of education, copy of the state law, letter concerning the 
school and statement from the people who placed the boiler in the school 
as to the capacity of it, and his license which are the originals and 
not copies. Mr. L. is very anxious not to lose these so be sure to re
turn them to me with your opinion. 

"The question is this, there being no engine or boiler in the building 
that requires a licensed engineer under the state law, could the board 
of education discharge him without cause, that is, is he under the civil 
service law?" 

The first question to be determined is whether a janitor of a school building 
is in the classified or unclassified service. 

The merit system was extended to schools by act of April 30, 1910, as set forth 
in 101 Ohio Laws, 154. 

Section 7690-1, General Code, of said act, provides: 

"All employes in each city school district shall be divided into two 
classes to be known as the classified and unclassified service. The un
classified service shall include the position of officers elected by the 
people or appointed to fill vacancies in such offices; persons who by law 
are to . serve without remuneration; persons who are required by law 
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to have a teacher's certificate; the superintendent of instruction, the 
director of schools and the clerk of the board of education, school 
physicians and nurses, secretaries, chief deputies in the offices of the 
director and clerk of the board of education, the chief truant officer, all 
unskilled labor when but temporarily employed, and such other ap
pointees as the civil service commission may by rule determine, The 
classified service shall comprise all offices and positions not included in 
the ltnclassified service." 
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A janitor is not included in the enumerated posttlons which are placed in 
the unclassified service. As all positions other than those mentioned in the section 
are to comprise the classified service, it makes a janitor of a school building subject 
to civil service regulations. 

Section 7690-5, General Code, prescribes for the removal and suspension of 
those in the classified service, as follows: 

"No officer or employe within the classified service who shall have 
been appointed under the provisions of this act or who shall have been 
continuously in the employment of the board of education for a period of 
three (3) years shall be removed, reduced in rank or discharged except 
for some cause relating to his moral character or his suitableness and 
capacity to perform the duties of his position, though he may be sus
pended from duty without pay for a period of not exceeding thirty (30) 
days pending the investigation of charges against him. Such cause 
shall be determined by the removing authority and reported in writing 
with a specific statement of the reasons therefor to the commission, but 
shall not be made public without the consent of the person discharged. 
Before such removal, reduction or discharge shall become effective the 
removing authority shall give such person a reasonable opportunity 
to know the charges against him and to be heard in his own behalf, 
and if such charges be not sustained by the commission he shall be 
re-instated in his position." 

It appears that the janitor in question has been continuously in the employ
ment of the board of education for more than three years, and cannot, therefore, 
be removed without cause. 

The board of education has passed a rule fixing a qualification for janitor 
or custodian of a school building, which cannot be met by the janitor in question. 

The rule is as follows : 

"Rule 2. The custodian of a school building in which there is a 
boiler shall have a seco1zd class engineer's license. In buildings where 
there is special machinery, such as pumps, engines, dynamos, etc., a first
class engineer's license is required." 

The building over which the janitor in question had charge has a boiler of 
twenty horse power, and the janitor has no engineer's license and cannot secure 
the same, because of his lack of experience. 

Section 7690-6, General Code, authorizes the board of education to fix the 
duties of its various employes and to make rules and regulations governing their 
services, as follows: 

"::\" othing herein contained shall prevent the board of education 
of each city sch'Jol district from defining the duties of its various 
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employes, and prescribing the rules and regulations under which they 
shall serve nor from exercising proper supervision over them. Nor. 
shall the board of education of such city school district be precluded 
from securing labor or assistance for short periods within its discretion 
in cases of emergency." 

Section 7690, General Code, gives the board of education the management and 
control of public school houses, as follows: 

"Each board of education shall have the management and control 
of all the public schools of whatever name or character in the district. 
It may appoint a superintendent of the public schools, truant officers, 
and janitors and fix their salaries. If deemed essential for the best 
interests of the schools of the district, under proper rules and regula
tions, the board may appoint a superintendent of buildings, and such 
other employes as it deems necessary, and fix their salaries. Each board 
shall fix the salaries of all teachers, wpich may be increased, but not 
diminished during the term for .which the appointment is made. Teachers 
must be paid for all time lost when the schools in which they are 
employed are closed owing to an epidemic or other public calamity." 

The board of education has control and management of all public schools, can 
appoint janitors, fix their salary and prescribe their duties. By virtue of this 
power they have a right to fix reasonable qualifications for its janitors. 

The qualification which the board of education has fixed for a custodian in 
a school building having a boiler, is greater than the qualification required by the 
statutes of Ohio of a person who has charge of and operates a boiler. 

Section 1058-1, General Code, 101 Ohio Laws, 324, provides: 

"Any person who desires to operate or have charge of a stationary 
steam boiler of more than thirty horse power, except boilers which are in · 
charge of a duly licensed engineer, shall make application to the district 
exammer of steam engineers for a license; to do so, upon a blank 
furnished by the examiner, and shall successfully pass an examination 
upon the following subjects; the construction and· operation of steam 
boilers, steam pumps and hydraulics, under such rules and regulations 
as may be adopted by the chief examiner of steam engineers, which rules 
and regulations and standard of examination, shall be uniform throughout 
the state. If, upon such examinatioll, the applicallt is found proficient in 
said subjects a lice11se shall be granted him to have charge of and operate 
stationary steam boilers of the horse power named in this ac( Such 
license shall continue in force for one year from the date the same 
is issued, and upon application to the district examiner may be renewed 
annually without being required to submit to another examination. Pro
vided, however, the district examiner may, on written charges, after 
notice and hearing, revoke the license of any person guilty of fraud in 
passing the examination, or who, for any cause has become unfit to 
operate or have charge of a stationary steam boiler, provided, further, 
that any person dissatisfied with the action of any district examiner in 
refusing or revoking a license or renewal thereof, may appeal to the chief 
examiner who shall review the proceedings of the district examiner." 
Section 1058-5, General Code, 101 Ohio Laws, 324, provides: 

"Section 1047 of the General Code, insofar as it has relat.jon to the 
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operation and having charge of stationary steam boilers slza/l uot apply 
to persons holding license issued under tlze provisions of this act." 
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The janitor in question has been granted a boiler license by virtue of the 
above sections, to have charge of and operate stationary steam boilers for one 
year from Kovember 20, 1911. 

Section 1047, General Code, 101 Ohio Laws 362, referred to above provides: 

"X o person shall operate a stationary steam boiler or engine of 
more than thirty horse power without obtaining a license to do so as provided 
in this chapter. A horse power as used in this section shall mean twelve 
square feet of boiler heating surface. Ko owner or user or agent of 
an owner or user of any such steam boiler or engine shall permit it to be 
operated unless it is directly in charge of a duly licensed engineer" 

The janitor in question, from the statements submitted, is not eligible to 
secure an engineer's license, as provided in Section 1047, General Code, because 
of insufficient experience. 

However, he has secured a boiler license under Section 1058-1, General Code, 
and by virtue of Section 1058-5, General Code, he is not required to secure an 
engineer's license in order to have charge of and operate a stationary steam 
boiler. 

The statute does not require any license whatever of a person who has charge 
of and operates a boiler of thirty horse power or less. It appears that the boiler 
in the building in which Mr. L. was janitor, has a boiler of but twenty horse power. 
The janitor in question is qualified under the statutes of Ohio to have charge of 
the boiler in said school building. 

The board of education, however, has fixed a greater qualification, which can
not be met by the janitor. 

Can the board of education fix a qualification greater than that prescribed 
by statute? · ~ 

If this rule is "consistent with the statutes of Ohiu, it is a nullity. 
On page 440, in case of city of Canton vs. Nist 9, 0. S., 419, Scott, J., lays 

down the rule as follows: 

"But the powers here conferred are expressly limited, in the pre
ceding part of the same section, to such ordinances as are not 'incon
sistent with the laws of this state.' And this limitation, even if not 
expressed, must, doubtless, be regarded as implied in all such general 
grants of power; for it must be presumed that the legislature would not 
intend to give a corporation the power of contravening and defeating 
state policy by ordinances inconsistent with the laws of the state. Is, 
then, the second section of this ordinance consistent with the policy of 
the state as indicated by her legislation?" 

The ordinance in question in the above case prohibited business on Sunday 
and did not exempt therefrom persons who conscientiously observed the seventh 
day of the week, and was held invalid. 

In State vs. Prendergas-t, 6 Cir. Dec. 807, the second syllabus is as follows: 

"But in view of the fact that by Section 4403, Revised Statutes, 
the legislature of the state has provided as to those who shall not practice 
medicine in any of its branches, in this state for reward, and thereby, in 
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effect, allows all persons not excluded thereby, of by other statutes of 
the state, to do so ; and by Section 5992, Revised Statutes, has provided 
that it shall be unlawful for persons to practice medicine in any of its 
departments,-without having the qualifications therein set forth, under the 
penalties therein mentioned. 

"Held: That while in the exercise of police power, a regulation re
quiring all persons practicing medicine or surgery in such city, to regis
ter as such, would probably be valid; that such a regulation as the 
one in question which makes the right to register depend upon sanc
tion or approval of an officer of the board, and of his view as to the 
qualifications of such persons to practice, and provides that the person 
violating it shall be punished, is not authorized by any law of the state, 
and is invalid." · 

On page 810, of the opinion, Smith, ]., says: 

---"But when it is attempted, as it seems to us, is done here by 
this regulation, to prevent persons, who under the laws of the state 
are authorized to practice their profession (even if they cannot recover 
for their services), without liability under any of the criminal laws, 
from doing so in Cincinnati, unless with the sanction and approval of one 
or more officers of the corporation, and make them liable to fine and 
imprisonment if they do attempt to practice without being so registered, 
that this is going beyond the power conferred upon municipal cor
porations by the state, and that such regulations cannot stand. The 
general assembly itself having assumed to legislate upon the subject, 
and by getteral law made provision as to persons who are authorised 
to practice medicine in the state, unless sPecific and express power has 
been conferred upon the municipal corporation to impose additional 
restrictions upon, and deprive them of the right to do so, unless with 
the consent and approval of an officer of the city, to be enforced by 
fine and imprisonment such regulations cannot be upheld, and we think 
no such power has been conferred." 

A case more nearly in point is that of State vs. Toker, 6 Ohio Dec., 464, the 
second syllabus of which reads : 

"That part of Section 8 of the city ordinance of Cincinnati, passed 
March 22, 1897, relating to sewer connections, providing that, 'the said 
line of sewerage may be laid by a licensed sewer tapper, to within 
three feet of outside foundation of building, but no connection can be 
made to any part of the house drainage; all connections must be made by 
a properly licensed plumber, is invalid and void." 

On page 466, J elke, ]., in delivering the opinion says: 

"Coming to the third and fourth grounds relied on by relator, 
taking 92 0. L. 263-265 and 92 0. L., 408, and construing them, together 
with Section 2575-111, Revised Statutes, the last clause of which provides 
as follows: 'These catch-basin water-closets may be contructed, and the 
connections to sewer and house drainage may be laid by any sewer tapper 
licensed by the board of public affairs" (Board of Administration), I 
am of the opinion that in passing this part of Section 8 of this ordinance 
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the board of legislation exceeded the powers the general assembly in
tended to confer upon it for the purpose of regulating this business 
by municipal legislation." 
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In the latter case the statute provided that "catch-basin water-closets may be 
constructed, and the connections to sewer and house drainage may be laid by" any 
licensed sewer tapper. The ordinance required that such connections must be 
made by a licensed plumber. 

This case is similar to the situation which confronts us. The statute pro
vides that a person having a stationary steam boiler license, may have charge 
of and operate a stationary steam boiler of more than thirty horse power. The rule 
of the board of education denies this right and requires that its boiler shall be in 
charge of and operated by a licensed engineer. 

The legislature has declared the policy of the state upon this subject. The 
board of education having a limited jurisdiction, cannot enlarge upon this policy 
without express grant of power to· do so. This power has not been granted. 
The rule which they have passed is inconsistent with the policy of the state as 
declared in the statutes. This rule, therefore, would not be sufficient ground for 
the discharge of the janitor. 

6. 

Respectively, 
TIMOTHY S. HOGAN, 

Attomey General. 

BOARD OF EDUCATION-CONTRACT WITH RETIRED MEMBER. 

A board of education may enter into contract with a retired member thereof. 

CoLUMnus, OHIO, December 18, 1911. 
HoN. ARTHUR VAN EPP, Prosecuting Attorney, Medina, Ohio. 

DEAR SIR :-Your .letter of November 27th received. You state in your letter 
that: 

"The Medina, Ohio, board of education are now engaged in the 
erection of a grade school building at that place, costing approximately 
$35,000, and it is proposed to heat said building by steam, either generated 
on the premises or carried from a distance, and to have accordingly in
stalled in said building, the necessary pipes, apparatus, etc., for that 
purpose. Mr. 'A' is a member of said board of education and is also 
a clerk thereof, and is the owner and sole proprietor of the Medina 
Electric Light and Power Company, which is the only electric light 
plant at that place, and which plant is located a little less than two 
blocks from the site of the new school building. 

"The board of education is very desirous of entering into a contract 
with Mr. 'A' whereby the said 'A' will run a line of steam pipe from the said 
light plant to said school house and furnish said board sufficient steam 
to heat said school building for a period of ten (10) years for a com
pensation of $350 per year, or for $500 per year will heat the new school 
building and the old school building, which stands at the side of it. This 
new school building contains approximately ten (10) large rooms and 
basements and the board is informed by reputable engineers that the 
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foregoing plan of heating said building is very desirable, and that if the 
board is able to enter into such an agreement, that it will be able to 
save from three to five hundred * * * * * * * * 
action the board has taken in this matter, has been with a motive looking 
only to the best interests of its constituency. 

"Mr. A's term as member of said board expires January 1st next, 
and the question now arises; can the board immediately, at the expiration 
of his term of office, safely enter into the contract as herein set out. 
Section 4757 of the General Code of Ohio, insofar as the same applies 
to this matter reads as follows: 

"'No member of the board shall have directly or indirectly any 
pecuniary interest in any contract of the board or be employed in any 
manner for compensation by the board of which he is a member, etc.' 
and Section 12910 of the General Code of Ohio, insofar as the same ap
plies to the matter at issue reads as follows: 

" 'Whoever holding an office of trust or profit, by election or ap
pointment, or an agent, servant or employe of such office or of a board 
of such office is interested in a contract for the purchase of property, 
supplies or fire insurance for the use of the county, township, city, village, 
board of education or public institution, with which he is connected shall 
be imprisoned, etc.' 

"Now, to go a little farther into the matter; several months ago at 
the time the contract for the construction of this building was let, a cer
tain firm which I will designate as the 'heating company' had in a bid or 
proposal for furnishing the the heating plant and at a special meeting 
of said board at which there was a quorum present; but at which all 
members were not present, a motion was passed accepting the bid of 
the heating company; but the next day, acting under advice and informa
tion furnished by its architect, as to the advisability of investigating a 
way of heating said building other than by heating plant therein, the 
board then held a meeting at which, I think all members were present, 
and one of the members who voted in the affirmative on the motion ac
cepting the bid of the heating company then made a motion to rescind 
such acceptance, which motion was thereupon duly carried by a majority 
vote of all members of said board, and at that point Mr. A (the member 
of said board aforesaid) was requested to make the board a proposal for 
furnishing steam from his light for the heating of said building, which 
was accordingly done; but no acceptance of any bid from him was ever 
made by the board or any contract entered into. 

"The board is somewhat apprehensive, as is also :Mr. A, that 
possibly the action of the board and of Mr. 'A' has been such as to 
debar the board from entering into a contract with Mr. 'A' at the expira
tion of his term, for the heating of said building and if, under all the 
circumstances as to whether or not said ~ections 4757 and 12910 would 
apply. Also, in your opinion, would this contract for furnishing steam 
for the heating of said building be such a contract for the purchase of 
property or supplies as to bring it within the status of said Section 
12910? 

"This whole matter seems to the writer to be drawn rather close 
to the line, and I am in doubt just what to advise the board relative 
thereto." 

and you inquire as to whether or not the board of education, at the expiration 
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of :\Ir. A's term of office, can safely enter into a contract as set forth in your 
letter; also whether the action of ::\Ir. A has been such as to bar the board from 
entering into a contract with ::\Ir. A at the expiration of his term, for the heating 
of said building; if, under all the circumstances, Section 4757 and Section 12910 
would apply; also, if the contract for furnishing steam for heating said building 
be such a contract for the purchase of property or supplies as to bring it within the 
status of said Section 12910. 

Section 4757, General Code, provides as follows: 
"Conveyances made by a board of education shall be executed by the 

president and clerk thereof. No member of the board shall have directly 
or indirectly any pecuniary interest in any contract of the board, or be 
employ.ed in any manner for compensation by the board of which he 
is a member except as clerk or treasurer. No contract shall be binding 
upon any board unless it is made or authorized at a regular or special 
meeting of such board." 

Section 12910, General Code, provides as follows: 
"Whoever, holding an office of trust or profit by election or ap

pointment, or as agent, servant or employe of such officer or of a board 
of such officers, is interested in a contract for the purchase of property, 
supplies or fire insurance for the use of the county, township, city, 
village, board of education or a public institution with which he is 
connected, shall be imprisoned in the penitentiary not less than one year 
nor more than ten years." 

X either Section 4757, General Code, nor Section 12910, General Code, applies 
to the facts in your case, for the reason that you expressly state that no contract 
was entered into by the board, and will not be entered by it until after Mr. A's 
term of office has expired. I would advise, however, that Mr. A. withdraw his 
proposal, and if he desires at the expiration of his term to resubmit it, the board 
of education can then accept it without any violation of law on the part of anyone, 
and that will be the safest course for you to pursue. I believe that all steps in 
the matter of the contract referred to should be taken after all disabilities are 
removed. 

However, the most serious question presented by your facts is whether the 
board of education is not bound by its acceptance of the bid or proposal of the 
"heating company." I am not in possession of all the facts involved in the 
transaction and cannot say what the rights of the ''heating company" are: nor 
do I know whether they are claiming any rights, by reason of the action of the 
board, as set out in your letter. X either does it come within my province to 
determine the rights as between the "heating company" and the board. 

I would advise that you give that matter most careful consideration be·fore 
proceeding further. Since your school board has not entered into any contract with 
:\Ir. A., and, as you state, they will not complete the contract until Mr. A's term 
of office has expired, Sections 4757 and 12910 of the General Code do not apply 
to your situation. Therefore, there is no necessity for answering your inquiry, 
whether the furnishing of steam for the heating of such building be such a 
contract for the purchase of property or supplies as to bring it within the 
statute of Section 12910 G. C. 

Very truly yours 
TnroTHY S. HoGAN, 

Attorney Ge11eral. 
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7. 

TAXES AND TAXATION-SMITH ONE PER CENT. LAW-ERRONE
OUS LEVY-POWERS OF COUNTY AUDITOR TO CORRECT ER
RORS AND OF COUNTY COMMISSIONERS TO LIMIT EXCESSES
REMEDIES-LIMITATION OF TAXES FOR SINGLE PURPOSES. 

Though the General Code provides that the auditor may limit excesses against 
any individual where the tax payer has not paid for taxes and that the county 
commissioners may allow a refund to a tax payer who has paid under an erroneous 
levy, these provisions do not apply to the machinery of the Smith one per cent. 
tax law, when the error is attributable to the budget commission itself in its general 
certification of the levy to the auditor. · 

It is beyond the provisions of the Code to substitute the discretion of the 
auditor or county commissioners' discretion for that of the budget commission. 

REMEDIES-First: The auditor must refuse to obey the certificate, which 
duty may be enforced by a citizen or tax payer. 

Second: The budget commission might be enjoined from making the errone
ous certificate or the auditor might be enjoined from proceedings upon it. Suet 
restraining order. must go to the entire tax. Such certificate is illegal in toto and 
not void merely as to the excess. 

Any remedy in the way. of re-adjustment must be procured through the 
budget commission itself. 

II. The amount raised in 1910 for a particular purpose is not a limitation 
upon the amount to be raised for the same purpose in 1911 or any year thereafter, 
except where the amount raised in 1910 for that particular purpose was the ex
treme amount which could have been so raised by reason of the limitation of the 
law at that time. 

The fifteen mills limitation applies to the combined rate for all purposes in
' eluding sinking fund. 

CoLUMBUS, OHIO, January 3, 1912. 

HoN. J. W. SMITH, Prosecuting Attorney, Ottawa, Ohio. 

DEAR SIR :-1 beg to acknowledge receipt of your letter of December 28th, 
requesting my opinion on the following questions: 

"1. Can the auditor remit the taxes erroneously charged against 
any individual under said section where the taxpayer has not yet paid 
his taxes? 

"2. Where the taxpayer has paid his taxes, can the county com
missioners allow a refunder to such tax payer for the amount erroneously 
levied and collected? 

"3. Is there anything in the new one per cent. law which prohibits 
the taxing authorities of any taxing district from levying more taxes 
for one purpose than was levied for the year 1910, providing the total 
taxes levied for all purposes does not exceed the amount levied in such 
district in the year 1910 ?" 

Section 2589, General Code, to which you refer, provides in part as follows: 

"* * * If the auditor is satisfied that any tax or assessment * * * 
or any part thereof has been erroneously charged, he may give the person 



..L"'\'"XC..l.L REPORT OF THE .A.TTOR::-o"'EY GE::-o"'ERAL. 

so charged a certificate to that effect to be presented to the treasurer, 
who shall deduct the amount from such tax or assessment. If at any time 
the auditor discovers that erroneous taxes or assessments have been 
charged and collected in previous years, he shall call the attention of 
the county commissioners thereto at a regular or special· session of the 
board. If the commissioners find that taxes or assessments have been 
so erroneously charged and collected, they shall order the auditor to 
draw his warrant on the county treasurer in favor of the person paying 
them for the full amount * * * so erroneously charged and collected. 
The county treasurer shall pay such warrant. * * *" 
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This section is to be read in connection with Section 2588, General Code, of 
which it was formerly a part of Section 1038, R. S. 

This section provides in part as follows: 

"From time to time the county auditor shall correct all errors which 
he discovers in the tax list and duplicate, either in the name of the 
person, * * * the description of lands or other property or when property 
exempt from taxation has been charged with tax, or in the amount of 
such taxes or assessment." 

In like manner, Section 2590, General Code, must be considered, it having 
been also a part of Section 1038, R. S. 

This section provides in part as follows : 

"At the next semi-annual settlement with the auditor of state 
after the refunding of such taxes, the county auditor shall deduct from 
the amount of taxes due the state at such settlement the amount of 
such taxes that have been paid into the state treasury. No taxes or assess
ments shall be so refunded except as have been so erroneously charged 
or collected in the five years next prior to the discovery thereof * * *. 
?\o assessment shall be returned, except from the fund or funds created 
in whole or in part by the erroneous assessments." 

In the light of these related sections, and of the sections of the Smith one 
per cent. law so-called, your first two questions may be answered together. 

Section 5649-2 of the act of June 2, 1910, 102 0. L., 268, provides in part that: 

"* * * The aggregate amount of taxes that may be levied on the tax
able property in any * * * taxing district, for the year 1911, * * * 
shall not * * * exceed in the aggregate the total amount of taxes that 
were levied upon the taxable property therein of such * * * taxing district, 
for all purposes in the year 1910. * * *" 

Section 5649-3 of the same act provides in part as follows: 

"If in any year the taxing authorities of any taxing district shall 
desire to raise a less amount of taxes for a particular purpose than 
was levied for such purpose in the year 1910, the amount of taxes 
that may be levied for another or other purposes may be correspondingly 
increased; the intent and purpose of this act being to provide the total 
amount of taxes which may be levied in the year 1911 or in any year 
thereafter, for all purposes, shall not exceed in the aggregate, the 

7-Vol. .II-A. G, 
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total amount of taxes levied in the year 1910, plus six per cent. thereof 
for the year 1912, etc., * * *" 

Section 5649-Jc provides in part as follows : 

"* * * If the budge~ commissioners find * * * the total amount of 
taxes to be raised * * * to exceed such authorized amount in any * * * 
taxing district in the county, the budget commissioners shall adjust 
the various amounts to be raised so that the total amount thereof shall 
not exceed in any taxing district the sum authorized to be levied therein. 
In making such adjustment the budget commissioners may revise and 
change the annual estimates contained in such budgets, and may reduce any 
or all the items in any such budget. * * * The budget commissioners 
shall reduce the estimates contained in any or all such budgets by such 
amount or amounts as will bring the total for each * * * taxing district, 
within the limits provided by law. 

"When the budget commissioners have completed their work they 
shall certify their action to the county auditor, who shall ascertain the 
rate of taxes necessary to be levied upon the taxable property therein 
of such * * * taxing district, returned on the grand duplicate, and place 
it on the tax list of the county." 

The question being as to whether or not the certification by the budget com
missioners to the county auditor of an amount to be levied for within a taxing 
district for the year 1911, in excess of the amount of taxes levied in such district 
in the year 1910, and the placing on the duplicate by the auditor, in pursuance of 
such certificate, of a levy sufficient to produce such amount in such district con
stitutes the "erroneous charging" of taxes within the meaning of Section 2589 as 
above quoted, it becomes necessary to analyze the machinery of the Smith law 
and to inquire into the· joint meaning of all the sections above quoted. 

It is, I think, apparent from even a casual study of the above quoted pro
visions that if the budget commission, in the discharge of its duties, erroneously 
certifies to the county auditor an amount to be levied in the taxing district in 
excess of the amount levied therein in the year 1910, such cannot be identified as 
belonging, so to speak, to a levy for any particular purpose. If the commis
sion has certified a gross amount to be raised within a township in excess of the 
gross amount therein levied in the year 1910, such gross amount is made up of 
specific levies for general township purposes, for township road and bridge 
purposes, for general county purposes, or county sinking fund purposes, for 
county road and bridge purposes, possibly for village purposes and for local 
school purposes, including tuition fund buildings and sinking fund, and in all cases 
for state purposes. No court could change one of these levies in reducing the 
total levy so as to bring it within the amount in the year 1910; nor could a court 
substitute its discretion for that of the budget commission or order the county 
auditor to reduce all levies (excepting state levy) pro rata. What the court could 
not order the auditor to do the auditor could not himself do. The error of which 
Section 2589 speaks is, in my judgment, an error cognizable and remediable in 
a court of law or equity. The error, such as thr.t described, would be cognizable 
in a court of equity but not remediable by direct process issued to the auditor. 

If the budget commission has erroneously acted in the manner above stated, 
then its duties are not yet completed and the auditor is at liberty, and it is his 
duty, to refuse to receive or obey a certificate containing such an error. The tax 
commission of Ohio, or any citizen, might enforce this duty of the auditor. This 
has been recently decided by the circuit court of this circuit in the case of the tax 
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commission vs. the Auditor of Franklin County. (Not reported.) Here, then, 
is one remedy. Another remedy might be a tax payer's injunction directed against 
the budget commission to enjoin it from making an erroneous certificate or against 
the auditor to enjoin him from entering the erroneous levies on the duplicate or 
against the treasurer enjoining him from collecting any taxes thereon. These 
remedies are still available, but it is to be noted that they go to the restraining 
of the entire tax. A court could not restrain the treasurer from collecting the 
excess from each tax payer and then each apportion the amount actually collected 
among the several funds. 

In the case of the State vs. Sanzenbacher, recently decided by the supreme 
court, it was held, upon reconsideration and correction of the journal entry therein, 
that it was the duty of the budget commission to enforce the limitations of the 
Smith law by reducing the various estimates submitted to them, having due regard 
to the needs of each taxing district as evidenced by the proportionate amounts pro
vided for in Section 5649-3a. This holding may be taken as a judicial declaration 
to the effect that is is the duty of the budget commissioners to respect the relative 
needs of the various subdivisions over the levies of which they have supervision, 
but in my judgment it is not to be regarded as an indication that the court will 
substitute its discretion for that the budget commission in any case; it is rather 
an indication that the court will, upon reasonable ground, set aside a determination 
of the budget commission for abuse of discretion. 

In the case submitted by you, however, it is not an abuse of discretionary 
power that is manifested by the facts, but rather a failure to perform a duty. The 
certificate of the budget commission with respect to the taxing district in question 
is simply illegal in toto, not void merely as to the excess. Yet the illegality of the 
certificate and of the proceedings of the auditor in pursuance thereof having re
mained unchallenged during the period of time when it might have been challenged, 
I question seriously whether the auditor, having made up his duplicate in ac
cordance therewith, may now refund or remit any part of the taxes seemingly due 
thereon. I am thoroughly of the opinion that he may not divide the entire levy and 
remit a portion of the taxes due from each tax payer, but that if he has to remit or 
recommend the refunder of anything it must be the entire tax. 

It is, therefore, my opinion that any remedy for the correction of the erroneous 
certification of the budget commission as described by. you must be procured through 
the budget commission itself. The auditor might lawfully refuse to levy any tax 
whatever in any taxing district; the treasurer might lawfully refuse to collect any 
taxes; but neither of these officers have any power to remit the excess, as it 
would be ratably apportioned to each tax payer. The reduction must be made by the 
budget commission and apportioned by it to the several taxing districts and 
funds thereof. Insofar as the taxes may be thus adjusted by proper action of the 
budget commission and correction of the duplicate by the auditor in pursuance 
thereof, this remedy is still available, but in my opinion no refunder or remitter 
on the part of the county auditor and county commissioners would be legal, at 
least until the budget commission, either on its own initiative or upon the order of 
the court, has re-adjusted the budgets applicable within the taxing district in 
question. 

I do not desire to express an unquaiified opinion as to the power of the court, 
being satisfied as to the abuse of discretion on the part of the budget commission, 
or its failure to discharge its mandatory duty, and proceeding to review the action 
of such commission on this ground to make itself an order such as the budget commis
sion ought to have made in the premises. My better judgment is that the 
order of the court ought to be directed to the budget commission commanding it to 
complete its work in accordance with the provisions of law. 
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In either event, however, an order of the budget commission or of the court, 
itself, is itself necessary in order to authorize any action like that contemplated in 
your first and second questions, for the reason already stated, that a re-appointment 
or re-adjustment of the various budgets and items thereof mtist be made as a step 
in the securing of the only available remedy. 

The foregoing general discussion sufficiently answers your first and second 
questions, neither of which can be categorically answered either in the affirmative 
or in the negative. 

Answering your third question, I beg to state that it is clear in my opinion 
from the language of Section 5649-3, as above quoted,· that the amount raised in 
1910 for a particular purpose is not a limitation upon the amount to be raised for 
the same purpose in 1911, or any year thereafter. In this connection, however, 
permit me to point out the first paragraph of Section 5649-3, not above q!loted, 
which provides in effect that the maximum rate of taxation for a particular 
purpose, if any, as fixed at the time the act became effective, shall be abolished 
and in its stead there shall be imposed, as a limitation upon the amount to be 
raised for such purpose, the amount that would have been raised in the year 1910 
for such purpose under the maximum levy then available as applied to the dupli
cate then existing. So that if in 1910 the maximum levy for a single purpose was 
made, then the amount t}Jus produced is a limitation upon the amount to be levied 
for such purpose in the year 1911, or any year thereafter. 

In the same connection the form of your question suggests that you may be 
of the impression that the amount of taxes levied in a district in the year' 1910 
is the only all-inclusive limitation. This in my. opinion is not correct. Section 
5649-5b provides that the total amount levied in a taxing district shall not exceed 
fifteen mills, and this limitation, I believe, applies to the combined rate for all 
purposes, including sinking fund, in the same manner as that measured by the 
amount of taxes raised in the district in the year 1910 applies; so that if the amount 
of taxes levied in tlie year 1910 in a taxing district can be produced on the 1911 
duplicate of such district only by a levy exceeding fifteen mills, then the fifteen 
mill limitation is to be substituted for the former. 

11. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

INTOXICATING LIQUORS-SALE BY COUNTY TREASURER-TAX LEVY 
-TAXES AND TAXATION-DOW-AIKEN TAX. 

A county treasurer who, under provision of 6079 General Code levies upon and 
sells spirituous liquors is satisfaction of the tax provided for in Section 6071, is not 
such a dealer in intoxicating liquors that he, himself, should be thereby subjected to 
the statutory provisions against illegal sale, or to the provisions for a tax upon the 
liquor traffic. 

CoLUMBUS, OHIO,. January 8, 1912. 

HoN. J_ R. STILLINGS, Prosecuting Attorney, Kenton, Ohio. 

DEAR SIR :-Replying to your letter of recent date wherein you ask: 

"Does proper legal authority exist in the county treasurer of a 
county, which has duly voted against the sale, furnishing, or giving away 
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of intoxicating liquors, etc., under 6108, G. C., et seq. to advertise, and offer 
for sale intoxicating liquors, duly levied on under the provisions of 
Section 60i8 G. C., the tax for the sale of said liquor on the part of the 
dealer having been duly certified to the county treasurer by the county 
auditor and to him by the auditor of state." 

Section 60il, General Code, provides: 

"Upon the business of trafficking in spirituous, vinous, malt or other 
intoxicating liquor there shall be assessed yearly, and paid into the 
county treasury, as herein after provided, by each person, corporation 
or co-partnership, engaged therein, and for each place where such busi
ness is carried on by or such person, corporation or co-partnership, the 
sum of one thousand dollars." 

Section 60ii, General Code, provides : 

"If a person, corporation or co-partnership refuses or neglects to 
pay the amount due under the provisions of this chapter within the 
time therein specified, the county treasurer shall forthwith collect such 
amount with the penalties thereon, and four per cent. collection fees 
and costs, by distress and sale, as on execution, from any goods and 
chattels of such person, corporation or <.;a-partnership." 

Section 60i8, General Code, provides: 

"The county treasurer shall forthwith call at the place of business 
of such person, corporation or co-partnership, and, in case of the refusal 
to pay such amount so due, shall levy on the goods and chattels of such 
person, corporation or co-partnership, wherever found in such county, or 
on the bar, fixtures, furniture, liquors, leasehold and other goods am! 
chattels used in carrying on such business. Such levy shall take pre
cedence of all liens, mortgages, conveyances or incumbrances hereafter 
taken or had on such goods and chattels so used in carrying on such 
business; and no claim of property by a third person to such goods and 
chattels so used in carrying on such business shall avail against such 
levy by the treasurer. No property, of any kind, of any person, cor
poration, or co-partnership liable to pay such amount, penalty, interest 
and costs shall be exempt from such levy." 

Section 60i9, General Code, provides : 

"The county treasurer shall give like notices of the time and sale of 
the personal property to be sold under this chapter as in case of the 
sale of personal property on execution. All provisions of law applicable 
to sales of personal property on execution shall be applicable to sales 
under this chapter, except as herein otherwise provided; and all moneys 
collected by such treasurer under this chapter, after deducting his fees 
and costs, shall be paid into. the county treasury." 
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By virtue of and under the authority of the above named statute the county 
treasurer acts, and his is the obligation of enforcing the collection of the tax when 
the person fails to make payment on demand, and to levy· on or distrain of the 
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intoxicating liquor, as well as other chattels used in the business, is the bounden 
duty under 6078 supra. 

The above provisions are a part of the Aikin tax law, which was an amend
ment of the Dow law. The act known as the Rose law, providing for local option in 
counties, is found in 99 0. L., page 35. This act is carried into the General Code under 
the provisions of Section 6108, which is as follows: 

"When thirty-five per cent. of the qualified electors of a county 
petition the commissioners, or a common pleas judge thereof, for the 
privilege to determine by ballot whether the sale of intoxicating liquors 
as a beverage shall be prohibited within the limits of such county, such 
commissioners or common pleas judge shall order a special election to 
be held in not less than twenty days nor more than thirty days from the 
filing of such petition with or the presentation of such petition to such 
commissioners or common pleas judge. The petition shall be filed as a 
public document with the clerk of the common pleas court of such county 
and preserved for reference and inspection." 

6112, General Code, provides : 

"If a majority of the votes cast at such election are in favor of 
prohibition the sale of intoxicating liquors as a beverage, then from and 
after thirty days from the date of holding such election it shall be un
lawful for any person personally or by agent, within the limits of such 
county to sell, furnish or give away intoxicating liquors to be used 
as a beverage, or to keep a place where such liquors are kept for sale, 
given away or furnished for beverage purposes." 

So it is readily apparent that the provisions of 6078 that the treasurer should 
sell the liquors levied upon, as upon the execution and the provision of 6112 that 
it shall be unlawful after a certain date "for any person" to sell, furnish, or give 
away intoxicating liquors to be used as a beverage within a county are in direct 
and literal conflict. These sections being found in a subdivision of the same 
chapter (2 and 4 of Chapter 15, entitled 2, part 2), and having been passed together 
by the legislature as part of the General Code, it becomes our duty to ascertain, 
if possible, the intent of the general assembly as determined from the language 
they have seen fit to use, to discover whether one section is the exception to the 
general rule laid down by the other, or whether it was ever contemplated to in
clude within the provisions of the one an officer whose duties were expressly 
defined by the language of the other. 

A study of the history of legislation in this state relating to intoxicating 
liquor might prove very interesting and probably would be profitable and of as
sistance in determining the question presented, but both space and time forbid 
more than calling attention to the fact that almost without exception every act 
dealing with the liquor question expressly states that it is to provide "against the 
evils resulting in the traffic in intoxicating liquors." 

From the very first act, passed under the constitution of 1851, which is 
found in 52 0. L., 153, down to the latest enactment on the subject, successive 
legislatures use the same language and titles of each act relating to the taxing 
of intoxicating liquors or making it unlawful to sell same in certain territory, 
denoting that the object, aim and purpose of all the legislation is to "provide and 
further provide" against the evils resulting from the traffic. 

The traffic is sought to be regulated, prevented and prohibited. The use 
as a beverage is sought to be lessened, but for other purposes intoxicating liquors 
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are recognized as articles of commerce, the sale of which in the prohibited terri
tory is surrounded with stringent restrictions. Now, it will not be contended 
that the county treasurer would become a trafficker in intoxicating liquors when he 
was called upon, and did proceed, to "make" the tax money by sale of the dis
trained liquors. It is not an unusual thing for the sheriff of a county to be called 
upon to sell stock of merchandise, drugs, etc., including intoxicating liquors, and 
it is well settled he does not by doing so become engaged in the business of 
trafficking in intoxicating liquors, nor is he called upon to make payment of any 
tax or license fee either to the government or to the state, although the general 
laws would require dealers in intoxicants to so first do. As held by the :Michigan 
supreme court, under a similar statute to our own, "a sheriff in making a sale of 
intoxicating liquors under an execution is not engaged in the business of selling 
intoxicating liquors within either the letter or spirit of the liquor laws. Wilder
muth vs. Cole, 77 :\-Iichigan 483. He was not exempt by reason of any exception 
in the law-he was, as stated by the court, "within the letter and spirit" of the 
statute, and such is the law in our own state. 

So with the county treasurer when in so-called "wet" territory it becomes 
necessary for him, by reason of failure and delinquency on the part of the Aikin 
tax payer, to seize upon and sell the chattels that he finds used in connection with 
the liquor business, including intoxicating liquors, he cannot be held to be engaged 
in the business of trafficking in intoxicating liquors. He is but complying with the 
statute in enforcing a collection of the tax. In "making" the money from the 
goods he was bound to seize and sell and no one would have the temerity to say 
that it would be necessary for the county treasurer to first make application for 
and pay an Aikin tax before he could sell the intoxicating liquors in that instance, 
or that, on failure to pay said tax, that the amount thereof would attach as a lien 
against the premises and real estate whereon the sale happened to take place. 
Likewise in the Rose county local option territory the treasurer, in the event it 
should be determined that he could sell the distrained intoxicating liquors, cer
tainly would not be within the provisions of the Aikin tax law for he would not 
be engaged in the business of trafficking in intoxicating liquors within the purview 
of the law. 6112 makes it unlawful "for any person * * * within the limits of 
such county * * * to sell, furnish or give away intoxicating liquors to be used as 
a beverage." 

Section 3 of the original Rose county local option act (now 6103, General 
Code) specifically excepts sales by regular druggists for certain defined purposes 
when sold on prescription, and the real question to be answered is, does a county 
treasurer, under the circumstances as above held, make a sale of intoxicating 
liquors to be used as a beverage within the purview of Section 6112, General Code? 
I am of the opinion that the county treasurer has a perfect right to sell such 
liquors under the provisions of 6078; that this section is controlling and makes it 
the manifest duty of the treasurer so to do; that such sale although made in local 
option territory, is not a sale of intoxicating liquors as a beverage; and, finally 
that the act of the treasurer, done in his official capacity and by virtue of express 
command of the law, is wholly without both the spirit and the letter of the statute 
making similar sales unlawful. 

I am not unmindful, and have fully considered, the case of Nichols vs. Valen
tine, 36 l.Ie., 322. That case can well be distinguished from the case at bar. It must 
be considered in the light of the technical statutes of the state of l\faine. So too 
with the well considered case of Ingalls vs. Baker found in 13 Allen, 449, where the 
court held, "that intoxicating liquors are not liable to be seized on an execution 
under the statutes of this commonwealth." As the court says in the latter case 
the various amendments and changes in the statutes, the legislature at one time 
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excepting sales of intoxicating liquors on an execution upon a prohibition, and 
at another time wholly omitting the exception, shows that the law was left as the 
court found it, "not by inadvertence but by design." 

If 6112 G. C. applied to the county treasurer he certainly would be placed 
in a peculiar, absurd and unreasonable position. Under 6078, it would still be his 
duty to levy upon or distrain the intoxicating liquors with the other chattels found. 
He would be liable on his bond for any fail~re so to do. If he could not sell the 
intoxicating liquors what would he do with them, and whose property would it 
become? A reasonable construction must be given both statutes-the construction 
found which the legislature manifestly intended, and that construction which car
ries out the entire scheme, on account of which the legislation was enacted, must, 
if possible, be discovered. The mischief sought to be corrected in the liquor 
legislation is, as therein stated, the evil resulting from the trafficking in intoxicating 
liquors when the same is sold to be used as a beverage, so it has been sold in terri
tory where the sale of intoxicants was prohibited without a license and that "a saloon
keeper could sell his business to another with all his stock of liquor on hand" 
even if he had no license at the time. Smith vs. Henniman, 24 Southern, 364; 
Forwood vs. State, 49 Maryland, 53; Overall vs. Bezeau, 37 Michigan, 506. 

It will be observed under Section 6080, if the levy and sale, as provided in 
6078 and 6079, does not provide the entire amount of the tax found due, the 
balance becomes a lien upon the real estate in which the traffic is carried on. A 
consideration of this provision but emphasizes the necessity of the treasurer ex
hausting all of the property of the offender, "the trafficker," would it be con
tended that he could stand by and negligently refuse to levy upon liquors, no 
matter what their value, claiming that he could not make sale thereof, and then 
seek to place the full amount of the tax against the real estate of the landlord, 
who possibly never dreamed that such traffic was carried on by his tenant? It is 
the duty of the officer to exhaust the property used in the business, including the 
stock of liquors, if any, thereby found. And this must first be done before there 
is any authority for the treasurer to proceed against the real estate in which the 
business was carried on. Another consideration suggested is that this Aikin tax 
is a state tax, of which three-tenths goes to the state treasurer. It is the duty 
of the treasurer to make collection and to distribute to the state its share of the 
tax, to that extent, at least, he acts on behalf of the state. Can it not be well 
urged that the ancient common law maxim, "the king is not bound by any statute 
if he is not expressly named so to be bound." (Brooms Legal Maxims, 51), 
which principle has been engrafted upon the laws of this country and has been 
adopted and applied to many states, including our own, ha"s some application? 
The sovereign state which can make and unmake laws, in prescribing general 
laws intends to regulate the conduct of subjects only and not its own conduct. 
(State ex rei, vs. Parrott, 36 0. S., 409). Is there not force and weight in such a 
contention in view of the fact that a goodly portion of the so-called Aikin tax 
is collected for the state by the county treasurer? From a consideration of all 
the foregoing it appears that the treasurer is authorized by law to distrain the 
chattels used in the business of the sale of intoxicating liquors when the Aikin tax 
remains unpaid. "Liquors" are specifically enumerated in the list of chattels to be 
levied upon-the sale that he is authorized to make is to be as upon an execution
the source of his authority in so acting is the very government whose officer he is 
-his sale is not a sale of intoxicating liquors to be used as a beverage. 

I conclude, therefore, that under the circumstances mentioned in your 
inquiry the county treasurer is fully authorized to sell the intoxicating liquors in 
question, and that he is completely without the letter as well as the spirit of the 
statute that makes it unlawful for any person to make sales of intoxicating 
liquors in prohibited territory to be used as a beverage. 
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It is my opinion, therefore, that your question should be answered in the 
affirmative. 

15. 

Very truly yours, 
TIMOTHY s. HOGAN, 

Attorney General. 

HAXCOCK COUXTY AGRICULTURAL SOCIETY-LEVY OF ONE-TEXTH 
OF OXE ~IILL FOR AGRICULTURAL PURPOSES-COXSTRUCTION 
OF STATUTES-BUDGET CO~E\HSSION. 

The duties of the budget commission witlz reference to levies of one-tenth 
of one mill for agricultural purposes are considered in the opinion rendered to !. 
W. Smith, prosecuting attorney, Ottawa count:;,•, October 19, 1911. 

Section 9896 refers to the preceding section providing for the additional tax. 

CoLuMnt:s, 0Hro, December 11, 1911. 

HoN. CHAS. A. BLACKFORD, Prosecuting Attorney, Findlay, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of October 20th, in 
which you state: 

"I wish to call your attention to Sections 9894, 9895 and 9896, 
General Code of Ohio. · These sections were formerly 3702-B, 3703 
and 3704, Revised Statutes of Ohio. 

"The Hancock county agricultural society has under its control land 
located about two and one-half miles south of the city of Findlay, 
and up to about four years ago had been receiving assistance from the 
county under Section 3702-R, Revised Statutes. A great many of the 
residents of this county objected to the location of the grounds, as they 
were so located, as it was impossible to reach them by street car or 
other facilities, and about four years ago, there was organized in this 
county what was called the Hancock county fair company. Stock was 
sold and grounds purchased about one mile northeast of the city, and 
accessible by both street cars and by boats. A private corporation organ
ized for profit and not entitled to assistance from the county. 

"Since that time the county commissioners have given the old 
company no assistance. At the last session of the legislature, the old 
agricultural society in this county had Section 9894 amended so that the 
word "may" in the sixth line of the law should read 'shall on the 
request of the agricultural society.' Under this section, as amended, 
the old Hancock county agricultural society has demanded that the 
commissioners make a levy of one-tenth of one mill upon all taxable 
property of the county for agricultural purposes, and that in anticipa
tion of such levy as demanded, the county commissioners pay to the 
treasurer of the agricultural society the sum of $1,500.00. 

"The budget commission of this county has been forced to cut 
every department in the county and every department in every munici
pality of the county, to bring the levy within the ten mills allowed, 
and under the circumstances it would be absolutely impossible for the 
commissioners to make a levy for agricultural purposes. 

"The agricultural society contends that the law is mandatory and 
that the commissioners have no option or discretion in the matter. The 
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commissioners have asked this office for advice in the matter, which 
was duly given. The agricultural society is very much dissatisfied 
with the opinion rendered by me and are threatening to commence pro
ceedings against the commissioners to compel them to comply with this 
law. However, the committee of said agricultural society has informed 
me that they would abide the opinion of the attorney general in the 
matter. Therefore, I submit the proposition to your office. 

"The question is-Has the legislature the power to authorize an 
agricultural society to levy this tax, leaving no discretion in the matter 
to the county commissioners or other officials without first submitting 
the question to a vote of the people?" 

I am enclosing herewith copy of opinion rendered to Ron. J. vV. Smith, 
prosecuting attorney of Putnam county, which I think will answer your question : 

You further state: 

"You will notice that Section 3704, Revised Statutes, reads 'no 
such additional tax,' thus referring to the section immediately preceding 
it which provides for an additional appropriation from the county 
treasury. 

"In amending these sections, you will notice that the "additional" 
in this section has been omitted, so that Section 9896, General Code, 
reads 'no such tax.' 

"Does Section 9896 simply refer to Section 9895, or does it also 
refer to Section 9894 ?" 

Without quoting either Section 3704, Revised Statutes, or Section 9896, 
General Code, I am of the opinion that Section 9896, General Code, simply refers 
to Section 9895, General Code. 

Our supreme court, in the case of Allen vs. Russell, 39 0. S. 337, has said : 

"But where all the general statutes of a state, or all on a particular 
subject, are revised and consolidated, there is a strong presumption that 
the same construction which the statutes received, or, if their interpreta
tion had been called for, would certainly have received revision and 
consolidation, should be applied to the enactment in its revised and 
consolidated form, although the language may have been changed." 
(Citing various Ohio cases.) 

Of course, if it is clear from the words that a change in substance was in
tended, the statute must be enforced in accordance with its changed form. I 
cannot see that the omission of the word "additional" shows any intention to 
change the meaning of the statute and, therefore, hold, as above stated, that 
Section 9896 simply refers to the preceding section providing for the additional 
tax. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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CoLUMBUS, Omo, October 19, 1911. 

RoN. ]. \V. SMITH, Prosecuting Attorney, Ottawa, Ohio. 
DEAR SIR :-I have your letter of October 9th wherein you state: 

"The legislature at its last session passed an act providing for the 
levy of one-tenth of one mill for the use of agricultural societies. I 
wish to inquire whether or not in your opinion it is mandatory upon 
the county commissioners to make such a levy on the request of the 
county agricultural society. Of course, the levy made is subject to the 
limitations therein provided that the amount produced therefrom shall 
not exceed in any one year the sum of $15,000.00." 
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Section 9894 of the General Code, as amended 1iay 10, 1911, reads as follows: 

"When a county or a county agricultural society owns or holds 
under lease, real estate used as a site whereon to hold fairs, and the 
county agricultural society therein has the control and management 
of such lands and buildings, for the purpose of encouraging agricultural 
fairs, the county commissioners shall on the request of the agricultural 
society annually levy taxes of not exceeding a tenth of one mill upon all 
taxable property of the county, but in no event to exceed the sum of 
one thousand five hundred dollars, which sum shall be paid by the 
treasurer of the county to the treasurer of the agricultural society, 
upon an order from the county auditor duly issued therefor. Such com
missioners shall pay out of the treasury any sum from money in the 
general fund not otherwise appropriated, in anticipation of such levy." 

Section 9894, previous to the amendment of May 10, 1911, .reads as follows: 

"When a county owns real estate used as a site whereon to hold 
fairs, and the county agricultural society therein has the control and 
management of the lands and buildings of the county, for the purpose 
of encouraging agricultural fairs, the county commissioners may annually 
levy taxes of not exceeding a tenth of one mill upon all taxable proper
ty of the county, which sum shall be paid by the treasurer of the 
county to the treasurer of the agricultural society, upon an order from 
the county auditor duly issued therefor. Prior to the levy of any such 
tax, if they determine it to be for the best interest of the county and 
society, such commissioners may pay out of the treasury any sum from 
money in the general fund not otherwise appropriated in anticipation 
of such levy." · 

Section 9887 of the General Code provides when the county commiSSioners 
may assist the agricultural societies, providing that they may d9 so "if they think 
it for the interests of the county and society." 

Section 9895 provides when the county commissioners may purchase ground 
and that "the commissioners may levy a tax upon all the taxable property of the 
county, the amount of which they shall fix. _________ .'' 

These kindred sections appertaining to the same subject are of assistance in 
determining your question. As stated in Lewis' Sutherland Statutory Construction, 
Section 640, the words "may" and "shall" are to be taken in the ordinary and 
usual sense, unless the sense and intent of the statute require one to be substituted 
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for the other. (Citing 184 Ill. 59,) And again the same authority at page 1155 
says: 

"The word 'shall' in its ordinary sense is imperative." And again, 
"When the word 'shall' is used it~ a statute, and a right or benefit 

to anyone depends upon giving it an imperative construction, then that 
word is to be regarded as peremptory." (Boyer vs. Onion, 108 Ill. App. 
612.) 

The amendment of Section 9884 by the last legislature grants more liberal 
terms to county agricultural societies that come within the act. The old sections 
merely permitted aid to be given to such societies: they provided the commis
sioners may purchase or aid in purchasing ground. The amended act states that 
under certain circumstances the commissioners shall levy a tax. . 

The sole object and purpose of county assistance to agricultural societies is 
for the express purpose of encouraging agriculture. Heretofore it was optional 
for county commissioners to grant this assistance and the only purpose of the 
amendment of Section 9894 was to extend the list of societies to whom assistance 
should be given, to limit the maximum amount of such assistance, and make it 
mandatory upon the commissioners to make the levy, providing the agricultural 
societies come within the purview of the statutes. Nor could it be that the 
legislature intended that the agricultural societies should fix the amount thaf 
was to be levied upon their request. The only function in the matter is to make 
the request and then it is within the authority of the commissioners to determine 
the amount of the levy that would be made to raise the fund required so long 
as it did not exceed the limitation the law provides. I take it that it is fairly 
inferable from the section that if the societies make such representations as 
would be deemed proper, showing the necessity for a certain amount of money, the 
commissioners should then determine how much, in their judgment, will be neces
sary, keeping within the limitation provided, and then it becomes the duty of the 
commissioners to raise the amount so determined. Of course, this section must 
be read in the light of the amended tax laws, and now instead of a direct levy, 
it becomes the duty of the county commissioners to take care of the amount decided 
to be raised for the purpose in their annual budget, as provided by Section 5649-3a. 

I am, therefore, of the opinion that the county commissioners, on request of 
the agricultural societies, determine the amount of money to be raised for the 
purpose expressed in Section 9894 of the General Code, always keeping within the 
limitations of law; that the agricultural societies have no right to determine the 
amount to be levied; that subject to their discretion in the matter of the amount to 
be named. It is mandatory on the county commissioners to provide the funds 
when a request for that purpose has been first made by the proper agricultural 
society. 

Very truly yours, 
TIMOTHY S. HoGAN. 

Attorney General. 
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18. 

TAXES AXD TAXATIO~-SMITH OXE PER CEXT. LAW-PERSOXAL 
PROPERTY 0:\IITTED BEFORE 1910-RIGHT OF COU~TY 
AUDITOR TO MAKE USE OF DISCLOSURES OF PROBATE COURT 
RECORDS. 

By reason of the policy of the Smith one per cent. law and especially by 
virtue of Section 5403-1 General Code, the county auditor maJ.' not use the klzowl
edge acquired by him through im.:entories of estates filed in the probate court 
for the purpose of placing upon tlze tax list allJ.' personal property omitted from 
taxation i11 J.'ear 1910 or in any precedi11g }'ear with the view of collecting taxes 
thereon for those years. He may, however, put such property on the duplicate 
for taxatioa as of the year 1911 if the same has beea omitted from thpt duplicate. 

CoLuMBUS, OHIO, January 12, 1912. 

HaN. JAMES J. \VEADOCK, Prosecuting. Attorney, Lima, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of December 28th, 
~equesting my opinion upon the following questions: 

"Inventories of the estate of deceased persons filed in the probate 
court have directed the attention of the county auditor to the fact that 
such IJ.ersons had failed to list their property for taxation in previous 
years. What power in the premises has the county auditor in view of the 
provisions of Section 5399, General Code, and those of 5403-1, General 
Code, 102 0. L., 273 ?" 

Section 5399, General Code, was one of a series of sections providing, in 
effect, that whenever a county auditor might discover that any person had failed 
to return personal property for taxation, he might ascertain as nearly as possible 
the true value in money of the omitted property and place it upon the duplicate 
at such value, and that his power in this respect should extend to the placing 
of the omitted property on the duplicate for the five years preceding the year in 
which the inquiries and corrections were made, if the omissions had occurred 
during all of the said five preceding years. These sections were themselves amended 
in 1910, 101 0. L., 432-434, inclusive. It will not be necessary, however, to quote 
the provisions, either of the original sections or of the amended sections. 

Section 5403-1, General Code, as enacted 102 0. L., 273, provides in part 
as follows: 

"From and after the passage of this act no county auditor, assessor 
or other officer shall place upon the tax list or duplicate for taxation as 
of the year nineteen hundred and ten, or as of any year preceding said 
year, .any personal property which should have been assessed for taxa
tion as of such year, but which was not returned for taxation therein; 
* * * and all acts and parts of acts insofar as they relate to the as
sessment and valuation of personal property for taxation for the year 
nineteen hundred and ten, or any preceding year, and insofar as they are 
inconsistent with the provisions of this section are hereby repealed." 

The intention of the legislature in enacting this provision is rendered apparent 
by consideration of the whole act of which it forms a part. That act, popularly 
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known as the "Smith one per cent law," seeks to impose a limitation, or rather 
a series of limitations, upon tax levies so as, as the title of the act has it "to 

· secure hereafter a fair and equitable valuation of property for taxation." It is 
a matter of common knowledge, I think, that the theory of the whole law is that 
if a low rate of taxation be insured, intangible property and other property, which 
has heretofore been escaping taxation, will be brought upon the duplicate, the 
owners thereof being thus induced voluntarily to return it. This object could 
not have been attained so long as, by virtue of statutes like Section 5399, General 
Code, the owner of personal property who had been evading taxation thereon, 
would be penalized for making a full and fair return thereof. 

With this end in view the general assembly of 1910 amended Section 5399 
and the other similar sections so as to provide that the power of the county 
auditor thereunder should not extend to placing property upon the duplicate for 
taxation as of the year 1910 or any preceding year or years. Some doubt being 
felt as to the effect of these amendments, the broad language of Section 5403-1 
was enacted as a part of the Smith law, which was itself intended as a re-enactment 
of the act of 1910 for the purpose of making the same effective and workable in 
every way. 

For all of• the foregoing reasons, I am of the opinion that the county 
auditor may not use the knowledge acquired by him in the manner described in 
your letter in placing any property omitted from taxation in the year 1910, or in 
any preceding year, upon the duplicate for that purpose as of the year 1910, or any 
preceding year. He may, however, put such property upon the duplicate for taxa
tion as of the year 1911 if omitted from that duplicate. 

20. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

TOWNSHIP TRUSTEES-ROAD ROLLER-RIGHT TO PURCHASE. 

Section 7164 of the General Code gives to township trustees the right to pur
chase a road roller for use on highways of the county. In making such purchase 
the trustees must conform with the statutory condition precedents. 

CoLUMBUS, OHIO, January 6, 1912. 

RoN. CHARLES H. DuNCAN, Prosecuting Attorney, Champaign County, Urbana, 
Ohio. 

l.. 

DEAR SIR :-Under date of Dec. 24, 1911, you inquired of me as follows: 

"One of the boards of township trustees of Champaign county 
has asked me for information as to their right and authority to purchase 
a road roller for use on the highways of the county. An examination 
of the General Code leaves me in doubt on the subject and I therefore 
desire an opinion from you as to the authority of a board of town
ship trustees to make such a purchase." 

Section 7164 of the General Code provides : 

"The township trustees may furnish such tools, implements and 

• 
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machinery, as they deem necessary, for the construction, repair and 
maintenance of the roads in the several road districts within their 
township, to be paid for out of money in the township treasury not 
otherwise appropriated. They shall take a receipt from each road 
superintendent for such implements as are delivered to him, showing the 
number, kind and condition thereof." 
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The powers granted the township trustees under the foregoing section are 
very broad as to the furnishing of machinery, tools and implements necessary for 
the use of road superintendents in the construction, repair and maintenance of 
roads in the several road districts within the township, and as a road roller is, 
undoubtedly, embraced in the term "machinery," said section, in my judgment, 
unquestionably, gives to the township trustees the discretionary power to purchase 
the same. 

Before proceeding to make such purchase, however, the trustees should adopt 
a resolution declaring the necessity thereof and the township clerk should certify 
that the money required for the payment of such road roller is in the treasury 
to the credit of the fund from which it is to be drawn, or has been levied and 
placed upon the duplicate and is in process of collection, and not appropriated 
for any other purpose, as required by Section 5660 of the General Code. 

21. 

Very truly yours, 
TIMOTHY S. HoGAN 

Attorney General. 

OFFICES COMPATIBLE-JUSTICE OF PEACE AND ASSESSOR OF PER
SONAL PROPERTY. 

There are no statutory or common law objections to one person holding both 
the office of justice of the peace and assessor of personal property at the same time. 

CoLUMBUS, OHIO, January 9, 1912. 

Ho~. ERNEST THOMPSON, Prosecuting Attorney, Bellefontaine, Ohio. 

DEAR SIR :-Under date of December 13, 1911, you requested my opinion 
upon the following: 

"May an elector who has been duly elected, qualified, and is now 
acting as a justice of the pease and who was afterwards duly elected 
and gave bond to act as assessor of personal property, legally fill both 
offices at the same time?" 

Upon an examination of the statutes, I am unable to find any provision which 
expressly prohibits one person from holding the office of justice of the peace and 
personal property assessor at the same time. The only question to be determined, 
then, is as to whether the duties of the respective officers are in such conflict with 
one another as to render the offices themselves incompatible. 

In one case of State ex rei, vs. Gebart, 12 C. C., N. S. 274, it is held that 
"public offices are incompatible when one is subordinate to, or a check upon the 
other." The statutes prescribing the duties of the incumbent of these offices fail to 
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show wherein that are in any manner subordinate to, or a check upon, one art
other. From a consideration of the foregoing, I am of the opinion that there is 
no legal objection to one person holding the offices of justice of the peace and 
personal property assessor at the same time. 

Very truly yours 
TIMOTHY S: HOGAN. 

Attorney General. 

24. 

SCHOOL BOARD-VACANCY-TERM OF OFFICE-ELECTION OF SUC
CESSOR. 

In the case of vacancies in the school board filled by appointmeltt Section 10 
General Code provides that a successor shall be elected for the unexpired term 
at the first general election for such office if such vacancy occurs more than thirt}' 
days before any election. 

Such appointee, however, has the same right as an elective officer to hold over 
until his successor is elected and qualified. 

Where at an election, five positions were to be filled, two for four years and 
three for approximately two years and there was no designation upon the ballot 
to determine who were the candidates for the long term and who were the candi
dates for the short terms, the terms were not definitely settled and there was no 
valid election. 

CoLUMBUS, OHIO, January 11, 1912. 

HoN. JAY S. PAISLEY, Prosecutiltg Attorney, Steubenville, Ohio. 

DEAR SIR :-Under date of January 8, 1912, you ask an opinion upon the 
following: 

"In a township district in 1905 five members were elected on the 
board. of education of that district; W. R. C., B. D. H. and C. McM. 
to serve four years; and T. B. D. and ]. M. to serve for two years. 
No eleCtion has been held for that office since that time until last 
November. In the meantime McM's. place was filled by appointment 
of C. A. Y. and M's place was filled by appointment of R. A. H. 

"At the last November election all five members of the board of 
education together with four other candidates were on the ticket for 
election. The board of elections marked the ballot, as they did the 
other township school district ballots, "two to elect." C. A. Y. who had 
previously been appointed to the place made vacant by C. McM. and 
E. T. W. received the highest number of votes. Who comprises the 
board of education of said township district?" 

It will be necessary to first ascertain the terms of office of members of the 
board of education and how many members should have been elected at the last 
election, and for what terms. 

Section 4712, General Code, provides : 

"In township school districts, the board of education shall consist 
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of five members elected at large at the same time township officers are 
elected and in the manner provided by law." 

Section 4713, General Code, provides: 

"At the first election in a township district, a board of educa
tion shall be elected, as herein provided, two members to serve for two 
:years and three to serve for four :years. At the towns/zip election 
held every second year thereafter, their successors slrall be elected for 
a term of four years." 

Section 4745, General Code, provides: 

"The terms of office of members of each board of education shall 
begin on the first ~Ionday in January after their election, and each 
such officer shall hold his office four years and until Iris successor is 
elected and qualified." 
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In 1905, five members were elected to compose the board of education, two 
to serve for two years from January, 1906, and three to serve for four years from 
January, 1906. At the election of 1907, two members should have been elected for 
a term of four years, and at the election of 1911, their successors should have 
been elected for a term of four years. 

At the election in 1909, three members should have been elected for a term 
of four years and their terms would not have expired ·until the first Monday in 
January, 1914. However, no election was held for such offices until 1911. The 
terms of each of the members for which they were originally elected, or for 
which appointed have expired and each of them are holding over under the 
statute until their successors are elected and qualified. 

In State vs. Metcalfe, 80 Ohio State, 244, the fourth syllabus is as follows: 

"The capacity conferred upon an elective officer by said article 
to serve until a successor is elected and qualified attaches to and may 
be enjoyed by one appointed to succeed where the elected officer has 
resigned. And where, after the election of a judge of the circuit court 
the person so elected, prior to the time when the term is to commence, 
and without qualifying as judge, dies, and the judge then holding the 
office resigns before the expiration of his original term and another 
is appointed, the appointee succeeds to the entire term including the 
capacity to hold over enjoyed by his predecessor, and is, by force of the 
constitution, clothed with the power to hold the office until a successor 
is elected and qualified." 

Section 10 of the General Code, provides : 

"When an elective office becomes vacant, and is filled by appoint
ment, such appointee shall hold the office until his successor is elected 
and qualified. Unless otherwise provided by law, SJ.Jch successor shall be 
elected for the unexpired term at the first general election for the 
office which is vacant that occurs more than thirty days after the 
vacancy shall have occurred. This section shall not be construed to 
postpone the time for such election beyond that at which it would have 
been held had no such vacancy occurred, nor to affect the· official term, 
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or the time for the commencement thereof, of any person elected to 
such office before the occurrence of such vacancy." 

The person who is appointed to fill a vacancy in an elective office has the 
same right as the elected officer to hold over until his successor is elected and 
qualified. 

The five members of the present board of education are holding over and 
each stands upon an equal footing as to their rights to the office. Some, however, 
are filling terms, which would, if proper elections had been held, have expired the 
first Monday in January, 1912, and others are filling terms which will not expire 
until January, 1914. 

Section 4713, General Code, supra, prescribes that after the first election 
the members of the board of education should be elected for terms of four years. 
It is the purpose of this statute to have only a partial change in. the membership 
of such boards each two years. After the first election the statute definitely 
fixes the terms of the respective members. This purpose should be carried out by 
keeping the respective terms separate and distinct and to have them end at the 
proper expiration thereof. 

In case of vacancies, filled by appointment, Section 10, General Code, supra, 
provides that a successor shall be elected for the unexpired term at the first general 
election for such office if such vacancy occurs more than thirty days before 
such election. 

An officer who serves the term of office for which he was elected and who 
holds over, does not hold over for a full term, but holds his office only until his 
successor is elected and qualified. He holds over for an indefinite period. The 
electorate have the right to have the position filled by election thereto. As soon 
therefore as a successor is legally elected and has qualified such successor is en
titled to the office for the unexpired term. Each of the members of the board are 
now holding their offices for an indefinite period, to be determined by the election 
and qualification of their successors. 

At the election in November, 1911, successors should have been elected for 
all of the present members of the board. Two members should have been elected 
for full terms of four years each from the first Monday in January, 1912. Three 
persons should have been elected to fill the remainder of the terms which will 
expire the first Monday in January, 1914. 

At this election there were nine candidates for these positions, including 
the five members of the present board. Upon the ballots appeared the words, 
"two to elect." And I take it that there was nothing to designate whether the 
candidates were running for the long or the short terms. 

In the case of State vs. Schafer, 10 Cir. Dec. 36, a similar situation arose, 
and the first syllabus reads: 

"Where three members are to be elected to the board of education, 
two of them for the full term of three years and one to fill an un
expired term of one year, and the names of six candidates appear on 
the ballots, but with nothing to indicate which are candidates for the 
long term and which for the short term, there is no valid election, and 
the old board holds over, even though one set of candidates were regularly 
nominated at a party caucus as candidates for the different terms and 
properly certified to the board of elections." 

This case is decisive of the situation which confronts us. Five positions 
were to be filled, two for four years and three for approximately two years. 
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There was no designation upon the ballot to determine who were the candidates 
for the long term and who were candidates for the short terms. The terms 
were not definitely specified and there was no valid election. 

It appears, however, that the board of elections placed upon the ballots the 
words "two to elect" and I assume that the two receiving the highest number of 
votes have been declared elected. It might be urged in their behalf that these 
two are entitled to the offices for the two full terms of four years. I know of no 
principle of law which would permit of such construction. The ballots were 
indefinite and did not permit the electors to make their choice as to candidates for 
the long and short terms. There were terms to be filled of different duration and 
there was nothing to show which of the candidates were running for the respective 
terms. 

There was no valid election and the old members hold over until the next 
general election for such offices. At that time, three persons should be elected 
for a term of four years and two for the unexpired terms. 

30. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 

OFFICES COMPATIBLE-MAYOR AND COUNTY INFIRMARY DI
RECTOR. 

A mayor of a village may retain the office of county infirmary director. 

HoN. ]As. W. GALBRAITH, Prosecuting Attorney, Mansfield, Ohio. 
DEAR SIR:-I beg to acknowledge receipt of your letter of November 13th, 

in which you state: 

"The newly elected mayor of the village of Shelby, of this county, 
is one of the regularly elected, qualified and acting infirmary directors 
of this county. 

"Inquiry has been made of me whether one person can hold both 
offices. I do not find any special prohibition of the constitution or code, 
nor does it appear to me that the offices are incompatible and it is my 
opinion that one person can hold both. But as there seems to be a 
difference of opinion on the. part of some, the county commissioners, in
firmary directors and solicitor of Shelby, I wish you would give me your 
opinion upon this question at your earliest convenience." 

In my opinion your conclusion is correct ; that the offices are not incompatible, 
and that one person may hold both positions. An examination of the Constitution 
and General Code does not disclose any express prohibition; nor, as far as I 
can determine, is one office in any way a check upon the other; nor are the 
respective duties, in the case concerning which you inquire, in any manner in
compatible. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney Ge11eral. 
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36. 

BONDS-SALE BY COUNTY COMMISSIONERS FOR PUBLIC IMPROVE
MENTS-DISPOSITION OF INTEREST ON DEPOSIT OF PROCEEDS. 

A fund arising from the sale of bonds by the county commissioners for a 
public improvement under Section 6949, belongs to the county and therefore the 
interest accruing from the deposit of such fund should be credited to the general 
fund of the county in accordance with Section 2737 of the General Code. 

CoLUMBus, OHIO, December 4, 1911. 

HoN. J. C. WILLIAMSON, Prosewting Attome:y, Mt. Gilead, Ohio. 

DEAR SIR :-I am in receipt of your communication of November 14th, 
wherein you state: 

"In 1910 upon a petition presented to the commissioners of Morrow 
county, said commissioners constructed a road under and by virtue. 
of the provisions of what was then known as Revised Statutes 4670-14, 
and following. In accordance with the provisions of the statutes they 
provided that the payment for the improvement should be divided equally 
between the land owners owning land within one mile of said improve
ment and township generally. Part of the assessments upon the 
land within one mile of the improvement were paid in cash, the re
mainder of the costs of the improvement was paid by the issuing 
of bonds by the commissioners and on December 12, 1910, they issued 
bonds amounting to $23,000.00. 

"The proceeds of these bonds were paid into the county treasury 
and as estimates upon the road were made and approved such estimates 
were paid out of this fund. As the bonds became due levies are made to 
take care of the same. Since issuing these bonds there has been a 
considerable amount of this money in the hands of the treasurer which 
has been deposited in the county depositaries. 

"Will you kindly advise me whether the interest accumulating from 
the deposited funds should go into the county treasury as its interest 
on county funds or should the interest go to the credit of these road 
funds and thus relieve the tax payers who pay for this road to that extent 
in lessening the levy?" 

In reply to your inquiry, Sections 6926 to 6966; inclusive, of the General 
Code provide for the improvement of stone and gravel roads of the respective 
counties. Section 6949 thereof provides as follows: 

"The county commissioners, if in their judgment it is desirable, 
may sell the bonds of any county in which such improvement is to be 
or has been constructed to an amount necessary to pay, of the costs 
and expenses of such road improvement, the respective shares of such 
township or townships and of the landowners whose lands therein 
are benefited by such road improvement. Such bonds shall state for 
what purpose issued, bear interest at a rate not in excess of five per cent. 
per annum, payable semi-annually, and mature, in not more than ten years 
after their issue, in such amounts and at such times as the commis
sioners shall determine, but not more than one-fifth of the principal 
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of said bonds shall mature in any one year. They shall be sold accord
ing to law and for not less than par and accrued interest." 

li07 

Section 2737 of the General Code, as amended, ( 101 0. L., 354) being part of 
the county depository act, provides as follows : 

"* * * All interest apportioned as the county's share together with 
all interest arising from the deposit of funds beloughzg specifically to 
the county shall be credited to the general fund of the county by the 
county treasurer. * * *" 

I am of the opinion that the fund credited by the sale of bonds under the 
authority of Section 6949 of the General Code, supra, is a fund belonging specifical
ly to the county for the reason that such a fund is created by the sale of bonds 
of the county, and therefore, the fund resulting from such sale must necessarily 
belong to the political subdivision so selling such bonds, to-wit, the county. 
Inasmuch as such fund belongs specifically to the county, I am, therefore, of the 
opinion that the interest derived from such fund or any portion thereof should 
be credited to the general fund of the county by the county treasurer, as provided 
in Section 2737 of the General Code above cited. 

40. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

ASSISTANT PROSECUTOR-COMPENSATION OF FROM COUNTY 
TREASURY FOR DEFENDING COUNTY COMMISSIONERS 
AGAINST MALICIOUS PROSECUTION- DEFENSE OF SUITS 
AGAINST PUBLIC OFFICIALS ARISING OUT OF OFFICIAL ACTS
PAYMENT FOR DEFENSE. 

An assistant prosecutor employed by county commissioners to defend them in 
a suit against them for malicious prosecution, may be compensated from· the 
county treasury if the suit arises out of a well intended attempt on the part of the 
commissioners to perform duties attending their official position. 

CoLUMBUS, OHIO, January 15, 1911. 

HoN. W. J. ScHWENCK,.Prosecuting Attorney, Bucyrus, Ohio. 
DEAR SIR :-I beg to acknowledge receipt of your letter of November 29, 

1911, in which you request my opinion upon the following question: 

"A prosecuting attorney retiring from office is employed by the 
county commissioners as a special assistant to his successor for the 
purpose of defending them in a suit brought against them as individuals 
for malicious prosecution. 

"May the person so employed be paid out of the county treasury 
under a resolution approving his bill or must the individual commissioners 
pay him personally?" · 

While there is no direct statutory authority for so holding I am of the opinion 
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that it is the duty of the legal officer of a county, a city or the state, to defend 
some actions brought against other executive officers of the subdivision or state, 
as the case may be, for damages for the alleged wrongful use of their official 
powers. One instance of this sort that occurs to me is that in which the action 
which constitutes the alleged abuse of power is taken under the advice of the legal 
officer himself. In general, whenever the circumstances would indicate to the 
prosecutor, the solicitor or the attorney general, as the case might be, that the 
officer against whom the action has been brought in committing the official act 
complained of has proceeded with due caution and in good faith and has consulted 
with his official legal adviser under circumstances under which he ought to consult 
with him, he ought to serve the officer in his official capacity. In such cases public 
officers ought not to be subjected to suits by private individuals at the peril of 
being obligated to defend themselves. · 

To hold otherwise would be to encourage captions or meaningless litigation 
and discourage the acceptance of public office on the part of those who might be 
apprehensive of such litigation. 

The rule which I have mentioned is one which has been followed by this 
department within reasonable limits. It is generally advisable, in my judgment, 
for a public officer who is privately sued to have his own counsel; and if 
privately employed· such counsel should, of course, be privately compensated. The 
facts of each case ought to determine the question as to whether a special as
sistant to' a prosecuting attorney for example, employed for the purpose of de
fending such an action, should be paid out of the public treasury. For this 
reason I would rather not advise you categorically in this matter. 

46. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

BOARD OF EDUCATION-TOWNSHIP-CLERK AND TOWNSHIP TREAS
URER MAY DECLINE TO ACT IN THEIR RESPECTIVE CAPACI- • 
TIES FOR BOARD OF EDUCATION-POWERS OF BOARD TO FILL 
THE VACANCY AND FIX SALARIES-POWERS OF TOWNSHIP 
CLERK TO APPOINT A DEPUTY. 

A township clerk or a township treasurer may decline to act as clerk and! 
treasurer respectively of the township board of education, and if either does so decline 
to act, then the board may fill the vacancy by election, and fix the salary of sailf 
incumbent. 

A township clerk cannot appoint a deputy io do the work of the clerk. 

CoLUMBUS, OHio, January 17, 1912. 

HoN. F. M. STEVENS, Prosecuting Attorney, Elyria, Ohio. 
DEAR Sm :-I herewith beg to acknowledge receipt of your communication 

dated December 22, 1911, wherein you inquire as follows: 

"The law provides that the township clerk shall also be clerk of 
the township board of education; can such township clerk decline to act 
as clerk of the township board of education? If he does so do, can the 
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board fill the vacancy, and if so, how? If for any reason a deputy was 
thought necessary, has the township clerk authority to appoint a deputy 
to do the wurk for the clerk?" 

1109 

In answer to your first two questions I am herewith enclosing a copy of an 
opinion rendered by this department to the bureau of inspection and supervision 
of public offices on July 31, 1911. I believe that this opinion fully answers your 
first two questions. You will note that in the enclosed opinion we hold that a town
ship clerk can decline to act as clerk of the township board of education, and if 
he does so decline to act, then such board of education has the right to fill the 
vacancy by proceeding to elect a clerk ·of the board of education. I am further 
of the opinion that such board of education has the right to fix the salary of a clerk 
so appointed in accordance with the provisions of Section 4781 of the General Code. 

The statutory provisions in reference to township treasurers and township 
clerks are similar as to their respective duties in connection with their respective 
township school boards. If the township board of education has the right to elect 
a treasurer under such circumstances as existed in the case of Stolzenbacher vs. 
Feltz, No. 9372, decided by the supreme court of this state without report, it, 
therefore necessarily follows that the board of education has the legal right to 
appoint a clerk of the board if the regularly elected township clerk refuses to act 
as clerk of such township board of education. 

In answer to your third question I am of the opinion that the township clerk 
is without authority to appoint a deputy to do the work for the clerk. 

47. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

PROBATE JUDGES-NOMINATION AND ELECTION IN 1912. 

The election act with regard to judicial officers applies only to elections and 
has nothing to do with nomination of such officials. 

The caudidates for the office of probate judges for the election of 1912 shall 
be nominated in the same manner as other county officers, by their respective party 
primary, if the candidate runs for the nomination as a member of his political 
party; or he may be nominated by nomination papers if he desires to make the race 
independeutly. 

CoLUMBUS, OHIO, January 16, 1911. 

Hox. F. A. SHIVELEY, Prosecuting Attorney, West Union, Ohio. 

DEAR SIR :-1 have your letter of January 5th wherein you ask my opinion 
on the following question: 

"In what manner shall candidates for the office of probate judge 
be nominated for the coming fall election of 1912?" 

The sections of the General Code providing for primary elections are found 
in Chapter 6, Title 14, Part 1st of the General Code. 

Section 4949 provides : 

"Candidates for member of congress, and for all other public 
elective officers, delegates provided for herein and members of the con-
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trolling committees, of all voluntary political parties or associations, 
which at the next preceding general election polled in the state or any 
district, county or subdivision thereof, or municipality, at least ten per 
cent. of the entire vote cast therein,. shall be nominated or selected in 
such state, district, subdivision or municipality, in accordance with the 
provisions of this chapter, and persons not so nominated shall not be 
considered candidates and their names shall not be printed on the 
official ballots. Delegates, and party controlling committees whose 
members have not been so selected shall not be recognized by any 
board "or officers." 

Section 4950 provides : 

"Nothing in this chapter shall repeal the prov1stons of law relat
ing to the nomination of candidates for office by nomination papers, 
and no elector shall be disqualified from signing a petition for such 
nomination of candidates for office by nomination papers, because such 
elector voted at a primary provided for herein to nominate. candidates 
to be voted for at the same election or because such elector signed nom
ination paper9 for such primary." 

Section 4959 provides: 

"All members of county controlling committees shall be elected, 
and all candidates for offices .of a county or subdivision thereof, or of a 
municipal corporation, shall be nominated, by direct vote, except as other
wise provided herein for judicial and legislative offices. Their names 
shall be placed upon the official ballot as hereinafter provided. The 
candidate or candidates, as the case may be, receiving the greatest 
number of votes shall be the nominee or nominees, whose name shall be 
printed on the official ballot at the succeeding election. The person 
receiving the highest number of votes for committeeman shall be the 
member of such committee. 

"(The phrase 'except as otherwise provided herein for and legis
lative offices' in Section 4959, supra, refers to the provisions of Section 
4965 which provides in certain counties legislative and common pleas 
judgeship candidates under certain circumstances may be nominated 
by delegate convention.)" 

Section 4996 provides : 

"Nominations of candidates for any county, township, municipal or 
ward office may be made by nomination papers signed in the ag
gregate for each candidate by not less than three hundred qualified 
electors of the county or fifty electors of the city or twenty-five qualified 
electors of the township, ward or village, respectively. In counties 
containing annual registration cities, such. nomination papers shall be 
signed by petitioners not less in number than one for each fifty 
persons who voted at the next preceding general election in such 
county." 

I believe that the foregoing sections are all of the proviSIOns of the General 
Code that might apply to the nomination of probate judges. I note your refer
ence to the act of February 8, 1911, approved February 17, 1911, styled "An 
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act to provide for the election of judicial officers by separate ballot." \\'hile 
that act was a forward step in the attempt to remove judicial officers from 
the field of partisan politics, still it was only intended to, and does apply to the 
election of judicial candidates. · 

The manner of nominating persons for the various judicial offices was left 
as it was, and they are to be nominated either by the political parties authorized 
to make the nominations at a direct primary or by nomination papers signed by 
the requisite number of electors for the particular office. 

It is my opinion, therefore, that candidates for the office of probate judge 
for the coming fall election of 1912 shall be nominated in the same manner as 
other county officers, by their respective party primary, if the candidate runs for 
the nomination as a member of his political party. If he desires to make the 
race independently then the manner of securing a place upon the official ballot 
would be governed by the provisions of Section 4996 providing that the nomination 
of 'candidates for any county * * * office may be made by nomination papers 
signed in the aggregate for each candidate by not less than three hundred gual
ified electors of the county * * *. In counties containing annual registration cities, 
such nomination papers shall be signed by petitioners not less in number than 
one for each fifty persons who voted at the next preceding election in such county." 

56. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

PROBATE COURT-EXPENSES IN JUVENILE JURI~DICTION-TELE
PHONE IN OFFICE RESIDENCE OF PROBATION OFFICER
RESIDENCE TELEPHONES. 

In accordance with the ruling of the bureau of inspection and supermswn 
of public offices, residence telephones may not, as a general rule, be paid out of 
public fullds. However, where the business of the probate judge requires frequent 
communication with a distant probation officer, and where the headquarters of that 
officer are at his residence, in view of the provision of 1682, General Code, author
i:::ing re-imbursement for the "incidental expenses of the court and its officers" 
fortified by the further provision of 1683 that the chapter "shall be liberally 
construed" for the attai11ment of its purposes, the rule may be departed from and a 
telephone maintained in the officer's residence at the expense of the county. 

CoLUMBUS, OHIO, January 16, 1912. 

HoN. LEwis P. METZGER, Prosecuting Attorney, Salem, Ohio. 

DEAR SIR :-1 beg to acknowledge receipt of your letter of November 16, 
1911, requesting my opinion upon the following question: 

"The probate judge of Columbiana county exercises the juvenile 
jurisdiction therein. l\lany of the cases coming before the juvenile 
judge in this county arise in cities outside of the eourlty seat, such as 
East Liverpool. In the city of East Liverpool, for the convenie~e of 
the court, a probation officer is employed, having his office in his resi
dence. Also as a matter of convenience and of necessity, in fact, the 
juvenile judge communicates frequently with the officer by telephone. 
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The toll charges thus created are very heavy and the expense to the 
county would be very greatly reduced if it were possible for the pro
bation officer to have a telephone in his residence. 

"May the county lawfully pay the exchange service charges for 
such a telephone if installed in the residence of the probation officer?" 

The juvenile law, so-called, is found in Sections 1639 to 1683, inclusive, 
General Code. The following provisions are of interest in connection with this 
question: 

"Section 1662. The judge designated to exercise jurisdiction may 
appoint one or more discre'et persons * * * to serve as probation officers 
* * *. One of such officers shall be known as chief probation officer * * *. 
Such chief probation officer and the first, second and third assistants 
shall receive such compensation as the judge appointing them may designate 
at the time of the appointment, but the compensation of the chief 
probation officer shall not exceed twenty-five hundred dollars per 
annum, that of the first assistant shall not exceed twelve hundred 
dollars per annum, and of the second and third shall not exceed one 
thousand dollars per annum * * * the entire compensation of all proba
tion officers in any county shall not exceed the sum of forty dollars 
for each full thousand inhabitants of the county at the last federal 
census, and in no case shall the entire compensation of all probation 
officers in any county exceed the sum of seven thousand five hundred 
dollars. * * * 

"Section 1682. * * * such sums as are necessary for the incidental 
expenses of the court and its officers, and the costs of transportation of 
children to places to which they have been committed, shall be paid 
from the county treasury upon itemized vouchers, certified to by the 
judge of the court. 

"Section 1683. This chapter shall be liberally construed to the end 
that proper guardianship may be provided for the child * * *" 

The thought which first occurred to Ii1e in connection with your question 
was that the entire difficulty might be obviated by increasing the salary of the 
probation officer, upon the understanding that he was to install a telephone 
in his house and pay for it nominally from his own resources. The phrase "at 
the time of the appointment," in Section 1662, as above quoted, however, seems 
to prohibit changing the compensation of the probation officer after it is once 
fixed, at least that of the chief probation officer and the first three assistants; 
so, also, if the assistant is already receiving the maximum compensation provided 
for in the section, this salary could not, of course, be raised in any event. 

Inasmuch as the entire act is to be liberally construed, and inasmuch, also, 
as the phrase "the incidental expenses of the court and its officers" is, on its 
face, very broad I am of the opinion that the installation of a telephone in the 
residence and headquarters of a probation officer, under the circumstances men
tioned in your letter, would be an incidental expense, either of the court or of 
the probation officer. I should prefer to regard it as an expense of the court 
rather than as an expense of the officer. Inasmuch as the toll charges at present 
exacted are probably payable in as many cases at the county seat as at East 
Liverpool. 

On the ground, then, that the circumstances of the case are peculiar, that 
the headquarters of the probation officer are at his residence, that the business 
of the court requires frequent telephone communications between the judge and 



ANNUAL REPORT OF THE ATTORNEY GENERAL. 1113 

the probation officer, at the instance of either, and that the law is to be con
strued liberally to effect the object for which it was intended, I am of the 
opinion that exchange service of a telephone installed in the home of the proba
tion officer, as described in your letter, may lawfully be paid by the county. 

In so holding, I do not wish to deviate from the general rule which the 
bureau of inspection has deemed it advisable to adopt, namely: that residence 
telephones may not be paid out of public funds. The special circumstances of the 
case alone justify the conclusion which I have reached. 

57. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

POOR RELIEF-INDIGENT FAMILY-COUNTY OF LEGAL SETTLE
MENT-REIMBURSEMENT 'f.O OUTSIDE COUNTY-REMOVAL TO 
COUNTY OF LEGAL RESIDENCE. 

Where a family which had supported itself for fourteen months in Washing
ton county, moved to Morgan county and after residing in the latter place for six 
months were reduced to indigent cirwmstances, the Morgan county infirmary board 
are entitled to be reimbursed by the board of Washington county or to have said 
family removed to the latter county ttnder the same section upon proper notifica
tion to the latter under Section 3482 General Code. 

CoLUMBUS, Omo, January 15, 1911. 

HoN. T. E. McELHENEY, Prosecuting Attorney, McConnelsville, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of December 1st in 
which you request my opinion upon the following questions: 

"A family consisting of husband, wife and children resided in 
\Vashington county for a period of fourteen months, then removed to 
Morgan county, and have been in Morgan county for about six months 
or a little less. The family is in indigent circumstances and became sick 
and heavy expenses were incurred in furnishing medical attention, 
nursing and provisions. The Washington county board was notified at 
the beginning, in writing of the condition of this family, but did not see 
fit to do anything in their behalf. The Morgan county infirmary board 
then proceeded to look after the family and made further demand upon 
the ·washington county board when said family became in such a 
condition that they might be removed with safety, that they-the Wash
ington county board-remove them to their county and continue to care 
for them so long as they were in circumstances justifying them in 
giving them public relief. This the Washington county board has also 
failed to do. 

"Thereupon, the Morgan county board removed this family to the 
Morgan county infirmary where they are now being held until it is 
finally determined to whom this family belongs and who should pay 
for the relief that has already been granted. 

"If said family received no public relief under the poor laws while 
they resided in said Washington county for the period of fourteen 
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months, did they by removing from Washington county and being gone 
for the period above stated, lose such legal residence in Washington 
county that \Vashington county would not now be liable for any ex
penses created in behalf of this family? In other words, the point 
in controversy the two boards is where this family has,· under the 
poor laws, a legal residence and where the liability attaches for the ex
penses that have been created and the expenses that may be created in 
the future." 

The following sections of the General Code relate to the matter concerning 
which you inquire. 

"Section 3477. Each person shall be considered to have obtained 
a legal settlement in any county in this state in which he or she has 
continuously resided and supported himself or herself for twelve con
secutive months, without relief under the provisions of law for the 
relief of the poor, subject to the following exceptions; (not important 
in this connection) * * *. 

"Section 3482. When it has been * * * ascertained that a person 
requiring relief has a legal settlement in some other county pf the 
state, such trustees or officers shall immediately notify the infirmary 
directors of the county in which the person is found, who, if his 
health permits, shall immedately remove the person to the infirmary 
of the county of his legal settlement. If such person refuses to be re
moved, on the complaint being made by one of the infirmary directors, 
the probate judge of the county in which the person is found shall issue 
a warrant for such removal, and the county wherein the legal settlement 
of the person is, shall pay all expenses of such removal and the neces
sary charges fcir relief and in case of death the expense of burial if a 
written notice is given the infirmary directors thereof within twenty 
days after such legal settlement has been ascertained. 

"Section 3483. Upon refusal or failure to pay such expenses, (of 
removal to the county of legal settlement) such infirmary directors 
may be compelled so to do by a civil action against them by the board 
of infirmary directors of the county from which such person is removed, 
in the court of common pleas of the county to which such removal 
is made. If such notice is not given within twenty days after such 
directors ascertain such person's residence, and within ninety days after 
such relief has been afforded~ the directors of the infirmary where such 
person belongs shall not be liable for charges or expenditures accruing 
prior to such notice. 

"Section 3480. When a person in a township or municipal corpora
tion requires public relief, or the services of a physician or surgeon, 
complaint thereof shall be forthwith made by a person having knowledge 
of the fact to the township trustees * * *. 

"Section 3481. When complaint is made to the township trustees or 
to the proper officers of a municipal corporation that a person therein 
requires public relief or support, one or more of such officers, or 
some other duly authorized person, shall visit the person needing relief, 
forthwith, to ascertain his name, age * * * and in what township and 
county in this state he is legally settled." 

Upon the facts which you state, and under the statutes above quoted, I am 
clearly of the opinion that "the infirmary directors of Washington county are liable 
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to the infirmary directors of ).Iorgan county for the relief afforded to the family 
described by you after the health of the members thereof became such as to 
permit them to be removed to \Vashington county. There is no question what
ever but that under Section 3477, and the facts stated, the legal settlement of the 
family is in \Vashington county, and this fact is not affected at all by the residence 
of the family in ).Iorgan county for a period of six months. Neither is there any 
question, under the facts stated, as to the compliance by the infirmary directors 
of :Morgan county with all the provisions of law necessary to be complied with 
in order to fix the liability of the Washington county board. This liability extends 
to the payment of all expenses, as well for medical services as for other relief. 

There is, to be sure, some ambiguity in Section 3482, arising by virtue of the 
peculiar language thereof, which states that "a person shall be removed to the 
infirmary of the county of his legal settlement if his health permits." I think, 
however, that, having regard to the manifest intent of the related sections, the word 
"if," as here used, should be construed as "when." 

So, also, the same section provides that if the person refuses to be removed 
the probate judge of the county shall, upon complaint, of the infirmary directors, 
issue a warrant for removal etc. Having regard to the same intent, above re
ferred to, I am of the opinion that whether or not there is any proceeding to 
compel removal or to pay the expenses of removal, when the indigent person is 
willing to be removed but the infirmary directors of the county to which he 
belongs are unwilling to receive him, there is at least enough in the sections to 
fix the liability of the county to which the person belongs for expenditures made 
by the infirmary directors of the county by which the relief is actually extended. 

The case of Commissioners of Ashland County vs. The Directors of the 
Richland County Infirmary, 7 0. S. 66, decided under statutes slightly different, 
and therefore, holding that the liability of the county of legal settlement rested 
upon the county commissioners instead of upon the infirmary directors, is suf
ficient authority in my opinion for the above conclusion. It did not appear in that case 
that Ashland county had any county infirmary, and hence any infirmary directors. 

62. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

OFFICES INCOMPATIBLE-TOWNSHIP TRUSTEE AND JUSTICE OF 
THE PEACE. 

As a township trustee is required to approve the bond of a H<Hs4e-e,. the 
offices are incompatible and may not be held by the same individual. 

Several public offices may be held by the same person when there is neither a 
statutory prohibition nor an inherent incompatibility. 

CoLUMBUS, OHIO, January 15, 1912. 

Hox. JoHN G. RoMER, Prosecuting Attoruey, Celina, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter wherein you request 
an opinion upon the following: 

"I request your opinion as to whether the office of justice of 
peace and township trustee may be held by the same person." 

I 
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In reply thereto I desire to state that the right of one person to hold two 
offices at the same time is governed by two well known principles, viz.: statutory 
prohibition and incompatibility. 

Upon an examination of the statutes I am unable to find any express provision 
to the effect that the office of the justice of the peace and township trustee may not be 
held by one person at the same time. 

The rule of incompatibility of public offices is laid down in the case of State 
ex rei. vs. Gebert, 12 C. C. (n. s.) 274, wherein it is held that public offices are in
compatible when one is a check upon, or is subordinate to the other. 

Recourse must, therefore, be had to the statutes defining the duties of these 
respective offices to determine whether or not they are in fact incompatible. 

By the provisions of Section 1721 of the General Code of Ohio trustees are 
required to approve the bonds of justice of the peace of the township, and in 
this instance a township trustee might be called upon to approve his own bond 
as justice of the peace, thus making his position as township trustee inconsistent 
with that of justice of the peace. 

For this reason I am of the opinion that the offices of justice of the peace 
and township trustee cannot legally be held by one person at the same time. 

66. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attomey General. 

TOWNSHIP AND COUNTY DITCHES-RIGHT OF COUNTY COMMIS
SIONERS TO CONSTRUCT, ALTER OR REPAIR DITCHES-RIGHTS 
OF TOWNSHIP TRUSTEES-PETITION FOR DITCHES. 

The county commissioners may originally entertain jurisdiction of a petition 
to construct an entirely new ditch which may or may not follow the line of an 
existing ditch, and in this case, no rights of i1itervention exists on the part of the 
township trustees, through whose; districts such ditch will run, nor need the 
trustees be aPPealed to in this connection. 

When the petition, however, is for the widening, boxing, tiling or the alter
ation of an existing ditch, the trustees must first be appealed to and must refuse 
to act before the commissioners may entertain jurisdiction. 

CoLuMBUS, OHIO, January 5, 1912. 

HoN. JAMES F. BELL, Prosecuting Attorney, London, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of December 20th, 
requesting my opinion upon the following questions: 

"In case of a petition for the location, construction, cleaning, re
pairing, enlarging and tiling of a joint county ditch, located in two 
counties, and such proposed improvements begin in the upper county 
at the source of an old township ditch, and follows, as near as practic
able, the same route of said old township ditch until it intersects an 
old county ditch and thence following, as near as practicable, the route 
of said old county ditch, through both counties, to the outlet: 

"First. Have the county commissioners of the two counties acting 
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jointly the authority to proceed in the matter until an application is 
first made to the township trustees to alter or repair the township ditch 
and they have refused to act? 

"Or, Secondly. If such proceeding and refusal to act on the part 
of the township trustees is not a necessary prerequisite, is it necessary 
for such trustees to first sign a waiver relinquishing jurisdiction over 
such township ditch before the commissioners can proceed in the matter?" 

Section 6536 of the General Code provides as follows : 

"Ditches, drains or water-courses which provide drainage, or, when 
corlstructed, will provide drainage for lands in more than one county, 
may be constructed, enlarged, cleaned or repaired, as provided in this 
chapter and the laws prescribed for constructing, enlarging, cleaning 
or repairing single county ditches, drains or water-courses." 
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By virtue of this section the provisions of the chapter relating to single 
county ditches apply as well to the construction of joint county ditches unless a 
contrary intention is evinced in some provision of the latter chapter. 

I find no provision of the chapter relating to joint county ditches which in 
any way deals with the subject of existing township ditches, excepting Section 
6554, General Code. This section, however, is not concerned in your inquiry. It 
relates exclusively to cases in which an existing township ditch empties directly 
into an adjoining county or into a ditch, drain or water-course therein. 

Section 6443, General Code, which is found among the sections providing 
for the improvement and construction of single county ditches provides as follows: 

"The board of county commissioners, at regular or "called session, 
when necessary to drain any lots, land, public or corporate road or rail
road, and it will be conductive to public health, convenience or welfare, 
in the manner provided in this chapter, may cause to be located and 
constructed, straightened, widened, altered, deepcned, boxed, or tiled, a 
ditch, drain or water-course, or box or tile part thereof, or cause the 
channel of a river, creek or run, or part thereof, within such county, 
to be improved by straightening, widening, deepening, or changing it, 
or by removing from adjacent land timber, brush, trees, or other sub
stance liable to obstruct it. * * *" 

The grammatical construction of this section leads to the conclusion that it 
deals with a number of different and distinct proceedings. Thus the location and 
construction of a county ditch is a d(fferent proceeding from the straightening 
thereof, or the widening, ·the alteration, or the deepening. In a given case the 
nature of the improvement would be determined, in my opinion, by the prayer 
of the petition. Of course, it is true that petitioners might seek. to use language 
for the purpose of concealing their real intentions; yet, in an ordinary case, I 
am satisfied that if the intention is, for example, originally to construct and locate 
a county ditch the mere fact that there is an existing township ditch the route 
of which will be in part utilized by the new improvement, will not change the 
essential nature of the proposed improvement from one of original construction 
to one of alteration, widening, or the like. 

For this.reason the ca~e of Sollars vs. Sever, S. C. C. ::-J. S. 364 must be dis
tinsuished. In this case, so far as is disclosed by the language of Sullivan, J.. 
who delivered the opinion of the circuit court, the petition was for the straighten
ing, widening, alteration, deepening, boxing and tiling of an existing township 
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ditch. The petition was filed with the county commissioners who proceeded to 
entertain jurisdiction thereof without further formality. The court held their 
proceedings void because of the express provision of Section 6517 of the General 
Code, which is in part as follows: 

"The county commissioners, on application of one or more free
holders actually benefited, if the township trustees refuse to alter or 
repair a ditch, as provided in this title, may cause such ditch or part 
thereof, or part of a creek, river or run that has been straightened, 
widened, deepened or changed under the provisions of this chapter, to 
be altered, deepened, widened, enlarged, repaired, boxed or tiled. * * *" 

Here, it will be observed, the petition was for the alteration of an existing 
ditch, not for the construction of a new improvement over the line of the existing 
ditch. 

In Miller vs. Commissioners 3 C. ~-· 617, it was expressly held that: 

"An injunction will not be granted to restrain the board of county 
commissioners from constructing a county ditch-for the reason that a 
part of the line is over and along the line of an established township 
ditch." 

Of course, in case of the construction of a new improvement over the line 
of an existing ditch, the owners of abutting property cannot be assessed therefore 
in excess of the benefit actually conferred upon their property by reason of the 
new improvement. This follows from the express provisions of the statute which 
are to the effect that the assessments shall be according to the benefits, and also 
from the decision of the supreme court in the cases of Blue vs. Wentz, 54 0. S., 
247; and Mason vs. Commissioners, 80 0. S., 151. 

Upon consideration of all the related sections, however, and of the cases 
decided thereunder, I am of the opinion that if an existing township or county 
ditch is inadequate to provide the necessary drainage for the lands within a water 
shed, it is competent for the county commissioners originally to entertain jurisdic
tion of a petition to construct an entirely new ditch which may or may not follow 
the line of the existing ditch, and in so doing the commissioners need not either 
satisfy themselves that the trustees have been appealed to to alter or repair the 
ditch, or procure from the trustees a waiver of their jurisdiction over the existing 
township ditch. The existence of the township ditch becomes a matter of tm
portance, however, when the assessments are made. 

It must be clearly understood, however, that when the petttwn is for the 
widening, boxing or tiling, or the alteration of an existing ditch, the trustees must 
be first appealed to, and must refuse to act before the commissioners may entertain 
jurisdiction. 

Very truly yours, 
TIMOTHY S. HoG.\N, 

Attorney General. 
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75. 

TO\VXSHIP TRlJSTEES-ESTABLISH:\IEXT OF A DEPOSITORY-AD
VERTISE:\IEXT FOR BIDS-PROCEDURE \VHEX T\VO BANKS BID 
EQUALLY. 

lVhcn tow11ship tmstecs in pursua11ce of Sections 3320 and 3321, General 
Code, providing for the establishment of a depository receive bids from three banks, 
two of which were highest and each bidding equally, the trustees should apportion 
the funds. 

CoLUMBUS, OHIO, January 26, 1912. 

HoN. \V. V. \VRrGHT, Prosecuting Attomey, New Philadelphia, Ohio. 

DEAR SrR :-I am in receipt of your letter of January 13, 1912, in which you 
ask my opinion as to the following situation as detailed by you: 

"The board of trustees of Goshen township, Tuscarawas county, 
having provided by resolution for the depositing of all moneys coming 
into the hands of the treasurer of the said township, and otherwise 
having complied with the law as set forth in Sections 3320 and 3321, 
General. Code of Ohio, preliminary to designating a depository, received 
bids from three banks, two of which were the highest, both offering 
the same rate of interest." 

Section 3322, General Code, provides as follows: 

" 'In townships containing two or more banks, such deposits shall 
be made in the ba11k or ba11ks situated in the township that offer at 
competitive bidding the highest rate of interest on the al(erage daily 
balance on such funds, which in no case shall be less than two per cent. 
for the full time the funds arc on deposit. * * *' · 

"Assuming that there is no inherent difference between the two 
banks, and the legislature not having provided specifically for such a 
situation, should each of the banks bidding the same rate of interest on 
the average daily balance be given a portion of the township funds; or 
may the trustees designate one of such banks at their discretion?" 

Section 3320 of the General Code provides for the deposit of township funds, 
and 1s as follows: 

"The trustees of any township shall provide by resolution for the 
depositing of any or all moneys coming into the hands of the treasurer 
of the township, and the treasurer shall deposit such money in such 
bank, banks or depository within the county in which the township is 
located as the tru'stees may direct subject to the following provisions." 

Section 3322 designates where said funds shall be deposited, and is as follows: 

"In townships containing two or more banks, such deposits shall 
be made in the bank or banks situated in the township that offer at 
competitive bidding the highest rate of interest on the average daily 
balance on such funds, which in no case shall be less than two per cent. 

8-Yol. II-A. G. 
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for the full time the funds are on deposit. Such bank or banks shall 
give a good and sufficient bond to be approved by the township trustees, 
for the safe custody of such funds in a ·sum at least equal to the 
amount deposited. No bank or depository shall receive a larger deposit 
of such funds than the amount of such bond and in no event to exceed 
three hundred thousand dollars. The treasurer of the township shall see 
that a greater sum than that contained in the bond is not deposited in 
such bank or banks, and such treasurer and his bondsmen shall be 
liable for any loss occasioned by deposits in excess of such bonds." 

In the act providing for county depositories-Section 2715 et seq., General 
Code-the following special provision is found which covers a situation in the 
county analagous to the one of which you speak in a township; this section is 
2719, which provides as follows : 

"If two or more banks offer the same highest rate of interest with 
proper sureties, securities, or both, the use of the money shall be 
awarded to either of them, or the commissione·rs may award a portion 
of such money to each of such banks or tr.ust companies." 

As there is no such qualifying section in the act relating to township de
positories, it is my opinion that the language used in Section 3322, namely : 

"A township containing two or more banks, such deposit shall be 
made in the * * * banks * * that offer * * the highest rate of interest 
* * *." 

means that a portion of the deposits must be awarded to each of· such banks. I 
assume, of course, that all other conditions necessary to qualify each bank as a 
depository are complied with. 

90. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

INHERITANCE TAX ON ANY INTEREST IN PROPERTY-WILL OF 
MARY R. DANIELS-BEQUEST TO SISTER-IN-LAW. 

A bequest of property to two sons as trustees to pay the income thereof to 
a sister-in-law of the testatrix for life, is subject to Sections 5331 and 5343 of the 
General Code providing for an inheritance tax. 

CoLUMBus, OHIO, January 9, 1912. 

HoN. CARL W. LENZ, Prosecuting Attorney, Dayton, Ohio. 

DEAR SIR :-1 beg to acknowledge receipt of your communication of December 
11, 1911, asking my opinion as to the liability of a certain fund bequeated by the 
will of Mary R. Daniels for the inheritance tax under Section 5331 of the General 
Code. You state in your letter that the facts in this case, as stated to you in a 
letter received by you from the attorneys representing the executors of the will of 
Mary R. Daniels, are as follows: 

"We represent the executors of the will of Mary R. Daniels, late 
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of ~Iontgomery county, Ohio, under whose will the sum of $10,000 is 
given to her two sons, as trustees. The trustees are to pay the income 
therefrom to a sister of the late husband of the testatrix during her life, 
and at her death the fund is given to testatrix's children and daughter
in-law." 

Section 5331 of the General Code provides as follows: 

"All property within the jurisdiction of this state, and any interests 
therein, whether belonging to inhabitants of this state or not, and 
whether tangible or intangible, which pass by will or by the interstate 
laws of this state, or by deed, grant, sale, or gift, made or intended to 
take effect in possession or enjoyment after the death of the grantor, to 
a person in trust or otherwise, other than to or for the use of the father, 
mother, husband, wife, brother, sister, niece, nephew, lineal descendant, 
adopted child, or person recognized as an adopted child and made a legal heir 
under the provisions of. a statute of this state, or the lineal descendants 
thereof, or the lineal descendants of an adopted child, the wife or widow 
of a son, the husband or daughter of a decedent, shall be liable to a tax 
of five per cent. of its value above the sum of two hundred dollars. 
Seventy-five per cent of such tax shall be for the use of the state and 
twenty-five per cent. for the use of the county wherein it is collected. 
All administrators, executors and trustees, and any such grantee under 
a conveyance made during the grantor's life, shall be liable for all such 
taxes, with lawful interest as hereinafter provided, until they have been 
paid, as hereinafter directed. Such taxes shall become clue and payable 
immediately upon the death of the decedent and shall at once become 
a lien upon the property, and be and remain a lien until paid." 
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I also call your attention to Section 5343 of the General Code, which is as 
follows: 

"The value of such property, subject to said tax shall be its actual 
market value as found by the probate court. If the state, through the 
prosecuting attorney of the proper county, or any person interested in 
the succession to the property, applies to the court, it shall appoint three 
disinterested persons, who, being first sworn, shall view and appraise 
such property at its actual market value for the purpose of this tax, 
and make return thereof to the court. The return may be accepted by the 
court in a like manner as the original inventory of the estate is accepted, 
and if so accepted, it shall be binding upon the person by whom this 
tax is to be paid, and upon the state. The fees of the appraisers shall 
be fixed by the probate judge and paid out of the county treasury upon 
the warrant of the county auditor. In the case of an annuity or life 
estate, the value thereof shall be determined by the so-called actuaries' 
combined experience tables and five per cent. compound interest." 

Considering these two sections, together, it seems clear that the words "any 
interest therein" as used in Section 5331, would coYer the income bequeathed to 
the sister of the husband of the testatrix, above mentioned. 

You will find the case of In re Estate of Henry ]. F. \Vol£, deceased, reported 
in 48 Weekly Law Bulletin, 211, exactly in point, I think; the first two paragraphs 
of the syllabus in this case are as follows: 
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"1. A bequest to a nephew of the decedent's wife or to a descendant 
of such nephew is not exempt from the collateral inheritance tax within 
the meaning of Section 2731-1 Rev. Stat. 

"2. A bequest to one not a blood relative of the decedent of the 
income from certain securities for life, constitutes a life estate in said 
securities; and the amount of collateral inheritance tax due on such a 
bequest is determinable by the actuaries' combined experience tables and 
five per cent. compound interest." 

Section 2731-1, Bates Statutes, as referred to in this opinion will now be found as 
Sections 5331 and 5332 of the General Code, Section 5331 being quoted above, and 
Section 2731-12, Bates Rev. Stat., referred to in the opinion, is now Section 5343 
of the General Code, quoted above. 

My opinion, therefore, is that the bequest made to the sister of the husband 
of Mrs. Daniels, by the will of Mary R. Daniels, is subject to the inheritance tax 
under Section 5331 of the General Code. 

93. 

Yours truly, 
TrMOTHY S. HoGAN, 

Attorney General. 

BOARD OF EDUCATION, TOWNSHIP-CENTRALIZATION OF SCHOOL 
DISTRICTS-EFFECT UPON PAYMENT OF INDEBTEDNESS OF 
ABOLITION OF SCHOOL DISTRICT. 

In a township in which there is 110 township board of education and wherein 
a number of special school districts exist, there are no special statutory provisions 
for the centrali:::ation of schools. How ever, by means of the election provided for 
by Section 4743, General Code, a school district may be abandoned and the original 
tow11ship district from which the abandoned school district was taken, may be
theJ·eby recre-ated, and from this revived township district, the centrali:::ation may 
be completed as provided by statute. 

When a special school district is abandoned, by vote of the electors or other
wise, such special sclzool district continues to exist for the purpose of paying any 
and all i11debtedness of such sPecial school district, and any taxes levied to pay such 
indebtedness should be collected upon the- property on the duplicate in such school 
district, even though such district is situated in two or more townships. 

CoLUMBUS, 0Hro, December 11, 1911. 

HoN. E. H. PATCHIN, Prosecutilzg Attorney, Geauga County, Chardon, Ohio. 

DEAR Sm :-Under favor of October 15, 1911, you ask an opinion of this 
department upon the following: 

''In Huntsburg township in our county the following, situation exists 
with reference to the public schools: The township is divided into a 
number of special districts, some of which special districts extend into 
other townships, and in some of them there have been bonds issued for 
various purposes. There is no township board of education; it is now 
desired in some manner to centralize the schools of this township. 
Section 7730 and 4726 General Code seem to be the Sections with 
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reference to centralization but each of them provide that there must be 
a petition to the township board. There being no township board in 
this township we wish to know what method, if any, can be used to 
submit this question of centralization? Second. \Vhat would be the 
manner of disposing of the question of bond issue when a portion of 
the territory is in another to~nship? 

"I believe there must be some method of submitting this question 
of centralization but I am equally sure that in so doing the boards of 
special districts that have issued bonds in conjunction with territory 
in other townships would not be allowed to repudiate those bonds." 
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As you state, Sections 4726 and 7730, General Code, provide for centralization 
of township schools and require action by the township board of education. 

Section 4726, General Code, provides : 

"A township board of education may submit the question of cen
tralization, and, upon the petition of not less than one-fourth of the 
qualified electors of such township district, must submit such question 
to the vote of the qualified electors of such township district. If more 
votes are cast in favor of centralization than against it, at such election, 
such board of education shall proceed at once to the centralization of 
schools of the township, and, if necessary, purchase a site or sites and 
erect a suitable building or buildings thereon. If, at such election, 
more votes are cast against the proposition of centralization than for it, 
the question shall not again be submitted to the electors of such town
ship district for a period of two years." 

Section 7730, General Code, provides : 

"The board of education of any township school district may sus
pend the schools in any or all subdistricts in the township districts. Upon 
such suspension the board must provide for the conveyance of the pupils 
residing in such subdistrict or subdistricts to a public school in the 
township district, or to a public school in another district, the cost 
thereof to be paid out of the funds of the township school district. Or, 
the board may abolish all the subdistricts providing conveyance is fur
nished to one or more central schools, the expense thereof to be paid 
out of the funds of the district. i\ o subdistrict school where the average 
daily attendance is twelve or more, shall be so suspended or abolished, 
after a vote has been taken under the provisions of law therefor, when 
at such election a majority of the votes cast thereon were against the 
proposition of centralization, or when a petition has been filed there
under and has not yet been voted upon at an election." 

You will further observe that these sections provide for the centralization of 
schools in township school districts and no other. In the township of which you 
inquire there is no township school district, as the entire township is divided 
into special school districts. There is no provision of statute for the centralization 
of the schools of a special school district. 

By virtue of Sections 4741 to 4744, General Code, special school districts may 
be abandoned and upon such abandonment the territory of such special school 
district will revert to the township district from which it was originally taken. 

Section 4741, General Code, provides: 
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"When a petition is signed by not less than one-third of the electors 
residing within the territory constituting a special school district, praying 
for the abandonment or continuance of such special district, is present
ed to the board of education of such district, or when such board, by 
a majority vote of the full membership thereof, shall decide to submit the 
question of abandoning or continuing the special school district, the 
board shall fix the time of holding such election at a special or. general 
election. The clerk of the board shall notify the deputy state supervisors 
of elections as herein provided in case of first election, of the date of 
such election and the purposes thereof, and such deputy state super
visor shall provide therefor. The clerk of the board of education shall 
post notic~ thereof in five public places within the district." 

Section 4743, General Code, provides: 

"The ballot shall be in the regular form but without the circle at 
the top, and shall have printed thereon, 'abandonment of special school 
district, yes;' 'abandonment of special school district, no;' 'continuance 
of special school district, yes,' or 'continuance of special school dis
trict, no,' as the case may be. The expense of the election shall be 
paid in the same manner as other school elections' expenses, and the 
returns thereof shall be made to the board of education of the special 
school district. If more votes are cast for abandonment than against 
it, or; against continuance than for it, such board shall certify the result 
to the board or boards of education of the township or townships having ter-. 
rit;Jry in that special district, and the territory of the special district shall 
thereby revert to the township school district or districts from which it 
was originally taken, except as hereinafter .provided in case of indebted
ness of the special district. Otherwise such district shall continue to 
be and remain a legal special school district as theretofore constituted." 

Section 4744, General Code, provides: 

"The legal title of the property of a special school district in 
case of abandonment or failure to continue shall become vested in the 
board or boards of education of the township or townships in which 
such property is situated. The school funds of such special district 
shall be paid into the treasury of the township district, and if such 
special district is in two or more townships, such funds shall be divided 
between them in proportion to the total tax valuation of property in the 
several districts. The abandonment of a special school district shall not 
be complete until the board of education of the district has provided for 
the payment of any indebtedness that may exist." 

The abandonment of a special school district is submitted to a vote of the 
electors and the returns of such election shall be ·made to the school board of the 
special school district. If such vote is favorable to the abandonment of such 
special school district, the board of education of the special district must certify 
the result to the board of education of the township. There is no time specified 
in which this must be done. 

However it appears that there is no township board of education to which 
such return or certificate can be made, nor is there any territory from which to elect 
or appoint such board. The abandonment of a special school district in such case, 
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would be in its results, the creation of a township district. After the result of the 
vote for abandonment was known the township district thus created could proceed 
to elect a board of education in the same manner as the first election in any 
township district is held. After such election and the qualification of the members 
of the board, the statute could be complied with and the abandonment of the 
special school district be completed. 

The centralization of the schools of such township district may then be 
affected in the manner provided by statute. While this proceedure is more or less 
cumbersome, it is the only way in which the schools of a township composed 
entirely of special districts can be accomplished. 

You further inquire in reference to the bonded indebtedness of a special 
school district, when such district is in two or more townships. 

Section 4743, General Code, supra, provides that "the territory of the special 
district shall thereby revert to the township school district or districts from which 
it was originally taken, except as hereinafter provided in case of indebtedness 
of the special district." 

This refers to the provisions of Section 4744, General Code, the last sentence 
of which provides: "the abandonment of a special school district shall not be 
complete until the board of education of the district has provided for the payment 
of any indebtedness that may exist." 

A proper construction of these provisions will determine what is to be 
done with the bonded indebtedness. If the legislature had intended that no special 
school district could be abandoned until all indebtedness of such district was 
paid, it could easily have so stated. It has provided, however, that the abandon
ment shall not be complete until all indebtedness has been provided for. 

Section 4744, General Code, further provides that the property of a special 
school district so abandoned shall become vested in the board of education of 
the township or townships in which such property is situated. There is no pro
vision of the statute providing for· the assumption of any indebtedness by the 
township or townships to which such territory reverts. 

The syllabus in case of State ex rei. vs. Nolliday, 9 Low. Dec. 738, reads: 

Where the legislature has made no provision as to a division of the 
property upon creation of a special subdistrict out of portions of other 
districts, the subdistrict will take none of the property and will assume 
none of the obligations of the old district." 

The court, Bigger, J. on page 740, of the opinion, quotes from several 
authorities in support of his conclusion. 

He quotes the syllabus of the case of City of Winona vs. School District, 40 
l\Iinn., 13, as follows: 

"If a part of a territory or a municipal corporation is separated 
from it by annexation to another, or by its creation into a new cor
poration, unless some other provision is made in the act authorizing 
the separation, the old corporation (it not having been abolished) re
mains subject to all its liabilities and retains all its property, including 
that which, upon the change of boundaries, happens to fall within the 
limits of the other corporation." 

Judge Bigger, also quotes from case of Hughes vs. Ewing, 93 Cal., 414, as 
follows: 

"When the boundaries of a school district are changed, either to 
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form a new corporation out of the territory of the original or to trapsfer 
a portion of the territory to another corporation, in the absence of any 
provision on the subject; the old corporation will be entitled to all 
property and be solely liable for all the obligations, and the territory 
taken therefrom will not be entitled to any of "the corporate property, 
or liable for any of the obligations of the old corporation." 

In the above case of Hughes vs. Ewing, 93 Cal., 414, another syllabus provides: 

"The legislature has the power to change the boundaries of a 
school district, and in the exercise of such power it may make such pro
vision respecting the property and obligations of the corporation as it 
may deem equitable or proper, and its action is conclusive." 

The legislature has absolute power as to the disposition of the property and 
liabilities of a special school district. They have specifically transferred the 
property of such special school district, upon abandonment of such district, to 
the township school district, and may have provided that the township should 
assume the indebtedness of such district, but have not done so. 

It is apparent that is was the intent of the legislature, as expressed in the 
statutes, that the abandonment for the special district should be complete, except 
for the purpose of paying the indebtedness of such district. And it is my opinion 
that such special district should continue to exist for the purpose of levying a 
tax therein annually, until the indebtedness is paid. The only duty of the board of 
education in such district would be to levy such tax and apply it to the payment 
of the indebtedness. When such indebtedness is paid in full, the abandonment 
of such district will be complete in every respect. 

This method is pursued in other states. 
In case of People vs. Brewer, 66 Ill., 154, the syllabus, reads: 

"When the trustees of schools re-district a township, and form the 
territory of a district into other districts, so that the old one ceases, 
if they fail to apportion its indebtedness, and lay it' upon the new 
organizations, the old district will be continued in existence for the 
purpose of enforcing its indebtedness. In such a case, service upon those 
who were directors at the time of the change will be good service, as they 
will constitute a body corporate for the purpose of enabling creditors 
to enforce payment of their debts." 

It may occur that where a special school district is in two or more townships, 
all the property of such special district, would revert to one township, and the 
part of such special school district which is situated in the township securing 
none of its property, would be required to pay taxes to meet any indebtedness, 
even though such indebtedness was made in the purchase of such property. This, 
however, would not change the rule. 

In case of Board of School Commissioners vs. Center Township, 143 Ind., 
391, the third syllabus reads: 

"The annexation to a city of territory which contains a school house 
and lot belonging to the school township from which the territory is 
taken, gives 110 right of actio11 to such tow11ship agaiust the school cor
poratioll of the city for the value of the property, or for auy part of the 
tmpaid iudebted11ess of the township for the purchase of the lot, or the 
erection of the house, under the act of March 3, 1803, providing that the 
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title to the school property embraced in annexed territory shall vest 
in, a:1d be conveyed to the school corporation of the city without pro
vision of payment." 
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In conclusion: \Yhere a special school district is abandoned, by vote of the 
electors, or otherwise, such special district continues to exist for the purpose of 
paying any and all indebtedness of such special school district, and any taxes 
levied to pay such indebtedness should be collected upon the property upon the 
duplicate in such school district, even though such district is situated in two or 
more townships. 

97. 

Respectfully, 
TIMOTHY S. HOGA!<, 

Attoruey Gmeral. 

TAXES AXD TAXATION-SMITH ONE PER CEXT. LA\V-COUXTY 
CO~I:\1ISSIOXERS-"BURXS LAW" CERTIFICATE OF AUDITOR
"LAW VOUCHERS"-110XEYS DUE ON CONTRACT-TRA!\SFER 
OF FEE FUXDS TO COVER DEFICIT IN GENERAL FUXD-OVER
DRAFTS-MOXEYS APPROPRIATED-FISCAL YEAR OF COUNTY 
C0~111ISSIONERS, OF COUXTY, AND OF SALARY FUXD-SE::VII
ANXUAL SETTLEME:--JTS OF COUNTY AUDITOR AXD TREASURER 
-FUNDING INDEBTEDNESS-"V ALID EXISTING Al\D MATURED 
Il\DEBTEDNESS." 

The count)• commissiouers of Franklin county, under the conditions existing, 
may not purchase or pay for .supplies for county offices and for the e.rpensft of 
maintaiuiug the court house, unless the auditor certifies 'that the money is in the 
treasury or in process of collection In the credit of the fund from which the· ex
penditure is to be made and not appropriated to any other purposes." 

Under the same circumstances, ''law vouchers" for liabilities fi."Ced by law or 
by some authority other than thCJ couuty commissioners aud not i11 their uature. 
coutractual, may be paid by warrants without such certificate and stamped "not paid 
for want of f~t~zds." 

The da3• upon which the county commissiouers close and reope11 their books, 
that is, the third 111 onda3• in September, marks the begiuuing and end of the "fiscal 
year" of the county commissioners. 

Such fiscal year however, does not fix the fiscal year of the county to' which 
the maclziner3' of the Smith tax law applies. Neither does the fiscal year of the 
county officers' salary law, which is the ordiuary calendar 3•ear, and which relates 
solely to ftmds raised by fees. 

The Smith law deals primarily with county ueeds aud their relation to' taxation 
revenues aud their expenditures, and in this connection the "'fiscal year" is es• 
tablished by the provision for the semi-anntwl settlements between the count}' 
auditor and cotmly treasurer, for the reason that by these arrangements, the rev
enues collected for cozmty purposes first become available. Therefore, }.!arch lsi, 
being the date when these sums first become available, such date mt!SI be considered 
the begiuning of the "fiscal year" aud appropriatious provided for under Section 
5649-3d must be made for that year. 

Section 5660, known as the "Burns law," before the Smith law was enacted, 
by its own operation, through the certificate of the auditor effected a11 appropria-
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tion to a new purpose, even of moneys not :yet in the treasury. The Smith law, 
however, requires the money to be in the treasury and a/read}' appropriated, to its 
specific purpose. 

The effect of the Smith law upon 5660 was immediate as it applied to all 
funds to be levied under that law and therefore, when there arc 110 taxation funds, 
the county auditor may not lawfully issue for the payment of funds depending on 
contract of the commissioners, a Burn's law certificate under the Smith law, unless 
there is some way of getting money into the treasury aside from the process of 
taxation, such as by transfer of fee funds under 102 0. L. 137, for the reason that 
the Smith law in this cotmection, governs only funds raised by taxation. When law 
voucher warrants have been legally issued and stamped "not paid for want of 
funds" they cannot be paid by the auditor from the February collection unless the 
commissioners have set out such purpose in the annual budget, nor can the 
commissioners, unless the purpose was so set out, appropriate any money for that 
purpose. Moneys raised other than by taxation may, however, before March 1st, 
be devoted to the payment of such vouchers. 

Under Section 5656, General Code, the commissioners may borrow money or 
issue bonds to fund existing debts by extending the time but not increasing theh· 
amounts; and they may use this means to pay such outstanding warrants, legally 
issued and stamped "not paid for want of funils." They may not, however, 
"exchange" bonds for such wants. · 

Where a deficit exists in the treasury caused by meeting the overdraft in the 
gmeral county and judicial funds from mone:ys belonging to bond issue funds and 
undivided taxes, the commissioners may not issue bonds for the purpose of fund
ing indebtedness 1mtil a valid, existing and matured i~debtedness is established. 
In the case of the "undivided taxes" shortage, such a "valid, existing and matured 
indebtedness" is not established until .rettlements have been made by the various· 
taxing districts and the amount due to each definitely determined. In the case of 
the b01zd fund shortage, this condition does not exist until the amounts due on tlze 
respective contracts tlr improvements are payable according to the terms. 

CoLUMBUS, OHio, February 1, 1912. 

HoN. EDWARD C. TuRNER, Prosecuting Attorney, Columbus, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of January 25th, sub
mitting for my opinion thereon a statement of facts existing with respect to the 
finances of Franklin county, and series of questions arising thereunder. The facts 
are as follows: 

"During the fiscal year ending September, 1911, the expenditures of 
Franklin county exceeded the receipts thereof by $218,000. 

"On December 1, 1911 overdrafts existed in seventeen different 
funds, amounting to more than $233,000, caused by the treasurer's paying 
warrants against exhausted funds out of the general balance in the 
treasury, consisting of the proceeds of bond sales and some undivided taxes. 
On the same date there was about $100,000 in the treasury that might, 
legally, be transferred to the general fund, thus reducing the total 
overdraft to about $123,000. 

"The county commissioners attempted to make transfers from the 
bond funds, above referred to, to the exhausted funds, for the purpose 
of wiping out the overdrafts and being able to pay warrants out of 
such exhausted funds. No levy had been made for the purpose of re
imbursing such bond funds. Upon proceedings, brought for that purpose, 
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the common pleas court of Franklin county enjoined the commissioners 
from transferring the bond funds to the exhausted funds, thus leaving 
about $123,000 of the overdrafts unprovided for. 
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"The bulk of these overdrafts are in the general county and 
judicial funds. At the present time vouchers, the amounts of which are 
fixed by law, or by some authority other than the county commissioners 
authorized to fix the same-generally speaking, vouchers for the pay
ment of claims not contractual in their nature-are being honored by 
warrants issued against these funds, which are being stamped "not 
paid for want of funds," under Section 2676 of the General Code. It is 
estimated that on l\Iarch 1, 1912, the amount of such outstanding warrants 
will be approximately $75,000. 

"By reason of the foregoing there will, probably, be, on March 1st, 
an overdraft in the general county and judicial funds combined of 
approximately $200,000, consisting in part of outstanding interest-bearing 
warrants, as aforesaid, and in part of a deficit in the treasury created, 
as aforesaid, by using the proceeds of bond sales and undistributed 
taxes to pay warrants drawn against such funds. 

"In the meantime there is, of course, no money in the treasury 
to the credit of the general county and judicial funds. 

"General Code, Section 5660, popularly known as the "Burns law," 
provides in effect that the commissioners shall not enter into any con
tract, agreement or obligation, involving the expenditure of money, or 
appropriate any money, unless the county auditor shall first certify 
that the money required for the payment of the obligation, or the 
appropriation, is in the treasury, to the credit of the fund from which it 
is to be drawn or has been levied and placed on the duplicate, and in 
process of collection, and not appropriated for any other purpose. 

"Section 5661, General Code, provides that all contracts, agree
ments, obligations, orders and resolutions entered into or passed contrary 
to the provisions of Section 5660 shall be void. 

"Section 5649-3a, General Code, as enacted 102 0. L. 270, being 
part of the Smith one per cent. law, so-called, provides in effect that, 
in making up their budget, the county commissioners shall set forth 
specifically the amount to be raised for each and every purpose allowed by 
law, for which it is desired to raise money for the incoming year; and 
Section 5649-3d, General Code, as enacted in the same act, provides in 
effect that at the beginning of each fiscal half year the commissioners 
shall make appropriations for each of the several objects for which 
money has to be provided, from the moneys known to be in the treasury, 
and that all expenditures within the following six nionths shall be made 
from and within such appropriations and balances thereof, but no ap
propriations shall be made for any purpose not set forth in the annual 
budget, nor for a greater amount for such purpose than the total amount 
fixed by the budget commission, exclusive of receipts and balances." 

The following are the questions submitted : 

"1. What is the fiscal year of the county under the Smith one 
per cent. law; i. e. what is meant by the phrase 'the incoming year,' 
as used therein, with reference to the county? 

"2. If it be held that the fiscal year of the county begins on 
l\Iarch 1st, how, under the facts stated, may the general expenses of the 
county, such as supplies for county officers, and light and heat for the 
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court house, all of which are contractual in their nature, be provided 
for and met between now and March 1, 1912, in face of the above 
cited statutory provisions? 

"3. May the amount of the December collection for the general 
county and judicial funds, which will be available by March 1st and 
which will be less than the amount of the outstanding overdrafts in these 
funds, and that of the warrants being issued against said funds and 
stamped 'not paid for want of funds,' as aforesaid, be credited by 
the county auditor against such overdrafts and unpaid warrants or ap
propriated by the commissioners for the purpose of meeting such over
drafts and unpaid warrants? 

"4. May the commissioners, for the purpose of paying the war
rants issued and stamped 'not paid for want of funds,' and in the event 
that said warrants are not to be paid first out of the proceeds of the 
tax collection, borrow money and issue negotiable promissory notes or 
bonds under Section 5656, General Code; if neither of the suggested 
methods for meeting these warrants is proper how may they be taken 
care of? 

"5. As to the deficit in the treasury, caused by meeting the over
draft in the general county and judicial funds from moneys belonging 
to bond issue funds and undivided taxes, may the commissioners issue 
bonds under Section 5656 and borrow money for the purpose of re-

. imbursing these funds against which 'Burns. law' certificates have been 
issued, and which will be needed for the specific purposes for which it 
was assessed and levied, and for the meeting of obligations of the 
county; if money cannot be borrowed for this purpose, how may the 
deficit in these funds be met?" 

In connection with these questions you state that you are satisfied in your 
own mind as to certain collateral points. Thus, you state that it is your opinion 
that as a general rule, under the provisions of Section 5660, General Code, the 
commissioners may not purchase or pay for supplies for county offices and the 
expense of maintaining the court house, unless the auditor certifies that the 
money is in the treasury or in process of collection, to the credit of the fund from 
which the expenditure is to be made, and not appropriated for any other purpose. 

While you do not solicit my opinion upon this question, I beg to state that, 
in my judgment, your ruling as to this point is correct. 

You also state that you have ruled that under Section 5660, General Code, 
what are known as "law vouchers," the amounts of which are fixed by law or 
by some authority other than the county commissioners and are not contractual 
in their nature, may be paid or honored by the issuance of warrants without a 
certificate of the auditor. Without going into this question, and although you do 
not solicit my opinion thereon, I beg to state that in my judgment your conclusion, 
in this respect, is correct. 

You advise me that you have also held that warrants may not be issued and 
stamped "not paid for want of funds,'' upon claims invalid because of inability 
to comply with Section 5660, as aforesaid; but that in cases in which the certifi
cate of the auditor, under said section, is not necessary, as in the case of salaries 
fixed by law, and employes of the court house, under Section 2413, General Code, 
such warrants may be issued at least between the present date and March 1, 1912. 

Though you do not solicit my opinion upon this question I beg leave to state 
that the distinction you draw in reaching this conclusion is, in my judgment, cor-
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rect. The effect of the enactment of the Smith law upon Section 2676, General 
Code, and related sections, will, however be more fully discussed in some of your 
specific quotations. 

You have assumed the answer to the first question, which I have stated above, 
to be the year beginning and ending on ~larch 1st. X ot because I think you are 
wrong in this assumption, but because I think the question is of some difficulty and 
ought to be reasoned out carefully to its conclusion, I have deemed it proper to 
go into this question at the outset of my investigation of the other question stated 
by you. 

Secion 2507, General Code, provides as follows: 

"On or before the third :Monday in September of each year, the 
county commissioners shall make to the court of common pleas of the 
county a detailed report of their financial transactions during the year 
next preceding such date. Such report shall be in writing, and itemized 
as to amount, to whom paid, and for what purpose." 

Section 2980, General Code, provides in part as follows: 

"On the twentieth of each November such (county) officers shall 
prepare and file with the county commissioners a detailed statement of the 
probable amount necessary to be expended for deputies * * * and 
other employes of their respective offices * * *. for the year beginning 
January first next thereafter * * *." 

Section 2568, General Code, provides that : 

"The county auditor shall keep an accurate account current with 
the treasurer of the county * * *." 

Section 2569, General Code, provides: 

"On the first business day of each month, the county auditor shall 
prepare in duplicate a statement of the finances of the county for the 
preceding month, * * * and * * * submit such statement to the com
missioners * * *" 

Section 2596, General Code, provides in part as follows: 

"On or before the fifteenth day of February and on or before the 
tenth day of August of each year, the county auditor shall attend at 
his office to make settlement with the treasurer of the county and as
certain the amount of taxes with which such treasurer is to stand 
charged. * * *" 

Section 5649-3a, General Code, as enacted 102 0. L. 2270, and known as a 
part of the Smith one per cent. law, provides in part as follows: 

"On or before the first Monday in June, each year, the county 
commissioners of each county * * * shall submit or cause to be sub
mitted to the county auditor an annual budget, setting forth in itemized 
form an estimate stating the amount of money needed for their wants 
for the incomiug year and for each month thereof." 
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The language above quoted and that of Section 5649-3d, "at the beginning 
of each fiscal half year the various boards mentioned in Section 5649-3a of this 
act shall make appropriations * * *," constitute the language which, in the light 
of the sections preceding and the other provisions of the Smith law, is to be 
construed in answering your first question. 

I think it is reasonably clear from the provisions of the sections first above 
quoted, that the fiscal year of the county commissioners begins and ends on the 
third Monday in September. Then is when the commissioners are required to 
submit a detailed report of their financial transactions for the year. In a sense, 
their books are closed and reopened on this date, which is to be regarded as of 
importance, and the provisions as to which is clearly mandatory, in the light of 
Section 2509, General Code, providing a penalty of five dollars per day for delay 
in the making and filing of the report after the third Monday in September. 

The strict language of Section 5649-3a, in its primary grammatical construc
tion and meaning, would seem to indicate this fiscal year. That is to say, it is 
provided by that section that "the county commissioners * * * shall submit 
* * * an annual budget, setting forth * * * the amount of money needed for 
their wants ·for the incoming year." On careful examination of the whole act 
known as the Smith one per cent. law, however, I think it becomes apparent that 
the word "their," as used in this provision, is not employed in an exact sense. 
Without going into detail I may say that it is my opinion, from the provisions of 
the whole act, that it is not the needs of the commissioners for the incoming 
year that the commissioners must estimate and report to the county auditor, as 
therein provided, but the needs of the county, from the standpoint of the levy of 
taxes. To reach this conclusion, as I have already indicated, the whole act must 
be examined, and, perhaps, some violence done to the exact language of some 
portions of it. No other conclusion, however, is consistent with the object and pur
poses of the entire act. 

It is not, then, the fiscal year of the county commissioners for the satis
faction of the needs of which the machinery of the Smith law must be brought 
into operation; it is rather the fiscal year of the county. 

I may here state that, in my judgment, the phrase "incoming year," as used 
in Section 5649-3a, above quoted, and the word "year,'' as it· occurs in Section 
5649-3d, are synonymous; that is to say, the wants of the county are to be esti
mated for the incoming year and at the beginning of that incoming year the first 
appropriations are to be made. 

I have quoted other sections of the General Code for the purpose of dis
closing provisions which might indicate what is the fiscal year of the county, other 
than those of the Smith law itself. Thus, it appears that under the county officers' 
salary law the fiscal year is the calendar year. Allowances are to be made from the 
fee fund by the county commissioners for the calendar year, and adjustments and set
tlements are to be made quarterly during the calendar year; so that in a county like 
Franklin County, for instance, the balances of fees in excess of salaries and clerk 
hire, coming into the county treasury under the county salary law, are ascer
tained at the end of each quarter of the calendar year. I do not, however, regard 
the calendar year as the fiscal year for the purposes of the Smith law. The county 
officers' salary law deals primarily with the fees of the various county offices af
fected thereby and does not directly affect the subjects of taxation and of the ap
propriation of revenues derived from taxation. There is, therefore, no necessary 
connection between the fiscal year under the county officers' salary law and the 
fiscal year of the county for the purposes of the expenditure of revenues raised 
by taxation. 

A somewhat more direct connection with the matter of taxation is disclosed 
with respect to the semi-annual tax settlements to be made by the couny auditor 
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and the county treasurer. \Vhile no fiscal year is mentioned in the sections pro
viding for these settlements, yet, they must be made at regular intervals of six 
months and they have to do directly with moneys raised by taxation. That is to 
say, by virtue of these sections the money levied for county purposes upon the 
general county duplicate becomes available for expenditure, in the full sense of 
the word, on and after the date of the semi-annual settlement. The first money 
under a particular levy becomes so available after the February settlement, and the 
seconJ half of the same levy becomes available after the August settlemenl. 

Xow, under the statutes as they existed prior to the enactment of the Smith 
law, these provisions respecting semi-annual settlements did not denote the 
existence of any fiscal year. Under Section 5660, for example, it was sufficient 
for the purpose of the issuance of a certificate that the money was in the treasury, 
that the levy for the fund had been made and was in process of collection at the 
time such certificate was issued. The other sections, above quoted, provided not 
for an annual or semi-annual balancing of accounts as between the treasurer and 
the auditor, but for monthly statements and balances. In reality, then, the 
auditor's accounts under the old law were not kept upon a yearly basis, but upon 
a monthly basis. 

Now, Section 5649-3d, as I have already indicated, requires the ascertainment 
of a fiscal year for the county and not that for the county commissioners. In
asmuch as the county auditor keeps aJI the accounts of the county, draws all the 
warrants, and has in his office the books which show the balances to the credit of all 
funds of the county, it would seem appropriate to search for the fiscal year, if it 
had any existence prior to the enactment of the Smith law, in the provisions re
specting the conduct of his office. As already pointed out, however, the statutes 
do not disclose the existence of any such fiscal year in the auditor's office, as applied 
to the accounts of the whole county. 

But while there was no fiscal year of the county under the statutes as they existed 
prior to the enactment of the Smith one per cent. law, there were annual and semi-an
nual periods at which the amount of undistributed taxes with which the county was to 
be credited and which the treasurer credited or ascertained, namely: the semi-annual 
tax settlements. Now, consideration of the primary purpose of the Smith law, as 
evidenced by all the provisions of the act, rather than as expressed in any one 
clause or phrase thereof, leads to the conclusion that it deals, broadly speaking, 
with the production of public revenues by taxation and the expenditure thereof. 
So, while it deals, and necessarily deals, with the appropriation and expenditure 
of all the revenues of a taxing district, including those arising from sources other 
than taxation, yet, the primary purpose being as above stated, the appropriation 
periods mentioned in Section 5649-3d must necessarily have some relation to the 
periods at which the proceeds of taxation become available to the taxing district. 
For this reason, I had occasion to hold that, as to a municipal corporation, the 
fiscal year of which was positively fixed by statute that Section 5649-3d did not 
become operative until the beginning of the fiscal year for the needs of which taxes 
had been levied through the agency of the budget commission, as provided in other 
sections of the Smith law. 

As suggested, the case of the county differs from that of the city, because 
there is no one fiscal year applicable to all the departments of the county govern
ment existing under statutes adopted prior to the Smith law. Yet, it is mani
festly the intention of the Smith law that the commissioners, in preparing their 
budget, fix in their minds the needs of every department of the county government 
for some certain year, therein designated as "the incoming year." This year 
could not be one year for the commissioners, another for the sheriff, another for 
the auditor, another for the infirmary directors, and so on; but it must be one year, 
the same for all the offices. · 
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Section 5649-3d provides that appropriations shall be made from money~ 
known to be in the treasury and that all expenditures within the following six 
months shall be made from and within such appropriations and balances. Having 
held in the case of the municipal corporation that this section became effective 
as to each taxing district, at the beginning of the year for which the first taxes 
received under the Smith law were levied, I am constrained, now, to hold that, 
as to the county, this section will become effective at least as soon as the pro
ceeds of the December tax collection, the first under the Smith law, become avail
able to the county, and a balance is struck on the books of the county auditor show
ing the amount in the several funds subject to appropriation. 

This would be March 1, 1912, that being the date of the first monthly ad
justment and balancing of accounts by the auditor and the treasurer succeeding 
the first semi-annual tax settlement under the Smith law. The year, then, for 
which taxes must be deemed to have been levied by the county commissioners, 
subject to the approval of the budget commission, is the year beginning and end
ing March 1st, and the semi-annual appropriation periods would be March 1st and 
October 1st. 

It follows, therefore, that you have correctly assumed that "the incoming 
year" of which· the Smith law speaks is the year beginning and ending on March 
1st. You will pardon me, I am sure, for going into this matter so much in detail, 
but the question appeared doubtful to me, and of such general interest that I felt 
justified in giving it my attention. The difficulty upon this point arises from the 
fact that the Smith law is silent as to a matter of vital importance, which fact 
necessitates the supplying of a deficiency in legislation by a necessary implication. 

Your second question relates to miscellaneous expenses of the county, for the 
making of which the commissioners or some other officer would have to enter 
into contracts, or otherwise exercise discretionary power, so as to bring the trans: 
action within the rule of Section 5660, General Code. You ask whether or not 
the commissioners, or such other officers, may lawfully incur any such expenses 
until the appropriation is made on March 1st. Section 5660 provides in part as follows: 

"The county commissioners of a county * * * shall not enter into 
any contract, agreement or obligation involving the expenditure of 
money, or pass any resolution or order for the appropriation or ex
penditure of money, unless the auditor * * * first certifies that the 
money required for the payment of such obligation or appropriation is in 
the treasury to the credit of the fund from which it is to be drawn or 
has been levied and placed on the duplicate and in process of col
lection and not appropriated for any other purpose * * *." 

Section 5661 provides in effect that all contracts, agreements or obligations 
etc., entered into contrary to the provisions of Section 5660 shall be void. 

As you state, there are numerous exceptions to the general rule of this statute, 
some of them expressly made in other statutes and some of them arising by im
plication, from consideration of the manifest intention of the statute, such as ap
propriations for salaries fixed by law, etc. The question arising here is as to 
whether the adoption of the Smith law, and especially Section 5649-3d thereof, has 
any practical effect on the above section insofar as it authorizes the certificate of 
which it speaks to be issued if the money required "has been levied and placed on 
the duplicate and in process of collection, and not appropriated for any other 
purpose." 

A very little thought will convince, I think, that the Smith law does have a 
positive effect upon this provision. It is further provided by Section 5660 that 
"the sum so certified shall not thereafter be considered unappropriated until the 
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county * ':' ':'is fully discharged from the contract * ·~ *." In other words, the 
issuance of a Burns law certifificate under Section 5G60, as it existed prior to the 
enactment of the Smith law, was itself an appropriation from a fund in tlw 
treasury, and even from a fund to come into the treasury in pursuance of a Je,·y 
made on the duplicate. This is in direct conflict with the fundamental idea of 
Section 5649-3d, which is that the funds produced hy taxation shall be appropriated 
and divided into appropriation· accounts at the beginning of each half yearly 
period by the commissioners. 

Section 5649-3d is, as I have already pointed out, borrowed, so to speak, from 
the municipal code, with some very important original features of its own. It 
corresponds in and supplants Section 3797, General Code, which was Section 43 
of the ~Iunicipal Code, passed in 1902. There was in force at the time of the 
enactment of the Municipal Code a section, now Section 3806, General Code, which 
corresponds to Section 5660, General Code; this section was known as Section 
2699, 'Revised Statutes, and was re-enacted as Section 45, ~Iunicipal Code. So that 
it will be observed that ever since 1902, cities have been operating under what may 
be termed this double check upon public expenditures-the requirement that the 
proceeds of taxation known as the "fund" be first appropriated by council to a 
general purpose, coupled with the further requirement that when so appropriated 
they may be further appropriated to a specific purpose by the issuance of the 
auditor's certificate. 

It would seem that the question which has arisen under Sections 5660 and 
5649-3d, as to the county, ought to have arisen under Sections 3797 and 3806, as 
to the city, in 1902, or at the time when the 11unicipal Code was adopted. Strangely 
enough, however, I do not find any reported decision, either of a court of Nisi 
Prius, or of any higher court on this question. Upon careful study, however, 
I have reached the conclusion that the phrase "not appropriated for any other 
purpose," as used both in Section 3806 and Section 5660, General Code, really 
means "and appropriated for the general purpose for whkh the expenditure is 
to be made." In other words, I am of the opinion that the word "appropriated," 
as used in Section 3806, as enacted as a part of the Municipal Code, Section 45, 
could not mean the same as it has Iwretofore meant as used in the parallel clause of 
Section 5660; nor could it mean the same thing as is meant by the same word 
as used in Section 3797 and in Section 5649-3d. Put in still another way, it is 
my opinion that the effect of the certificate of the auditor, under Section 3806, is not 
to appropriate from a fund but to set aside from an appropriation account. 

There is this differense between Section 3806 and Section 5660; the former 
does not contain the language now under consideration, namely: that a certificate 
may be filed if the money is levied on the duplicate and in process of collection. 
This language was left out of Section 3806 when it was enacted as Section 45, 
::\Iunicipal Code, although included in statutes previously in force, such as Section 
2699-1, Revised Statutes, applicable to Cleveland and Columbus, for the very 
obvious reason that it was incompatible with the scheme of finance embodied in 
Section 3797, General Code, Section 43, Municipal Code. 

In short, I am satisfied that it is impossible to regard the certificate of the 
auditor as having the same appropriating effect as the appropriation of council, 
speaking with reference to the sections of the ~Iunicipal Code which seems to have 
served as models for Section 5649-3d, General Code. I have thus reached the 
conclusion under the latter section appropriations must first be made before any 
money is available for expenditure, and that as a consequence thereof the certifi
cate of the auditor, to be issued under Section 5660, General Code, can no longer 
be issued until the money has been not only brought into the treasury but also 
appropriated by the commissioners, in the case of the county. 
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As tending to put the matter still more clearly I could say that in my 
judgment the word "fund," as used in Section 5660, General Code, is to be regarded 
as modified by the enactment of Section 5649-3d so as to mean "appropriation 
account." So that the auditor must certify not only that the money is in the 
treasury to the credit of the fund but that it is in the treasury to the credit of the 
appropriations account within the fund from which it is to be drawn. 

From all the foregoing, I think it follows that so much of Section 5660 as 
provides that the certificate may be issued by the auditor when the money needed 
for the expenditure has been levied and is in process of collection is inconsistent 
with Section 5649-3d, requiring semi-annual appropriations for all the objects for 
which the county has to provide. This being the case, that portion of Section 5660 
is, in my judgment, repealed. 

Having reached this conclusion it becomes necessary further to inquire 
when this repeal became, or is to become, effecti~e. I have already stated that 
Section 5649-3d did not in a sense become effective upon the enactment of the 
Smith law. Thus, as to municipal corporations, it did not govern the second 
semi-annual appropriation for the year 1911, although that appropriation had to 
be made after the Smith law took effect as a whole, but its effect was postponed 
until it could operate upon and with respect to an appropriation of moneys raised 
under the Smith law. 

In discussing the first question raised by your letter, as to the identity of the 
fiscal year for the county, I have stated in a general way that the first duty of the 
county commissioners to appropriate under Section 5649-3d \Vill arise on March 
1, 1918. Is, then, the repealing effect of Section 5649-3d upon Section 5660, General 
Code, as above defined, postponed until that date? I think not. My reason for 
holding that the county commissioners need not appropriate for the first time 
under the Smith law until March 1, 1912, was, as above stated, that the Smith 
law deals with the expenditure of moneys levied in a certain way, namely; 
through the agency of the budget commission. This reason may be applied to the 
solution of the present question as well. It leads to the promulgation of the follow
ing principle, namely: all moneys raised within the maximum limitation§ of the 
Smith law by levies subject to the approval of the budget commission are to 
be expended as provided in that act and after appropriation by the proper author
ities. 

Upon this reasoning, then, the repealing or amending effect of Section 5649-3d 
upon Section 5660 was immediate. Moneys levied through the agency of the 
budget commission could not, therefore, for the reasons above pointed out, be 
anticipated while still unappropriated. 

From all the foregoing it follows that the county auditor may not lawfully 
issue a Burns law certificate against moneys levied in 1911 and now in progress of col
lection, but which have not been and will not be appropriated until March 1, 1912. 

Inasmuch as the auditor cannot lawfully issue this certificate it necessarily 
follows, from Section 5661, that no contract, agreement or other obligation in
volving the expenditure of moneys, can be lawfully entered into by the county 
commissioners or any other county officer until March 1, 1912, unless there is 
some way of getting money into the treasury, aside from the process of taxation. 
I have searched the statutes, and find that county commissioners have no power 
to borrow money to meet the ordinary current expenses of the county. Save 

· and excepting certain emergencies, other than the one with which Franklin county 
is confronted, and certain specific improvements, the power of the commissioners 
111 this respect is limited to the funding or refunding of existing valid indebtedness. 
It occurs to me, however, that on January 1, 1912 there must have been money in 
the various fee funds of the county, subject to transfer under authority of Section 
2985, General Code, as amended 192 Ohio Laws, 137, which provides in part that, 
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"The county commissioners may at any time transfer from the fee 
fund of any office any amount thereof in excess of that necessary to 
pay the compensation of the deputies * * * or employes * * * in said 
office, to the general county fund or to any fund from which transfers 
have heretofore been made to any of such fee funds, provided, 
that when any transfer of moneys has heretofore been made from any 
such fee fund the fund from which such transfers have been made 
shall be fully re-imbursed before any transfers may be made to the 
general county fund. Such transfers may be made upon authority 
herein provided, any law to the contrary notwithstanding. * * *" 
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In a county of the size of Franklin county, this section should enable the 
commissioners to raise a considerable sum of money. I am, of course, entirely 
unfamiliar with the facts but it would seem to me that the sum so rendered 
available ought to be almost sufficient to supply the commissioners with funds to 
buy supplies for county officers and meet other miscellaneous expenses for a 
period of two months. 

Such moneys are not subject to the rule a!.Jove laid down, or, more properly 
speaking, will not be subject thereto until after March 1, 1912. This is for the 
reason already twice stated, that the Smith law relates primarily to the dis
position of moneys raised by taxation. After March 1, 1912, such balances may 
not be directly expended without appropriation, because of that ,provision of 
Section 5649-3d which is to the effect that ··all expenditures within the following 
six months shall be made from and within such appropriations and balances 
thereof." Until such appropriations are made, however, these and any other 
revenues, produced otherwise than by taxation on the general 1911 duplicate, may 
be regarded as in the treasury for the purpose of the issuance of Burns law 
certificates. 

There are, perhaps, other instances similar to this, of moneys coming into the 
treasury prior to March 1, 1912, to the credit of the general revenue fund, or to be 
transferred thereto from sources other than taxation on the general duplicate. 
All such moneys may, in my opinion, until March 1, 1912, be regarded as in the 
treasury subject to expenditure and the issuance of Burns law certificates therefor. 

Aside from these possible expedients, I know of no way to provide for the 
general expenses of the county, such as those mentioned in your second ques
tion, between now and March 1, 1912. I trust that the means pointed out by me 
may be made available by the county commissioners, and that they will produce 
sufficient funds for the purposes of the county. 

Your third· question is as to whether or not the outstanding overdrafts and 
unpaid warrants must be charged by the county auditor against the December 
collection for the general county and judicial funds, when available after the 
February settlement; and further as to whether or not appropriations may be 
made from the general county and judicial funds by the county commissioners, 
on and after March 1, for the purpose of taking up such overdrafts and unpaid 
warrants. 

This question involves the effect of the Smith law, and in particular, of the 
sections above quoted and discussed, upon Sections 2676 and 2677, General Code. 
which are as follows~ 

"\\'hen a warrant is presented to the county treasurer for payment, 
and is not paid, for want of money belonging to the particular fund on 
which it is drawn, the treasurer shall indorse the warrant, 'X ot paid for 
want of funds,' with the date of its presentation, and sign his name 
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thereto. Such warrant shall thereafter bear interest at the rate of six 
per cent. per annum. A memorandum of all such warrants shall"be kept 
by the treasurer in a book for that purpose." 

"Section 2677. As soon as sufficient funds are in the treasury of 
the county to redeem the warrants drawn thereon, and on which interest 
is accruing, the treasurer shall give notice * * * that he is ready to 
redeem such warrants * * *" 

Much of the discussion in which I have indulged myself in dealing with 
your second question is applicable to the solution of this question. I have already 
pointed out that moneys arising from taxes levied under the Smith law are no 
longer available for expenditure of any kind until they have been appropriated. 
The question at once arises as to whether or not the issuance of a warrant by 
the auditor "is, in itself, an "expenditure" within the meaning of Section 5649-3d, 
or as to whether, on the other hand, there is no "expenditure" until the warrant 
is honored. This question involves the fundamental one as to whether or not the 
two sections above quoted are impliedly repealed by the Smith law. 

It is not necessary to answer this somewhat difficult quest\on in connection 
with the precise query now under discussion. There is no question in my mind 
but that up to March 1, 1912, warrants may lawfully be issued by the auditor, and 
stamped "Not paid for want of funds" by the treasurer. In other words, what
ever be the effect of the Smith law upon Section 2675, it will be postponed until 
that date. 

As to Section 2676, howev.er, in so far as it relates to unpaid warrants now 
outstanding, it cannot be regarded as impliedly repealed. So, to hold would 
violate the constitutional limitation as to the impairment of the obligation of con
tracts. Yet, Sectioi1 5649-3d, undoubtedly, has a modifying effect on this section; 
and, in my opinion, this effect may best be defined by paraphrasing Section 2677 
as follows: 

"As soon as sufficient funds are in the treasury of the county and 
appropriated to redeem the warrants drawn thereon, and on which inter
est is accruing, the treasurer shall give notice." 

Adopting this interpretation of Sections 2676 and 2677, General Code, it is 
apparent that the auditor may not, as soon as he receives notice of the amount 
of taxes with which the treasurer is charged at the February settlement, credit 
any portion thereof against the outstanding i11terest-bearing warrants of which 
you speak. 

?\or can the commissioners, under the facts submitted by you, lawfully ap
propriate for this purpose. The purpose of meeting outstanding warrants is a 
different one from that providing for the needs of the county for the incoming 
year, or rather the first half thereof. In this, the reasoning which you submit in 
your opinion is, in my judgment, absolutely correct. It would have been com
petent for the commissioners to include in their annual budget an estimate of a 
sum sufficient to pay outstanding warrants, and then to appropriate from the pro
ceeds of taxes levied for that purpose an amount .from which such outstanding 
warrants might have been redeemed. Section 5649-3d, however, in providing that 
"no appropriations shall be made for any purpose not set forth in the annual 
budget," prevents the commissioners from appropriating any money whatever at 
any time during this year for the purpose of taking up outstanding interest-bearing 
warrants. 

I might add here, a fact which has some bearing upon your second question, 
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as well as upon the one now under consideration. :\loneys made available by trans
fers from the fee funds to the general county and judicial funds would be first 
subject to the payment of outstanding warrants; yet, before the treasurer can give 
the notice specified in Section 2677. there must be sufficient funds in the treasury 
to meet all the outstanding warrants by proper action, which might be styled 
"manipulation," yet, which would be perfectly legitimate and within the law ; the 
commissioners might see to it that the amount transferred from the fee funds to 
the general county and judicial funds at any one time would be less than the 
amount of outstanding warrants; the treasurer would not, then, be bound to pub
lish his notice and subject the warrants to redemption; and the auditor would be 
at liberty, as aforesaid, to issue his Burns law certificate against such moneys. 

It follows from what I have said, of course, that outstanding warrants may 
not be taken up on March 1st, either by the county auditor or through appropria
tions made by the commissioners. The same is, in my judgment, true of the 
deficit in the treasury, caused by using the proceeds of bond issues and undivided 
taxes to pay warrants drawn on the general county and judicial funds. The 
situation here is peculiar, and I shall comment upon it more at length subse
quently. However, in~smuch as the purpose of a levy under the Smith law for a 
certain fund is, as above pointed out, in the absence of express language in the 
budget to the contrary, presumed to be provision for the needs of the fund for the 
incoming year; inasmuch as no appropriation can be made for any purpose not set 
forth in the annual budget; and inasmuch, finally, as the moneys actually with
drawn from the treasury did not belong to the general county and judicial funds 
at all, but to another fund or funds, for which no provi~ion whatever has been 
made in the annual budget, I am clearly of the opinion that neither is it the duty 
of the auditor to credit any part of the February collection for taxes against the 
overdraft or deficiency in the treasury; nor is it within the power of the county 
commissioners to appropriate any such moneys for that purpose. 

Possibly, revenues from sour~es other than taxation, coming into the treas
ury, prior to March 1, 1912, ought to be first devoted to the supply of this de
ficiency. I shall more fully discuss this question in answering your fifth query. 
I point it out at this time inasmuch as I have already stated that such funds are 
available for expenditures for ordinary county purposes between the first of Jan
uary and the first of March. 

You next submit the question as to whether or not the commissioners. may 
lawfully issue the bonds of the county for the purpose of funding the indebted
ness represented by the outstanding warrants stamped, "Not paid for want of 
funds," and bearing interest at the rate of six per cent., and, having sold said 
bonds, so apply the proceeds of such sale. My attention is called, in this con
nection, to the case of Commissioners vs. State, 78 0. S. 287. The first branch of 
the syllabus of that case is as follows: 

"County commissioners are authorized by Section 2834a, Revised 
Statutes (now Section 5656, General Code), to issue new bonds and to 
exclzauge them for outstanding bonds, but they are not authorized to ex
change them for the promissory notes or other evidences of the debt of 
the county." 

The statement of the case shows that the commissioners were endeavoring 
to issue the bonds of the county under the section named, and to exchange them 
for promissory notes signed by the county commissioners. That is to say, the 
bonds were not to be sold at public sale, subject to the restrictions and safeguards 
surrounding such a proceeding, but were simply to be exchanged. It is made clear 
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in the opmwn that the vice in the transaction which the court held invalid, con
sisted of the exchange rather than the issue of the bonds. In this connection the 
court, per Summers, ]., uses the following language (page 304) : 

"However, it is not necessary to determine whether the statute con
fers power to give negotiable promissory notes, for if the word 'bonds' is 
used to designate a security different from a negotiable promissory note 
then the authority to issue new bonds and to exchange them for out
standing bo~ds does not include power to issue and exchange bonds for 
negotiable promissory notes or evidences of indebtedness other than 
bonds. There is a reason why such an exchange should be limited to 
bonds. Section 22b, Revised Statutes, enacted in 1883, provides that all 
bonds issued by boards of county commissioners shall be sold to the 
highest bidder after being advertised, and it may well be that in such 
case the legislature supposed it would be in the interest of the public to 
permit new bonds to be issued, bearing a less rate of interest, and to be 
exchanged for the outstanding bonds. Moreover, if the power to ex
change is not limited to such an indebtedness, for whiclf bonds had been 
advertised and sold, then the last amendment added nothing to the sec
tion, for it already conferred power to fund, refund or extend." 

The statute, Section 5656, General Code, provides as follows: 

"The trustees of a township, the board of education of a school 
district and the commissioners of a county, for the purpose of extending 
the time of payment of any indebtedness, which from its limits of taxa
tion such township, district or county is unable to pay at maturity, may 
borrow money or issue the bonds thereof, so as to change, but not in
crease the indebtedness in the amounts, for the length of time and at the 
rate of interest that said trustees, board or commissioners deem proper, 
not to exceed the rate of six per cent. per annum, payable annually or 
semi-annually." 

This is not the portion of the statute which was under review in Commis
sioners vs. State. The portion thereof which the court construed is found in pres
ent· Section 5657, General Code. 

I am of the opinion that under Section 5656, General Code, as above quoted, 
the commissioners may borrow money or issue the bonds of the county as they 
see fit, and with the proceeds of the loan, thus effected, take up the outstanding 
warrants of which you speak. If the commissioners determine to issue bonds, 
however, they may not lawfully exchange them for the outstanding· warrants. 

In answering your fifth question I deem it advisable to restate and analyze 
the facts under which it has arisen. 

Prior to the enactment of the Smith law, so-called, as I have already pointed 
out, there was really no fiscal year for the county. The various funds in the 
county treasury were continuous. The laws of the state applicable to the expen: 

· diture of public funds, and in particular Sections 5699, 2443, 5654, 2296, et seq., 
2571, 2675, and perhaps other similar sections, required, in general, that the pro
ceeds of a levy be used for the purpose for which the lcYy was made, and that 
without a transfer of funds, temporary or permanent, money levied for a specific 
purpose might not be lawfully expended from the treasury of the county for any 
other purpose. Yet, the apparent rigidity of these statutes was not perfectly real ; 
thus, it was permissible for warrants to be issued on a class of claims due from 
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the county, regardless of '' hether or not there was money in the fund; it was 
also permissible for obligations to be incurred before the money to meet them was 
actually in the treasury, under Section 5660, above discussed. That section per
mitted, as 1 have already pointed out, contracts to be entered into and auditors' 
certificates to be issued therefor, when the money to meet the obligation so created 
was "levied and placed on the duplicate and in process of collection, and not ap
propriated for any other purpose." X ow, the commissioners' levies were made 
at their :-.larch and June sessions, under the old laws, and as ~oon as the levy was 
made, apparently under Section 5660, the money might be regarded as available 
for the purpose of the incurring of obligations. 

l.Inder statutes like these, therefore, but precisely in what manner I am not 
informed by your letter, the fiscal officers of Franklin county-and I imagine of 
practically all the counties in the state-had formed the custom of anticipating 
revenues to a considerable extent. That is to say, so long as moneys were re
garded as in a "fund" available for expenditure as soon as they were levied on 
the duplicate and, thus, in process of collection, it was by no means a surprising 
thing that, through the occurrence of unexpected contingencies and otherwise, the 
affairs of a county could be placed upon a purely credit basis. This state of af
fairs, not chargeable to any one board of commissioners, county auditor or county 
treasurer, but rather to the law itself and to the accumulated exigencies of a 
number of years, presented, as a matter of course, many possibilities of error 
and evil; it is itself the reason for the enactment of Section 5649-3d, which has 
perhaps given rise to the difficulty with which the county is now confronted. One 
of the evils thus arising seems to have been that revealed under a state of facts. 
of which the following is a hypothetical outline: 

In a given year the expenses of a county, aside from the contracts entered 
into by its managing board, and payable from its treasury without any allowance 
or approval, greatly exceed the amount of money levied for the year by its levying 
authorities. This might at any time, under the confused jumble of statutes under 
which counties formerly operated, occur without the fault of the levying authori
ties, and because of causes quite beyond their ability to foresee at the time of mak
ing the levy. Naturally enough, as the year approached its close the commis
sioners would include in the levy for the incoming year, an increased amount 
for the funds from which such unusual expenditures had been made. These funds 
would be in process of collection before the second semi-annual tax settlement ; 
being in process of collection, the county officials would regard them as virtually 
in the treasury, the word "fund" being to them merely a bookkeeping term. They 
would then feel at liberty to anticipate the levy which had been mad~ and to spend 
the money, or part of it at least, under such levy, before it was ever in the county 
treasury in cash. This object being impossible of direct accomplishment, it would 
he indirectly effected by spending moneys in the general treasury balance which 
would not be needed until after the next semi-annual settlement. Fiscal officers 
would, doubtless, feel justified in doing such things, inasmuch as, under ordinary 
circumstances, their acts would never be calJed in question, and inasmuch, further, 
~ in this way the business of the county might go along smoothly and without 
interruption; all of its bills be met when clue; the payment of interest might be 
avoided, and nobody injured thereby. 

I suspect that the hypothetical case which I have assumed is virtually that 
of Franklin county. I am Jed so to believe by statements which seem to have been 
agreed upon between counsel in the case in which you succeeded in enjoining the 
transfer of funds for the purpose of relieving the overdrafts of which we are 
now speaking, as evidenced by the decision of the court and the briefs filed on 
both sides. Thus, it seems that the unexpected expenditures in Franklin county 



1142 PROSECUTING ATTORNEYS 

were those occasioned by the quadrennial appraisement, bills for which were pay
able directly out of the county treasury without allowance of the county commis
sioners, except in certain cases; and that in addition to these unexpected expen
ditures the commissioners, in pursuance of an ambitious program of road improve
ment, had adopted what might almost be termed a policy of anticipating revenne, 
entirely proper under the statutes as they then stood. It seemed that the auditor 
and treasurer fell into the precise practice which 1 have imagined in the hypothetical 
case above stated, of regarding the "funds" of the county, merely, as bookkeeping 
accounts, and of paying any and all warrants out of any money in the general 
balance of the treasury. Indeed, there is no evidence that in so doing these officers 
did not follow the established custom, which was, perhaps, one advantageous to 
the county under the then existing law. 

Whether or not the practice of thus paying warrants out of the general treas
ury balances, so long as there was money in the fund, levied and in process of 
collection, to meet them, was legal or subjected the officers participating in it to 
any technical penalty, is a question not necessary to be considered in this connec·· 

' tion. Suffice it here to say only, that the cou11ty was 1zot pecu11iarily i11jured thereby. 
?\ow, in June, 1911, the Smith one per cent. law became effective. I have 

already defined the operation and effect of that law with respect to Section 5660, 
General Code, in so far as the latter section allowed expenditures to be made in 
anticipation of the collection of revenue. It will follow, I think, from what I said 
in discussing this precise question, that the tax limitation law of 1911 had pre
cisely the same effect upon all such statutes. In other words, its essential purpose, 
in so far as it pertains to the expenditure of public moneys, is, broadly speaking, 
to do away with the practice of anticipating revenues and to place the affairs of 
all taxing districts upon what is aptly known as a "cash basis." 

This law went into effect immediately upon its passage. There had been, it 
is true, a similar law enacted the year previous, but it was well understood that 
this law was virtually inoperative, and, furthermore, the prior law contained no 
provisions whatever respecting the expenditure of public money. The fiscal officers 
of the county were, therefore, taken, so to speak, by surprise; they were given 
only six months within which to adjust their methods of administration to the 
revolutionary change in the law, effected by the enactment of the tax limitation 
act. Not realizing, perhaps, that the change was as fundamental as it is, they in
nocently continued their former methods of expenditure, supposing that the taxes 
to be available in February, 1912, could be applied to the replenishment of over
drafts made during the year 1911, as in the past, until they were checked by the 
vigilance of the prosecuting attorney and the interposition of the power of the court. 

I have thus gone into the facts under which your fifth question arises, so 
that if I have misunderstood them you may correct me; so that, in other words, 
the basis of the opinion which I am about to express will be clearly defined, it 
being understood, I trust, that my opinion is upon the facts just stated. 

There is, then, an overdraft in certain funds, some of them improvement 
funds, others of them u.ndivided tax funds; these overdrafts cannot be taken up, 
as I have already stated, and provided for out of the proceeds of taxation avail
able at the February settlement; the funds in which the overdrafts exist will be 
needed before the proceeds of another levy can be made available; and even then 
it wiil be impossible for Franklin county, within its new limits of taxation. to pro
vide in a single levy for the entire amount of the overdrafts; may then, the 
procedure of Section 5656, General Code, be followed in order to relieve the 
county of this menace to its credit? 

Said Section 5656, General Code, provides in part: 

"The * * * commissioners of a county, for the purpose of ex-
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tending the time of payment of any indebted11ess which, from its limits 
of taxation such * * * county is unable to pay at maturil}', may bor
row money or issue the bonds thereof so as to change but not increase 
the indebtedness in the amounts, for the length of time, and at the rate 
of interest that said * * * board of commissioners deem proper, not 
to exceed the rate of six per cent. per. annum, payable annually or semi
annually." 
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This section must be read m connection with Section 5658, General Code, 
which provides as follows: 

"No indebtedness of a * * * county shall be funded * * or 
extended unless such indebtedness is first determined to be an existing, 
valid and binding obligation of such county, by a formal resolution 
of the commissioners thereof * * *" 

The following questions must be answ~;red, in the order of their importance, 
under these sections, and the facts to which they are to be applied: 

1. ls there now, or will there eventually be, under the conditions above de
scribed, an existing, valid and binding obligation of Franklin county?"' 

In my opinion there is now no "existing obligation of the county," in the full 
sense of the term as used in the statute. In this connection I call attention to the 
fact that the indebtedness must have matured before the power of the commis
sioners arises·. Now, there is an equitable obligation on the part of the county 
now in existence. Such obligation arises, upon familiar principles, whenever trust 
funds are diverted from their lawful custody and applied to purposes other than 
those to which they are dedicated. The proceeds of a sale of bonds for a specific 
purpose constitute a trust fund, and the county treasurer's custody of the same 
is that of a trustee; so, in like manner, the treasurer of a county is, with respect 
to funds belonging to other taxing districts and forming a part of an undivided 
tax fund in the county treasury, a trustee for, the benefit of such other taxing dis
tricts. \Vhen, therefore, the treastirer permitted these specific moneys to be used 
for other purposes, though with the purpose of replacing them out of moneys 
which he thought would be certain to come into his possession and custody in 
the future, and be available for that purpose, he committed a technical breach 
of trust. If he had converted the money to his own use he would, of course, be 
accountable for the fund and its accretions after such conversion. In this case, 
however, he used the money for the benefit of the county; hence, the trust fund 
can be traced into the hands, so to speak, of a taker with notice-that is to say, 
the money having been expended for the benefit of the county, the county may 
itself be held liable as a trustee under a resulting trust. The fund having been 
dissipated for the uses of the county, and no longer being subject to identification, 
the county would be liable, at law, after the equitable remedy of the beueficiaries 
of the fund had failed to produce the money itself. 

But it appears from the decision of Judge Bigger that the money has not 
been withdrawn from these funds, as such, but merely from the general treasury 
balance; it cannot, therefore, be definitely ascertained how much has, for instance, 
been withdrawn from this specific bond fund and how much has been withdrawn 
from this particular taxing district's interest in the undivided tax fuud. The 
treasurer rightfully maintained a general treasury balance, commingling these 
moneys with the moneys of the county, and as to this procedure there can be no 
complaint, for that is the way in which all the funds of the county are kept. Hence, 
it seems to me that while there may be a technical liability there is no specific 
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and ascertained liability to any one municipal corporation or person. A county 
cannot be in debt to its own treasury, nor to a fund in its own treasury; it must 
be in debt to some outside party. 

Now, when it is time for the county auditor and the county treasurer 
to settle with the treasurers and auditing officers of the several taxing districts 
to which the money in the undivided tax fund, above referred to, ultimately belongs, 
there will, doubtless, be some money in the treasury which can be identified as 
belonging to that fund This is because, as I understand it, the general treasury 
balance was not exhausted at the time the injuncti~n of the court was issued. The 
treasurer may, then, pay over such moneys, either pro rata or upon any other 
basis, to such treasurers and auditing offices; the county treasurer will then be 
indebted to the taxing districts for the amount chargeable to him and not paid 
over. The exact amount due and owing to each taxing district from such fund, 
and unpaid, will then be ascertained. As I have stated, it would be, technically 
and primarily, the obligation and delict of the county treasurer; but the ultimate 
obligation will be that of the county, because the money for which the treasurer 
is chargeable, and which he does not produce at settlement time and pay over to th.e 
treasurers and auditing officers of the various taxing districts entitled to it, has 
been expended for the use of the county; then, and not until then, will there be, 
as to the undivided tax fund, an "existing obligation" of the county. 

In my opinion such an obligation would be valid and binding against tl~e 
county. The facts of the case are so peculiar that I have been unable to find any 
authority directly in point, and I know of no reason why, under circumstances of 
this sort, the familiar principles of equity jurisprudence should not be applied. It 
is perfectly clear and susceptible to proof tl)at the county has received the benefit 
of these moneys, wrongfully expended from the undivided tax fund; the technical 
breach of trust is that of the treasurer, and perhaps of the auditor, but equity does 
not concern itself so much with the ascertainment of liabilities as it does with the 
enforcement of the trust itself. The county is, in my opinion, as aforesaid, charge
able with the trust originally charged upon the county treasurer and county audi
tor; and, in equity, would be held accountable for the money the benefit of which 
it has received. · 

2. Is the indebtedness matured, within the meaning of Section 5656? 
The answer to this question has already been suggested; there is now no 

matured indebtedness, in my opinion, but there will be when the treasurer has set
tled with the various taxing districts. 

3. Does the inability of the county to pay this indebtedness result "from its 
limits of taxation?" 

It seems to me that the answer to this question is made clear by your state
ment that the county is now, by reason of the Smith law, unable to levy at any 
one time a sufficient amount of money to replenish this fund. This, of itself, is a 
sufficient reason for an affirmative answer to the question now suggested: Indeed 
the statement of facts, above set forth, shows that the existence of this particular 
overdraft, whether originally legal or illegal, and the inability of the county officers 
to wipe out the same, results from the enactment of the Smith law, which is itself 
primarily and solely a law which deals with limits of taxation. I am, therefore, of 
the opinion that the inability of the county to pay this indebtedness arises because 
of its limits of taxation. 

From all the foregoing I am of the opinion that there is not now such an 
indebtedness of the county, which may be extended and funded under Secti0n 
5656, General Code, arising out of the overdraft in the undivided tax fund; but 
that, when the treasurer and auditor settle with the officers of the various taxing 
districts, to which the undivided taxes are due, there will be an existing, valid 
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and binding obligation of the county, which the county is unable to pay at maturity 
because of its limits of taxation and which, therefore, may be extended and funded 
under said section. 

The case of the specific improvement funds is somewhat different. The pro
ceeds of a bond issue are by law devoted to the accomplishment of the purpose 
for which the issue is made; they constitute a trust fund. But the cestui que trust 
in this case may be all the taxpayers of the county, or, perhaps, those within a given 
special taxing district for the purposes of the improvement, or, another view of the 
case, those who have petitioned for a specific improvement. In a sense, it might 
be said here, as was said in discussing the case of the undivided tax fund, that 
the general county treasury is chargeable with a resulting trust in favor of the specific 
improvement fund. For reasons somewhat, although not entirely similar to those 
advanced in discussing the case of the latter fund, and not necessary to be detailed 
here, I am of the opinion however, that there is not any valid, legal and exist
ing indebtedness of the county arising out of the expenditure, for the benefit of 
the county, of funds derived from the sale of bonds and devoted to a specific 
improvement. The county does not. owe the holders of the bonds; their debt is 
provided for. The county still owes its taxpayers, or the petitioners for the im
provement, as the case may be, the obligation of proceeding with the improve
ment; upon this obligation it has not yet defaulted, nor, I take it, would it ever 
default. So that there is no indebtedness nor matured obligation arising by virtue 
of the relation of the county to its taxpayers generally. 

The county, having sold the bonds and pledged its credit to the accomplish
ment of a specific purpose, is in duty bound, through its officers, to proceed, then, 
with the improvement. As soon as the improvement is completed, or has proceed
ed to the point where payments are due to contractors and others thereunder, 
there will be a valid, existing and binding obligation of the county, matured in 
favor of the contractors or other parties. Such an obligation, which the county 
would be unable to pay at maturity, of course, would be one subject to be funded 
or extended by means of the procedure provided for in Section 5656. 

The foregoing is based, in part, upon the statement in your .letter, which I 
have not heretofore quoted or referred to, that, as to these improvement funds, 
Burns law certificates had been issued, and contracts let thereunder, prior to "the 
occurrence of the overdraft." There could, therefore, be no question as to the 
validity of the contract made by the county, through its officers duly authorized, 
with the contractor for the construction of the improvement. Such a contract 
would impose just such a valid and enforceable obligation as I have above referred 
to. 

vVhether or not warrants might be issued in favor of contractors and others 
similarly situated, against these funds, and stamped "not paid for want of funds," 
as provided is Section 2676, General Code, is a question upon which I do not 
deem it necessary to pass. If this could be done there would never be any em
barrassment on account of the county's being unable, at a given time, to pay the 
equivalent of cash to those engaged in constructing improvements under valid 
contracts made with it; and such warrants, so issued and stamped, could be law
fully funded, as already held by me in discussing your fourth question. 

There seems to be some doubt, however, as to this question; but I have 
no doubt of the ability of the commissioners and the auditor to obtain money from 
banks of this city in order to enable them, if necessary, to meet every obligation 
which will arise under these improvement contracts; and upon the principal 
question submitted by you I am clearly of the opinion that when the obligation of 
the county, under such improvement contract, matures and becomes completely 
enforcible against the county, the county's inability to pay the same will be due 
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to its limits of taxation, inasmuch as the funds have been depleted under old 
statutes permitting, if not directly authorizing, such depletion, and for the benefit 
of the county; while the inability of the officers of the county to replete such 
funds is due entirely to the enactment of the Smith tax limitation law, and 
particularly to those sections defining the maximum levies for the several purposes 
within the county. 

I wish to reiterate the statement that this expression of opinion is· upon the 
facts 'as I have apprehended them from your letter. Inasmuch, however, as your 
letter sets forth a very clear and concise statement of the facts, leaving only a 
few details to my imagination, all of which are in fact supplied by the court papers 
with which you have furnished me, I suspect that my understanding of the facts is 
correct, and I trust, therefore, that the opinion which I have tried to express clearly, 
and to support by a statement of the reasons which have induced me to adopt it, 
may be of service to you in the difficulties with which you are now confronted, 
and to the law officers of any other counties similarly situated. 

105. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

BOARD OF EDUCATION-VACANCY FILLED BY COUNTY COMMIS
SIONERS-TERM OF OFFICE OF NEW APPOINTEE-"UNEXPIRED 
TERM"-ERRONEOUS ENTRY ON JOURNAL-"NUNC PRO TUNC"· 
ENTRY. 

When under Section 7610, General Code, the commzsszoners have, by reason 
of the failure of the board of education so to do, made an appointment to fill a 
vacancy in the board of education, such appointment can be made only "for the' 
unexpired term." 

When the county commissio11ers through a mistaken understanding of their 
powers, have entered upon their minutes that the appointment is "until the next 
general election," the fact that the appointment is in reality for the wzexpired 
term" is not affected, and a "111mc pro tunc" entry to that effect may be made upon 
the commissioners' journal as notice of the statutory term. 

CoLuMBUS, OHIO, February 7, 1912. 

HoN. GEORGE D. KLIEN, Prosecuting Attonzey, Coshocton, Ohio. 
DEAR SIR :-In your letter of January 26th you state: 

"I desire your opinion on the following proposition. In 1910 the 
county commissioners were compelled to fill a vacancy in the board of 
education for the reason that the board of education could not agree. 
That appointment was made by the commissioners until the next general 
election, but by reason of information from the board of elections no. 
man was nominated in 1911 for election. 

"The matter was then called to my attention and I advised that 
Section 4748 provided, that any vacancy of the school board filled either 
by the school board or the county commissioners should be for the 
unexpired term. I so advised the county commissioners and told them 
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that they should put on a nunc pro tunc entry, that is that the ap
pointment made in 1910, until the next general election should be an 
appointment for the unexpired term. 

":\Iy opinion is questioned by certain parties in this particular town
ship, who would, of course, desire to have order of the commissioners 
remain as it was before I advised them to change it. Your opinion on 
this subject will be greatly appreciated." 

Section 4745 General Code provides: 

"The term of office of members of each board of education shall 
begin on the first Monday in January after their election, and each 
such officer shall hold his office four years and until his successor is 
elected and qualified." 

Section 4748, General Code provides: 

"A vacancy in any board of education may be caused by death, 
non-residence, resignation, removal from office, failure of a person 
elected or appointed to qualify within ten days after the organization 
of the board or of his appointment, removal from the district or absence 
from meetings of the board for a period of ninety days, if such absence 
is caused by reasons declared insufficient by a two-thirds vote of the 
remaining members of the board, which vote must be taken and entered 
upon the records of the board not less than thirty days after such 
absence. Any such vacancy shall be filled by the board at its next 
regular or special meeting, or as soon thereafter as possible, by elec
tion for the unexpired term. A majority vote of all the remaining 
members of the board may fill any such vacancy." 

Section 7610 General Code provides: 

'·If the board of education in a district fails in any year * * * 
to fill any vacancies in the board within the period of thirty days after 
such vacancy occurs, the commissioners of the county to which such 
district belongs, upon being advised and satisfied thereof, shall perform 
any or all of such duties and acts, in the same manner as the board of 
education by this title is authorized to perform them. * * *" 

11-17 

It appears from the foregoing sections that the term of a member of the 
board of education is for four years and until his successor is elected and qualified, 
and that as provided in Section 4748 a vacancy shall be filled by the board "by 
election for the unexpired term," and that under Section 7610, for the purpose 'of 
filling a vacancy under the conditions therein stated, the commissioners of the 
county are authorized to fill the vacancy in the same manner as the board of edu
cation could. 

In the case cited by you, the commissioners being authorized, acted and made 
an appointment, stating that it was until the next general election, and later, under 
your advice, when the matter was called to your attention, by way of nunc pro 
tunc entry provided that the appointment was for the unexpired term. 

In the case of State ex rei. Palmer vs. Darby, 12 0. C. C. page 235, the 
question arose as to whether the provisions of Section 1724 Revised Statutes ap
plied in determining whether the appointment of a councilman should be until next 
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annual municipal election or for the unexpired term. Judge Bentley in discussing 
the case, at page 239 says: 

"Under Section 1673, the regular term of councilman is two years. 
In case of a vacancy in the council, were it not that Section 1724 
makes special provision applicable only to councilmen, it might well be 
held that the more general provision of Section 1713, in the chapter on 
'Officers of Cities and Villages,' and which is made applicable 'unless 
otherwise provided in this title,' would apply; but since Section 1724 
being special, and containing provisions regarding the time for which 
vacancies in the council may be filled, wholly different from those in 
Section 1713 regarding vacancies in municipal offices generally, we think 
it clear that notwithstanding the references to Section 1713 in Section 
1693, these provisions of Section 1724 must govern in determining 
whether the appointment shall be 'till the next annual municipal election,' 
or 'for the unexpired term.' The appointment, therefore, must be for 
the unexpired term. We think it is not competent for the mayor to 
fix the term of the appointment otherwise, and his appointment of a 
councilman, when made with the consent of the council, is for the un
expired term of the person who, after being elected and qualified, 
ceases to be councilman before the expiration of the terin for which he 
was elected. And the misapprehension of the true tenure of the ap
pointee, on the part of the mayor, the appointee, or others, cannot 
abridge the term fixed by law for his continuance in office." 

This case was affirmed without report in the 52nd Ohio state at page 611. 
I am of the opinion that it mattered not what the minutes of the commis

sioners' journal showed as to the term for which the appointment of a member 
of a board of education was made. The law fixed that as being for the unexpired 
term, and the appointing power could neither limit nor extend ·the statutory term 
by any .entry on its records. The placing of the nunc pro tunc entry on in lQll 
was ineffectual to change in any manner the term of the office, though I concur 
with you, that it was as well to place same on the journal as notice of the 
statutory term. As Judge Bentley well says the misapprehension of the true 
tenure of the appointee on the part of the appointing power, the appointee or 
others cannot abridge the term fixed by law for the continuance in office. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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106. 

CORRUPT PRACTICES ACT-CA::-JDIDATES FOR CO:.t::\10X PLEAS AXD 
CIRCUIT COURTS-STATE OFFICES-LDIITATIOX 0::-J EXPEXDI
TURES IXCLUDE PRI:\IARY AXD GEXERAL ELECTIOXS-PLEDGE 
Of DELEGATE OX BALLOT. 

Cousidering the ordinary meani11g of the term "state officers," and the func
tions of circuit aud common pleas judges, and the wide sweep of their jurisdiction, 
and furthermore, the fact that the statutes providing for compensation and elec
tions, class these officials under the head of state officers, candidates for these 
judicial offices should, mzder the corrupt practices act, Section 29, providing for 
"other elective state officers" be limited to a campaign expense of $2,500.00. 

The amount covers the expenditures for both primary and general election. 
As there is no provision of the election law which provides that, in a primary 

for election of delegates to a judicial convention, the name of the judge for whom 
the delegate will vote in the event of his election, shall have a place upon the ballot 
in cmwection with the name of said delegate and as such an arrangement is not 
in harmony with Section 4978 requiring the names of all candidates to be arranged 
011 the ballots in alphabetical order, it would not be proper. 

CoLUMBus, OHIO, February 8, 1912. 

HoN. CHARLES, KRICHBAUM, Prosecuting Attorney, Canton, Ohio. 

DEAR SrR :-1 am in receipt of your letter of February 1st, wherein you 
inquire: 

"I write to ask you for your construction to Section 29 of the 
corrupt practices act, 102 Ohio laws, 329. 

"!st. What amount of money is a candidate for judge of common 
pleas court or circuit court entitled to expend under the statute, for 
nomination and election? 

"2nd. Does the amount of money specified include expenses for 
primary and general elections? 

"3rd. Is a candidate for judge of the common pleas court or cir
cuit court in a political subdivision of the state including one or more 
counties to be classified as a state officer? The answer to this, I take 
it, will answer the first. 

"4th. In a judicial primary where delegates are elected to a judicial 
convention, is it proper or permitted to designate on the ballot the 
candidate for tudge for which the delegate will stand in the event 
of his election? ' 

I will answer your first and third question together. Section 29 of the so
called corrupt practices act, 102 0. L., 329, provides: 

"The total amount expended by a candidate for a public office, 
voted for at an election, by the qualified electors of the state, or any 
political subdivision thereof, for any of the purposes specified in Section 
26 of this act, for contributions to political committees, as that term is de
fined in Section 1 of this act, or for any purposes tending in any 
way, directly or indirectly, to promote or air! in securing his nomination 
or election, shall not exceed the amount specified herein. By a candi-
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date for governor, the sum of five thousand dollars; by a candidate 
for other elective state offices, the sum of two thousand five hundred 
dollars; by a candidate for the office of representative in congress or 
presidential elector, the sum of two thousand dollars; by a candidate 
for the office of state senator, the sum of three hundred dollars in 
each county of his district; by a candidate for the office of state represent
ative, the sum of three hundred and fifty dollars; by a candidate for 
any other public office to be voted for by the qualified electors of a 
county, city, town or village, or any part thereof, if the total number 
of votes cast therein for all candidates for the office of governor at 
the last preceding state election, shall be five thousand or less, the sum 
of three hundred dollars. * * *" 

A reading of the above section discloses that there is no specific proviSIOn 
for candidates for judge of the common pleas or circuit courts; nor is there a 
provision for any candidate to be elected in a district, except as specifically 
enumerated. The question arises whether_ they may be classified as state officers. 
I am inclined to the view that judges of the circuit and common pleas courts are 
state officers. It is a familiar rule of construction requiring no citation of author
ities to establish that words either of sta,tute or organic law are to be under
stood in their usual and ordinary meaning and considering the function of these 
courts, their manner of compensation, the wide scope of their jurisdiction, etc., 
I am satisfied that they come well within the definition of state officers. 

Dillon on Municipal Corporations, 4th edition, Section 58, discussing the im
portance of bearing in mind the distinction between state and municipal officers, 
uses these words concerning state officers; 

"Officers whose duties concern the state at large or the general 
public, even though exercised within defined territorial limits, are state 
officers." 

Citing People vs. Curly, 5 Colorado, 419. 
I call your attention to Title VI, of Part 1 of the General ·code. This title 

is headed "Compensation of State Officials" Chapter 1 of this title is headed 
Salaries of State Officers." Section 2251, being part of Chapter 1 of Title VI, 
provides the annual salaries of the judges of the supreme court, circuit court, as 
well as the common pleas court. 

Attentio11 is also called to Section 1, Article XVII, Amendment to the 
Constitution as adopted November 7, 1905: 

' 

"Election for state and county officers shall be held on the 
first Tuesday after the first Monday in November in even numbered 
years; and all elections for other elective officers shall be held on the first 
Tuesday after the first Monday in odd numbered yea.rs." 

It will be seen that officers to be elected in even numbered years are divided 
into two classes of state and county officers. There can be no question but that 
the circuit court and the common pleas court judges, not being county officers, 
would come under the classification of state officers. 

Having concluded that judges of the common pleas and circuit courts are 
state officers and Section 29 of the corrupt practices act fixing the limitation 
for other elective state officers than the governor at the sum of $2,500, it is my 
opinion that said sum of $2,500 is the limitation of the amount of money a 
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candidate for judge of the common pleas or circuit court is entitled to expend. 
Answering your second question, this department has already held that the 

amount of money limited in Section 29 of the corrupt practices act applies to 
the two elections-primary and gener.al. The language of the section is that the 
amount shall not be exceeded "to promote or aid in securing his nomination 
or election" and our cc,nstruction of the statute is that the amount fixed is the limit 
of the amount of money that may be expencied by candidates both for the nomina
tion and the election. 

Answering your fourth question, Section 4976 of the General Code provides as 
follows: 

"Separate tickets shall be provided for each political party entitled 
to participate in such primary. Such tickets shall contain the names 
of all persons whose names have been duly presented and not with
drawn, arranged under the designation of the office in alphabetical 
order, according to surnames, and bear the official signatures of the mem
bers of the board of deputy state supervisors. Such tickets shall 
conform, as nearly as practicable, to the form of ballot provided in this 
title for the use of electors in the election of public officers, except that 
no device or circle shall be used at the head of such tickets. On the 
back thereof shall be printed the words, 'official ballot' and 'primary 
election,' and the name of the political party for which such ballot is 
printed." 

While Section 4976 makes prov1s10n for the names of candidates for United 
States senator to be placed upon a primary ballot, I have been unable to find any 
provision of our election laws which provides that in a primary for election 
of delegates to the judicial convention that the names of any judges for whom 
the delegates in event of their election would stand should have a place upon 
the ballot, as the object and aim of the primary election law is to grant to every 
elector the right to vote for such candidate on his party ticket as to him might 
seem proper, and as the provision of Section -4976 seems to require that the names 
of any or all persons for any particular office should be arranged under the des
ignation of the office in alphabetical order, I am constrained to hold that it not 
only would not be proper, but it could not be permitted to designate on the ballot 
the names of the particular candidates for whom the delegates in event of his 
own election, 'yould vote at the judicial convention. 

9-Yol. II-A. G. 

Very truly yours, 
TrMOTRY S. HoGAN, 

Attorney General. 
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107. 

TOWNSHIP CLERK-EXTRA COt.IPENSATION AS CLERK OF SCHOOL 
BOARD. 

The offices of township clerk and clerk of the board of education though! 
held by the same individual, are distinct and the board may fix its own compensa
tion for services rendered as its clerk by the township clerk. 

CoLUMBUS, Onro, February 9, 1912., 

HoN. TnEo. H. TANGEMAN, Prosewting Attorney, Wapakoneta, Ohio. 

DEAR SIR :-In your letter of January 15th, receipt whereof is acknowledged, 
you ask the following question: 

"May a board of education of a township school district pay to 
the township clerk additional compensation for acting as clerk of the 
board of education?" 
You cite Sections 4747, 4781 and 3308 of the General Code as bearing upon 

the question. The first of these sections provides for the organization of the 
board of education. 

Section 4747, General Code, as amended 101 0. L., 138, provides that the 
township clerk shall be ex officio clerk of the board of education of the town
ship school district. Section 3308 provides for the regular compensation of the 
township clerk. Section 4781 authorizes the board of education to "'fix the com
pensation of its clerk and treasurer." 

In my opinion, the board of education may lawfully pay additional com
pensation to the township clerk for acting as clerk of the school district. The 
two offices are distinct. 

110. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attonzey General. 

PROBATE JUDGE-DUTIES AND FEES OF SHERIFF AI\'D OTHER 
PERSONS FOR TAKING INSANE PERSON TO AND FR0:\1 ASYLU:\I. 

As there is no provision of law for the issue of a warra11t by the probate judge 
to any one but the sheriff and an assistant, in case of need, for taking of an ill

sane person to an asylum, no one else may be authori:::ed so to do. And also 
as there is no provision for removal of an insane person from the asylum by the 
sheriff while there is a provision for such removal by a suitable person, the fees, 
provided in Section 1981, General Code, as amended, for a person other than the 
sheriff, deputy sheriff or assistant applies only to the removal by such person, of 
an insa1ze person from an asylum. 

CoLUMBUS, 0Hro, February 8, 1912. 

HoN. F. A. SHIVELEY, Prosecuting Attorney, West Union, Ohio. 

DEAR SrR :-Under date of December 23rd, you requested my opinion on the 
following question: 
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"Has the probate judge any authority to direct a warrant for the 
conveyance of an insane patient to an asylum or state hospital, to 
any person other than the sheriff?" 

1153 

You call my attention to Section 1959 General Code, and likewise to Section 
1981 General Code, as amended ~lay 31, 1911, 102 Ohio laws 287. 

Section 1959 General Code provides as follows: 

"When advised that the patient will be received the probate judge 
shall forthwith issue his warrant to the sheriff, commanding him forth
with to take charge of and convey such insane person to the hospital. 
If the probate judge is satisfied, from proof, that an assistant is neces
sary, he may appoint one person as such. If the insane person is a 
female, he shall appoint a suitable female assistant to accompany the 
sheriff and such insane person to the hospital." 

Section 1964 of the General Code provides as follows: 

"On consent and advice of the trustees, the superintendent may 
discharge any patient from a state hospital for the insane, when he 
deems such discharge proper and necessary. ~o patient who in the 
judgment of the superintendent has homicidal or suicidal propensities 
shall be discharged. If, in the opinion of the superintendent, the con
dition of the patient at the time of the discharge justifies it, he may 
permit him to go to his home, or leave the institution unattended." 

Section 1966 General Code provides: 

"In cases requiring an escort, if neither the patient nor his friends, 
are 'financially able to bear the expense of his removal, the superin
tendent shall give notice to the probate judge of the county of which 
the patient is an inhabitant, who shall forthwith issue his warrant to a 
suitable person, giving the friends of patient the preference, which shall 
read as follows: * * *" 

Section 1967 General Code provides: 

"Upon receipt of the warrant, the person to whom directed shall 
execute and return it to the probate judge, by whom it was issued, 
who shall ascertain and fix the allowance to the person executing the 
warrant, for expenses and fees, and certify them to the county auditor, 
who shall draw his warrant therefor on the county treasurer." 

Section 1968 General Code. provides: 

"When the superintendent deems it for the best interest of a 
patient, who has no homicidal or suicidal propensities, he may permit 
such patient to leave the institution on a trial visit, which shall not ex
ceed ninety days, Such patient, if necessary, may be returned at any 
time within such period without further legal proceedings." 

Section 1969 General Code provides as follows: 
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"The removal of a patient on such trial visit shall be made in 
the manner provided for removal in case of discharge. If neither the 
patient nor friends are financially able to bear the expense of a neces
sary return from such visit, the return shall be made on the warrant 
of the probate judge as herein provided in case of discharged patients in 
like circumstances." 

Section 1981 General Code prior to the amendment found m 102 Ohio laws 
287 provides m part as foliows : 

"The probate judge shall make a complete record of all proceed
ings in lunacy. The taxable costs and expenses to be paid under the 
provisions of this chapter shall be as follows: * * * to the sheriff, 
or other person other than assistant, for taking an insane person to a 
state hospital, or removing one therefrom upon the warrant of the 
probate judge, mileage at the rate of five cents per mile, going and 
returning, and seventy-five cents per day for support, and mileage at 
the rate of three cents per mile for the railway transportation of each 
patient to and from the hospital, * * *." 

101 Ohio laws 359. 
Section 1981 General Code as amended, 102 Ohio laws 287 provides in part as 

follows: 

"The probate judge shall make a complete record of all proceedings 
in lunacy. The costs and expenses, other than the fees of the pro
bate judge and sheriff to be paid under the provisions of this chapter shall be 
as follows: * * * to the person other than the sheriff, deputy sheriff 
or assistant, for taking any insane person to state hospital or removing 
one therefrom upon the warrant of the probate judge, mileage at the 
rate of five cents per mile, going and returning." 

There is no provision that I can find authorizing the probate judge to issue 
his warrant for the conveyance of an insane person to the hospital other than 
to the sheriff as provided in Section 1959 supra. 

Under the provisions of Sections 1964 to 1969 General Code the probate judge 
is authorized to issue his warrant to a suitable person for the removal of a 
patient from said hospital. Prior to the amendment of Section 1981 as found in 
102 Ohio laws the taxable costs and expenses of the sheriff or other person other 
than assistant were included, within the same provisions of the section, and 
such costs were both for taking an insane person to a state hospital and removing 
one therefrom. As, however, there is no provision of law for the taking of an 
insane person to a hospital by any person other than the sheriff who may be 
accompanied by an assistant appointed by the probate court, and as thtre is no 
provision of law for the removal of a person from a state hospital by the sheriff, 
but the same may be removed on warrant issued to a suitable person, I am of 
the opinion that so much of said Section 1981, before amendment as is above set 
forth, applies to the sheriff for the taking of an insane person to a state hospital 
and to the "other person" other than assistant for the removal therefrom, and 
that the words "taking any insane person to the state hospital" as found in 102 
Ohio laws 287 has no application whatever; such language having been inserted 
by inadvertence on account of the language found in the section before amend
ment applying both to the sheriff and to the "other person." 

I am, therefore, of the opinion that the probate court has not authority to 
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direct a warrant for the conveyance of an insane person to an asylum or state 
hospital to any person other than the sheriff, and that the fees provided in 
Section 1981, as now amended, for the person other than the sheriff, deputy sheriff 
or assistant applies only to the removal from the state hospital of an insane 
person. 

112. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

PAVED COUXTY ROADS WITHIN AXD OUTSIDE OF ~IUXICIPALITIES 
-POWERS AXD DUTIES OF COUXTY CO~L\IISSIOXERS TO KEEP 
IN REPAIR-COXCURREXT JURISDICTIOX WITH ~IUXICIPALI

TIES. 

Under Sections 7409, 7414 and 7422, General Code, which give a general juris
diction to the county commissioners to repair all the improved county roads in the 
county, the commissioners are obligated to keep in repair the county roads outside 
of the municipalities which have bew improved by paving. 

The couuty commissiotzers, b:y the decisions of the courts of Ohio, have COil

current jurisdiction in the repair of so much of the county improved roads as lies, 
within the corporate limits of municipalities. 

As it is only made the dllf:J• of the county commissio11ers to l.:eep in repair 
the improved r~ads, it is their duty to repair only the improved portion thereof; 
which comprises the urcessary ditches for drai11ing the part of the road which is. 
improved. It would seem, however, that they might also cou!racl for keeping ill 
repair the eutire width of the road if they so see fit. 

CoLUMRt•s, OHIO, January 30, 1912. 

Attetzfion Mr. C. P. Gra11t, Assistant Prosecuting Attorney. 

HoN. F. ]. RocKWELL, Prosecuting Attorney, Akrou, Ohio. 

DEAR SIR :-Under date of Xovember 23, 1911, you requested my opinion upon 
the following questions: 

"(1) On whom is fixed the burden of keeping in repair a county 
road improved by paving under Sections 6903 to 6914, inclusive, of the 
General Code, outside of municipalities? 

"(2) On whom is fixed the burden of keeping in rtpair a cot111ty 
r-bad improved by paving under Sections 6903 to 6914, inclusive, of the 
General Code, inside of municipalities? 

"(3) In case it is held that the county commissioners shall keep in 
repair such improved roads, is the burden on thrm to keep in repair the 
whole road or only such part thereof as has been improveJ." 

Section 6903, General Code, under which you state that the roads in question 
were paved, and I assume by the word "paved" that you mean that they have been 
paved with brick, applies to a county road, and, therefore, such roads would be 
considered as improved roads of the county. 
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Under the chapter entitled "Road Repairs," of the General Code, it is ·pro
vided in Section 7409 that the commissioners of any county, the trustees of any 
township, or the board of public service of any municipality may contract with any 
person, firm or corporation for the repair or maintenance of any public road or 
street within their respective political subdivisions. 

Section 7414, General Code, provides that the county commissioners may 
expend so much of the "state and county road improvement fund" as they deem 
necessary in repairing any free improved roads within their respective counties. 

Section 7422, General Code, provides that the county commissioners shall 
cause all necessary repairs to be made for the proper maintenance o.f all improved 
roads in the county, and that for such purpose they may levy a tax upon the grand 
duplicate of the county in addition to all other levies authorized by law, and 

Section 7423, General Code, provides that the proceeds of such levy shall be 
applied and used by the commissioners in the repair of paved, macadamized, stone 
and gravel roads, and for no other purpose. 

The provisions of Section 7444, General Code, which provides : 

"The county commissioners shall keep in repair the portions of such 
roads within their respective counties, as are included within the cor
porate limits of a city or village in such counties, to points therein where 
the sidewalks have been curbed and guttered, and no further." 

has been construed in the case of Railroad Company vs. Defiance, 52 0. S. 262, to 
refer solely to what is now Section 7443, General Code, which provides as follows: 

"All macadamized or graveled free roads, whether constructed un
der the general or local laws by taxation or assessment or both, or con
verted by purchase or otherwise from a toll road into a free roa<l under 
any law, and all turnpike roads, or parts thereof, unfinished or abandoned 
by a turnpike company, and appropriated or accepted by the commission
ers of the county, shall be kept in repair as provided hereafter in this 
chapter." 

The supreme court having decided that such Section 7444, General Code, above 
quoted does not apply to other than macadamized or gravel free roads, and the 
road concerning which you inquire about being a road ·paved with brick such 
Section 7444 would not be applicable to the matter under consideration and will. 
therefore, not be further considered. 

The right of the county commissioners to repair the roads in question is, 
therefore, to be determined by a consideration of Sections 7409, 7414 and 7422, 
above referred to. These sections, it appears to me, gi\·e a general jurisdiction to 
the county commissioners to repair all the improved roads in the county, and I am, 
therefore, of the opinion in answer to your first question that the county commis
sioners are charged with the duty of keeping such roads improved by paving out
side of nmnicipalities in repair. 

Secoud. The county commissioners being charged generally with the duty of 
keeping the improved roads within their county in repair the question arises whether 
or not such general authority is limited in reference to county roads which lie 
within a municipality by the provisions of Section 3714, General Code, which pro
vides in part: 

"* * * The council shall have the care, supervision and control 
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of public highways, streets, avenues * ·~ ~' within the corporation, 
and shall cause them to be kept ppen, in repair and free from nuisance." 
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From certain. language m:cd in the case of Railro;;.d Com;1any v~. Ddiancc, 
52 0. S. 262, at page 25.9, it would appear that it was the opinion of the supnm1· 
court in that case that whenever highways were !Jrot'ght within the corporate limits 
of a municipality they were removed from the control of the county wmmis
sioners and became subject to the control of the municipal authorities. The ~u
preme court says: 

"The highways so brought within the corporate limits of the de
fendant (city) were removed from the control which the county commis
sioners theretofore had over them, and became :.ubject to the control, 
supervision and care of the municipal authorities, like other streets an<! 
hrghways of the corporation." 

The court in that case, however, did not refer at all to the case uf Lewis vs. 
Lay lin, 46 0. S. 633, wherein it was held: 

"Third syllabus: 
"County commissioners have authority under the two-mile assess

ment pike law to improve a state, county or township road, although 
the improvement embraces that pa.rt, of the highway which lies within 
the limits of a municipal corporation" 

On page 671, the court says: 

"That a state or county road is not extinguished by becoming a 
street of a municipal corporation is clear. It retains its character of a 
state or county road, even as to such portions of it as may chance to fall 
within the limits of a municipal corporation, that may b<" subsequently 
organized; nor is this character changed because the municipal authorities 
call it a street and give to it a name a~ such, and are invested by law 
with its general control. Should the municipality cease to exist, the high
way would at the same time cease to he a street, hut it \'.•auld not cease 
to be the state or county road which it was originally." 

ln this case the question was considered as to whether ti--c general authority 
of the county commissioners was in any manner limiter! by the provisions of Sec
tion 2640 of the Revised Statutes, which is now codified as Section 3714 of the 
General Code, and the discussion on page 674 may well be con~idered in this case. 
The court on page 674 of said opinion says as follows: 

"In the sections of the municipal code, which hear directly on the 
stihjcct of street improvement, no words excluding this power of the 
county commissioners are found, nor are there any direct words of ex
clusion in Section 2640, Revised Statutes. That section reads as follows : 

· "'The council shall have the care, supervision and control of all 
public highways, ~treets, avenues, alleys, sidcwal!•s. public groun<ls and 
bridges within the corporation, and shall cause the same t0 be kept open 
and in repair, and free from nuisance.' 

"But it is contended that the general power conferred on munic
ipal corporations by this section, and the special power to improve streets 
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given by other sections of the municipal code, are incompatible with 
the existence of authority in the county commissioners to improve that 
portion of a state or county road which may lie within th·e corporate 
limits. If this contention is true it becomes a matter for the most careful 
consideration to determine which authority must yield to the other; and 
in that view it might be important to cast up the advantages on the one 
hand and the evils on the other, incident to such construction, and ascer
tain upon which side the balance stood; upon the theory that the legisla
ture must be taken to have intended to promote the public welfare, and, 
therefore, intended that to be the law which would best accomplish it. 
But is there any such incompatibility? That there is some danger of a con
flict of authority between the county commissioners and the municipal 
council, where both have power to improve the same highway, cannot 
be denied. That is a danger that always exists where two independent 
officers or bodies have a co.ncurrent authority over the same subject; 
yet, in many instances, there are other considerations that override this 
objection, and the concurrent authority is given. This is a question of 
public policy, to be considered and determined by the legislature alone. 

"It is true that Section 2640, in very general terms gives to munici
pal councils the 'care, supervision and control of all public highways 
* * * within the corporation.' The power conferred by this section 
is full and ample; but it contains no words directly excluding that con
ferred by the statute upon the county commissioners. If it has that 
effect, it amounts to a repeal of the latter statute by implication. Re
peals of this kind are not favored." 

Applying the same rulir:g as was used by the court in that case it is to be 
noted that there are no words in Section 3714, General Code, excluding the power 
of the county commissioners to improve highways within municipalities other than 
macadamized or gravel roads provided for in Section 7443, General Code. 

In the case of State vs, Lewis, 13 Ohio Decisions 188, the second syllabus is 
as follows: 

"Section 2640, Revised Statutes, g1vmg municipal councils the care, 
supervision and control, of all public highways, does not vest that power 
in them absolutely, and county commissioners have the right to improve 
those public highways, which are part of the general system of the county, 
notwithstanding they happen to lie partly within the limits of a munici
pality, in the absence of any provision to the contrary in the statute." 

The circuit court follows the ruling laid down in the case of Lewis vs. Lay
lin, 46 Ohio State, and quotes therefrom the language above quoted, and supple
ments it by the following: 

"If, under this case, the county commissioners would have the right 
to improve those public highways which are a part of the general system 
of the county, though they happen to lie only partly within the limits 
of a municipality, it would seem, and it necessarily follows, that they 
would have a right and authority to improve such highways although 
they might and do lie entirely within the limits of any municipality, un
less there was in the statute conferring the right some clause of pro-
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hibition. And there is no word, as the supreme court has said, supra, 
excluding the authority conferred by the statute upon the county com
missioners." 
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and does not follow the dictum quoted above from the case of Railroad Company 
vs. Defiance, 52 0. S. 262. 

The circuit court in the case of the State of Ohio ex rei. \Vitt vs. Craig, et al., 
22 C. C. 135, at page 138, seeks to distinguish the cases of Railroad Company vs. 
Defiance and Lewis vs. Lay lin, supra, in the following manner: 

''\Ve are of opinion that the case of Lewis vs. Laylin, 46 Ohio St. 
663, settles this contention in favor of the defendant. It is there held in 
the third provision of the syllabus: 'County commissioners have author
ity under the two-mile assessment pike law to improve a state, county or 
township road, although the improvement embraces that part of the high
way which lies within the limits of a municipal corporation.' 

"\Ve find nothing in subsequent decisions, modifying or overruling 
the principle announced in this case. It is claimed, however, that the 
case of Lewis vs. Laylin is overruled or at least modified by the case of 
Railroad Company vs. Defiance, 52 Ohio St. 263; the tirst paragraph 
of the syllabus reads: 

" 'Where part of a county road is taken into a municipal corporation 
by the annexation of contiguous territory, it is subject to the control and 
supervision of the municipal authorities, who may improve it by grading, 
or otherwise, at the expense of the corporation. Section 4906 of the 
Revised Statutes, does not apply to unimproved county roads.' 

"No reference is made in this case (Railroad Company vs. Defiance) 
to Lewis vs. Laylin which sustains the jurisdiction of the commissioners 
in improving a state or county road within the limits of a municipality. 
The latter case sustains the jurisdiction of the municipal authorities to 
.improve a state or county road within a municipal corporation as one 
of the streets of the municipality. 

"The result of the two cases is simply to sustain the jurisrliction 
of the county commissioners and the municipal authorities over such 
highways." 

I am, therefore, of the opinioi1 m view of the decisions above referred to 
that the county commissioners and the municipal council ha\·e concurrent juris
diction in the repair of so much of the county improved roads which lie within the 
corporate limits of a municipality. 

Third. Your third inquiry is whether the county commis,ioners shall keep in 
repair the entire width of a county road or only such part thereof as has been 
improved. 

As it is only made the duty of the county commissioners to keep iu repair 
the improved roads it must necessarily mean that it is their duty to repair only the 
improved portion thereof, which would of course, include the necessary ditches for 
draining the part of the road which is improved. I do not beEeve that it is their 
duty to keep in repair a part which they have not improved. Under Section 7409, 
supra, which permits them to contract with any person, etc., for the repair or 
maintenance of any public road within their political subdivision, it would seem 
that they might also contract for keeping in repair the entire width of the road 
if they so see fit. Very truly yours, 

TIMOTHY S. HOGAN, 

Attorney General. 
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115. 

OFFICES INCOMPATIBLE-11E11BER OF SCHOOL BOARD AND TREAS
URER OF BOARD-REFUSAL OF CORPORATION TREASURER TO 
ACT AS TREASURER OF SCHOOL BOARD. 

As the members of the school board must approve the bond of the· treasurer 
and vote upon tlze question of increasing or changing the same or of requiring ad
ditional sureties thereon, the office of member of the board and treasurer of the< 
board are incompatible and may not be held by one individual. 

A treasurer of a corporation may refuse to act as treasurer of the school 
board without thereby affecting his position as treasurer of the corporation. 

CoLUMBus, 0Hro, January 29, 1912. 

HoN. HucH R. GILMORE, Prosecuting Attorney, Eaton, Ohio. 

DEAR SIR :-:I beg to acknowledge receipt of your letter of the 12th in st., 
wherein you inquire as follows: 

"Can the treasurer of a school board be a member of such board? 
"May a person qualified as treasurer of a village refuse to qualify 

as treasurer of the school funds, and still hold the office of treasurer of 
the village?" 

In reply to your first question I beg to say, SectioQ.4763 of the General Code 
provides as follows: · 

"In each city, village and township school district, the treasurer 
of the city, village and township funds, respectively, shall be the treasurer 
of the school funds. In each special district the board. of education 
shall choose its own treasurer, whose term of office shall be for one 
year beginning on the first day of September." 

Section 4734 of the General Code, as amended, 101 0. L. 264 provides as follows: 

"Before entering upon the duties of his office, each school district 
treasurer shall execute a bond, with sufficient sureties, in a sum not less 
than the amount of school funds that may come into his hands, payable 
to the state approved by the board of education, and conditioned for the 
faithful disbursement according to law of all funds which come into 
his hands, provided that when school moneys have been deposited under 
the provisions of Sections 7604-7608 inclusive, the bond shall be in such 
amount as the board of education may require." 

Section 4765 of the General Code provides as follows: 

"Thereafter such treasurer may be required to give additional 
sureties on his accepted bond, or to execute a new bond with sufficient sure
ties to the approval of the board of education when such board deems it 
necessary. If he fails for· ten clays after service of notice in writing 
of such requisition, to give such bond or additional sureties, as so 
required the office shall be declared vacant and filled as in other cases." 

The question arises, whether the two offices inquired about are incompatible. 
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Throop on Public Offices, Section 33, says: 

"In order to render two offices incompatible there must be some 
such relation between them as that of master and servant. That one 
must have 'controlment' of the other, or that one must be charged with 
the duty of auditing or supervising the accounts of the other, or that 
one must be chosen by or have the power of removal of the other." 

:\Iecham on Public Offices and Officers, Section 522, says : 

"The force of the word, in its application to this matter is, that 
from the nature and relation to each other, of the t\·:o places, they ought 
not to be held by the same person, from the contrariety and antagonism 
which would result in the attempt by one person to faithfully and im
partially discharge the duties of one, toward the incumbent of the other." 

Dillon on municipal corporations, Section 166 (note) says: 

"Incompatibility in office exists where the nature and duty of the 
two offices are such as to render it improper, from considerations of 
public policy, for one incumbent to retain both." 

Anderson's dictionary of law says: 

"Offices are said to be incompatible and inconsistent when their 
being subordinate and interfering with each other induces a presumption 
that they cannot be both executed with impartiality and honesty." 
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It is "!pparent from the provisions contained in the above cited sections that 
the relation between the board of education and the treasurer of such board are 
such that the same person cannot be a member of the board of education and also 
act as ils treasurer at the same time, for the reason that it would be improper 
from the standpoint of public policy for a member of the board of education to 
vote upon the approval or non-approval of his own bond as such treasurer of the 
board of education also when his own vote might determine the action of the 
board in reference to the necessity of requiring additional sureties on his own 
bond or in requiring a new bond as provided in Section 4765 of the General Code 
above quoted. 

I am, therefore, of the opinion that the office of member of the board of edu
cation and the office of treasurer of the board of education are incompatible and 
cannot be held by the same person at the same time. 

In answer to your second question I have heretofore sent you copy of opinion 
rendered by this department on July 31, 1911, to the bureau of inspection and super
vision of public offices, which held in substance that a person who has qualified as 
treasurer of a village may refuse to qualify as treasurer of the school funds and 
still hold the office of treasurer of the village. 

ADDENDUM: 

Yours very truly, 
TnlOTHY S. HoGAN, 

Attorney General. 

You have quite clearly stated the law wh~n you say: "What the treasurer of 
the school funds and a member's office would be incompatible, and that the same person 
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could not be both. You will notice that by th~ terms of Section 4782 which has 
been advanced in argument against my present belief, the clerk is not made treas
urer, but the office of treasurer is dispensed with. Judge Rockel, in his school 
guide, has held that the same person could not hold both offices. 

Rockel's School Guide 1907 Ed. Section 257, page 285. 
It has also been urged to me that because the clerk can be a member of the 

board there is no reason why the treasurer should not be. However, the statute 
specifically states that the clerk may or may not be a member of the board, and in 
the absence of any such statute relative to the treasurer, I fail to see how he 
can hold both offices." 

119. 

DEPUTY COUNTY SEALERS OF WEIGHTS AND MEASURES-POWERS 
OF COUNTY COMMISSIONERS TO FIX AND PAY SALARIES
pAYMENT FROM GENERAL FUND. 

Sections 2980 and 2615, General Code, entrust the county commissioners with 
the powers of fixing and paying the salaries of deputy sealers of weights and 
measures, and such salary is to be paid from the general fund. 

CoLUMBUS, OHIO, February 9, 1912. 

HaN. JoHN A. CLINE, Prosecuting Attorney, Cleveland, Ohio. 

DEAR SIR :-Answering your communication of J a~uary 22, wherein you state: 

"Section 2622 of the General Code, as amended May 31, 1911, 
states: 

"'Each county sealer of weights and measures shall appoint by 
writing under his hand and seal, a deputy * * * who shall receive a salary 
fixed by the county commissioners, to be paid by the county, which 
salary shall be instead of all fees and charges otherwise allowed by law.' 

"Section 2615 of the General Code provides: 
" 'By virtue of his office, the county auditor shall be county 

sealer of weights and measures.' 
"I have been asked for an opinion in regard to the fund out of 

which the salary of the deputy county sealer shall be paid. If the salary 
of the deputy is to be paid out of the auditor's fee fund, then it will 
be necessary for the auditor to make application to a judge of the 
common pleas court for an additional allowance, as the aggregate sum 
fixed by the county commissioners is now almost equal to the amount al
lowed by law. 

"I am informed that you have already given an opinion to the 
effect that the salary of the deputy shall be paid out of the general 
fund." 

I beg to state that this department had not been called upon for an opinion 
in this matter previous to your request. 

Section 2980 of the General Code provides that 

"On the twentieth of each November such officers (referring to the 
officers mentioned in Section 2978, to-wit, probate judge, auditor, treas-
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urer, clerk of the court, sheriff and recorder) shall prepare and file 
with the county commissioners a detailed statement of the probable 
amount necessary to be expended for deputies, assistants, bookkeepers, 
clerks and other employes of their respective offices * * *." 
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Section 2980-1 fixes the limitation of the amount of such compensation and 
provides how an additional allowance shall be obtained. 

Section 2981 provides that the officers above named may appoint and employ 
the necessary deputies, etc., for their respective offices and fix their compensation, 
etc. 

Section 2615 provides that the county auditor shall be ex officio county sealer 
of weights and measures; and Section 2622, as amended, provides that each county 
sealer of weights and measures shall appoint a deputy. 

"* * * who shall receive a salary fixed by the county commis
sioners, to be paid by the county. * * *" 

It is to be observed that the position of deputy sealer of weights and measures 
is peculiar in that the appointment is made by the county sealer, while the salary 
is fixed by the county commissioners. This is the sole provision regarding the 
compensation of the deputy sealer, and there is no express statutory provision as 
to the fund from which he should be paid. Section 2987, providing that the 
deputies, etc., of the county officers hereinbefore named shall be paid from the 
fee fund, has no application to the deputy sealer since he is not such a deputy or 
assistant as therein referred to. 

Since the law makes the county commissioners the managers of county affairs 
and empowers them to pass upon all claims other than those fixed by law or a 
duly authorized tribunal, and inasmuch as the commissioners are expressly entrusted 
with the duty of fixing the salary of the deputy sealer of weights and measures, 
to be paid by the county, I can see no reason for holding otherwise than that this 
salary should be paid from the general fund. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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123. 

INFIRMARY DIRECTORS AND COUNTY cm.lMISSIO:NERS-ALTERA
TION AND REPAIRS OF BUILDINGS-VOTE OF ELECTORS-LIMI
TATION-POWER TO TRANSFER UNEXPENDED BALANCE OF 
POOR FUND. 

Where the joint boards of infirmary and commissioners have received from an 
architect an estimate of approximately $14.000.00 for an additional building and 
certain alterations and repairs made necessary by the verdict of the inspector of 
workshops and factories, these boards may separate the estimate of the building 
from the estimate of the repairs in applying the limitatiotts of Section 5038, General 
Code, governing the submission of the questions of the improvements to a vote of 
the electors. 

An unexpended balance in the poor fund may be applied to these purposes 
if not needed for any other purposes. Such balance must be paid back into the 
poor fund however, after the next tax settlement. 

The expenditure of the $6,000.00 is entirely within the control of the com
missioners. The work of the infirmary directors in the matter is confined to the 
approval of the plans. 

Any of the work in the nature of ordinary repairs may be done by the in
firmary directors themselves, and they may use for the purpose the funds in their 
hands. 

CoLUMBUS, OHIO, January 30, _1912. 

HoN. JoHN G. RoMER, Prosecuting Attorney, Celina, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of ; anuary 11th, sub
mitting for my opinion thereon the following questions: 

"The joint boards of infirmary and commissioners have engaged the 
services of an architect to make plans and prepare specifications for an 
addition~! building, and also certain alterations and repairs as demanded 
by the inspector of workshops and factories, who has for the third time 
inspected and ordered these needed improvements. The estimate of the 
architect is guaranteed to be between $13,000 and $14,000 for a new 
building which is to be used for hospital and dormitory that will cost 
about $10,000, and a heating system and waterworks the balance. 

"QUERY: Can the commissioners build this new building and 
make necessary changes and add waterworks and heating plants making 
in all an expenditure of about $14,000, or not to exceed $15,000, with
out first submitting the same to the vote of the people, since it has be
come necessary for the reason that the present infirmary has been con
demned by the state board of inspectors of workshops and factories; 
and the board of visitors has also done so on account of the health 
and safety of the inmates. 

"QUERY : The board of infirmary directors has on hand an 
unexpended balance of $60,000.00 which they are willing to apply to this 
purpose, same not being needed for other purposes-how can they 
expend this amount towards this improvement? Can they expend 
more than $1,000 of it at one time? (Sections 2296 to 2302 and 2443.) 

"It is the intention to proceed at once to build a new building, also 
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add waterworks and sanitary closets, baths, heating system, ventilating 
system and such other improvements as have been requested, and if 
this can be done without first taking vote it will save time as well as 
a great expense, and by using the $6,000, surplus on hand, the commis
sioners would not be required to exceed the $10,000 limit. * * *" 

1165 

The sections of the General Code involved in your several questions are as 
follows: Section 2343: 

"Section 2343. \\'hen it becomes necessary for the commissioners 
of a county to erect or cause to be erected a public building * * * or an 
addition to or alteration thereof, before entering into any contract 
therefor or repair thereof * * * they shall cause to be made by a com
petent architect or civil engineer the following; full and accurate plans 
* ~' accurate bills * * *; full and complete specifications * *; a full and 
accurate estimate of each item of expense and of the aggregate cost 
thereof. * * * 

"Section 2349. lf the plans, drawings, representations, bills of 
material and specifications of work and estimates of the cost thereof 
relate to the buildings, additions to, alteration of an infirmary, they shall be 
submitted to the commiss.ioners and infirmary directors. If approved 
by a majority of them, a copy thereof shall be deposited in the office of 
the auditor and kept for the inspection and use of parties interested." 

"Section 2443. The county commissioners may transfer an un
expended balance of any fund, raised for the purpose of erecting public 
buildings, remaining in the treasury, to any other fund, or to any 
other purpose for which money is needed by the county. If there is a 
fund in such treasury that has been levied and collected for a special 
purpose, and such fund, or a part thereof, will not be needed for such 
purpose until after the period fixed by law for the next payment 
of taxes, and any of the other funds of the county are exhausted, the 
commissioners may transfer such special fund, or such part thereof as 
is needed to such exhausted fund, and reimburse such special fund from 
the taxes levied for such other fund, as soon as they are collected. 

"Section 2529. On the first Monday of l\Iarch in each year, the 
board of infirmary directors shall certify to the county auditor the amount 
of money they will need for the support of the infirmary for the 
ensuing year, including all needful repairs thereof. * * * 

"Section 5638, General Code, as amended 102 0. L., 447: 

"The county commissioners shall not levy a tax, appropriate 
money or issue bonds for the purpose of building county buildings, 
purchasing sites therefor, or for land for infirmary purposes, the ex
pense of which will exceed $15,000, except in case of casualty, and as 
hereinafter provided; or for building a county bridge, the expense of 
which will exceed $18,000, except in case of casualty, and as herein
after provided: or enlarge, repair, improve, or rebuild a public county 
buildi1lg, the e1ltire cost of which expenditure will exceed $10,000; with
out first submitti1lg to the voters of the county, the question as to the 
policy of making such expenditure." 

It appears from your letter that there are two enterprises contemplated by 
the joint board; viz.: the construction of a new building and the making of 
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alterations or additions to the existing building. Perhaps I might go further and 
state that it is also contemplated that certain repairs shall be made in the existing 
building as distinguished from additions or alterations. This, however, is not 
entirely clear from your letter. 

Inasmuch as these enterprises are quite separate, I am of the opinion that 
Section 5638, above quoted, is to be applied with respect to the limitations therein, 
not to the aggregate cost of both of the enterprises, but to the separate cost of 
each. That is to say, if it will cost $10,000.00 to construct a new building and 
$4,000.00 to install certain additions and alterations to and in the existing building, 
then, no limitation of the section above referred to will be violated. 

In my jdgment, however, it ought to be made clear that the two proceedings 
are separate. The minutes of the joint board should show that two contracts 
are to be let and two species of work undertaken, as above defined. This would 
not be an attempt to accomplish by indirection a result which could not be directly 
achieved. If the proceedings are thus conducted I am of the opinion that the 
plans of the joint board may lawfully be carried out without submitting the policy 
thereof to a vote of the electors. 

In this view of the case, of course, the fact that the improvements are 
rendered imperative because of the condemnation of the present infirmary by the 
state inspector of workshops and factories and by the board of visitors is im
material. 

The foregoing comment sufficiently answers your first query. 
Your second question is as to whether or not an unexpended balance of 

$6,000.00 in the poor fund of the county may be made available for the purpose 
of making the improvements and additions described by you. I find that my pred
ecessor, Hon. U. G. Denman has held in an opinion to the prosecuting attorney 
of Coshocton county, found on page 544 of the annual report of the attorney 
general for the year 1909, that a transfer to the poor fund from another county 
fund may not lawfully be made under the Sections of the Revised Statutes which 
correspond to Section 2296 et seq., General Code, but might lawfully be made by 
the commissioners under the authority of what is now Section 2443, General Code: 
above quoted. I concur in this opinion, and I am further of the opinion that the 
principles thereof apply _to transfers from the poor fund to another fund just as 
well as to transfers from other funds to the poor fund. It follows, therefore, 
that if the balance of $6,000, of which you speak, is not needed for other purposes, 
it may by proper action of the commissioners be made immediately available 
for expenditure in connection with these improvements, but it is to be noted 
that it must be paid back again to the poor fund after the next tax settle
ment. Hence, I question whether there is any method- of making the balance 
in the poor fund permanently available for the purpose which you mention_ 
I may add, on the supposition that you hav.e not seen Mr. Denman's opinion, that 
the reason that Sections 2296 to 2302, inclusive, General Code, cannot be made avail
able for this purpose is that they only apply to transfers, on the petition of public 
officers, of funds "'under their supervision." Inasmuch as the fund to which the 
transfer is to be made in the case mentioned by you is not under the supervision 
of the same board as is the fund from which the same is to be made, these 
sections do not apply. 

You ask whether the infirmary directors can expend the $6,000, of which you 
speak, when transferred. In answer to this question I beg to state that the moneys 
made available for the purpose of these improvements must be expended by the 
county commissioners. The infirmary directors have nothing to do with the matter 
at all excepting to approve the plans as prescribed in the section above quoted. 
The contracts are to be let and the money expended by the county commissioners. 

You also ask whether the infirmary directors can expend more than $1,000 
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of their surplus at any one time. I am unable to find any statute imposing a 
limitation of $1,000 upon either the commissioners or the infirmary directors, 
unless it be Section 2444, General Code, which clearly does not apply to a case of 
this sort. 

I may add that if any of the contemplated work is in the nature of ordinary re
pairs, as distinguished from additions or alterations, this work may lawfully be 
done by the infirmary directors themselves, and in the doing thereof the funds 
in the hands of the infirmary directors may lawfully be used. 

137. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney Gmeral. 

TERl.I OF OFFICE OF MAYOR MW l\IARSHAL OF VILLAGE-IXCUl.[
BENCY UNTIL SUCCESSOR IS ELECTED AKD QUALIFIED. 

When in November, 1911, there uus no election for tlze positious uf mayor 
and marshal of a municipality, the incumbents of the positions hold over u11til their 
successors are elected and qualified. 

CoLUMBUS, OHIO, February 20, 1912. 

HoN. HoLLIS C. JoHNSTON, Prosecuting Attorney, Gallipolis, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of February 2, 1912, 
wherein you request an opinion upon the following: 

"At the November election, 1909, a mayor and a marshal were 
elected for the village of Centerville, Gallia county, Ohio, hut there were 
no municipal officers elected at all in said village at the November elec
tion, 1911." 

You desire to know whether or not the mayor and marshal are still holding 
their respective offices. 

Section 4255, General Code, provides : 

"The mayor shall be elected for a term of two years, commencing 
on the first day of January next after his election, and slza/1 serve Hntil 
his successor is elected and qualified * * *" 

Section 4384, General Code, provides : 

"The marshal shall be elected for a term of two years, commrncing 
. on the first day of January next after his election, and shall sen•e until 

his successor is elected and qualified * * *" 

These two sections of the General Code expressly continue the incumbency 
of the respective offices named, not only during the statutory term of two years, 
but until their respective successors are "elected and qualified." The mere fact 
that no election was held at the proper election for such officers could not, under 
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any circumstances, terminate the terms of the incumbents. The principle is so well 
settled, in this state, that there is hardly any necessity for citation of authorities; 
but attention is called to the following: 

State, ex rei., vs. Brewster, 44 0. S. 589. 
State vs. Howe, 25 0. S. 588-596. 
Constitution of Ohio, Article XVII, Section 2. 

Borton vs. Buck, 8 Kansas 282, holds directly: 

"If the people fail to elect any officers as successors, the incumbents 
hold over." 

So, in my mind, there is no question but that the mayor and marshal, elected 
for the village of Centerville in 1909, as no successors have been elected since then, 
are still the mayor and marshal, respectively, of said village, and fully authorized 
to discharge the duties of their respective offices. 

144. 

· Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney Geueral. 

COUNTY UNIMPROVED COMl\ION DIRT ROAD-DUTIES OF COUNTY 
COMMISSIONERS, OF TOWNSHIP TRUSTEES Al\D OF ROAD SU
PERIXTEl\DEl\T-EXPENSES OF COUXTY AND TO\VXSHIP-XO 
POWER OF TOWNSHIP TO ISSUE BONDS. 

ln the process of the opening of a county common dirt road under Secti01i 
6861, General Code, in pursuance of an order directed to the tnzcmship trustees by, 
the county commissioners, the expense of paying compe11Salion and damages to. 
property holders must be borne by the count}'. The cost of opening up and of• 
construction, however, may be paid out of tow1zship funds. 

The township trustees, however, may not issue bonds or contracts for the open
ing of such roads and all work must be done undcr Section 7137, General Code, et 
seq., by the road superintendent with tlze labor and materials at his command, and 
all expeuses met out of the township road fwzds. 

Section 3295, General Code, authorizes township trustees to issue bonds for 
"opellillg, wideniug or extending streets and public highu:a:ys," l·ut such power does 
not extend to the roads under consideration, but applies to the opening of roadi. 
where tlze trustees themselves talle the initiative. 

CoLUMBUS, OHIO, January 15, 1912. 

HoN. JAY S. PAISLEY, Prosecuting Attorney, SteubcHville, Ohio. 

DE.\R SIR":-I beg to acknowledge receipt of your letter of December 29th, 
in which you request my advice as follows: 

"I~ this county a county road has been established as provided by 
Sections 6860 to 6881 of the General Code. Under Section 6881, the 
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county commissioners issued their order to the trustees directing that 
the road be opened. It will cost about fourteen thousand ($14,000.00) 
dollars to open the road, making it a common dirt road. 

"The trustees of the township desire to issue bonds for the im
provement and I desire to ask if the authority given by the General Code, 
Section 3295, amended in Ohio laws, Vol. 100, page 53, Sections 4 and 
23 thereof, authorizes the trustees to issue l•onds for ~uch county road, 
and then if they arc authorized to issue bonds for opening a county 
road as aforesaid, under wh;·t law they would proceed to let the con
tract therefor. General Code. Sections 7U23, et seq., ocems to apply in 
some particulars, but I cannot convince myself that those sections apply 
to the opening up of a new country road." 

1169 

Your statement, "it will cost about fourteen thousand ($14,000.00) dollars 
to open the road, making it a common dirt road," is not entirely clear to me. You 
do not explain whether the t'ntire fourteen thousand dollars represents the amount 
of the compensation and damages to the owners of adjoining property and property 
taken, whether it represents the cost of opening up and constructing the road with
out any of the expense of compensation and damages being included therein, or 
whether it represents the total cost of completing the road as a common dirt road, 
including both the compensation and damages, and the expense of opening the road. 

These distinctions are of importance. I think it is quite clear from Sections 
6861, et seq., General Code, that the compensation and damages awarded to prop
erty owners in the course of a proceeding to open a county road must be paid 
either from the county treasury or, in part at least, by the petitioners for the road. 
I have so held in an opinion to Hon. Fred \V. Crow, prosecuting attorney of :\Ieigs 
county, a copy of which I enclose herein. 

It follows from this that township trustees have no authority to pay or to 
borrow money for the purpose of paying the compensation and damages of prop
erty owners growing out of the opening of a county road. From the same sections, 
and particularly from Sections 6881 and 7137 of the General Code, I think it is 
apparent that the expense, if any, of the actual opening or construction of the 
county road as distinguisheJ from the expense growing out of the compensation 
or damages to property owners must be borne by the township trustees. T have so 
held in an opinion to lion. Clifford Shoemaker, deputy highway commissioner, a 
copy of which I enclose herewith. 

So much, then, of the fourteen thousand dollars, of which you speak, 
as represents the cost of construction and opening t<p merely may lawfully be paid 
out of township funds. This conclusion leaves open the further question as to 
whether or not the trustees may issue bonds for this purpose. 

As pointed out in the opinion to the deputy state highway commissioner, the 
township trustees are not authorized to let contracts for opening county roads. 
All such work must be done by the road superintendents in the manner provided in 
Sections 7137, et seq., General Code. This of itself is a sufficient answer to one 
of the questions raised in your letter. 

Analysis of several related sections of the General Code will show how the 
road superintendent must go about it to perform the services required of him by 
law in connection with the opening of new county roads. 

By section 3372 of the General Code, the road superintendent is given express 
power to enter into contracts for materials necessary for ordinary repairs and for 
the repairs themselves in case of floods, freshets or other emergencies. This ex-
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press mention of the powers to contract in these connections but strengthens the 
conclusion that in the opening up of county roads the superintendent may not 
enter into a contract for the entire work or any part thereof. 

Three things, and three only, are necessary, it seems to me, to the superin
tendent in the opening of a road. These are (1) tools; (2) materials; and, (3) 
labor. The statute provides means whereby the road superintendent is to be fur
nished with all of these things. By Section 7164, General Code, the trustees are 
directed to furnish the superintendents with the necessary tools, implements and 
machinery for the construction, repair and maintenance of the roads. By Sec
tions 7137 and 7168, G~neral Code, the road superintendent is authorized to enter 
upon lands nearby or adjacent to the road to be opened up and to take stone, 
gravel, timber and other materials which he may find therein and which may be 
necessary for use as materials in the construction of the road. The trustees must 
pay for all the materials so taken from the township road fund, but may not pay 
out more than twenty-five dollars for any one road district. If more than this 
sum is incurred by the road superintendent, the owner of the land from which the 
material was taken must look under Section 7170 to the county commissioners for 
his compensation. 

As to the labor necessary to open a road, the superintendent may avail him
self in the first instance of the two days' labor required to be performed upon 
public highways by all male persons between the ages of twenty-one and fifty-five 
years in his district (Sections 3375, et seq., General Code). There seems also to 
be an inference in Section 3373, General Code, under favor of which the superin
tendent may himself employ laborers if he is unable to secure a sufficient number of 
those willing to work out their poll tax, so to speak. There is some confusion 
here, for by Section 3385, General Code, the township trustees are given express 
authority to employ day laborers and teams. The funds from which these employ
ments are to be made in either event are to be provided for by levies made under 
authority of Section 5646 and of Sections 7486 to 7488, inclusive, General ·code. 
In additio~ to these sources of revenue, the superintendent has at his command 
the sum paid him by those liable to perform road labor in commutation of such 
labor under Section 3376, General Code, and the fines, forfeitures and penalties 
collected by him under the provisions of the chapter relating to road labor. So 
that, if it becomes necessary to employ laborers within the road district presided 
over by the superintendent, either in the original construction or opening of the 
county road, or in the repairs of the already-established roads, ample funds would 
seem to be provided by the· statutes above referred to for such purpose. 

No other means of providing funds for the opening of a county road are 
afforded by· tlie statutes of this state unless such means be found in the laws 
relating to the issuance of bonds by municipal corporations and township trustees, 
referred to by you. Indeed, it is difficult to understand why other means should 
be afforde.d. The unimproved county road provided for by the statutes is a crude 
thing. It consists of little more than a strip of land with a raised portion in the 
middle properly graded to each side and drainage ditches running parallel thereto. 
It would seem that in almost every case such a road might be constructed from 
materials found in the right of way itself, and by the use of the road labor re
quired by law, or the sums paid in commutation thereof. The proper grading 
of a road or the construction of any kind of a permanent road heel such as 
gravel, macadam, or the like, constitutes the road an "improved road" and the 
procedure for constructing such a road is an entirely different thing. For these 
reasons, I have been unable to believe it will cost fourteen thousand dollars to 
construct, or rather to open, a county road without constituting it in any way an 
improved road. If this estimated sum is based upon the supposition that the 
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road, though a dirt road, will be completely graded, then I can only ,ay that this 
supposition is erroneous, because there is no authority for the complete grading of 
a county road as a part of opening it. 

Section 3295, General Code, to which you refer, authorizes township trustees 
and municipal councils to issue bonds for certain specified purposes, among them 
-"for opening, widening, and extending any street or public highway." l"n my 
opinion, this language (which is in reality found in Section 3939, G. C., a~ amended 
102 0. L. 263, to which Section 3295 refers) is not sufficilnt, in the face of the 
provisions concerning which I have heretofore been writing, to constitute author
ity for the township trustees to issue honds for the purpose of rabing funds 
necessary to be expended in opening a county road which they have been ordered 
to open by the county commissioners. This section may refer to the opening of 
a township road by the township trustees themselves in the first instance. The 
duties of the trustees and the road superintendent with respect to the opening 
of a county road being purely ministerial in a sense, however, I am convinced 
that this grant of power is not intended to be made in furtherance of the dis
charge of such duties. 

For all of the foregoing reasons, I am of the opinion that township trus
tees have no authority whatever to issue bonds for the purpose of providing for 
the expense of opening a county road, but that such expense must be provided for 
out of the ordinary township road fund and that the trustees may not let a con
tract for the purpose of opening such a road, but must assign the work to the 
road superintendent, who, with the aid of the road labor of which he has charge 
and by the use of the funds in his hands, or subject to his order in the hands of 
the trustees, must proceed to do the actual work of opening the road. 

150. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

CONTRACTS FOR CONSTRUCTION OF COUNTY BRIDGE-::-.JECESSITY 
FOR FILING OF PLANS AND SPECIFICATIONS FOR PUBLIC IX
SPECTION-NO EXCEPTION WHEN BRIDGE DESTROYED BY 
FIRE. 

There is 110 authority for permitting an exception to Section 2353, General 
Code, which stipulates that contracts for the construction of county bridges cost
illy less than $1,000, shall 110t be let until plans or specificatious have been kept 011 

file in the commissioners' or auditor's office for a period of fifteen days for public 
inspection. The procedure is not dispensed with, therefore, when a county b.ridge 
has been destroyed by fire. 

CoLUMBUS, OHIO, February 21, 1912. 

HoN. H. R. LoOMIS, Prosecuting Attorney, Ravenna, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of February 3d, re
questing my opinion upon the following question : 

"When a county bridge is destroyed by flood, the estimated cost of 
which is $900, do the county commissioners have authority, by passing 
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a resolution by a unanimous vote declaring that it is an urgent necessity 
that this bridge be replaced at once, to contract for the bridge at pri
vate sale without posting notice of the letting for fifteen days on a bul
letin board in the office of the county commissioners' or auditor's office 
as required by Section. 2353 of the General Code?" 

I also acknowledge receipt pf the memorandum prepared by yon stating 
your views thereon. 

Section 2353, General Code, provides, as you state in your question, that 
contracts for the construction of county bridges costing less than one thousand 
dollars ($1,000) sha·ll be let only after plans or specifications shall have been kept 
on file in the commissioners' or auditor's office for a period of fifteen days, open 
to public inspection, and after notice has been posted in one of these offices for· the 
same period of time, stating the nature of the improvement, and when and where 
proposals for doing the work and furnishing the material will be received. 

Section 2354, General Code, provides that when the cost of such an improve
ment is less than two hundred dollars ($200), the contract therefor can be let 
privately without competitive bidding. 

To the rules as thus pre~cribed there is no express statutory exception. That 
is to say, there is no other or different procedure provided for in the case of any 
"emerge";1cy." In fact, it would seem that the replacing of a county bridge, de
stroyed by ~ome casualty, does not, in law, constitute a case of urgent necessity 
arising from an emergency. By Section 2427, General Code. the commissioners 
are authorized to select a new site for the bridge when thus destroyed, and in 

_ that event they must give twenty clays' notice of consideration of the question of 
change of site. This provision would seem to indicate that it is the intention of 
.he legislature, as you suggest in your letter, that the permanent interests of the 
traveling public and of the tax payers of the county are to be preferred to the 
avoidance of temporary inconvenience. 

The cases cited by you, State ex rei. vs. Commissioners, 14 0. D., 228, and 
State ex rei. vs. Ashland County, Id. 568, while not on the exact point, are highly 
instructive. Particularly is this true of the first of these two cases, wherein it was 
held that the provisions of what are now Section 5643 and 5644, General Code, 
applicable to the levy of a tax for the replacement of a county bridge which has 
become unfit for public travel, are not to be construed as relieving the commis
sioners from any of the provisions which govern the letting of contracts for such 
work. The sections referred to are the only ones in the Gent'ral Code, so far as 
I am able to ascertain, which provide any special procedure in the case of the exis
tence of "an emergency" with respect to a county bridge. As ol!ggested, they have 
nothing whatever to do with the letting of contracts for the construction of such 
bridge, but only apply to the necessity of submitting the polity of constructing 
such bridge by general tax to the electors. 

While, therefore, the fact that the cost of the improvement is under one 
thousand dollars, relieves the commissioners of the duty to follow all of the statu
tory requirements for the letting of contracts exceeding that amount and of the 
duty to submit the question of the policy of building the bridge to a vote of the 
electors, as in the case of bridges exceeding eighteen thousand dollars in cost, I 
do not find that the existence of facts such as those stated in your letter would 
justify the commissioners in dispensing with fifteen days' notice and publication 
provided for in the section cited by you. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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153. 

PROBATE JUDGE-FEES FOR PUBLISHI:\G NOTICES OF APPOIXT
:\IEXT AXD FILI:\G OF ACCOL':\TS DO XOT IXCLUDE PRIXTER'S 
BILL-ESTATE LESS THAX $200-ACCOUXT XECESSARY-FEE OF 
PIIYSICIAXS IX IXSAXITY HEAH.IXGS, \VHEX PERSOX :\OT 
FOUXD I:l\SAXE. 

In tlze appointment of an administrator, exen!tor or assi[]Jtee, for zdziclz tlze 
probate judge is to charge aud collect $5.50 "for all sen·iccs,'" such fee does not 
include the printe·r's bill for the publication of notice of appointment, though it 
docs include all services rendered b}' tlze court in. arranging for said notice and1 
lza·l!ing it printed. 

Also under Section 1601, Geenral Code, the fee of $4.50 allowed tlze probate 
judge for filing each account, does not include tlze printer's bill for the publishing 
of notice of the account. 

The same principle applies to the limitation of the probate judge fees to ten 
dollars against estates of less than $200, which shall not include the printer's bill 
for notice of appointment. 

Accounts shall be filed and notices published of the same in estates of less 
than $200 as in other case~ . 

. Under Section 1981, General Code, "Ph>•sicimzs designated by the court to 
make examination and certificate shall be allowed the fee of ~5.00 therein Provided 
together with witness fees, regardless of whether or not the party is adjudicated 
insane. 

CoLU;\fBUS, OHIO, February 20, 1912. 

RoN. ]AMES ]. WEADOCK, Prosecuting Attorney, Lima, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of ~ovember 27, 1911, 
in which you request my opinion concerning matters contained in a letter addressed 
to you, under date of November 21, 1911, by the probate judge of Allen county, 
Ohio, which letter is as follows: 

"As the legal adviser of the offices of Allen county, Ohio, I wish 
your opinion on the following matters arising in my office: 

"1st. In the appointment of an administrator, executor or a,signee, 
for which the probate judge is to charge and collect $5.50, docs the $5.50 
cover the charges for puhlishing the notice of appointment, as rcquircrl 
by Section 10712, Laws of Ohio, Vol. 102, at page 202? 

"In the charges for ftling an account of $4.50, does that inclucle the 
printer's fee for publishing the notice of the hearing of said account? 

"In the administration of an estate of less than $200, in which the 
probate fees are not to exceed $10, is the probate judge re<iuired to have 
a notice of the appointment published and pay the printer out of the $10? 
And will an account be required or a statement in lieu of an account? 

"Section 1981, as found in Session Laws, Vol. 102, page 287, says: 
'To each of the two physicians designated by the court to make examina
tion and certificate, five dollars and witness fees as allowed in the court 
of common pleas.' 

"In case the party, against whom an affidavit is ftled, is found by the 
court to be not insane, are the physicians, who arc not required by the 
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court to make a certificate, entitled to the same fee of $5, as if the 
party is found insane and the physicians ordered by the court to make 
a certificate? 

Replying to the first question contained in said letter, Section 1601, General 
Code, as amended in 102 0. L. 281, provides that: 

"The fees enumerated in this section shall be charged and collected 
by the probate judge and shall be in full for all services 1 endered in the 
respective proceedings: For appointment of administrator, executor, 
guardian for minor, except guardian ad litem, assignee or trustee, five 
dollars and fifty cents * * * for each amount four dollars and fifty 
cents; * * *" 

"Provided, however, that in estates the assets of which do not ex
ceed two hundred dollars in value the total fees of the probate judge 
chargeable against such estate shall not exceed ten dollars." 

Section 10712, General Code, provides as follows: 
"Within one month after bond has been given by the executor or 

administrator, for the discharge of his trust, the probate judge shall 
cause notice of the appointment to be published in some newspaper of 
general circulation in the county, in which the letters were issued, for 
three consecutive weeks." 

You inquire: Does the $5.50 cover the charges for publication of the notice 
of appointment, as required by Section 10712, of the Laws of Ohio, Vol. 102, page 
202? 

You will note that the fee of $5.50, under Section 1601, G. C., as amended, is in 
full for all services rendered in connection with the appointment of a guardian, 
administrator, executor, etc. Section 10712, as· amended, 102 0. L. 202, requires the 
probate judge to cause a notice of the appointment of administrator, guardian 
or executor, to be published in some newspaper of general circulation in the county; 
and the service in preparing this notice and causing it to be published in a news
paper is covered by the fee of $5.50; but the printer's fee for publishing this notice 
is a charge against the estate, in addition to the fee of $5.50, and the administrator, 
executor or guardian is required to pay it as part of the costs. in addition to the 
fees allowed the probate judge under Section 1601, General Code, as it is, in no 
sense, a fee of the probate judge and is, therefore, not covered by the limitation 
in Section 1601, General Code. 

Replying to your second inquiry, Section 1601, just quoted, provides that the 
probate judge shall receive a fee of $4.50 for filing each account. Applying the 
same reasoning as in answering your first inquiry I am of the opinion that the 
fee for the publishing of the notice of the account, in some newspaper of general 
circulation in the county, is not to be included in the $4.50, allowed the probate 
judge as fees for filing his account, but is to be charged against the estate as cost,, 
in addition to the amount allowed the probate judge. 

Replying to your third inquiry, I am of the opinion that the limitation of 
ten dollars, fees for the probate judge, chargeable against an estate of less than 
$200, does not include the printer's fee for the publication of notice of appointment, 
but in this case, as well as the two previous cases, the probate judge's fees and the 
printer's fees should be kept separate and distinct; and the limitation of amounts 
applies only to the probate judge, as to the fees he may charge for services ren
dered; and that the cost of printing notices is, in this case, as well as in the other 
two cases, an additional charge against the estate. 
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You inquire further, whether, when the assets of an estate do not exceed 
$200, and the fee of the probate judge is limited to $10, an account is required, or 
if a statement in lieu of an account is sufficient. 

If an administrator, guardian or assignee collects and Jioburses any money, 
even though the amount is under two hundred dollars, he should file an account 
and publish notice of the filing of the same, just as is required in larger estates. 

The probate judge, in his letter to you, says: 

"Section 1981, as found in Session Laws, Vol. 102, at page 287, says: 
'To each of the two physicians designated by the court to make examir.a
tion and certificate, five dollars and witness fees as allowed in the court 
of common pleas.' 

"In the case the party, against whom an affidavit is filed, is found 
by the court to be not insane, are the physicians who are not required 
by the court to make a certificate entitled to the same fee of five dollars, 
as if the party is found insane and the physicians ordered by the court 
to make a certificate?" 

Section 1981, as amended, 102 0. L. 287, provides that cach of the two phy
sicians, designated by the court to make examination and certificate, shall rcceiYe 
five dollars and witness fees as allowed in the court of common pleas; and wit
nesses shall receive the same fees as are allowed in the court vf common pleas. 

It is my opinion that the fee of five dollars, provided for the two physicians 
who testify in the probate court in lunacy cases, is in the nature of a fee for an 
expert witness, and the amount to be paid in a given cast will not depend upon the 
findings of the court as to the sanity or insanity of the party examined. The ex
amination of a party, claimed to be insane, although the party is discharged, re
quires the· same qualification of the witnesses, requires the same amount of work, 
to make the examination, as in the case where the judgment of the court is that 
he is insane. The certificate of insanity is a mere formal matter and the fee of 
five dollars is not paid to the physicians, testifying under Section 1981, for the 
certificate, but is paid to them for making the medical examination. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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155. 

TAXES A~D TAXATION-SMITH ONE PER CENT. LAW APPLIED TO 
TOWNSHIPS-LOXG\VORTH ACT-S~HTH LAW LIMITATIONS 
GENERALIZED-SINKIXG FUXD LEVIES-LEVIES TO RETIRE 
BONDS AUTHORIZED BY ELECTORS. 

Under the Smith one per cent. law 1st., interest and sinking fund levies, for the 
purpose of discharging indebtedness created after June 1, 1911, by vote of the people 
are not to be included within the taxes which must be limited to ten mills on the dupli
cate of the taxing district for all purposes as required by Section 5649-2 and 5649-3. 

2nd. Such levies are not included within the limitations of five, three and two 
mills respectively, provided for by Section 5649-3a. 

3rd. Such levies are to be regarded as a part of the gross or aggregate levy 
which may not exceed that of the year 1910 in the taxing district. 

4th. Such levies are to be included within the all inclusive levy of fiftem 
mills, beyond which, even for interest.and sinking fund, no taxing district may go. 

Section 3295 known as the Longworth act, intends to refer to and adopt as 
to townships, the same general provisions with reference to issue of bonds as those 
which apply to municipal corporations in Section 3939 General Code. Therefore, 
where a township is obliged by reason of limits of taxation to issue bonds upon 
submission to and approval by vote of tlze people, a levy for the retirement of such 
bonds, would be a levy for interest and sinking fund purposes, to provide for the 
extinguishment of a debt created after passage of the Smith one per cent. law by 
vote of the electors and such levy would be within the fifteen mill limitation and 
also within that measured by the aggregate amount levied in the district in 1910, 
but outside all other limitations of the Smith law. 

CoLUMBUS, OHIO, February 28, 1912. 

HoN. F. M. STEVENS, Prosecuting Attorney, Elyria, Ohio. 

DEAR SrR :-I beg to acknowledge receipt of your letter of January 24th, 
calling attention to a question which you intended to ask in your previous letter 
of December 9th, and which was not covered by the opinion to Hon. Custer 
Snyder, copy of which was sent to you in supposed compliance with the request 
of that letter. 

I also acknowledge receipt of your letter of February 9th, explaining a mis
understanding that had arisen in my mind concerning the exact question which 
you ask. 

That question is as follows: 

"\Vhat is the joint effect of the Smith one per cent. law, so-called, 
and the Longworth act, so-called, as applicable to townships?" 

The Smith Ia~ is found in 102 0. L. 266, and its essential provisions are 
embodied in Sections 5649-2 and 5649-Sb, inclusive, thereof. 

The following general observation will suffice as to the nature and purpose 
of the Smith la\v, in connection with your question: 

1. Interest and sinking fund levies, for the purpose of discharging indebted
ness created after June 1, 1911 by a vote of the people, are not to be included 
within the taxes which must be limited to ten mills on the duplicate of the taxing 
district for all purposes, as required by Sections 5649-2 and 5649-3. 

2. Such levies are not included within the limitations of five, three and 
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two mills respectively, provided for by Section 5649-3a (State ex rei. vs. Sanzenbacher, 
supreme court, unreported). 

3. Such levies are to be regarded as a part of the gross or aggregate levy 
which may not exceed that of the year 1910 in the taxing district. (Sections 
5649-2 and 5649-3.) 

4. Such levies are to be included within the all-inclusive maximum levy of 
fifteen mills, beyond which, even for interest and sinking fund, no taxing district 
may go. (Section 5649-5b.) 

The Longworth act, so-called, insofar as i'. applies to townships, is embodied 
in the following sections: 

"Section 3295. The trustees of any township may issue and sell 
bonds in such amounts and denominations, for such periods of time 
and at such rate of interest, not to exceed six per cent., in such manner 
as is provided by law for the sale of bonds by such township, for 
any of the purposes authorized by law for the sale of bonds by a 
municipal corporation for specific purposes, when· not less than two 
of such trustees, by an affirmative vote, by resolution deem it neces
sary, and the provisions of law applicable to municipal corporations 
in the issue and sale of bonds for specific purposes, the limitations 
thereon, and for the submission thereof to the voters, shall extend and 
apply to the trustees of townships." 

Section 3939, as amended 102 0. L. 262 (this section is so lengthy that I shall 
not quote it in full) provides that the council of a municipal corporation may, by 
following a certain proceeding, issue bonds for some twenty-seven specific purposes. 

The remaining sections of the act, therein designated as Sections 3940 et seq., 
provide certain limitations upon the amount of indebtedness th~t may be thus created 
in any one year without a vote of the electors, and the amount that may be out
standing at any time, with and without a vote of the electors. 

(Section 3939, General Code, was also amended on the same day by the act 
found in 102 0. L. 153. Whether this act :;uper~edes Section 1 of 102 0. L. 262, 
or not, is a doubtful question which it is not necessary here to determine.) 

It is obvious, I think, at least it will become so upon examination of the 
pre-exioting statutes, that the intention of the legislature is that Section 3295 shall 
refer to and adopt, as to townships, the general provisions of Sections 3939 et seq., 
as they relate to municipal corporations. 

I am, therefore, of the opinion that townships now have the same powers, 
subject to the same limitations, as are set forth with· respect to municipal corpora
tions in Sections 3939 et seq., as amended and supplanted by the act above referred to. 

Xow, I think it is perfectly obvious that in case the limits of indebtedness 
of a township or municipality require that an issue of bonds for a specific purpose 
shall he submitted to a vote of the people, and such issue is so submitted and re
ceives the approval of the electors, a le\'}' for its retirement would be a levy for 
interest and sinking fund purposes to provide for the extinguishment of a debt 
created after the passage of the Smith law by vote of the electors. 

I am, therefore, of the opinion that bonds so issued must be discharged by 
levies made, as aforesaid, within the fifteen mill limitation of the Smith law, and 
also ,,:ithin that measured by the gross amount of taxes levied in the district in 
the yc:::r 1910, but outside of the other limitations of the Smith law. 

That is to say, levies under that which you appropriately call the "specific 
purpose statute" may not be made in excess of all of the limitations of the Smith 
law, but only in excess of those specifically referred to. 
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I trust that the foregoing sufficiently answers the question which you have in 
mind. 

160. 

Very respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 

PRIMARY NOT A "REGULAR ELECTION" FOR PURPOSE OF VOTE ON 
QUESTION OF ESTABLISHING CHILDREN'S HOME. 

The phrase "at the next regular election," in Section 3070, General Code, 
providing for a vote upon the establishing of children's home, cannot refer to. 
"primary election," as such an intention would be both inconsistent with the purpose 
of the statute and not applicable to conditions existing when the act was passed. 

CoLUMBUS, OHIO; February 27, 1912. 

HoN. DoN ]. YouNG, Prosecuting Attorney, Norwalk, Ohio. 
DEAR SIR :-Your letter of the 15th is received wherein· you state: 

"On behalf of the county commissioners, I request your opinion 
with reference to the possibility of a children's home bond election being 
held at the primaries. The statute provides that the election should be 
held at a regular election. Is the primary such a regular election, in your 
opinion?" 

Section 3070 General Code provides how a vote shall be submitted for the 
establishme~t of a children's home and for the issuance of county bonds to provide 
funds therefor, stating that the question shall be submitted "at the next regular 
election." 

"The word 'regular' means conformable to an established rule, or principle and 
the exact literal signification of the phrase 'next general election,' is the next election 
held conformable to an established rule or law." State vs Cobb, 2 Kansas, 32-34. 

At the time of the enactment of this statute (the· later amendments not 
changing it materially) when the phrase "next regular election" was used, there 
was no primary election day fixed by statute where-at all political parties voted 
for their respective candidates. True, there was a sort of a primary election law 
under which the political parties, fixing the date at will, and in almost every in
stance each party having a different election day, could vote for their respective 
party nominations, but there was no regular primary election day fixed by law as 
now. 

Then again, the requirement of the present primary election law only applies 
to "voluntary political parties or associations, which at the next preceding general 
election polled in the state or any district, county or subdivision thereof, or 
municipality, at least ten per cenf., of the entire vote cast;" (Sec. 4949 G. C.) and as 
the object of the legislature in providing for the submission of the question of the 
issuance of bonds must have been to obtain an expression of the whole of the 
entire electorate at the election where-at every voter of the county would be 
eligible to vote, it is readily perceived that this could not always be had at a 
primary election, limited as it is to partisan voters. 

The right of the independent voters and of the Socialist or other party voters 
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whose party may not have received the required percentage at the next preceding 
election to have his vote recorded for or against the bond issue must be jealously 
preserved. 

I am, therefore, of the opinion that the primary election is not such an election 
as is included in the phrase "regular election" contained in Section 3077 General 
Code. 

161. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

TOW!\'SHIP TRUSTEES-POWER TO BORROW .:\10:\EY A::-.JD ISSUE 
BOXDS-RUNNING EXPE:\'SES-SPECIAL PURPOSES. 

The township trustees have no authority to issue bonds or otherwise L·orrozv 
money, in anticipation of general revenues except for special f>urposes specified in' 
tlze statutes. 

CoLUMBt:s, Omo, February 28, 1912. 

HoN. F. :\f. STEVENS, Prosec11fing Attorney, Elyria, 0/zio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of January 12th. re
questing my opinion upon the following question: 

"lVTay the township trustees make a temporary loan 111 anticipation 
of taxes to be levied and collected?" 

I am unable to find statutory authority for any such loan excepting for cer
tain specific purposes, such as the purchase of a hearse (Section 3287, General 
Code). That is to say, I find no general authority to issue bonds in anticipation 
of the general tax levy for ordinary and usual purposes. ::\funicipal corporations 
have this power, but it does not exist unless specitlcally grantctl, and I do not find 
that it has been granted· to township trustees. 

You refer me to Sections 3295 and 3939 of the General Code. I haYC, in part. 
discussed the joint effect of these two sections, in an opinion to you of e\·en date 
herewith. I need only add to comments therein made that the authority of town
ship trustees, under Section 3295 and Section 3939, which is adopted by reference 
in Section 3295, is limited to the issuance of bonds for certain specific purpose'
for the making of certain specified improvements. 

The trustees have no authority, under these sections to issue bonds, or other
wise to borrow money, for the purpose of anticipating the gcnl'ral revenues of the 
township and carrying on its ordinary business. 

lf your question relates to borrowing money for a specific purpose, it fol
lows, of course, that trustees do ha\·e the power so to do Uthlcr the sections la~t 

ahove cited. 
Very truly yours, 

TIMOTHY S. HoGAN, 

Attor11ey Geueral. 
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162. 

CORRUPT PRACTICE ACT-EXPENDITURES OF CANDIDATES-LI:\II
TATIOX IXCLUDES BOTH XO:\IIXATIO.l\S A:\'D ELECTIONS. 

The remedial parts of the corrupt practice act should b.: liberally co1istrued 
with a view to determining the intent of the legislature au d. to serving the purposes 
of the act. 

Under these principles, the amount stated in Sectio11 5175-29, General Code, to 
be expended by a candidate for office intends a limitati01r upon the sum total of his 
expenses, botlz for the purpose of the nomination aud of the c!ccti01z. 

CoLUMBVS, OHIO, February 27, 1912. 

HoN. }A:>.iES W. GALBRAITH, Prosecuting Attorney, JJ,fansfield, Ohio. 

DEAR SIR :-I am in receipt of your communication of February lGth, wherein 
you state: 

"I have been requested for an opinion by candidates of this county 
in reference to construction of the corrupt practices act, General Code, 
Sections 5175, et seq., and particularly as to the limitation of the amount 
of expenditure allowed to candidates in subsection 29 thereof, the main 
question being, would a successful candidate for the nomination have to 
consider, as an item of the total expense autho.rized at election the ex
pense incurred in securing the nomination and by that, 11Ccessarily, re
duce the amount authorized to be expended in his race for election." 

Your recollection is correct. The newspapers had an account of a ruling 
made by me on this identical. question, but as it was a ycrbal opinion, in response 
to a verbal inquiry which demanded an immediate answer, I will he pleased now to 
give a written opinion to you in the matter. 

Section 5175-29 provides: 

"The total amount expended by a candidate for a public office, voted 
for at an election, by the qualified electors of the state, or any political 
subdivision thereof, for any of the purposes specified in Section 26 of 
this act, for contributions to political committees, as that term is defined 
in Section 1 of this act, or for any purpose tending in any way, directly 
or indirectly, to promote or aid in securing his nomination for election, 
shall not exceed the amount specified herein: By a candidate for gover
nor, the sum of five thousand dollars; by a candidate for other elective 
state office, the sum of two thousand five hundred dollars; by a candi
date for the office of representative in congrEss or presidential elector, 
the sum of two thousand dollars; by a candidate for the office of state 
senator, the sum of three hundred dollars in each county of his district; 
by a candidate for the office of state representatiYe, the sum of three 
hundred and fifty dollars; by a candidate for any other public office to 
be voted for by the qualified electors of a county, city, town or village, 
or any part thereof, if the toJ:al number of votes cast therein for all can
didates for the office of governor at the last preceding state election, shall 
he five thousand or less, the sum of three hundred dollars. If the total 
number of votes cast therein at such last preceding state election be in 
excess of five thousand, the sum of five dollars for each one hundred in 
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excess of such number may be added to the amounts above specified. 
Any candidate for a public office who shall expend for the purposes 
above mentioned an amount in excess of the amounts herein specified, 
shall be guilty of corrupt practices." 

As far as your inquiry is concerned, this section can be read: 

"The total amount expended by a candidate ''' ·~ for any purpose 
tending in any way, directly or indirectly, to promote or aid in securing 
his nomination or election shall not exceed "' * "'" 

The corrupt practices act, of which the above is a part IS 111 a great measur~ 
what is known as remedial legislation, having added thereto certain penal sections. 

The last legislature in enacting this law merely responded to the insistent de
mands of the people that some remedy be provided to stop the widespread corrup
tion that had become incident to our election and was fast destroying the honest 
expression of the will of the people. Delegates were regarded as mere trading 
stock in the hands of the political manipulators; offices in many jurisdictions went 
to the highest bidders. 

A law made to change such conditions should receive a liberal construction 
in order that the legislative intent might be accomplished. That is, the remedial 
sections should be liberally construed even if certain other sections arc penal. In 
Commissioners vs. Shaleen, 215 Pa. 595, Mr. Justice Stewart says: 

"That part of the act we are considering calls for a liberal construc
tion; it is not penal but beneficial and remedial and is to be construed 
to give effect to the legislative intent. 'There is no impropriety in putting 
a strict construction on a penal clause and a liberal construction on a re
medial clause in the same act of Parliament.'" 

What, then, was the legislative intent in the enactment of the nmedial 
clause of this section? \Vas it not to fix the total amount to ne expended for the 
candidates for office, an amount beyond '''hich no one could go for any of the per
missible purposes to obtain the office sought? If there were a fixed amount to be 
expended for the nomination and another fixed amount for the election, would not 
the legislature have expressly said so? And, again, it is a well known rule that 
the amount expended for an election is greater than for a primary-the uccasions 
and necessities for expenditure are more frequent-the field is wider, for in a party 
primary the party is confined to the electorate of his party, v:hereas, in the elec
tion the appeal is to combine the vote of all parties. 

l f the legislat.ure did not intend to include what would be termed the "nom
ination" as well as the "election" expenses in the paragraph r,uoted, I believe the 
limitation for nomination expenditures would have hct·n much less than those for 
the election, yet in this act hut one total amount is fixed. 

It is true the paragraph reads: "In securing his nomination or election," yet, 
it does not need the Ufe of the rule that "or" may be read "and" where the sense 
requires, to perceive that the real legislative intent was to fix the maximum ex
penditure for all and everything in relation to the election to the office, including 
expenses incurred in securing the nomination. 

By reason of the foregoing, it is my opinion that the total amou11t limited to 
be expended by a candidate for office under provision of Section 29 of the corrupt 
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practices act (General Code, 5075-29) is, as far as the successful candidate is 
concerned, the sum total of his expenses both in securing his nomination as well 
as his election. 

163. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

SHERIFF'S FEES-ALLOWANCE FROM COUNTY TREASURY FOR LOST 
FEES IN CRIMINAL CASES. 

Under original Section 2846, General Code, and the more certainly so since 
the amendment thereof, the sheriff is entitled to receive personally, in addition to 
his salary, an allowance from the county treasury for his legal fees for services in 
criminal cases where the state fails to convict and in misdemeanor cases where the 
defendant proves insolvent. Such allowances shall not exceed three hundred dollars. 

CoLUMBUs, 0Hro, Fehrnary 29, 1912. 

HoN. EDWARD C. TuRNER, Prosecuting Attorney, Columbus, Ulzio. 

DEAR SIR:-Your favor of January 18th received. You enclosed a copy of 
your opinion, addressed to Hon. Fred M. Sayre, auditor of Franklin county, con
struing Section 2846, General Code, and which reads as follows: 

"In re quarterly allowance to sheriff for services in criminal cases." 

"My attention has been called to a new law on this subject, Section 
2846 of the General Code, found at page 287, 102 0. L., the part appli
cable reading as follows: 

"'Upon the certificate of the clerk and the allowance of the county 
commissioners, the sheriff shall receive from the county treasurer, in ad
dition to his salary, his legal fees for services in criminal cases wherein 
the state fails to convict and in misdemeanors upon conviction where the 
defendant proves insolvent, but not more than three hundred dollars shall 
be allowed for the services rendered in any one year.' 

"The sheriff in a statement to me said that he considered this to 
be a personal allowance to himself, but I am not of that opinion. Section 
2983, being a part of the Canfield law under which Section 2846 was 
enacted and found at page 290 of the General Code, provides: 

"'At the end of each quarter each officer shall pay into the county 
treasury on the warrant of the county auditor all fees, costs, penalties, 
percentages, allowances and perquisites of whatever kind collected by his 
office during such quarter for his official services, which money shall be 
kept in separate funds by the county treasurer and credited to the funds 
from which they were received, for the sole use of the treasury of the 
county in which such officers are elected, and shall be held as pubiic 
moneys belonging to such county and accounted for and paid over as pro
vided in Division III, fees and salaries, Chapter 11.' 

"I am of the further opinion that before the commissioners can 
make this allowance, the sheriff should present an itemized voucher to the 
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clerk showing that at least the maximum allowance in fees has been 
earned, and the clerk would have to issue his certilicate that the same 
was correct. 

"On account of the claims of the sheriff, I have submitted this mat
ter to the attorney general." 

1183 

You request my opinion as to whether your construction of Section 2S46, 
General Code, is right or wrong. 

Section 2846, General Code, provides as follows: 

"Upon the certificate of the clerk and the allowance of the county 
commissioners, the sheriff shall receive from the coumy treasurer, in 
addition to his salary, his legal fees for services in criminal cases wherein 
the state fails to convict and in misdemeanors upon c01wiction where 
the defendant proves insolvent, but not more than thrC'~ hundred dol
lars 5hall be allowed for the services rendered in any one year of his 
term." 

Section 2846, General Code, was formerly Section 1231, J~evised Statutes, ami 
prior to amendment provided as follows: 

"In each county the court of common pleas shall make an allow
ance of not more than three hundred dollars in each year for the sheriff 
for services in criminal cases, where the state fails to comict, or the de
fendants prove insolvent, and for other services not particularly pro
vided for. Such allowance shall be paid from the county treasury." 

Section 1231, Revised Statutes, was enacted in 1876 and is found in 73 Ohio 
Laws, page 127. 

The Canfield law was passed January I, 1907, and is fcund in Volume 98, 
Ohio Laws, page 96, et seq. Section 6 thereof, which is now Section 29R3, Gen
eral Code, provided: 

"Each of thc officers named herein shall at the end of each quarter, 
pay into the county treasury on the warrant of the county auditor, all 
fees, costs, penalties, percentages, allowances and perquisites of what-

. ever kind collected by his office during sai<l quarter, for his official 
services, which moneys shall be kept in separate fum!,; by the county 
treasurer, and credited to the office from which the same has been re
turnea:· 

Section 18 of the Canfield law, Revised Statutes, Section 1296-28, pru1·idcd : 

"And said salary shall be in lieu of all fees, cost;;, penalties, per
centages, allowances and all other perquisites of any kin•.! which any of 
the officials herein named may now collect and receive, provided, how
ever, that in no case shall such annual salary payable to any of the officers 
aforesaid exceed the sum of $6,000." 

But Section 1296-33 in the Canfield law expressly excepted from the opera
tion of said law the provisions of Section 1231, Revisecl Statutes of Ohio, now 
Section 2846, General Code. Section 1296-33, is as follows; 

Jij-Vol. 11-A. G. 
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"That all acts or parts of acts inconsistent herewith be and the 
same are hereby repealed. Provided further that this act ''hall not affect 
the provisions of Section 1231 of the Revised Statutes of Ohio." 

Section 1296-33 of the Revised Statutes, was carried into the General Code, 
and is now Section 2998, General Code, which section provides as follows: 

"X othing in this chapter shall affect the power of the court of com
mon pleas in each county to make an al)owance of not to exceed three 
hundred dollars each year to the sheriff for services in criminal cases 
where the state fails to convict or the defendant proves insolvent and 
for other services not particularly provided for by law." 

It was plainly the intention of the legislature, in the enactment of the Can
field law, to except from the provisions thereof the allowance made by the court 
of common pleas under favor of Section 1231, General Code, which is now Section 
2846, General Code; and it would have been my holding, under Sections 2846 and 
2998 of the General Code, prior to the amendment of Section 2846, that the al
lowance made by the court of common pleas, under authority of Section 2846, 
General Code, should be paid to the sheriff in addition to his regular salary; but 
the amendment of said Section 2846, General Code, found in 102 0. L. 287, ex
pressly authorizes the amount allowed by the commissioners for "lost costs" to 
be paid to the sheriff in addition to his salar:y. Prior to the amendment of this 
last named section, the court of common pleas was authorized to make an allow
ance of not more than three hundred dollars for services in criminal cases where 
the state failed to convict or the defendant proved insolvent, and for other services 
not particularly provided for. This allowance was made in a lump sum, generally 
fixed prior to the rendering of the services and not dependent upon the amount of 
services. There was no way provided to determine the amount to be allowed by 
the court, it being left to the sound discretion of the court as to the amount, with
in three hundred dollars, to be allowed. 

The amendment of this section makes it clear that the amount to be allowed 
to the sheriff is to be in addition to his salary, and further fixes a method whereby 
the amount to be allowed is to be accurately determined, namely: the fees earned 
by the sheriff in the classes of cases mentioned in said Section 2846. As the law 
now stands, the clerk of the court of common pleas certifies the amount of fees 
for _services of the sheriff in cases where the state fails to convict, or where the 
defendant proves insolvent, to the county commis,ioners, and if the amount thereof 
in any one year is under three hundred dollars the sheriff is allowed the amount 
earned; if it exceeds three hundred dollars he is allowed three hundred dollars, 
and the amount thus allowed is to be paid to the sheriff in addition to his salary 
and does not go into the sheriff's fee fund. 

ADDENDUM: 

Very truly yours, 
TrMOTHY S. HoGAN, 

Attorney General. 

Since writing this opmwn I have learned that my predecessor, Han. U. G. 
Denman, held that, under Section 2846, General Code, prior to the amendment, 
the sheriff was entitled to the amount allowed by the court of common pleas under 
authority of said Section 2846, in addition to his salary, in which opinion I heartily 
concur. 
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164. 

CRDIIXAL PROCEEDIXG BEFORE JUSTICE OF THE PEACE-CRVELTY 
TO. CHILDREX-PAY~IEXT OF COST OF Jl:RY TRIAL BY COUXTY. 

/u crimi11al proceedings under Section 12970, General Code, for abuse to clzil
dren, before a justice of the peace, when the deje11dant is act]ttitted after a jury 
trial, the justice of the peace sha/1 certify the COSt bill to the COllllty auditor, 'lCizo 
after exami11ation, and correction, if necessary, shall draw his warrant for tlze 
same 011 the cozmty treasury. 

CoLl.:MBUS, OHio, February 29, 1912. 

HoN. GEORGE D. KLEIN, Prosecuting Attorney, Coshocton, Ohio. 

DEAR Sm :-Your favor of February 2, 1912, is received, in which you ask 
an opinion upon the following: 

~'V. T., a minor, 13 years of age, filed an affidavit in Justice E. G. 
A.'s court, justice of the peace of T. township, this county, charging 
G. B. J. with cruelty and unlawfully punishing him, the said V. T., under 
Section 12970 of the G. C. A jury trial was had and the jury found 
G. B. ]. not guilty. The jury was drawn by the clerk of the court as 
provided for in Section 12987. The cost bill was then certified to the 
county auditor for payment according to Section 12988. 

"The auditor of our county then requests me for an opinion as to 
whether said costs should be paid by the county. I told him that Sec
tion 12988 was very plain, and that I would not give a written opinion 
and assume the responsibility that he by Section 12988 must assume. 

"This case was not prosecuted by the humane society for which 
purpose these sections are a part of a special act for offenses against 
minors and when the auditor observed that I would uot give him a 
written opinion he raised that question which put me in doubt. 

"The question in brief is this, should the county pay the cost bill 
in this case when it was not prosecuted by the humane society and costs 
were not secured." 

You state that the charges filed were for the violation of Section 12970, Gen
eral Code, which provides: 

"Whoever, having the control of or being the parent or guardian 
of a child under the age of sixteen years, wilfully abandons such child, 
or tortures, torments, or cruelly or unlawfully punishes it, or wilfully, 
unlawfully or negligently fails to furnish it necessary and proper food, 
clothing or shelter, shall be fined not less than ten dollars nor more 
than two hundred dollars or imprisoned not more than six months, or 
both. 
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A justice of the peace has jurisdiction to try such case by virtue of Section 
13423, General Code, which provides: 

"Justices of the peace, police judges and mayors of c1t1es and vil
lages shall have jurisdiction, within their respective counties, in all cases 
of violation of any law relating to: 

"1. 
"2. The prevention of cruelty to animals and children; 
"3. The abandonment, non-support or ill-treatment of a child by 

its parent; 
"4. The abandonment or ill-treatment of a child under sixteen 

years of ·age by its guardian;" 

You state that a jury was drawn to try the defendant by virtue of Section 
12987, General Code, which provides: 

"On complaint before a mayor, justice of the peace or police 
judge of a second or further violation of the laws relati:1g to the com
pulsory education or employment of minors, if a trial by jury is not 
waived, a jury shall be chosen and proceedings had therein as provided by 
law in cases of a violation of the law for the prevention of cruelty to 
animals and children." 

This section does not cover the offense defined in Section 12970, General 
Code, for which the accused was tried. 

However, a justice of the peace could proceed by virtue of the provisions of 
Section 13432, General Code, which provides: 

"In prosecutions before a justice, police judge or mayor, when 
imprisonment is a part of the punishment, if a trial by jury is not waived, 
the magistrate, not less than three days nor more than five days before 
the time fixed for trial, shall certify to the clerk of the court of com
mon pleas of the county that such prosecution is pending before him." 

Section 13433, General Code, then authorizes the clerk of the court of com
mon pleas to draw the jury. 

Section 12988, General Code, provides for the payment of costs, as follows: 

"No person or officer instituting proceedings under the next four
teen preceding sections shall be required to file or give security for costs. 
If a defendant is acquitted or discharged, or if convicted and committed 
to jail in default of payment of fine and costs, the justice, mayor, police 
judge or probate judge before whom such case was brought shall cer
tify such costs to the county auditor, who shall examine the amount 
and, if necessary, correct it and issue his warrant to the county treas
urer in favor of the respective persons to whom such costs are due for 
the amount due to each." 
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By virtue of this section security for costs cannot be required upon an affi
davit charging an offense against Section 12970, General Code. 

The defendant in this case was acquitted. It was the duty then of the justice 
of the peace to certify the cost bill to the county auditor. The county auditor 
is then required to examine and correct the same, if necessary and issue his war
rant to the county treasurer in favor of the person entitled to such costs. The 
statute does not require that such proceedings shall be instituted by the humane 
society in order to make the county liable for the costs. 

It is my conclusion that the legal costs in the proceedings had should be 
paid from the county treasury. 

167. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 

TAXES AND TAXATION-ROAD IMPROVE::\IENTS-S?\IITH ONE PER 
CENT. LAW-LI::\IITATIO~S-COUNTY AND TOWXSHIP LEVIES
CONSTITUTIONALITY OF ASSESSING PROPERTY HOLDERS 
WITHIN ONE MILE. 

Levies mentioned in Section 6956-14, Genl!ral Code, to be made for the Pa'y
ment of the tMv>nship and county's propartiolls, respectively, or the costs of the 
road improvement therein Provided for, are not a special asSPssment, a levy for 
road taxes that may be worked out by tax payers, uor a levy in a special district 
created for road improvements within the meani11g of Section 5649-3a, General 
Code, and are therefore to be treated as other il'vies for county and tocvl;ship pur
poses a11d subject, uuder the Smith law, to revisioil by the budget commission. Such 
levies are, therefore, within the ten and fifteen mill limitatio11s and the county"s 
/>urtion is within the three mill limitation appliwble to counties. 

The levy for the township's portion while uot a levy made by the tO<.tnship; 
trustees and though le1Jied by the count;y commissioners, is not a uniform levy for 
the cou11ty, but one solely for township purposes, and, therefore, such levy is to be 
i1zcluded within the two mill limitation of Sectio11 5649:3a for tow11ship purposes. 

The fact that the owners of real estate lnyiug and bci11g within one mile of 
such improvement "may be assessed according tu benefit for the same'' is uot an 
assumption by the legislature of powers beyond its constitutional authority. 

CoLUMUL'S, OHIO, February 21, 1912. 

HoN. CHEEVER W. PETTAY, Prosecuting Attomry, Cadi::, Ohio. 

DEAR SrR :-1 beg to acknowledge receipt of your letter of February 8th, m 
which you request my opinion upon the followin!5 questions: 

"First. Are the levies mentioned in said Section 6956-14, that may 
be made for the payment of the township's proportion and the county's 
proportion of the costs of the road improvement provided for in the re
lated sections considered as a general tax, a special assessment, or a levy 
and assessment in a special district created for road improvement, or 
where is it to be classed in the ten mill tax law? 
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"Second. Are said levies included in the ten mill limit? If not, 
are they included in the fifteen mill limit? 

"Third. If said levies are included in the ten mill limit, is the 
county's share or proportion of said costs to be included in the three 
mill maximum levy that may be made by the county commissioners? 

"Fourth. Since the township trustees have nothing to do with the 
making of the levy of the township's share, is the township's proportion 
of the costs to be included in the two mill maximum limit that may \;e 
made by the township trustees, or is it to be included in the three mill 
limit that may be made for county purposes by said commissioners? See 
Section 5649-3a, G. C." 

I also acknowledge receipt of your letter of February 17, stating your views 
on the questions thus submitted, and submitting two additional questions under 
the same general act, as follows: 

"Fifth. May there be a special assessment according to benefits 
placed on all the real estate in the municipal corporation of Cadiz, within 
one mile of the beginning point of said road improvement? 

"Sixth. If I am right in my opinion as to question five, then is said 
new road improvement law constitutional?" 

I have already passed upon some of the questions you submit. In an opmton 
to Hon. Custer Snyder, solicitor of the city of Lorain, I held that neither the 
county nor the township levies mentioned in Section 6956-14, General Code, is a 
special assessment, a levy for road taxes that may be worked out by the taxpayers, 
or a levy in a special district created for road improvements, within the meaning 
of Section 5649-3a, 102 0. L., 271. 

I reached the conclusion, therefore, in that opinion, that these levies are to be 
treated as other levies for county and township purposes under the Smith law. 
That is to say, they are required to be submitted to the budget commission along 
with the other needs of the county and township, and are subject to the revision 
of the budget commission for the purpose of enforcing the several limitations of 
the Smith law. 

I therefore held in the opinion in question that levies under Section 6956-14, 
General Code, are included in the ten-mill limitation and in the fifteen-mill limitation 
of the act of 1911. I also held that the levy for the county's portion of the cost 
of an improvement under the act of which Section 6956-14 is a part is within the 
three-mill limitation of Section 5649-3a of the Smith law. I did not, however, pass 
upon the question as to whether the levy for the township's portion under Section 
6956-14 was to be regarded as a county levy or a township levy-that is, was to be 
counted in ascertaining whether or not the three-mill limitation, or the two-milJ 
limitation of Section 5649-3a had been reached. Upon careful consideration of this 
question, which is directly raised in your letter, I am of the opinion that, while 
the question is quite doubtful, the levy for the township's portion must be regarded 
as within the two-miii limitation. Strictly speaking, this levy is not accurately 
described by either of the phrases used in defining the limitations now under 
consideration. Thus, it is not a levy "by township for township purposes," because 
it is made by the county commissioners. On the other hand, it is not a levy "by 
a county for county purposes," because it is made for the purpose of meeting 
a·1 obligation of the township. Having regarJ to the intent and purpose of the 
entire Smith act, I am clearly of the opinion that the levy under consideration must 
be regarJed as within one or the other of these two limitations. It becomes neces-
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>ary, therefore, in cun~truing Section 5649-3a, to disregard the strict and exact 
meaning of some of its words, and to give weight to the controlling purpose of 
the legislature as evidenced by the entire act. 

Y ct the precise words of the section are not without some weight. Thus 
while the township limitation is upon "levies by a township for township purposes," 
yet it is to be observed that the Limitation is not solely upon levies made by the 
loumslzip trustees. It would seem that the legislature has carefully avoided des
ignating the exact officers authorized to make the levies referred to in the phrases 
and clauses of Section 5649-3a, now under discussion. Thus, the three-mill limita
tion is not upon the maximum amount that may be levied by the county commis
sioners, but upon that which may be levied by the "county," thus recognizing the 
fact that at the time this law was passed there were county levies other than those made 
by the county commissioners, as the levy for the poor fund, made by the infirmary 
directors. So, also, the school district limitation is not upon levies made by the board of 
education alone; thus is implicitly recognized the possibility of such levy being made 
by the county commissioners in case the board of education would fail to act. 

It therefore follows: that it is not nccc~sary, in order to constitute a particular 
levy, a levy "by a township for township purposes" within the meaning of Section 
5649-3a, such levy should be made by the township trustees. 

I have already pointed out that the purpose for which the levy on the duplicate 
of townships through which the road runs is made under Section 6956-14, is to 
provide for the. township's proportion of the cost of the improvement. The statutes 
involved are as follows: 

"Section 5856-10, (101 0. L. 251). * * * the cost and expense of 
said improvement * * shall be apportioned by the commissioners as fol
lows: Not less than thirty-five per cent, nor more than fifty per cent. 
thereof shall be paid out of the proceeds of any levy or levies upon 
the grand duplicate of all the taxable property of the county, or out of any 
fund available therefor as provided in Section 6956-14, of this act; and 
the balance, which shall not be less than twenty per cent. (20%) nor 
more than thirty per cent. (30%) thereof shall be assessed upon and 
collected from the owners of real estate lying and being within one 
mile from either side, end or terminus of the improvement and assessed 
according to benefits derived from the improvement as determined by 
the commissioners. Such assessment shall be in addition to all other 
assessments authorized by law notwithstanding any limitations upon the 
aggregate amount of assessments on such property. 

"Section 6956-14. The said proportion of the cost and expense of 
said improvement to be paid by the county shall be paid out of the state 
and county road improvement fund or out of any road, road improve
ment or road repair fund of the county available therefor. If there are 
not sufficient funds available therefor, then for the purpose of providing 
hy taxation funds for the payment of the county's proportion of the 
cost and expense of all the improvements made under the provisions of 
this act, the county commissioners are hereby authorized to levy upon 
all' the taxable property of the county a tax or taxes not exceeding in the 
aggregate in any one year the sum of one mill upon each dollar of the 
valuation of the taxable property in the county. Said levy shall be in 
addition to all other levies authorized by law, notwithstanding any 
limitation upon the aggregate amount of such levies now in force. For the 
purpose of providing by taxation funds for the payment of said propor
tion of the cost and expense of all improvements made under the pro
visions of this act to be paid by the township or townships in which such 
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road improvement may be situated in whole or in part, the county com
missioners are hereby authorized to levy upon all the taxable property 
of any township or townships in which such road improvement is situated, 
in whole or in part, a tax not exceeding ten mills in any one year upon 
each dollar of the valuation of taxable property in such township or town
ships. Said levy shall be in addition to all other levies authorized by law, not
withstanding any limitation upon the aggregate amount of such levies 
now in force." 

It will thus be seen that the law itself makes the township, as a taxing district, 
responsible for such portion for the cost of the improvement as within the limits 
of Section 6956-10, the commissioners may allot to it. I think it follows, therefore, 
that the purpose of the levy made by the commissioners on the duplicate of the 
township is a township purpose and not a county purpose. 

' This conclusion is a strengthened, I think, by the fact that if this purpose be 
regarded as a county one, then the actual limitation upon the amount or rate which 
might be levied for county purposes would not be uniform throughout the county. 
This, I think, is violative of the essential purpose and intent embodied in Section 
5649-3a. In other words, having regard to such intent, I am of the opinion that no 
levy is "a levy by a county for county purposes," which is not made by a uniform 
rate ·upon all the taxable property in the county, perhaps subject to certain exceptions. 
At any rate, I am convinced, that a levy, though made by the county commissioners, 
if restricted to certain taxing districts within the county, is not a levy "by a county 
for county purposes," within the meaning of Section 5649-3a. 

For all these reasons, then, I am of the opinion that a levy for the township's 
portion of the cost of a road improvement under Section 6956-1 et seq., General 
Code, is to be included within the two-mill limitation prescribed by Section 5649-3a. 
This holding does not impose any hardship upon the township. It is not true, as 
you seem to suppose, that the commissioners, by making such levy, may impair the 
particular power of the township trustees to levy for general township purposes. 
The practical operation of the law in this respect would be as follows: The town
ship trustees would submit their estimates of needs, regardless of the action of the 
commissioners; the commissioners would submit their estimates of needs under 
Section 6956-14, as applied to the township. The budget commission would then be 
charged with the duty of ascertaining whether or not _the sum of both of these 
estimates would require a levy on the township duplicate in excess of two mills. 
If that should prove to be the case, it would be their duty then to reduce some of 
the estimates for township needs. The commission would be at liberty to reduce the 
estimate made by the commissioners. Nothing in the road improvement act under 
consideration requires that the levy made by the commissioners under Section 6956-14 
shall be made in the exact proportion that the cost and expenses of the improvement 
is to be divided under 6956-10. That is to say, if the township's limit of taxation 
does not permit a levy sufficiently large to provide for its proportion in the same 
number of years as in which the counties' proportion may be provided for, then, and 
pevertheless, the commissioners may continue to levy under Section 6956-14, against 
the township duplicate, until sufficient taxes to meet its share of the improvement 
have been raised. And if, by the continual revisions by the budget commission, 
made from year to year, the fiscal arrangement made by the commissioners, and in 
particular those for the retirement of the bond issue under Section 6956-15, are inter
fered with, the commissioners have ample power to refund the bonds under Section 
5656, General Code, and to adjust the counties' debts to such varying limitations 
of taxation. 

The foregoing comments sufficiently answer each of your first four questions. 
Your fifth question is as to whether or not a special assessment according to the bene-
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fits may be placed upon all the real estate in a municipal corporation which is within 
one mile of a· terminus of a road improvement under the sections already considered. 
At the outset it may be observed as to this question that the limitations of the Smith 
law are not called into question thereby at all. That act does not in any way apply 
to assessments especially levied upon benefited property to provide for any part 
of the cost of a public improvement. 

By Section 6956-10, General Code, above quoted, it is provided that a part of 
the total cost of the improvement shall be assessed upon and collected from "the 
owners of real estate lying and being within one mile from either side, end or 
terminus of the improvement and assessed according to benefits derived from the 
improvement as determined by the county commissioners." Section 6956-2, General 
Code, a part of the same act, provides in part, that: 

"In locating such road and road improvements within the terri
torial limits of any municipality, the county commissioners shall be 
confined to the platted streets of such municipality." 

On the other hand, Section 6956-4 provides in part that, 

"In determining the majority of the petitioners necessary to give 
the commissioners jurisdiction * * the following persons shall not be 
counted, viz.: such resident land owners whose only real estate within 
the territorial bounds of said road, is located in a municipality. * * *" 

The provision last above quoted is not sufficient, in my judgment, to indicate 
that the intention of the legislature was that owners of property located in a 
municipal corporation should not be assessed according to the benefits conferred 
upon such property by the construction of the improvement, if such property is 
within the territorial limits of the road. The legislature, on the other hand, clearly 
did intend that all property within such limits should be assessed according to the 
benefits conferred upon it by the improvement, and that such improvement might 
be made within the territorial limits of a municipal corporation. 

It follows, therefore, I think, that owners of property located within a 
municipal corporation which is itself within the territorial limits of a road improved 
under these sections are subject to assessment according to the benefits conferred 
by the improvement. 

Your sixth question is somewhat closely related to the one just considered. 
You question whether, the intention of the general assembly being as I have just 
held it to be, the act under consideration is constitutional. I know of no reason 
why it should not be considered so. The mere fact that owners of real property 
situated within the municipality are not to be counted in ascertaining a majority 
of petitioners is immaterial. No constitutional limitation commands the legis
lature to require that a majority of the owners of property to be benefited or 
assessed by an improvement shall join in petitioning for it. It would have been 
competent, therefore, for the legislature to provide that the commissioners should 
have jurisdiction to improve and assess a part of the cost of the improvement upon 
all within the bounds of the road upon petition of a very few of the interested 
owners, say, five or more, as is the case under the two-mile assessment pike law, 
so-called, (Section 7325, General Code) nor is the fact that owners of property 
situated within a municipal corporation. are subject to assessments made by 
authorities of the corporation themselves material. The power to lay out and 
improve a county road through a corporation is well established in this state, and 
it is held that it is in no sense incompatible with the power of the municipal 
authorities to assess for improvements made by the municipality. Lewis vs. Laylin, 
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46 0. S. 663, and cases there cited. The county commissioners while vested with 
some discretion in the matter, are without power to assess property within the 
bounds of the road beyond the amount of benefit conferred upon it by the improve
ment. This limitation is sufficient to preserve the consitutional rights of any owner of 
municipal property. The fact that such owner has already been assessed for municipal 
improvements and that the greater part of the benefit of the improvement will be 
conferred upon rural property rather than upon property within the limits of the 
corporation, are both facts which must be taken into consideration by the county 
commissioners in determining the benefits to be conferred upon such municipal 
property. 

168. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attomey General. 

TAXES AND TAXATION-SMITH ONE PE~ CENT. LAW-LEVIES FOR 
SPECIFIC PURPOSES-LIMITATIONS-LIBRARY PURPOSES. 

There is only one limitation in .the Smith law upon levies for "specific 
purposes" such as one for library purposes and that is found in Section 5649-3 
~uhich provides that the rate for such purpose shall not exceed such rate as when 
levied !IPOn all property of the district in 1911 would not exceed the amount which 
might have been levied for such purpose in 1910. 

By the second paragraph of Section 5649-3 this li111itation may be exceeded, 
if for another purpose a less amount is levied than was levied for such other 
purpose in 1910. 

CoLUMBus, OHio, February 23, 1912. 

Hox. T. T. COl;RTRIGHT, Prosecuting Attorney, Lancaster, 0/zio. 

DEAR SIR :-I beg to ackno\vledge receipt of your letter of February 6th 
requesting my opinion upon the following facts: 

"The total tax valuation of Violet township, and the village of 
Pickerington, for year 1911, was over three million dollars. The total 
amount levied for library purposes last year was $325.00 and under tlze 
Smith 011e per cent. tax law it would seem that 110 larger alllOztnt may 
be levied for the year 1912. 

"Under Section 3407 G. C., one-half of one mill may be levied for 
library purposes such as is covered by the Carnegie letter, which would 
be more than would be required on the part of Violet township and 
Pickerington, to procure this free library. 

"The rate of taxation for the village of Pickerington for the 
year 1911, is ten mills, which can be reduced the coming year owing to 
liqui.dation of certain indebtedness. 

"The tax rate for Violet township, for the year 1911, is 8.5 mills 
and the township can levy the extra amount required to comply with the 
proposition of :Mr. Carnegie and still be below the limit. This can be 

_ done by both village and township and it occurs to me that being able to 
do this and the further fact that the citizens of both are in favor of the 
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proposal, the township and village should not lose this offer of a 
library building because of the fact that less than $1,000.00, was levied 
in 1910. 

''Under Section 3403, G. C., the trustees of the township if proper 
steps were taken, might levy one mill for library purposes, but I am not 
advised at this time whether the citizens of the township have availed 
themselves of the provisions of that section. 

"llut in view of the fact that about one-third of one mill will he 
all that will be required on the part of the township and village, to 
secure the benefits of a free public library, I believe the taxing author
ities should be permitted to make such levy, irrespective of the amount 
levied last year." 

1193 

The italicized portion of your statement of facts is an incorrect statement of 
of the law. The amount of tax levied for a specific purpose or by a specific sub
division in the taxing district in the year 1910, for the year 1911, does not con
stitute a limitation upon the amount which might have be~n levied in the year 
1911 for the year 1912 for the same purpose or by the same subdivision or taxing 
district or in and for any year thereafter. The limitation made by the 1910 tax 
is defined in Section 5649-2 of the Smith law, so-called, 102 0. L. 268 is as 
follows: 

"* * * the aggregate amount of taxes that may be levied on the 
taxable property in any county, township, city, village school district or 
other taxing district, for the year 1911, and any year thereafter, in
cluding * * * levies for state, county, township, municipal, school and 
all other purposes, shall not in any year exceed in the aggregate the 
total amount of taxes that were levied upon the taxable property therein 
* ~· * for all purposes in the year 1910." 

lt is apparent, therefore, that the total amount of taxes levied for all 
purposes, state, county, township, village school district, etc., in Violet township 
and in the village of Pickerington on the 1910 duplicate limits the total amount 
for these combineu purposes which might have been levied in the year 1911, on 
which, plus 6%, may be levied in the year 1912. It is not that the amount of the 
levy for library purposes made by either of these subdivisions is a limitation 
upon the amount that might have been levied in 1911 or may be levied in 1912 for 
that purpose. There is only one limitation in the Smith law upon levies for 
specific purposes and that is found in the first paragraph of Section 5649-3 which 
provides: 

"The maximum rate of taxation in any taxing district for any 
purpose, as now fixed, shall be and is hereby changed so that such 
maximum rate, as levied on the total valuation of all taxable property in 
the district for the year 1911 and any year thereafter would produce no 
greater amount of taxes." 

It will be observed that the language last above quoted constitutes, not the 
amount actually levied in the year 1910, but the amount that might have lawfully 
been levied in that year, the limitation upon the amount that might have been 
levied in 1911 or in any year thereafter. There the one mill limitation of Section 
3403 and the one-half mill limitation of Section 3404 are no longer applicable. 
In their stead however appear the amount that would have been produced by a 
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levy of one mill, for example, upon the duplicate of the township in 1910 as the 
measure of the power of the township to levy for these specific purposes in the 
year 1911 or in any year thereafter. 

The same observation would apply, of course, to the provisions of Section 
4019, General Code, under favor of which the council of any city (and in all 
probability any village) might levy and collect a tax not to exceed one mill on 
each dollar of taxable valuation, and pay it to a private corporation or associa
tion maintaining and furnishing a public library, etc. In short, every limitation 
provided by law as it existed before the Smith law was enacted upon the rate of 
taxation for a specific purpose has been changed so that now the limitation is 
upon the amount which would have been produced by multiplying that rate by 
the total valuation of taxing of the taxing district as shown on the 1910 duplicate. 

From your letter I take it that none of the other limitations of the Smith 
law would be called in question in any way by the effort to conform to the 
requirements of the donor of the proposed library building. That is to say, the 
amount which it is desired to raise would not cause in all probability the ag
gregate levy to exceed the aggregate amount levied in the year 1910 or the rate 
of 10 mills or that of 15 mills prescribed by Section 5649-5b. I trust I have made 
it plain, however, that the taxing authorities may not make the levy they contem
plate if it exceeds, not the amount levied last year, but the amount which might 
lawfully have been levied on the 1910 duplicate. It is to be observed, however, that 
under favor of the second paragraph of, Section 5649-3, which I shall not quote, the 
limitation fixed in the first paragraph above defined may be exceeded if "a less amount 
of tax for a particular purpose (other than the purpose in question) than was 
levied for such purpose in the year 1910" is at the same time levied. That is to 
say, if in the year 1910 the sum of $500 was levied say for general township 
purposes, and in the year 1911 the sum of only $400 was levied for that purpose, 
then, providing none of the other limitations of the Smith law are mvolvecl, the 
trustees may, so to speak, use the $100 thus made available for library purposes. 
Whether or not this provision may be employed so as to exceed the old limitation 
in mills is a very doubtful question upon which I do not pass. 

Yours very truly, 
TIMOTHY S. HoGAN. 

Attorney General. 

180. 

PROSECUTING ATTORNEY -EXPENSES, ALLOWANCE FOR-PAY
MENT OF EXCESS BY. PROSECUTOR CANNOT BE REil\IBURSED
p A YMENT OF BILLS OF PRECEDING YEAR FROM NEXT YEAR'S 
ALLOWANCE. 

By the amendment to Section 3004, General Code, the prosecutor is limited 
in his expenses to an allowance equal to one-half his salon•. He cannot in any 
one year exceed this amount, and if he pays such excess out of his own pocket 
for official and warranted expenses, he cannot be reimbursed for the same. 

Where legitimate bills of the past year are due at the time covered by the 
allowance for the next year1 such bills may be paid out of the allowance for the 
ensuing year except when such a practice would saddle upon a successor the 
burden of expenses incurred by the preceding prosecuting attorney. 

CoLUMBUS, OHIO, March 6, .1912. 

RoN. JoHN F. MAHER, Prosecuting Attorney, Greenville, Ohio. 

DEAR Sm :-I have your letter of January 19, 1912, which is as follows: 
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"I would like to have your opinion interpreting the act of the 
legislature as found on page 74 of the 102 Ohio Laws. This law pro
vides for an additional allowance to prosecuting attorneys in addition 
to that provided by Section 2914, General Code. 

"Shortly after the passage of the law I gave bond as required 
and drew from the county treasury the proportionate amount for the 
balance of the year as provided by said law. During the balance of the 
year 1911, I was compelled to use $22.70 more than the amount of 
money I received. This was owing to the extraordinary and unusual 
condition of affairs that existed here. I also employed secret service 
officers during the month of December, and employed an expert to 
assist me in going over books, vouchers, etc. I intend to use some of 
the allowance for the year 1912 as provided under this act in payment 
of these items. 

"Now the question is, 

" 'Can I use the money I received under this law for the 1912 in 
payment of the expert and secret service officers, and the over-drawn 
amount from 1911 ?' 

"I have filed my account with the county auditor showing that I 
had used $22.70 more than I received for 1911, and have given a new 
bond in an amount equal to my yearly salary, and have drawn from the 
county treasury the sum of $1,185. I owe for the secret service officers 
and expert assistance." 

1195 

I am also in receipt of your letter of January 29, 1912, in which you inform 
me more fully as to the extraordinary condition which made it necessary for 
you to incur the expenses above mentioned, and from the account which you 
give me there can be no doubt but that it was your duty to incur these expenses, 
and that it was greatly to the interest of the pubilc that you did so. 

Section 3004 of the General Code, as it stood prior to the last amendment, 
was as follows: 

"In addition to his salary, each prosecuting attorney shall be allowed 
his reasonable and necessary expenses incurred in the performance of his 
official duties, or in furtherance of justice, which expense account shall be 
itemized and duly vertified, and if found correct, shall be allowed by 
the county commissioners and paid monthly from the general fund of 
the county." 

Under this section, as it stood, undoubtedly, you could have been reim
bursed for all of these expenses by the county commissioners, and under the 
circumstances detailed in your letter there can be no question but that the allow
ance would have been made; but the legislature, by the amendment to Section 
3004, changed the method of providing for experts of this kind, and instead 
of authorizing the commissioners to allow the prosecuting attorney his reasonable 
and necessary expenses, incurred in the performance of his official duties, or in 
furtherance of justice, mc;mthly, without any limit as to the same, placed the 
matter entirely in the hands of the prosecuting attorney by virtually making him 
an allowance equal to one-half of his salary, to be expended at his discretion 
for the purposes provided in the act, the prosecuting attorney to annually account 
for his expenditure of said sqm and to pay the balance, if any remain at the end 
of the year, into the county treasury. This Section, 3004, as amended 102 0. L. 
74, is as follows: 
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"There shall be allowed annually to the prosecuting attorney in 
addition to his salary and to the allowance provided by Section 2914, 
an amount equal to one-half the official salary, to provide for expenses 
which may be incurred by him in the performance of his official duties 
and in the furtherance of justice, not otherwise provided for. Upon 
the order of the prosecuting attorney the county auditor shall draw 
his warrant on the county treasurer payable to the prosecuting attorney 
or such other person as the order designates, for such amount as the 
order requires, not exceeding the amount provided for herein, and to be 
paid out of the general fund of the county. 

"Provided that nothing shall be paid under this section until the 
prosecuting attorney shall have given bond to the state in a sum not less 

'than his official salary to be fixed by the court of common pleas or 
probate court with sureties to be approved by either of said courts, 
conditioned that he will faithf"ully discharge all the duties enjoined 
upon him, by law, and pay over, according to law, all moneys by him 
received in his official capacity. Such bond with the approval of such 
court of the amount thereof and sureties thereon and his oath of office 
incl9sed therein shall be deposited with the county treasurer. 

"The prosecuting attorney shall annually before the first Monday 
of January, file with the county auditor an itemized statement, duly 
verified by him, as to the manner in which fund has been expended 
during the current year, and shall if any part of such fund remains in his 
hands unexpended, forthwith pay the same into the county treasury. 
Provided, that as to the year 1911, such fund shall be proportioned 
to the part of the year remaining after this act shall have become 
a law." 

Construing this section, it is my opinion that it is in the nature of a definite 
and fixed allowance, dependent only upon the amount of the prosecutor's salary, 
the allowance to equal one-half thereof. There is no provision of the statute 
for increasing it, and, therefore, as it is an annual allowance, which expires at the 
end of the year, any balance remaining to be paid into the treasury, it must be 
assumed that the legislature intended the prosecuting attorney not to exceed 
the amount of this allowance. 

As to the sum of $22.70, therefore, which you expended in excess of your 
allowance for the year 1911, my opinion is that there is no way in which you can 
be reimbursed. for the same, the amount allowed you being fixed and there being 
no way in which an increased allowance could be made. When you paid this 
amount after your fund was exhausted, you must be held to have assumed the 
liability yourself, and while it seems unjust, I am of the opinion that you cannot 
be reimbursed for the same. 

As to the amount still due secret service officers and experts employed by you 
to assist in going over the books, vouchers, etc., of county officials under in
vestigation, which amount is due for service rendered in 1911 but has not yet been 
paid, it is my opinion that you can legally pay the same out of the allowance 
made to you for the year 1912. It seems to me that the situation is the same 
as if, those services being of a continuing nature, the accounts had not been 
presented to you before the first Monday of January, 1912,1 at which time you were 
required to pay any balance remaining in your hands into the treasury. Suppose, 
for instance, you had had a balance remaining in your hands, more than sufficient 
to pay these bills, and you knew that the bills were outstanding and unpaid but 
had not been presented to you and you did not know the exact amount of the 
same; under the law, you would, nevertheless, have had to pay said balance 
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into the county treasury, and the situation would be the same as it is now. I 
think, therefore, that these bills can be paid out of your allowance for 1912. 
But, as before indicated in this opinion, there is no way of increasing your allow
ance and you will have to administer your office so that the expenses for 1912, 
including the amounts paid for services rendered in 1911, will not exceed your total 
allowance. 

I do not wish it understood by this opinion that one prosecutor would have 
the right to incur bills during the last year of his term which would be a charge 
upon his successor, which would have to be paid out of the allowance to the 
successor in the succeeding year, as, in my opinion, this could not be done. In your 
case, as the expenses were incurred by you as prosecutor, legitimately, and as your 
imperative duty and the interest of your county required that you should incur 
them, I think it only proper that the same should be paid out of your allowance 
for this year. 

Very truly yours, 
TIMOTHY S. HOGAN. 

Attorney General. 

189. 

11UNICIPAL CORPORA TIOXS-BANKS AXD BANKING-11UNICIPAL 
DEPOSITORY-PRIVATE BANK OWNED BY I~DIVIDUAL-PAID 
IN CAPITAL STOCK. 

A private bauk owued by an iudividual has uo "paid in capital stock" and 
therefore canuot be made a public depository of a muuicipality under Section 7004 
General Code. 

COLUMBUS, OHIO, March 8, 1912. 

HoN. ARTHUR VAN EPP, Prosecutiug Attorney, Medina, Ohio. 

DEAR Sm :-I am in receipt of your favor of February 15, 1912. requesting 
my opinion as follows: 

"11r. J. H. Firestone, of Spencer, Ohio, for a number of years past 
has operated a private bank at that place, called The Farmers' Savings 
Bank, of which he is the sole owner and proprietor, but which. does 
not seem to have any capital stock, at least the amount invested is 
unknown, and his responsibility seems to be unknown, other than that 
he owns generally quite a large amount of property and is engaged in a 
number of different kinds of business. · 

"Sometime ago the board of education of Spencer township 
selected this bank as depository for school funds, and the question now 
arises, can this bank properly qualify?" 

Section 7604 General Code authorizes the board of education to provide by 
resolution for the deposit of any or all moneys coming into the hands of the 
treasurer. This section is as follows: 

"The board of education of any school district by resolution shall 
provide for the deposit of any or all moneys coming into the hands of its 
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treasurer. But no bank shall receive a deposit larger than the amount of 
its paid in capital stock, and in no event to exceed three hundred thou
sand dollars." 

I call your special attention to the first clause of the last sentence of this 
section, viz., "that no bank shall receive a deposit larger than the amount of 
its paid in capital stock." 

Under the facts as detailed in·your Jetter I am unable to conceive how the 
amount of the paid in capital stock of the bank to which you refer could he 
ascertained; and it is my opinion that this bank being owned solely by one man, 
and not being incorporated cannot be considere<ol as having any capital stock; and 
for this reason my opinion is that it cannot properly be designated as a depository 
for the school funds. 

I enclose herewith a copy of an opinion rendered by me on April 29, 1911, to 
Hon. ]. R. Stillings, prosecuting attorney, Kenton, Ohio, which refers to this 
subject and which goes to the extreme limit in allowing unincorporated banks to be 
designated as depositories. vVere it not for the decision referred to in my said 
opinion to Mr. Stillings I would have been forced to hold that the words "paid 
in capital stock" must necessarily refer to an incorporated bank, and that the 
legislature intended that deposits of school funds should only be made in banks 
which were subject to the supervision and inspection of either state or federal 
officials. 

195. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Att•omey General. 

TAXES AND TAXATION-SMITH ONE PER CENT. LAW-POWER OF 
COU:-\TY COl\Il\fiSSIONERS TO FUND INDEBTEDNESS-EXHAUS
TiON OF GENERAL FUND A CONDITION PRECEDENT-PAY
MENT OF OVERDRAFTS FROM GENERAL FUND IN FRANKLIN 
COUNTY. 

The power of 'the county commuszoners to issue bo11ds for the purpose of 
funding existing indebtedness does not exist until all moneys in the general fund 
which may be devoted to the purposes of paying such indebtedness have become ex
hausted. 

CoLUMBUS, OHio, March 12, 1912. 

HoN. H. S. BALLARD, Assistant Prosecuting Attonzey, Columbus, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of March 2nd, which 
I quote in full : 

"In your op11110n of February 1st, with regard to the financial 
condition of Franklin county, Ohio, on page 36 with reference to the 
repayment of overdrafts in certain county funds, you suggest that 
the county commissioners and the auditor obtain money from banks 
of the city in order to enable them to meet the obligations arising under 
improvement contracts, and that bonds may then be issued by the 
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commissioners to pay such notes. As I interpret your opinion, the test 
of the commissioners' power to issue bonds depends upon the maturity 
of the indebtedness. 

"I am informed by the auditor that the total amount of. over
drafts will be in the neighborhood of $100,000.00. While the payments 
by which these overdrafts were occasioned were made from the 
general balances in the treasury, there was at the time when such over
drafts were created in the treasury the sum of about $100,000.00 to 
the credit of the tax omission fund and delinquent personal tax fund. 
Both of these funds should now be distributed to the taxing districts 
entitled to receive same, and if it could be considered that the over
drafts above mentioned were paid entirely out of these two funds, we 
would have a matured indebtedness in the full amount of the overdrafts, 
and bonds could therefore be issued by the county commissioners to raise 
funds to meet such indebtedness. I should like to have your opinion 
upon this matter." 

1199 

You have correctly interpreted that portion of my prior opm1on to your 
department, to which you refer. Section 5656, General Code, which I quoted in 
that opinion, does not contain language like that found in Section 3916, the 
corresponding provision with respect to the power of a municipal council. That 
language, found in Section 3916, and omitted from Section 5656, is, 

"* * * or when it appears to the council for the best interest of the 
corporation." 

Sections like Section 5656 must be given a strict construction, and as I see 
it, there is no escape from the conclusion that the power of the commissioners 
under that section does not exist until the debt has matured. 

When I first considered the question submitted in the second paragraph 
of your letter, I was of the opinion that the procedure outlined by you would be 
proper. On more mature consideration, however, I have reached the opposite 
conclusion. As 1 understand the facts, there was an actual cash balance in the 
treasury of the county, as of the 1st of ?>larch and prior to the semi-annual 
distribution in amount considerably less than $100,000.00. The amounts required to 
be distributed to the several taxing districts from the tax omission fund and the 
delinquent personal tax fund are now due and payable, and in the aggregate they 
exceed the sum of money in the treasury as aforesaid. I understand that your 
question is as to whether or not the total amount of the county's obligation to the 
several taxing districts can now be funded, leaving the tax balance, not needed for 
any other purpose, available for the payment of obligations not now due. In 
other words, the query is as to whether the entire overdrafts may be considered 
as being in the tax omission fund and the delinquent personal tax fund, notwith
standing the fact that there is now. money in the treasury which could be dis
tributed to those entitled to participate in these funds. 

As I have already suggested, my ultimate conclusion has been in the negative 
on this question. The general treasury balance is unidentified as to funds-that is 
to say, it is merely money, and belongs to no specified fund excepting that it is 
separated into moneys received from the 1911 levy and those received prior thereto. 
Stated more accurately I should perhaps say that this general balance might belong 
to any one or more of several different funds. That being the case I am of the 
OJ.Jinion that the treasurer and the auditor have no authority to appropriate such 
money to any particular fund or funds. The money lies in the depository, sub
ject to the check of the treasurer. The treasurer must issue the check upon the 
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warrant of the auditor, drawn on any one of these funds, so long as there is 
money in the depository to the credit of the checking account, in excess of the 
proceeds of the 1911 levy and the appropriation made or to be made as of l\Iarch 
1st. 

As the different obligations of the county becomes due then, it is the duty of 
the auditor ·to issue his warrant thereon, and the duty of the treasurer to honor 
such warrants, so long as he has money for that purpose. That being the case, 
it f~llows that it is now the duty of the auditor, in the course of the distribution 
of these two funds already mentioned, to issue warrants against the treasury; and 
it is the duty of the treasurer to honor such warrants as they are issued. The 

· duty of the auditor and that of the treasurer, of course, ceases when the general 
balance in the treasury in the credit of funds therein prior to .l\Iarch 1st or the 
semi-annual distribution becomes exhausted. Until that time, however, these two 
duties exist, irrespective of the fund on which a particuiar warrant is to be drawn. 
Stated succinctly, it is a case of "first come, first served." 

I am; therefore, of the opinion that it is the duty of the auditor to issue 
distribution warrants, and of the treasurer to pay such warrants, until the moneys 
in the old general balance are exhausted. Then the commissioners may borrow 
money or issue bonds for the purpose of providing funds wherewith to complete 
the distribution. Then the other obligations of the county must be met in like 
manner as they mature. 

The course suggested in my former opinion, that is, the issuance of notes of 
the county, and their retirement out of the proceeds of bonds duly advertised 
and sold, would seem to obviate any practical difficulties that might be encountered. 

Very truly yours, 
TIMOTHY S. HoGAN, 

A ttomey General. 

201. 

BOARD OF EDUCATION-BOND ISSUE FOR I:MPROVEMENT OF 
SCHOOL BUILDING-VOTE OF ELECTORS-PROCEDURE U.i\'DER 
7629 IMPOSSIBLE AFTER PROCEDURE UNDER 7625. 

The board of education submitted to the electors the question of a bond issue, 
the amount of which, in addition to the amount certified to .the auditor, would 
pro<H sufficiellt to improve a certain school buildilzg in accordance with a1z order of the 
inspector of worllslzops and factories, but by reason of the reduction of the estimate 
by the budget commission, the board was u11able to proceed with the improvement. 

In order to supply the deficiency, the board twice submitted the issue of 
bo11ds to the electors, wzder Section 7625 and received a negative vote in each 
illstmzce. Held: . 

That action Ollce lzavi11g been taken under Section 7625, General Code, re
course could 11ot be had to Section 7629, General Code, for the same purpose, and 
that the board was without remedy. 

CoLUMBUS, OHIO, February 29, 1912. 

HoN. X. CRAIG ::\IcBRIDE, Prosecuting Attorney, Hillsboro, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of January 24th, en
closing a letter addressed to you by the president of the village board. of education 
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in your county, and requesting my opinion upon the facts therein stated. The 
facts which give rise to this question are as follows, as disclosed by the letter 
of the president: 

"Before the Smith one per cent. law went into effect the board of 
education certified a levy at a rate in excess of the rate authorized by 
that law to the county auditor; at or about the same time the said 
board, proceeding under Section 7625, General Code, submitted to the 
electors of the district the question of issuing bonds for an amount 
which, together with the proceeds of the local levy as made, was esti
mated to be sufticient to provide for the improvement of a certain school 
building which has been ordered improved by the. inspector of workshops 
and factories; the proposed bond issue was approved by the electors. 

"The enactment of the Smith law had the effect of reducing the 
amount of money available as the fruits of taxation to the board of 
education; in consequence of this state of affairs the total amount at 
the command of the board for the purpose of making the needed im
provements is quite insufficient therefor. In order to supply the de
ficiency, the board of education has twice submitted the issue of bonds 
to the electors under Section 7625 since October, 1911, when it became ap
parent that there would be a deficiency, but on both occasions the result 
of the referendum has been unfavorable." 

The question thus presented is as to whether there is any way in which 
money can be raised to supply the deficiency thus created. 

In my previous opinion of October 3rd, addressed to you I advised you that 
no emergency tax levy could be made for this purpose under the Smith law·. Not at that 
time ha\·ing accurate knowledge of the fact I advised recourse to Section 7629, 
General Code. I am of the opinion, however, that this section is not available. 
Section 7625, General Code provides as follows : 

"\Vhen the board of education of any school district determines 
that for the prover accommodation of the schools of such district 
it is necessary to purchase a site or sites to erect a school house or 
houses, to complete a partially built school house, to enlarge, repair or fur
nish a school house, or to do any or all of such things, that the funds at 
its disposal or that ca11 be raised under the provisions of Sections seventy
six hundred and twent:y-nine, and sevent}'-six hundred and thirty, are not 
sufficient to accomplish the purpose and that a bond issue is necessary, 
the board shall make an estimate of the probable amount of money re
quired for such purpose or purposes and at a general election or 
special election called for that purpose, submit to the electors of the 
district the question of the issuing of bonds for the amount s~ estimated. 
Notices of the election required herein shall be given in the manner 
provided by law for school elections." 

It thus appears that the procedure under Section 7625 cannot be followed 
unless that authorized by Section 7629 is not productive of enough revenue to ac
complish the purpose for which the bonds are to be issued. Although the ques
tion is not free from doubt I am of the opinion that after action has once been taken 
under Section 7625 action under Section 7629 cannot thereafter be taken for the 
same purpose. Putting it in another way when a board of education has sought 
and received the approval of the electors upon an issue of bonds for the purpose 
of improving or constructing school property it cannot thereafter issue other 



1202 PROSECUTING ATTORNEYS 

bonds without the approval of the electors for the same purpose. The case of 
this board of education is a hard one as it results from failure to anticipate the 
action of the general assembly and not from failure to comply with the law or 
to exercise reasonable care in administering the fiscal affairs of the district. 
However, I do not see that it differs from what it would have been if the electors 
had refused to approve a larger bond issue if originally asked for. There are, 
or course, instances under the existing statutes in which the orders of the chief 
inspector of workshops and factories cannot be enforced unless the electors of the 
school district consent to borrowing money sufficient to carry them out. The 
people have expressed their judgment as to the amount of money they desire to 
borrow for the purpose of making the improvement in a very decisive manner. 
In my judgment the officers concerned, both state and district, will have to 
conform their arrangments to the popular verdict. 

203. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

CITY SOLICITOR-TERM OF OFFICE UNTIL SUCCESSOR "ELECTED" 
AND QUALIFIED-POWERS OF APPOINTMENT BY MAYOR. 

As a general proposition of law, a person who, under statute, holds mttil his 
successor is elected and qualified, does not lose his office by the mere failure of a 
successor to qualify. Fttrthermore, as the statute providing for the city sol£citor 
expressl:y stipulates for the holding of the office until his successor is "elected" 
and qualified, a vacancy will not be created in that office by the failure of an 
elected official to qualify and a successor "appointed," but the incumbent will hold 
over until an "elected" sttccessor has qualified. 

CoLUMBUS, Omo, March 14, 1912. 

HoN. CHARLES F. RIBBLE, Prosecuting Attomey, Zanesville, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of January 9th, sub
mitting for my opinion thereon the following facts: 

"In November, 1909, 'T' was elected city solicitor of the city of 
Zanesville; on January 1, 1910, he assumed the duties of the office," 
having duly 9ualified therefor. In November, 1911, 'L' was elected city 
solicitor for the city of Zanesville for the term of two years beginning 
January 1, 1912. 'L' received notice, both from the auditor and from 
the board of state supervisors of elections, of the result of the election, 
but without filing bond or taking the oath of office within ten days 
from and after the receipt of either of these notices, died. 

" 'T' claims the right to continue in office during the entire term 
for which 'L' was elected. It is asserted, on the other hand, that the 
council, under Section 4242, General Code, has power to declare the 
office vacant." 

Upon the facts as you state them, the following questions of law arise: 

1. Is there now a vacancy in the office of city solicitor of Zanesville? 
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2. Has council now the authority to declare a vacancy in the office of city 
solicitor? 

3. If the death of "L" under the circumstances mentioned created a vacancy 
or authorized council to create a vacancy, how may that vacancy be filled? 

The following sections of the General Code must be considered in answering 
these questions : 

"Section 7. A person elected or appointed to an office who is 
required by law to give bond or security previous to the performance 
of the duties imposed on him by his office, who refuses or neglects to 
give such bond or furnish such security, within the time and in the 
manner prescribed by law, and in all respects to qualify himself for the 
performance of such duties, shall be deemed to have refused to accept 
the office to which he was elected or appointed, and such office shall be 
considered vacant and be filled as provided by law. 

"Section 8. A person holding an office or public trust shall con
tinue therein until his successor is elected or appointed and qualified, unless 
otherwise provided in the constitution or laws. 

"Section 4303. The solicitor shall be elected for a term of two 
years, commencing on the first Monday of January next after his 
election, and shall serve until his successor is elected and qualified. 
He shall be an elector of the city." 

"Section 4242. The council may declare vacant the office of any 
person elected or appointed to an office who fails to take the required official 
oath or to give any bond required of him, within ten days after he has 
been notified of his appointment or election, or obligation to give a new 
or additional bond, as the case may be." 

"Section 4252. In the case of death, resignation, removal or dis
ability of any officer or director in any department of a city, unless other
wise provided by law, the mayor thereof shall fill the vacancy by ap
pointment, and such appointment shall continue for the unexpired term 
and until a successor is duly appointed, or duly elected and qualified, 
or until such disability is removed." 

Sections 7 and 8 of the General Code, above quoted, do not, in my opinion, 
apply to municipal officers; at least, they do not apply to the case of the city 
solicitor, which is specifically provided for by the other sections above quoted. 
Inasmuch, however, as there have been decisions under Sections 7 and 8 of the 
General Code, or rather under the sections of the Revised Statutes corresponding 
to them, and under similar sections of the law, I have deemed it best to set these 
sections forth in full. 

:\Iy attention is called to certain decisions under statutes similar to those 
above quoted, and under Sections 7 and 8, General Code, and their predecessor 
sections of the Revised Statutes. The following are examples of such decisions: 

In State vs. Hopkins, 10 0. S. 509, the action was in quo warranto, on 
relation of one appointed to fill a vacancy in the office of county treasurer, against 
the prior incumbent who insisted on holding over. The vacancy to which ~relator 
had been appointed was occasioned by the death of the person elected as the suc
cessor of the defendant, which person had died before qualifying in the manner 
prescribed by law. For the sake of clearness, I quote the entire opinion on page 
511 of the report: 

"By the Court. The county commissioners are expressly authorized 
by statute to appoint a county treasurer, whenever that office shall become 
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vacant 'by death, resignation, removal, neglect to give bond, or from any 
other cause.' Swan's Stat. 1017. It is further provided by statute 
(56 Ohio L. 105), that if the treasurer elect 'shall fail to give bond and 
take the oath of office, as prescribed by law, on or before the first 
:Monday of September next his election, the office shall become vacant 
and shall be filled as provided by law.' 

"By reason of the death of .1\Iatthias Rapp, prior to the commence
ment of the term for which he had been elected, there was no person on 
the first l\londay of September, 1860, entitled to take and hold the 
office during the regular statutory term commencing on that day. And 
this want of a regular incumbent for the term occasioned by the death 
of a party·who would otherwise have been such, constitutes, as we think, 
a vacancy occasioned by death, within the meaning of the statute. And 
were it necessary, we should hold that, under the statute last cited, 
the office became vacant upon the failure of Rapp to give bond and take 
the oath of office. True, this failure was caused by the act of God, and 
not by the laches of the party, but its effect upon the office is the same, 
whatever may have been its cause. 

"This construction makes the legislative intent accord with the con
stitutional policy by which no person is 'eligible to the office of county 
treasurer for more than four years in any period of six years.' The 
demurrer to defendant's answer must be sustained and judgment of 
ouster entered against him." 

I call attention to the following facts in connection with this decision: In 
the first place the statute under which the relator was appointed authorized the 
commissioners to appoint a county treasurer whenever the office should become 
vacant by death, etc. In that particular that case was different from that under 
consideration here. A mayor's power of appointment under Section 4252, General 
Code, seems to be restricted to vacancies arising from the death, resignation, 
removal, or disability of an officer. In other words, there seems to be no author
ity to appoint, even when a vacancy is occasioned by council's declaration of its 
existence, or in the case of the death of one who is merely an officer-elect. In 
the second place, the court in this case might have .based its decision on the ground 
that the incumbent who was attempting to hold over had already served four 
consecutive years and was precluded by the constitution from continuing in 
office longer. The importance of this fact will become ap'parant on consideration 
of a decision in State ex rei. vs. l\Ietcalfe, 80 0. S., 244. 

In State vs. Poorman, 61 0. S., 506, the action was in mandamus to compel 
the county commissioners to approve the bond of one elected to the office of sheriff 
who had failed to file his bond within the time limited by ·law. No question 
bearing upon the issues involved in the query presented by you was considered or 
determined by that case. 

In Davies vs. :State 11 C. C., n. s., 209, the question was as to the title to 
office of one who had failed to qualify within the time limited by statute. No 
question as to the right of the prior incumbent to hold over was presented or con
sidered by the court, which, in an elaborate opinion, discusses the effect of pro
visions like those of Section 7, General Code, without taking into account the 
various provisions like those incorporated in Section 8, General Code. 

As I see it, the precise question suggested-as to the joint meaning of pro
visions like those incorporated in Sections 7 and 8, and in Sections 4242 and 4303, 
General Code-has been passed upon but once by the supreme court of Ohio, and 
that was in a case containing peculiar features which might distinguish it from 
that made by the fact upon which your question is based. I refer to the case of 
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State ex rei. vs. :\letcalfe, already cited. The second branch of the syJlabus of that 
case lays down a proposition of law which can be made applicable to the facts that 
you submit. It is as follows: 

"The death of a person elected to an office .before he qualified 
does not create a \'acancy where the constitution provides that an incum
bent in an office shall hold for his term and until the election and qual
ification of a successor." 

As I see it, this proposition of law, if of universal application, is applicable 
to the facts which you state. That is to say, the mere fact that the provioion 
as to holding over until the qualification of a successor, relied upon in the :\letcalfe case, 
was a constitutional one does not make the case different from what it would have 
been had it been a statutory provision of the same character. A sufficient reason 
for so holding appears in the fact that statutes like Section 8 of the General Code 
are based upon weJI-understood principles of public policy. These principles are 
discussed in the opinion of State vs. :\letcalfe and in :\lechem on Public Officers. 
In other words, it is the policy of the law that there shall not be a vacancy in an 
office so long as there is someone to take the office, and even where statutes do 
not provide that officers shall continue in office until their successors are elected 
and qualified, it is sometimes held that they have the right to do so. For this 
reason, then, Section 4303 is of controlling importance, as against any statute or 
statutes respecting the existence of a vacancy in the office of city solicitor. 

But it is not necessary to rely upon State vs. :\Ietcal fe or upon the general 
principle last above referred to, in order to reach the conclusion that, on the facts 
you submit, there is neither a vacancy in the office of city solicitN, nor can council 
declare a vacancy to exist. Having regard to the exact language of the above 
quoted sections of the General Code, it appears that it is the solicitor's right to 
serve for a term of two years and "until his successor is elected and qualified." 
It is clearly the intention of this section that the solicitor, an elective officer, shall 
only, except in case of death, resignation, and the like, be displaced by a person 
who has himself received the vote of the electors. ~uch provisions are uot to be 
regarded as merely accidental and full weight will be given to every word therein. 
(People vs. Lord 9th ::\lich., 227) cited in :\lechem on Public Officers, Section 402. 

I am,·therefore, clearly of the opinion that so long as "T," the incumbent 
in the office of the city soiicitor of Zanesville, continues willing and physically able 
to discharge the duties of that office, and remains qualified therefor, he cannot be 
supplanted therein, save by another person who has been elected to the office of 
city solicitor. 

That being the case, I am of the opinion that this particular provision is stlf
ficient to take the case out of the operation of general statutes like Section 4242. 
lt is a well-understood rule, of course, that where a particular statute is incon
sistent with a general one, it will be regarded as an exception to the latter. So 
I believe the law to be, that while Section 4242 prescribes a rule of action with 
respect to municipal officers generally, it docs not apply to the case of a city 
solicitor, when the prior incumbent, by holding over, could make impossible the 
occurrence of an actual vacancy, as distinguished from the vacancy which might 
exist by decree of council. 

Still another reason for the holding which I have suggested is found in the 
peculiar language of Section 4252 of the General Code, upon which I have already 
commented. Closely examining this section it appears that even if council might 
declare a vacancy in the office of city solicitor under the circumstances detailed in 
your question, there would be no authority for any officer to appoint to fill this 
vacancy. Accordingly, under Section 4303, even if that section be not construed 
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as aforesaid, the incumbent would have the right to hold over, so as not to in
terrupt the public business and to offend against the rule of public policy above 
referred to. 

In passing, I might be permitted to remark, that the case of State ex rei. 
vs. Hopkins is discussed and the true meaning of the decision therein pointed out 
on page 270 of the opinion in the case of State ex rei. vs. Metcalfe, supra. Other 
decisions are referred to in that opinion all of which might be examined with 
profit in connection with your question. I forbear, however, for the sake of 
brevity from quoting them or even citing them here. The plain meaning of the 
language used in the statutes under consideration renders more exhaustive treat
ment of the subject unnecessary. 

Very truly yours, 
TIMOTHY S. HoGAN, 

A !forney General. 

204. 

BOARD OF EDUCATION-TRANSFER OF FUNDS-TUITION FUND TO 
BUILDING FUND-POWERS OF BOARD AND COMMON PLEAS 
COURT. 

As the tuition fund is in the nature of a trust fund, for the benefit of each 
individual youth in the state, transfers from said fund, in the treasury of a school 
district to a building fund cannot be made except under provision and conditions 
provided for in Section 5655 General Code for the purpose of reducing tax levy 
estimates at the annual meeting of the board. 

The common pleas court has powers, under Sections 2296-2302, General 
Code, to permit transfers "when no injury will result therefrom!' but in view of the 
peculiar uature of the tuition fund, such action would be a rare possibility. 

CoLUMBUS, OHIO, February 23, 1912. 

HoN. I. H. BLYTHE, Prosecuting Attorney, Carrollton, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of February 1st, re
questing my opinion upon the following questions: 

"Under Sections 5654 and 5655, G. C., can the board of education 
of a township school district, at any time, transfer $842.00, or any other 
sum, from the tuition fund in the treasury of the school district to 
the building fund, and use it for building a school house in one of the 
sub-districts of said school district, when, if said money is transferred 
there will not be enough money in the tuition fund to pay the teachers 
for the following eight months of school year? 

"Also, could the above sum be transferred if no part of the $842.00 
was a surplus of the proceeds of a special tax or the proceeds of a 
loan for a special purpose; but all of said money so transferred came 
from the usual sources from which the tuition fund is derived?" 

I also acknowledge receipt of your letter of February 17th, enclosing memo
randum prepared by you, setting forth your views on the questions you have sub
mitted. 
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The following sections of the General Code are applicable to the solution of 
your questions: 

"Section 5654. When there is in the treasury of any city, village, 
county, township or school district, a surplus of the proceeds of a special 
tax, or of the proceeds of a loan for a special purpose, which is not 
needed for the purpose for which the tax was levied, or the loan made, 
it may be transferred to the general fund by an order of the proper 
authorities entered on their minutes." 

This section, under the facts you state, cannot authorize the transfer of which 
you speak. The sections which I will hereinafter cite will show that the tuition 
fund cannot considered as the proceeds of a special tax; certainly it is not the 
proceeds of a loan for a special purpose: 

"Section 5655. \Vhen there is in the treasury of such civil 
division, as provided in the next preceding section, at the annual meet
ing or meetings otherwise provided by law at which the annual tax levy 
is to be considered and adopted, a surplus not exceeding one thousand 
dollars in any one established fund or division of the funds, which is not 
needed for the purpose for which the fund was created, the money ap
propriated, or the tax levied, before such annual tax levy is rriade, it may 
be considered as unappropriated and may be re-apportioned and trans
ferred, by an order as is provided in such section, to another existing 
fund for which a tax is to be or would otherwise be levied. The sum 
which it would be necessary to raise by taxation for any purpose, if 
no such re-apportionment was made, shall thereupon be reduced to 
the extent of the transfer thus made. This section shall not authorize 
such re-apportionments or any transfer of funds at any other time than 
the meeting aforesaid to determine the tax levy nor authorize trans
fers at any one such meeting of over three thousand dollars in the 
aggregate, nor that the amount which may be lawfully raised by taxa
tion for any purpose may be increased by such transfer." 

This section, in my opinion, constitutes sufficient authority for a transfer 
for any surplus in the tuition fund, made at the annual meeting fixed by law 
at the time for consideration and determination of the annual tax rate. A transfet can
not be made at any other time, and then only when the money to be transferred 
positively is not needed for the purpose for which it was levied. Under your state
ment of facts it is perhaps unnecessary to determine whether the sections now 
under consideration would ever authorize a transfer of a part of a tuition fund 
or not; it being true, as you state, that the transfer desired to be made by the 
board of education you mention will result in depleting the tuition fund to a point 
at which it would be insufficient to pay teachers for eight months of school as 
required by law, this fact is alone sufficient to support the conclusion that transfers 
may not be made under authority of this section ; also it does not appear m 
your letter that the proposed transfer is to be made at the annual meeting. 

"Constitution-Article VI, Section II: The general assembly shall 
make such provisions, by taxation, or otherwise, as, with the income 
ansmg from the school trust fund, will secure a thorough and efficient 
system of common schools throughout the state, * * *." 
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In pursuance of this section of the constitution, the following legislation 
has been enacted : 

"Section 7575, (General Code, as amended 102 0. L., 266). For 
the purpose of affording the advantages of a free ecucation to all the 
youth of the state, there shall be levied annually a tax of three 
hundred and thirty-five thousandths of one mill on the grand list of 
the taxable property of the state, to be collected as are the other taxes 
and the proceeds of which shall constitute 'the state common school 
fund,' * * *. 

"Section 7582. The auditor of state shall apportion the state 
common school fund to the several counties of the state semi-annually, 
upon the basis of the enumeration of youth therein, as shown by the 
latest abstract of enumeration transmitted to him by the state commis
sioner of -common schools. * * ~-

"Section 7586. Each board of education, annually, at a regular or 
special meeting held between the third Monday in April and the 
first ::\Ionday in June, shall fix the rate of taxation necessary to be 
levied for all school purposes, after the state funds are exhausted. 

"Section 7587. Such levy shall be divided by the board of education 
into four funds: First, tuition fund; second, building fund; third, 
contingent. fund; fourth, bonds, interest and sinking fund. A separate 
levy must be made for each fund." 

"Section 7595. No person shall be employed to teach in any public 
school in Ohio for less than forty dollars a month. \Vhen a school 
district has not sufficient money to pay its teachers forty dollars per 
month for eight months of the year, after the board of education of such 
district has made the maximum legal school levy, three-fourths of which 
shall be for the tuition fund, then such school district may receive 
from the state treasurer sufficient money to make up for the deficienoy. 

"Section 7600. After each annual settlement with the county 
treasurer, each county auditor shall immediately apportion the school 
funds for his county. Th~ state common school fund must be ap
portioned in proportion to the enumeration of youth in each of the several 
school distr:cts within the county, except if an enumeration of the youth of 
any district has not been taken and returned for any year, such dis
trict shall not be entitled to receive any portion of such fund. The 
local school tax collected from the several districts must be paid to the 
districts from which it was collected. ::\Ioney received from the state 
on account of interest on the common school fund shall be appor
tioned to the school districts and parts of districts within the terriory 
designated by the auditor of state as entitled thereto, in proportion to 
the enumeration of youth therein. All other money in the county 
treasury for the support of common schools, not otherwise appro
priated by law shall be apportioned annually in the same manner as the 
state couzmon school fund .• 

"Section 7603. The certificate of apportionment furnished by the 
county auditor to the treasurer and clerk of each school district must ex
hibit the amount of money received by each district from the state, 
the amount received from any special tax levy made for a particular 
purpose, and the amount received from local taxation of a general 
nature.· The amo111zt received from the state common school fund 
and the c01111110n school fund shall be designated the 'tuition fund' and 
be appropriated only for the pa)•ment of superintendents and teachers. 
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Funds received from special levies must be designated in accordance 
with the purpose for which the special levy was made and be paid 
out only for such purpose, except that, wizen a bala11ce remains in such 
fund after all expenses iucideut to the purpose for which it was 
raised lzave been paid, such balance will become a part of tlze contin
gent f~t~zd and tlze board of educalio;z shall make such transfer by resolu
tion. Funds received from the local levy for general purposes must 
be designated so as to correspond to tlze partiwlar purpose for whiclz 
tlze levy was made. :\Ioneys coming from sources not enumerated herein 
shall be placed in the contingent fund." 

1209 

The section last above quoted tends to throw some doubt on the powers to 
transfer from the tuition fund to the contingent fund even under Section 5655, 
General Code, above quoted and the conditions therein stated. However, as I 
have already indicated, this question is not of importance here. 

"Section 7644. Each board of education shall establish a sufficient 
number of elementary schools to provide for the free education of the 
youth of school age within the district under its control, at such 
places as will be most convenient for the attendance of the largest 
number thereof. Every elementary school so established shall con
tinue not less than thirty-two nor more than forty weeks in each school 
year. All the elementary schools within the same school district shall be 
so continued." 

The liberal quotations of statute which I have made, makes it unnecessary, I 
think, for me elaborately to discuss the questions submitted by you. On the face 
of these statutes, it is, I think, apparent that the tuition fund is in the nature of a 
trust fund, the purpose of which is to afford to each individual youth of school 
age in the state the benefits of a common school education which consists of ap
proximately eight months of school. One of the elements of this equality of 
opportunity so guaranteed is that competent teachers, adequately compensated, 
shall be cmployeol during the period of eight months. 

There is no authority on the part of the board to transfer the tuition fund, 
save under Section 5655, General Code, and the condition therein enumerated. 
The common pleas court has authority under Sections 2296 to 2302, inclusive, 
General Code, to transfer funds "when no injury will result therefrom." In view 
of the peculiar nature of the tuition fund, I question whether the common pleas 
court would exercise its authority under the,e sections to transfer from that fund. 

Very truly yours, 
TIMOTHY S. HoG.\~, 

Attorney General. 
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214. 

PROSECUTING ATTORNEY-POWER TO HIRE AND PAY CLERICAL 
ASSISTANT-FUND FOR EXPENSES IN "OFFICIAL DUTIES" AND 
"FURTHERANCE OF JUSTICE." 

When no allowance has been made for a county detective under provisio11 of 
Sectio1~ 1541, General Code, m~d 1~0 allowance made for assistants, clerlls and 
stenographers u11der Sections 2914 and 2915, General Code, a prosecuting attorney 
may hire and pay a man to give assistance in looking up testimony, finding wit
nesses, etc., and have the expe,Me thereby inwrred, paid upon his order, out of 
the fund provided in Section 3004, General Code, for expenses inwrred by him 
"in the performance of his official duties and i1J the furtherance of justice." 

CoLUMBus, OHIO, March 21, 1912. 

HoN. PHIL B. SMYTHE, Prosecuting Attorney, Newark, Ohio. 

DEAR SIR :-1 am in receipt of your inquiry of March 15th, which is as 
follows: 

"Licking county has no county detective; the prosecuting attorney 
has no assistant, clerk or stenographer. 

"The county has a large criminal docket, as large as some of the 
larger counties of the state; it is necessary that the prosecuting attorney 
have some help in looking up testimony, finding witnesses, etc. 

"Can I, as prosecuting attorney, hire and pay a man to do this work 
out of the fund provided for in Section 3004, G. C. (102 0. L. p. 74) ?" 

Section 3004 of the General Code provides as follows: 

"There shall be allowed annually to the prosecuting attorney in ad
dition to his salary and to the allowance provided by Section 2914, an 
amount equal to one-half the official salary, to provide for expenses 
which may be incurred by him in the performance of his official duties 
and in the furtherance of justice, not otherwise provided for. Upon 
the order of the prosecuting attorney the county auditor shall draw his 
warrant on the county treasurer payable to the prosecuting attorney or 
such other person as the order designates, for such amount as the 
order requires, not exceeding the amount provided for herein, and to 
be paid out of the general fund of the county. 

"Provided that nothing shall be paid under this section until the 
prosecuting attorney shall have given bond to the state in a sum not 
less than his official salary to be fixed by the court of common pleas or 
probate court with sureties to be approved by either of said courts, 
conditioned that he will faithfully discharge all the duties enjoined upon 
him, by law, and pay over, according to law, all moneys by him, received 
in his official capacity. Such bond with the approval of such court of 
of the amount thereof and sureties thereon and his oath of office in
closed therein shall be deposited with the county treasurer. 

"The prosecuting attorney shall annually before the first Monday 
of January, file with the county auditor an itemized statement, duly 
verified by him, as to the manner in which fund has been expended during 
the current year, and shall if any part of such fund remains in his hands un-
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expended, forthwith pay the same into the county treasury. Provided, 
that as to the year 1911, such fund shall be proportioned to the part 
of the year remaining after this act shall have become a law." 
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This section places a sum equal in amount to one-half of his salary at the 
disposal of the prosecuting attorney, to be expended by him, as will be noted 
by the language of the section, for "expenses incurred by him in the performance 
of his official duties and in the furtherance of justice, not otherwise provided for." 

From your letter, there has been no provision made for a county detective, 
which could properly be made under Section 1541, General C:ode (97 0. L. 308), 
and no allowance for assistants, clerks or stenographers, which should be made 
under Section 2914 and Section 2915, General Code. It seems to me that whatever 
expenses may be necessarily incurred by you, for the payment of services necessary 
in the performance of your official duties or in the furtherance of justice, should 
be paid out of the fund provided by Section 3004. As stated before, this fund 
is placed entirely at your disposal and is to be paid out upon your order, and 
you are to account for the same on or before the first Monday of January in 
each year, as provided by said section. 

Before anything can be paid under this section, of course, it is necessary that 
you give the bond provided by the section. 

215. 

Yours truly, 
TIMOTHY S. HoGAN, 

Attomey General. 

TRANSFER OF FUNDS-UNEXPENDED BALANCE IN POOR FUND CON
SISTING OF PROCEEDS OF TAX UPON TRAFFIC IN INTOXICAT
ING LIQUORS MAY BE TRANSFERRED TO ANY OTHER FUXD OF 
COUNTY. 

CoLUMBUS, OHIO, March 19, 1912. 

HoN. JoHN G. RoMER, Prosecuting Attomey, Celina, Ohio. 
l\Iv DEAR SIR :-On looking over the files of opinions in this office recently 

rendered, I find one to you in which I expressed the opinion generally t'lat an 
unexpended balance in the poor fund of the county might not be transferred to 
a building fund. It occurs to me that I may have inadvertently misled you in this 
particular. If the unexpended balance in the poor fund consists, as I presume it 
does consist, of the proceeds of the tax upon the business of trafficking in in
toxicating liquors, then such balance may, under authority of Section 5669 of the 
General Code, be transferred by the county commissioners to any other fund of the 
county. 

I make this statement in the hope that it does not come too late to be of 
benefit to you, and for the purpose also of correcting my own records. 

Very truly yours, 
TnroTHY S. HoGAN, 

A ttomey Geueral. 
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218. 

BOARD OF HEALTH I~ VILLAGE-ORDINANCE RE-ESTABLISHING 
BOARD NOT J\'ECESSARY UNDER THE CODE-COXFIR:\IATIOX 
BY COU~CIL OF APPOINT:\IENT BY :MAYOR, VALID. 

When council passed an ordinance in 1888 establishing a board of health, 
under Section 187, Municipal Code, there was no necessity to re-establish said 
board upon the codification of the aforesaid section, and council's procedure since 
that date in confirming appointments made by the mayor to membership on that 
board in accordance with the law as it is embodied at the present time, in Section 
4404, General Code, is correct and valid. 

CoLUMBUS, 0Hro, March 21, 1912. 

HoN. JoHN \NooLEY, Prosecuting Attorney, Athens, Ohio. 

DEAR SIR :-I am in receipt of your letter of February 20, 1912, in which you 
make the following statement: 

"I am submitting to you the following facts upon which I kindly 
request your official opinion as soon as convenient: 

"An ordinance was passed by the council of the village of Nelson
ville, Athens county, 9hio, in the year 1888, which was in conformity to a 
law reported in 66 Ohio Laws. No ordinance creating a board of health 
has been passed since said date of 1888. From 1888 until 1904, the 
council appointed members of the board of health. From 1904 until the 
present time the mayor has appointed members of the board of health, 
which appointments have been confirmed by the council. But no 
ordinance establishing a board of health either as provided for in Sec
tion 4404, General Code of Ohio, or as provided for in Section 187 
of an act passed April 25, 1904, 97 0. L. 460, has been passed by 
council." 

You desire my opinion as to whether in view of the facts as stated above 
it is necessary for council to now establish, or re-establish a board of health. 

The portion of Section 187 of the Municipal Code to which you refer, which 
is pertinent to your inquiry, is as follows: 

"The council of each city and village shall establish a board of 
health; such board shall be composed of five members to be appointed by 
the mayor and confirmed by the council who shall serve without 
compensation and a majority of whom shall constitute a quorum; pro
vided, that whenever the council of any city shall declare by ordinance 
that it will be for the best interests of said city that has board of public 
service act as a board of health for the city, then upon the passage 
of said ordinance the board of public service of said city shall be the 
duly authorized board of health thereof and shall have all the powers and 
perform all the duties prescribed by law for boards of health; and the 
mayor shall be the president by virtue of his office. * * *" 

This section of the :\lunicipal code, 97 0. L. 460 (Sec. 1536-723 R. S.) 
was expressly repealed by Section 13767 of the General Code, (see page 2933, 
Vol. 3 of the official edition of the General Code) and was codified and re-enacted 
as Sections 4404 and 4405 of the General Code. 



A..."'~C..i.L REPORT OF THE .lTTOR~EY GE~ER.\L. 1213 

Said Section 4404 is as follows, and as far as the question raised by you is 
concerned, is the same as said Section 187: 

"The council of each municipality shall establish a board of health, 
composed of five members to be appointed by the mayor and confirmed 
by council who shall sen·e without compensation and a majority of whom 
shall be a quorum. The mayor shall be president by virtue of his office. 
But in villages the council, if it deems advisable, may appoint a health 
officer, to be approved by the state board of health who shall act 
instead of a board of health, and fix his salary and term of office. 
Such appointee shall have the powers and perform the duties granted to 
or imposed upon boards of health, except that rules, regulations or orders 
of a general character and required to be published, made by such health 
officer, shall be approved by the state board of health." 

From this section it appears that the board of health to which you refer, 
having been appointed by the mayor and confirmed by council, had been duly ap
pointed as required by law, and the only question, therefore, is whether, after 
the passage of Section 4404 of the General Code it was necessary for the council 
of this municipality to pass an ordinance establishing a board of health. You 
state in your letter t"hat an ordinance was passed by the council of said city in the 
year 1888 which was in conformity to the act found in 66 0. L., page 200, being 
Section 303, etc., of the Municipal Code passed in 1868. The first section of this 
act providing for the board of health (Section 303), 66 0. L. 200 is as follows. 

"Whenever the council of any city or incorporated village shall 
e;tablish a board of health, such board shall be composed of the mayor, 
who shall be president by virtue of his office, and six members, to be 
appointed by the council, who shall serve without compensation, and a 
majority of whom shall be a quorum." 

The language of this original act is very similar to the language now found 
in Section 4404, and from your letter the board of health has thus been established 
in said city as provided for hy law, and having been so established, and being in 
existence at the time of the passage of Section 4404, it seems to me that no 
further ordinance was necessary. In other words, that in cities or villages where 
boards of health had been established in conformity to law it would be unnecessary 
to again establish such boards by ordinance. Really the only change in this respect 
was as to the manner of appointment of the members, ami from your letter these 
appointments have been made in conformity to the law as it now stands, and as 
it stood when the appointments were made. 

In the case cited by you, Smith vs. Lynch, Treas., 29 0. S. 261, Judge Welch 
in speaking of the act under which the board of health to which you refer was 
established, says : 

"The statute ( 66 Ohio L. ZOO) creates the office. It authorizes the 
council to 'establish' the board, and to fill it by appointment. True, 
until the council act in the premises, it is a mere potentiality in their 
hands, yet it is non~ the less an office, known to the law, and provided 
for by law. \\'here council assumed to establish the board under the law, 
and to appoint its members there is no good reason why an irregularity 
or illegality in the act of establishing the office, any more than an 
irregularity or illegality in the appointment of the officers, should be held 
as rendering the acts of the officers void, and themselves mere tres-
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passers. The reasons-the considerations of public policy-which exist 
in one case exist equally in the other. It is enough that the office is 
one provided for by law, and that the parties have the color of ap
pointment, assume to be and act as such officers, and that they are 
accepted and acknowledged by the public as such to the •exclusion of all 
others. Such was the case here. There was both the color and the 
fact of office." 

As stated above, the members of this board of health have undoubtedly been 
appointed as provided by law. The office to which they were appointed is one 
provided for by law, and the board of health has been established in this city 
since 1888 and has been in continuous existence, and the law providing for its 
establishment has always been in continuous existence for when one law was 
repealed another immediately went into effect. 

It is my opinion, therefore, that the appointments are legal; that as this 
board is already in existence and has been since its first establishment, it is unneces
sary to pass an ordinance re-establishing it. 

Yours very truly, 
TIMOTHY S. HoGAN, 

A ttomey General 

219. 

BOARD OF EDUCATION-POWER TO SUSPEND PUPILS·FOR HANGING 
TEACHERS IN EFFIGY AND TO LIFT SUSPENSION UPON SIGN
l~G OF AN APOLOGY. 

By virtue of Section 4750, General Code, the board of education may pass 
rules and regulatio11s for the government of its pupils, and the right of the board 
to suspend pupils for violation of such rules, subfect to the restrictions of Section 
7685, General Code. 

fVhen, therefore, a pupil has partaken in·a proceeding in which a teacher 
was hung in effigy, the board may suspend such pupil by a two-thirds vote, for a 
reaso11able tillle not exceeding the limit of the current school year, after permitting 
the pai'ellt or guardian of the offender to be heard. 

The board 111ay further offer to lift said suspension upon the signing of an 
apology b:,• the wlprit. 

The board has 110 co11trol over other than pupils or employes. 

CoLUMBus, OHIO, March 30, 1912. 

Ho:-;. Do~ J. YouNG, Prosecutiug Attonzey, Norwalk, Ohio. 

DEAR Sm :-Your favor of March 13, 1912, is received, in which you state as 
iollows: 

"::\'I r. E. R. Stilson, who will present this letter to you, is the presi
dent of the board of education for the New London village district. 
I am enclosing herewith carbon copy of a letter received by me from 
the board of education of this district, the same having been presented 
to me by ::\Ir. Stilson and the clerk of the board, ::\Ir. Runyan. 

"I am desirous of having your opinion upon it, and I desire here
with to give you, very briefly, my opinion, which I propose to send to the 
board," 
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From the letter of ).Jr. Stilson enclosed it appears that on or about February 
28, 1912, one of the lady teachers of the high school had some difficulty with one 
of the pupils, whereupon the pupil was sent to the superintendent, the pupil then 
leaving school. On the night of February 28th, an effigy was hung from the 
flag staff on the high school premises, representing a woman, with a placard at
tached bearing the last name of the t;:acher in question. Some of the young men who 
hung the effigy admit that it was intended to refer to such teacher. The effigy 
was hu~g by pupils of the school, the pupil with whom the first difficulty was 
had, and some former graduates of the high school. 

The board proposes as follows: 

·"Every member of the board is absolutely in accord with the plan to 
be followed, which is: that all participants, whether now pupils of the 
school or not, should be required to sign the apology hereto attached; 
that the same be read, together with the signatures, in the presence of 
the high school, the teachers and the board ; that any who are now 
pupils and who refuse to do this, shall be suspended from attendance at 
school for a reasonable period. 

"While the board has not taken action to determine the length of 
suspension, it is suggested that one month be the time limit and that, 
at the expiration of said month, such suspended pupil shall be allowed 
to presume his attendance, provided he has made up said month's school 
work to the satisfaction of the superintendent." 

The board then submits the following inquiries for answer: 

"First. Could any valid objection be raised against asking the par
ticipants to sign the attached apology. Would it incriminate them or 
render them liable in any way to an extent greater than their participa
tion in the matter has already subjected them?" 

"Second. Should there be any objection to its present form, how 
should it be revised? 

"Third. In the event of any participating pupil refusing to comply 
with the hoard's order in this matter, as set forth above, have we a 
right to suspend him from school? 

"Fourth. Having such a right of suspension, would we have the 
right to order his suspension for the entire two months' term of school 
(April and l\lay term) provided it did uot cover or embrace any part 
of any other school term? 

"Fifth. Could we suspend for the eatire April an<! :\lay term of 
school, if it would thereby prevent a senior pupil from graduation? 

"~ixth. \Vhat would he deemed a reasonable term of suspension? 
"Seventh. If a temporary injunction were secured, restraining the 

board from carrying out an order of suspension until the case could be 
heard on its merits, and we were unable to get the case to trial until after 
the close of the year, could we prevent the graduation of a pupil in
volved? Also what would be our right against a pupil now a junior, 
during the next school year, after the final hearing, if we were success
ful in the injunction case? 

"Eighth. What are our rights in the case of a participant who was 
not a pupil at the time the act was committed?" 

Section 4750, General Code, grants to boards of education power to control 
the schools, teachers and pupils, as follows: 

11-Vol. II-A. G. 
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"The board of education shall make such rules and regulations as it 
deems necessary for its government and the government of its employes 
and the pupils of the schools. No meeting of a board of education, not 
provided for by its rules or by law, shall be legal, unless all the members 
thereof have been notified, as provided in the next section." 

Section 7685, General Code, provides for the suspension or expulsion of 
pupils, as follows: 

"No pupil shall be suspended from school by a superintendent or 
teacher except for such time as is necessary to convene the board of 
education, nor shall one be expelled except by a vote of two-thirds of 
such board, and after the parent or guardian of .the offending pupil has 
been notified of the proposed expulsion, and permitted to be heard 
against it. No pupil shall be suspended or expelled from any school 
beyond the current term thereof." 

The right of a board of education to suspend a pupil for just cause has been 
recognized by the courts. 

The first and third syllabi in case of Brown vs. Cleveland board of educa
tion, 8 Ohio Dec. 378, read : 

"The law has invested school authorities with the conduct of the 
schools and the making of rules and regulations for their proper 
government and management. In the exercise of these powers school 
boards are vested with wide discretion, and courts will not interfere 
except in case of plain abuse thereof. 

"Such schools are, therefore, within the provisions of Section 
4014, Rev. Stat. (7685 General Code), which provides for suspending 
and expelling pupils, and an expulsion is illegal unless made in the 
manner and for the reasons prescribed by said section." 

In case of Sewell vs. Board of Education, 29 Ohio St. 89, the first and second 
syllabi read: 

"Boards of education are authorized by law to adopt and en
force necessary rules and regulations for the government of the schools 
under their management and control. 

"Where instruction in' rhetoric was given in any grade or depart
ment of such schools, and one ()f the rules adopted by the board for the 
government of the pupils therein provided that if any pupil should fail 
to be prepared with a rhetorical exercise, at the time appointed therefor, 
he or she should, unless excused on account of sickness or other reason
able cause, be immediately suspended from such department: Held, that 
such rule was reasonable." 

The management and control of the schools is placed in the hands of the 
board of education. This control will not be interfered with by the courts unless 
the rules adopted by it are unreasonable and are a plain abuse of the discretion 
placed in its hands. One of the essential features of a well regulated school, is 
the maintenance of proper discipline. An act of a pupil of a school, by which he 
participates in hanging a teacher thereof in effigy, if permitted to go unpunished, 
would be violative of all just rules of discipline. Even though the teacher may 



A.'l"NU AL REPORT OF THE .A TTOR:Z..."EY GENERAL. 1217 

be in the wrong, the hanging of the teacher in effigy should not go unpunished. 
The act of the pupils in question was unwarranted. If the board were to 

permit such acts to pass unnoticed it would tend to undermine all discipline and 
control of the pupils, and the usefulness of the school would probably be at an 
end. 

The board of education has demanded that each pupil who participated in the 
act, shall sign an apology to be read in school, or that such pupil be suspended 
from school such time as the board shall determine. \Vhen one performs a 
wrongful act by which another is injured, it is commendable in that person to 
acknowledge his error and to apologize and repair as far as possible the wrong 
done. Such an apology is often a real test of character. 

In case the pupil refuses to apologize the board may suspend such pupil from 
school. In making such suspension the board must act in accordance with the 
provisions of Section 7685, General Code, supra. Such suspension shall be so 
long as the board of education shall conclude from all the circumstances to be 
reasonable, but shall not extend beyond fhe current school year. 

What is a reasonable suspension must be determined from all the circum
stances and is left to the discretion of the board of education. Such suspension 
may be for a definite period, or for the balance of the school year, if the cir
cumstances warrant such suspension. In my judgment, a suspension for the re
mainder of this school year would not be an unreasonable suspension in this case, 
especially for the leaders in the affair. This, however, is left to the discretion 
of the board. · 

On behalf of the pupils it might be contended that the suspension should not 
be such as to prevent graduation, or a pupil's passage into the next higher grade. 
This is a matter to be determined by the board, after considering all the circum
stances. If a pupil is prevented from graduating or from passing to the next 
higher grade, by reason of his suspension, he cannot blame the board of educa
tion, but must look to himself for the cause. He should have considered this phase 
of the situation before he committed the act which caused his suspension. 

It has been urged that the right of suspension interferes with the law 
requiring compulsory education. The compulsory education acl uues not apply 
to high school pupils. It applies to persons between the ages of eight and four
teen years, as provided by Section 7763, General Code, and to those between four
teen and sixteen years not engaged in any regular employment, as provided in 
Section 7764, General Code. 

The board submits the following apology which it asks the pupils who par· 
ticipated in the affair, to sign: 

"We the undersigned pupils and others, hereby acknowledge our 
participation in the disreputable act of hanging an effigy to the flag staff 
of the school premises, the night of February 28, 1912. Said act was 
not intended by us to cast reflections upon the reputation or character 
of the teacher, and we hereby render our sincere apology to her. 

"\Ve hereby agree as pupils that no further disorderly acts or 
infraction of discipline shall mark our connection with the schools under 
penalty of exclusion therefrom; or as outsiders, that we will not again 
trespass upon the school premises or in any manner disturb the in
stitution under the extreme penalty of the laws of the commonwealth." 

This apology is an admission that the person signing the same participated 
in the hanging of the effigy. It would not render the signers liable to any greater 
extent than their participation in the affair has already subjected them. However, 
the board could not compel any pupil to sign this apology. It may, however, 
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make the signing of such apology a reason for lifting any suspension of such 
pupil from the schools. There can be no ·valid objection to the apology as written. 

The board further inquires in reference to the effect of a temporary re
straining order. That situation will have to be met when it ·presents itself. No 
restraining order has been granted and probably none will be applied for. The 
board of education has power to suspend the offenders for such time as they deem 
reasonable, and should so act, regardless of any attempt or threat to restrain them 
by order of court. 

The board of education has no authority over those who are not pupils of the 
school. 

223. 

The foregoing, I believe, covers all the questions asked. 
Respectfully, 

TIMOTHY S. HoGAN, 
Attorney General. 

TAXES AND TAXATION-INHERITANCE TAX-BEQUEST TO METH
ODIST CHURCH WITH CARE OF BURYING GROUND A SUBOR
DI::--JATE OBJECT-"INSTITUTION OF PUBLIC CHARITY"-"EX
CLUSIVELY PUBLIC PURPOSES." 

A bequest of $500.00 to the Methodist church, the income thereof to be de
voted for ten years to keeping up a cemetery and after that time the principle 
to be applied to rebuilding said ch!tYch is not a bequest to an "institution in this 
state for purpose only of public charity" so as to be exempt from the inheritance 
tax within the meaning of Section 5332, General Code. Such bequest may, how
ever, be classed as one for "exclusively public purposes" within the meaning of the 
same statute and upon this ground is exempted from the inheritance tax pro
Vlstons. 

Assuming that the burying ground is public' bearing in mind tlzat burial 
grounds are expressly exempted by Article XII, Section XI of the C01zstitution, 
and considering the further fact that this purpose in the legacy aforesaid, is sub
ordinate to its primary object, the clause providing for the ten year care of the 
cemetery should not defeat the exemption. 

CoLUMBUS, OHio, March 14, 1912. 

HoN. ALLEN T. WILLIAMSON, Prosecuting Attorney, Marietta, Ohio. 

DEAR SIR :-Replying to your letter of sometime since respecting the ex
emption of a certain legacy from the inheritance tax I beg, in the first place, to 
apologize for the delay which has ensued in answering the same. To the unusual 
pressure of 'business in this office, which is responsible for much delay in answer
ing correspondence, must be added in this case, as a cause for my tardiness, the 
illness of counsel to whom the question was referred. 

The specific question is as to the taxability under the inheritance tax law of 
the following legacy: 

"I give, devise and bequeath to the --------- Methodist church, 
of * * *, five hundred dollars ($500.00) to be expended as follows: The 
interest of said $500.00 for the first ten years after my death to be ap-
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plied to repair and keep in condition the cemetery at ---------; at 
the end of said ten years the principal of said sum to be applied in re
building said * * church * * *, or in repairing the same as it may be 
then or thereafter needed for said purpose." 
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The following exemptions are created under the collateral inheritance tax law: 

"Section 5332, General Code. The provisions of the next preceding 
section shall not apply to property * * * embraced in a bequest, devise, 
transfer or conveyance * * * to or for the use of * * * public institutions 
of learning, or to or for the use of an institution in this state for purpose 
only of public charity or other exclusively public purposes. * * *" 

Analyzing this language it appears at once that the institution which is the 
taker of the gift or devise need not be itself an "institution of purely public charity" 
as the phrase is used elsewhere in the taxation laws, and in the Constitution, 
Article 12, Section 2. It must be, however, an institution "in this state," and 
this was the point decided in Humphreys vs. State, 70 0. S. 67. The institutions 
concerned in that case, being various missionary branches of the General Assembly 
of the Presbyterian church in America, where more clearly institutions of a charit
able nature than a local church society would be because the avowed purpose 
of each one of the societies was the dissemination of the Christian gospel among 
the needy and the ignorant. It was in connection with this phase of the work 
of these societies that Judge Price, delivering the opinion of the court, used the 
following language: 

"It may be admitted that theirs are works of charity in the broad 
sense, that the up-lifting of men, women and children to die standard 
of life taught in the Scriptures is indeed a work of charity, the greatest 
of the three christian graces." 

However, in the case of 'Watterson vs. Halliday, 77 0. S. 150 the question 
was as to wheth.er or not the Roman Catholic church is an "institution of purely 
public charity" within the meaning of the statutes defining the exemptions from the 
general property tax. The following language is used in the opinion by Price, J.: 

"Like the word 'exclusively' as used in preceding clauses of said 
Section 2732, the word purely expresses a kindred limitation, or rather 
exclusion, in that it means free from mixture or combination, and, as ap
plied in the present connection, the charity must be unalloyed with other 
purposes and objects. But the Catholic church to which the parsonages 
or priests' houses belong, is not an institution of purely public charity. 
It teaches and practices charity; but that is not its whole mission in the 
world. Its cha~acter is defined by the third and fourth findings made 
by the circuit court. There it is said: 'The Roman Catholic church is 
an institution which has for its chief and primary object and purpose the 
teachings and extending of its recognized form of religious belief and 
worship in all parts of the world, and was founded to continue the work 
of Christ on earth, and to teach, govern, sanctify and save all men. 

"'Charity is included in its teachings, purposes and practices, as 
subordinate to its spiritual teaching and purpose, but is an essential part 
of its general scheme of church work. * * *' 

"So, it seems that, instead of the church to which the residence of 
the priest belongs being an 'institution of purely public charity,' it is 
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a religious institution primarily, and its charity is subordinate to its 
spiritwal teachings, and consequently the exemption claimed is not 
authorized by the sixth clause of the section." 

Of course this language was used in another connection but the reasoning 
is clearly applicable to the statute under consideration. The word in Article 12, 
Section 2 and in the statutes enacted in pursuance thereof was "purely;" that in 
Section 5332, General Code, is "only" and the word "exclusively" is also used. 
I cannot discern any difference between the word "purely" on the one side and the 
words "only" and "exclusively" on the other. 

· So, again, while the statute under review in the Watterson vs. Halliday case, 
supra, determined the exemption by the nature of the institution to which the 
property belonged, and the statute in the case you present determines the exemp
tion by the nature of the use to which the legacy is to be put, this distinction is 
also immaterial and the reasoning in Watterson vs. Halliday aJ,?plies as well to 
the one case as to the other. The gist of the matter is this : l A bequest to a 
church society for the general purposes of the society is not a bequest for charity 
only, because charity is but one phase o( the work of the society.1 So it would 
follow th~ a bec/Uest to a church fOr the purpose of repairing the hurch edifice 
is not one for a charitable purpose only ·because the edifice .is not used for the 
distribution of public charity, but rather for the dissemination of religion-a 
purpose quite distinct from that of charity as clearly pointed out in Watterson 
vs. Halliday. Whether or not the subordinate purpose of the bequest, viz., the 
up-keep of a cemetery, presumably connected with the church is charitable would 
depend upon the manner in which the cemetery was conducted. If it were a 
public cemetery in which the indigent could be interred at the expense of the 
society maintaining it a bequest to it for general purposes would probably be a 
charitable one. This, however, seems to be a subordinate purpose of the specific 
bequest. 

I am convinced, therefore that the bequest is not exempt as one "for purpose 
only of public charity." This raises the further question as to whether or not 
it is exempt as for the use of an instiution in this state for other exclusively 
public purposes. The peculiar language here used renders the question somewhat 
difficult. If, for example, the act had provided exemption for all institutions 
exempt under the general property tax law, as the laws of some of the other 
·states provide, the answer would be easy. (See reference to New York and Con
necticut statutes in Dos Passos on Inheritance Tax. Section 635, page 95.) 

Unfortunately, however, the inheritance tax law in thi~ particular uses an un
defined term, namely, "exclusively public purposes." If a liberal construction could 
be given to this phrase, its lack of definition would not of itself afford special 
difficulties. Unfortunately again, however, all exceptions from taxation are looked 
upon with disfavor by the law, and the rule of strict construction is applied to them. 

The exact question has not been adjudicated in Ohio, and the statutes of this 
state are so essentially different from those of other states, as already pointed out, 
that decisions from other jurisdictions are of no value. Upon careful considera
tion, however, I have arrived at the conclusion that the legacy mentioned in your 
letter is exempt from the inheritance tax. While a church building is not property 
belonging to an institution of purely public charity, it is a building used for a 

. public purpose-namely, the public worship of God. I know of no Christian 
church which does not admit the public generally to its religious services, and I 
am advised that the church referred to in your letter does admit the public to its 
services. This being the case, the place where such services are held is a place 
maintained for a public purpose. Not being an institution conducted for profit 
to its members-that is for pecuniary profit, its purposes must be regarded as 
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exclusively public. It follows, upon this reasoning, that insofar as the bequest is 
one for the repair of the church building, it is one for "an exclusiyely public 
purpose." 

As I have already stated, the public nature of the burying ground, referred 
to in the legacy, is perhaps a question of fact. It might be that the cemetery in 
questiDn is wholly private, but if it is connected with a church, I should be in
clined to suspect that this is not the case. ~ow, "burying grounds" are specifically 
exempted from ge~eral taxation under authority of Article XII, Section II of the 
Constitution, and the statutes passed thereunder. It seems that the framers of 
the Constitution of 1851 had regarded burying grounds as public institutions. 
While the matter is not clear in my mind, I am of the opinion for reasons just 
suggested, as well as because the purpose now under discussion seems to be sub
ordinate to the principal purpose of the legacy, that the fact that the interest on 
the principal sum of the legacy is to be used for a time in the up-keep of the 
cemetery, would not defeat the exemption. 

You will observe that I have discussed the question upon the theory that the 
word "purpose" as used in Section 5332 does not refer to the purpose for which the 
taking institution is formed, but to the purpose for which the bequest is made. 
If the other view be taken of this question, however, the conclusion above reached 
would be even more easily arrived at. 

224. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

TAXES AND TAXATION-EXEMPTION OF SUNDAY SCHOOL AND 
CLUB BUILDING OF "ALL SAINTS PARlSH"-"PUBLIC WORSHIP." 

CoLUMBUS, OHio, March 15, 1912. 

HaN. HoRACE L. SMALL, Prosecuting Attorney, Portsmouth, Ohio. 
DEAR SIR :~Your letters with reference to the exemption from taxation of 

certain real estate belonging to "All Saints Parish" is at hand. The statement' 
of the vestry is: 

"We intend to hold Sunday school regularly in the building, and 
the club which will have its quarters there is a parish organization for 
the uplifting of the young men of this community in the way of 
physical culture, classes of different kinds and general improvement of 
mind and body." 

In your letter you state: 

"It is my conclusion therefore that since this property is used for 
Sunday school purposes and for a place of meeting for the various 
auxiliary bodies of the church, that the use of the property is primarily for 
public worship and that this property, therefore, comes within the exemp
tion of Section 5349 by just the same process of reasoning as that of 
any other church property which maintains club rooms, entertainment 
rooms in the basement of the church or elsewhere about the premises." 
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Your conclusion is justified, as I think, by the camp meeting case in 57 0. 
S., 257. That decision impresses me as it did the supreme court when it says: 

"The facts of that case, as reported by the court, are somewhat 
extended, while the opinion of the court is brief, as is usual in a 
per curiam. We think that the court in that case traveled toward the 
extreme liberal statutory construction, and we cannot apply its logic to 
the facts of the case in hand." 

(Watterson vs. Halliday, 77 0. S., 181.) 
The conclusiqn to hold this property exempt is reached with doubt as to its 

correctness, and with grave doubt as to what the supreme court might do if the 
case were presented, but in belief that the present conclusion is in full harmony 
with the 57th Ohio case. 

225. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

TOWN HALL-ERECTION BY PRECINCT AND VILLAGE NOT AUTHOR
IZED. 

. 
There is no statutory authorization for the building of a town hall by the 

joint operation of a precinct and a village situated therein. 

CoLUMBUS, Omo, March 26, 1912. 

HoN. HuGH R. GILMORE, Prosecuting Attorney, Eaton, Ohio. 

DEAR SIR :-Under date of March 4, 1912, you ask an opinion of this depart
ment upon the following: 

"Section 3260, G. C., provides that a precinct may vote on and 
the trustees of township may erect in a precinct a town hall. 

"Section 3399, G. C., provides that a township and village may 
jointly erect a town hall, or public building. 

"May a precinct in which a village is situated and such village 
jointly erect such a building?" 

Section 3260, General Code, provides : 

"The trustees shall fix the place of holding elections within their 
township, or of any election precinct thereof. For such purpose they 
may purchase or lease a house and suitable grounds, or by permanent 
lease or otherwise acquire a site, and erect thereon a house. If a 
majority of the electors of the township or a precinct thereof,. voting 
at any general election, vote in favor thereof, the trustees may purchase a 
site and erect thereon a town hall for such township or precinct and 
le\·y a tax on the taxable property within such township or precinct to 
pay the cost thereof, which shall not exceed two thousand dollars. 
At least thirty days notice shall be give~ in at least five of the most 
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public places in the township or precinct, that at such election a vote will 
be taken for or against a tax for such purchase." 
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This section governs the erection of a town hall by a township or by a 
precinct thereof. It has no reference to a town hall or public building to be erected 
jointly by a township and village, or by a precinct and a village thereof. 

Sections 3399, et seq., General Code, authorizes a township and a village 
situated in such township to jointly erect a public building. 

Section 3399, General Code, provides : 

"The electors of a township in which a village is situated, and the 
electors of such village may if both so determine, as he-reinafter pro
vided, unite in the enlargement, improvement or erection of a public 
building." 

Section 3400, General Code, provides : 

"For such purpose an application shall be made to and filed with 
the trustees of the township, signed by not less than twenty-five resi
dent free-holders of such township, who are not residents of the village, 
and application shall also be made to and filed with the mayor of the 
village, signed by not less than twenty-five resident free-holders of the 
village." 

Section 3401, General Code, provides: 

"At the next general township and municipal election after such ap
plications have been so filed, the question as to whether or not a tax 
shall be levied upon all the property subject to taxation in such township 
and village for the enlargement, improvement or erection of a public 
building, shall be submitted to the electors of such township and of such 
village. Ten days' notice that the question will be submitted to the 
electors, shall be given by the trustees of the township and the mayor 
of the village, in a newspaper of general circulation in such township 
and village, which notice shall state the maximum amount of money 
proposed to be used for such purpose, and the rate of tax proposed 
to be levied." 

Section 3402, General Code, provides : 

"If at such election two-thirds of the electors of the township 
and of the village voting, vote in favor of such improvement, the trustees 
of such township and the council of the village shall jointly take such 
action as is necessary to carry out such improvement." 

It will be observed that to authorize a township or a precinct to erect a 
town hall under Section 3260, General Code, only a majority vote is required, while 
to authorize the township and village to jointly erect a public building a two-thirds 
vote of each subdivision is required. 

A town~hip as well as a village has only limited power. Each must act 
within the limits of its powers as prescribed by statute. The provisions of the 
statute herein considered cannot be made to apply to a precinct and village therein 
and authorize them to jointly ereci: a public building. 

The statute, Section 3401, General Code, prescribes the question to be voted 
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·upon. That question is whether taxes shall be levied upon "all" the property 
subject to taxation in such village and township, for the erection of a public build
ing. This provision precludes the idea that a part of the township may act with the 
village. There is no statutory provision authorizing a precinct and a village to 
jointly erect a town hall or public building. 

A precinct and a village situated in such precinct cannot jointly erect.a town 
hall or public building. 

228. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 

OFFICES COMPATIBLE-NIGHT WATCHMAN AND MARSHAL. 

The duties of a night watchman are not incompatible with those of marshal 
and the mayor may legally appoint a marshal to the position of night watchmartl 
subject to the confirmation of council and the appointee may receive a compensa
tion in both capacities. 

CoLUMBus, 0Hro, March 26, 1912. 

HoN. CHARLES KRICHBAUM, Prosewting Attorney, Canton, Ohio. 

DEAR SIR :-1 beg to acknowledge receipt of your letter of March 16th, 
wherein you inquire: 

"In Stark county there are a great many small incorporated towns, 
four or fiv~ averaging fifteen hundred to two thousand inhabitants. 
In these municipalities they have a marshal, regularly elected under the 
Code, whose salary is very meager and whose duties as marshal require 
a very small part of his time. They are in the habit in these munici
palities of making this marshal a night policeman as well, and pay for 
those services in addition to the salary he received for services as 
marshal. 

* * * * * * * 
"QUERY: Is there anything illegal in the payment of the marshal 

for his services as marshal and also as night watchman or night police" 
man under the circumstances or is there such a conflict in the two offices 
as that one person cannot hold and receive salary for both? * * *" 

Section 4384 of the General Code, provides as follows : 

"The marshal shall be elected for a term of two years, com
mencing on the first day of January next after his election, and shall 
serve until his successor is elected and qualified. He shall be an elector 
of the corporation. When provided for by council, and subject to its 
confirmation, the mayor shall appoint all deputy marshals, policemen, 
night watchmen and special policemen, and may remove them for cause, 
which shall be stated in writing to council." 

Section. 4210 of the General Code, provides as follows: 
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"Council shall fix the compensation an1 bonds of all officers, clerks 
and employes in the village government, except as otherwise provided 
by law. All bonds shall be made with sureties subject to the approval of the 
mayor. The compensation so fixed shall not be increased or diminished 
during the term for which any officer, clerk or employe may have 
been elected or appointed. :Members of council may receive as compensa
tion the sum of two dollars for each meeting, not to exceed twenty
four meetings in any one year." 

It is my opinion that the duties of night watchman are in no way incom
patible with the duties of marshal in the incorporated towns which you describe 
in your inquiry, and, therefore, under the circumstances, I am of the further 
opinion that under the provisions of Section 4384 of the 'General Code, above 
quoted, the mayor can legally appoint the marshal to the position of night watch
man subject to the confirmation of council, and that there is no illegality in the 
payment to such marshal for his services as marshal and also as night watchman 
such salary as may be provided by the respective village councils as authorized by 
the provisions of Section 4219 of the General Code, above quoted. 

Very truly yours, 
TIMOTHY S. HoGAN. 

1 Attorney General. 

I .. ~ 
231. 

CORRUPT PRACTICE ACT-CANDIDATE'S OFFER AT PRIMARIES, TO 
PAY OWN DEPUTY HIRE, IS BRIBERY. 

A candidate for office of county recorder at the primaries who makes a 
public ·announcement that he will pay his owa deputy hire, is guilty of bribery 
within the meaning of Section 13312, Ge11eral Code, and ·would suffer a forfeiture of 
the position if elected. 

He may purge himself by retracting the statement with the same publicity 
·with which it was made, and by totally obviating the effects of said publication, 
upon the minds of the voters. 

CoLUMBus, Omo, April 3, 1912. 

HoN. D. H. ARMSTRONG, Prosecuting Attomey, Jackson, Ohio. 

DEAR SIR :-I beg to acknowledge the receipt of your letter of March 23rd, 
wherein you state : 

"I am enclosing clipping from one of the local newspapers, and 
which clipping contains the political announcement of one of the candi
dates at the coming primary election. 

"(To the Republicans of Jackson county!) 
" (I will be a candidate for the office of county recorder at the 

coming May primaries. If elected I pledge myself to give honest 
service to the county and a square deal to all, also to pay my own 
deputy hire. Your support is solicited.-George \V. Brooks.)" 

"I am requested to ask your opinion as to whether the part of such an
nouncement which states that the candidate if nominated and elected 
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will pay his deputy hire, is a violation of law such as would avoid his 
nomination and election, if he were to be successful. 

"If in your opinion such statement is a violation of law, can the 
candidate overcome the fault, by withdrawing such announcement, or 
by making a different one?" 

Section 13312 of the General Code, provides: 

"Whoever * * * promises to give * * * money or other valuable 
consideration to or for an elector or other person, to induce such 
elector to * * * vote or refrain from voting at an election for a par
ticular person * * * shall be fined * * * and shall forfeit the office to 
which he was elected at the election with reference to which such 
offense was committed." 

Section 13324 of the General Code, provides: 

"All provisions and requirements of law to preserve and protect 
the purity of elections, and all penalties for the violation of such laws 
shall apply and be enforced as to all primary elections." 

Mechem on public officers, paragraph 372 lays down the proposition that: 

"A contract by which the officer agrees, in consideration of his 
appointment or election, to surrender to the public the fees or salary 
of the office in whole or in part, or to receive something else in com
pensation than that which the law provides, is void." 

Many authorities are cited by Mechem sustaining this doctrine on the ground 
that whether the question is viewed in a moral, political or legal aspect such 
practice is inconsistent with public policy, tends to corruption and diverts the 
attention of the voters from the merits of the candidate to the price to be paid. 

Mechem at paragraph 373, announces the proposition that such a contract as 
is spoken of above amounts in legal effect to bribery in its largest sense and 
invalidates the officer's election, if procured thereby and that the officer may be 
removed upon quo warranto. 

In the case of People ex rei. vs. Thornton 25 Hun. (N. Y.) 456, in which 
it was sought to oust a candidate for county judge upon the ground that prior to 
his election he had publicly promised the electors of the county that if he were 
elected he would perform the duties of his office for thirteen hundred dollars 
less than the amount of his salary as fixed by the statute, Judge Backes at page 
466 says: 

"In view of the numerous cases both in England and in this country 
in which the subject of sale of office and of the bidding for office has 
been under discussion, we must hold such promises and pledges as 
were made by the defendant to the electors of the county in this case 
to be reprehensible in the extreme, being against public policy and in 
fact criminal, being no less than a form of an intended bribe to the 
electors to whom they were made." 

Citing numerous cases. 

In State ex rei. vs. Collins, 72 Mo. 13 the court says: 
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"A public offer by a candidate for public office to the electors to 
perform the duties of the office for less than the legal salary or fees 
invalidates his election." 

The supreme court of 1-Iass., in 20 Pick. 428, Alvord vs. Collins says: 

"We cannot discover a difference in principle between a sale of 
an office for a valuable consideration and the disposing of it to a 
person who will perform the duties for the lowest compensation. 
The same objection lies against both." 
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Bonham, C. ]., in State vs. Church, 5 Oregon 374 uses the following 
language: 

says: 

"In order to constitute the rewarding or the bribing of a voter 
by a candidate for office, we do not think it essential that the candidate 
should pay the price agreed upon for such vote directly into the hands 
of the voter in question; but the same results would follow the pay
ment of the purchase price to a third person, or to an association 
or community of persons, if so made by the direction of the voter, 
and for his use and benefits. A payment, under such circumstances, 
would be made to the agent of the voter and in contemplation of law 
would be a payment to him." 

Mr. Jusice Lyon in the case of the State of Wis. vs Purdy, 36 Wis. 213 

"Promises made to the people by candidates for public office, that, 
if elected, they will practice a rigid economy in the expenditures of their 
several departments, are unobjectionable; and if the successful candi
date fulfills his pledges in that behalf, he is entitled to conmendation. 
* * * But should such candidate propose to the voters and tax payers 
of the state, that if they will elect him to the office of governor he will 
serve the state therein gratuitously or for cne-half of the salary allowed 
by the constitution, and pay the rent of an executive office and the 
expenses of fuel, stationery and other :ncidentals pertaining thereto, 
out of his own pocket, his proposition has an entirely different aspect. 
In one case the candidate promises that if he is elected he will regard 
his official oath and fa;thfully and honestly discharge his official duty; 
while in the other case he proposes to buy the office with promises to 
pay therefor in personal services or money, or both. * * * 

"When our elections to fill public offices cease to express the 
free, intelligent and unbiased judgment and choice of the electors; when 
they shall be controlled or materially influenced by pecuniary offers 
made by the candidates, whether to the electors, or to the municipality 
(which is but the aggregation of the electors) a most vital condition 
of free government will be disregarded." 

In view of the authorities above cited and of the further fact that ·the 
statute allows and provides for the payment of deputy hire of a county recorder 
out of county funds, it is my opinion that the offer published in the clipping 
enclosed is contrary to law and would constitute bribery under Section 13312 
and in consequence work a forfeiture of the officer to which the party might be 
elected. As the evil to be guarded against is the corrupt influencing of the voter, 
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in order to now· overcome the mischief done it is my opmwn that the candidate 
should withdraw such announcement, giving to this publication the same publicity 
as has been given by the announcement that he would pay his own deputy hire. 
He should attempt in every way to obviate any chance that it might be shown 
against him t!-Jat he received his vote by reason of such illegal inducements and 
promises as are contained in the printed matter. I am inclined to believe that in 
that way he might purge himself, although the question may always remain as to 
whether or not any voter was corruptly influenced by reading the first announce
ment and failing to have his attention called to the correction. 

Yours very truly, 
TIMOTHY S. HoGAN. 

Attorney General. 
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232. 

CORRUPT PRACTICE ACT-CANDIDATES AT PRIMARIES AND CON
VENTIONS-DELEGATES A~D ALTERNATES-NO:\IINATING 
PETITIONS-EXPENSES OF TRAVELING CO:VlPANION OF CAN
DIDATE AND PROCURING OF DELEGATES TO RUN AT COX
VENTIOX-"CO:\L\IITTEES" AND "ORGANIZATIONS" OF FRIENDS 
-AGE~TS AND :MANAGERS. 

Section 4969, General Code, requires only candidates to be nominated at 
the direct primaries to file a nominating petition signed by two per cent. of the 
voters. District nominations made by a district delegate convention are not in
cluded, and candidates for such need not file said petitions. 

Though Section 4969, General Code, does not specifically mention alternates, 
yet elsewhere, throughout the statutes, reference is madf to such i11 connectio1~ 
with delegates and the statutes may be construed to permit the election of alter
nates, though they do not make such election necessary. 

If two or more friends of a candidate act together as a body in promoting 
his candidacy, they constitute a "committee" or "organization," within the mean
ing of the corrupt practice act. Any expenditures mad~ by them however, either 
acting individually or as a body, must be included and filed in an itemized state
ment. 

The acts of committees or organizations, in promoting the candidacy of a 
candidate for nomination at a convention, come withilt the provisions of the 
corrupt practice act. Such candidates themselves, however, are not required by 
express provision to file the statement of expenditures for the promotion of his 
own candidacy. 

The provision requiring every payment under ten dollars to be accounted 
for by a receipt bill applies only to payment to single persons at single times 
and does not relate to aggregate expenses for related purposes. 

An e.t"pense by a candidate at a convention, of prowring Persons to run 
at the primaries as delegates to such convention, is not within the permissible list 
of expenditures. Such candidate however, is not prohibited from paying ex
penses and services of persons who will be candidates for delegates at such 
convention in preparing, circulating and filing petitions for 110111inations of. such 
delegates. 

As such candidate may legally incur the expense of an agent, he may 
include as a part of his necessary personal expenses, sums paid for the traveling· 
expenses of a friend or friends who accompany him while on a canvas. 

Under the provisions permitting such district candidates to hire agents, he 
is permitted furthermore, to hire aud pay a person in each county of his district, 
as manager therein. 

CoLUMBUS, OHIO, April 4, 1912. 

HoN. CHARLES KRrcHB.\UM, Prosecttting Attorney, Canton, Ohio. 

DEAR SIR :-I am in receipt of your communication of February 12th and 
14th, wherein you state: 

"Question 1. Need a candidate to be nominated at a district con
vention, whether judicial or senatorial, file a petition signed by two 
per cent. of the party voters of the district, or is it only necessary for 
candidates for delegates to such a convention to file petitions signed 
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by two per cent. of the party voters in the delegate's ward or pre
cinct? The practice in this county and district has been for a 
candidate to be nominated at a district convention, not to file such peti
tion for himself. 

"Question 2. Is it necessary to nominate delegates and alternates 
to a district judicial convention or delegates only? The law does not 
seem to provide for alternates to such a convention? 

"Question 3. Does the term 'committee or organization' Section 1, 
corrupt practice act, apply to a conference of two or more friends of a 
candidate to aid or promote his election, when no organization is formed, 
or does this section only apply to such combination of persons as form 
a committee or organization for such purpose? 

"Question 4. Do the provisions of the corrupt practice act apply 
to a candidate before a district convention? (See Sec. 2.) 

"Question 5. Suppose a candidate buys postage stamps from time 
to time during the campaign, in amounts not exceeding $10.00 at 
any one time but aggregating more than $10.00, must he file a receipt 
for each of said purchases with his affidavit of expenditures, and if 
his railroad and hotel bills aggregate more than $10.00, but there is 
no single expenditure of that amount made to one person or company 
at any one time, must he file with his affidavit of expenditures such 
receipt for each item thereof? 

"Question 6. May a candidate before a district convention have 
one or more persons in a county to procure persons to run at the pri
maries as delegates to the convention, and may he pay such parties for 
their services the reasonable and fair value thereof? 

"Question 7. May such a candidate pay the expenses and se~vices 
of persons who will be candidates for delegates to such convention, 
in preparing, circulating and filing petitions for nomination of such 
delegates? 

"Question 8. May a candidate, as a part of his necessary per-
sonal expenses, pay for the transportation and hotel bills of a friend or 
friends who accompany him while making a canvas? 

"Question 9. Does Section 26 of the corrupt practice act mean 
that a candidate may expend the amount allowed therein for his nomina
tion and then expend the same amount for his election, or does the 
amount specified therein cover the expenditures of the candidate for both 
his nomination ·and election? For example: May a candidate for 
governor spend the sum of $5,000 for his nomination and an additional 
$5,000 for his election, or is he limited to the expenditure of the sum 
of $5,000 for both his nomination and election? 

"Question 10. May a candidate before a district convention hire 
a person in each county thereof to perfect his organization and con
duct his campaign, and pay such person or persons therefor?" 

Section 4949 provides that: 

"Candidates for member of congress and all other public elective 
offices, delegates provided for herein, and members of the controlling 
committees, of all voluntary political parties * * shall. be nominated 
* * in accordance with the provisions of this chapter * *" 

The chapter referred to is chapter 6, title 14. 
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Section 4952 provides that candidates for district offices, where the district 
contains more than one county, shall be nominated by delegate conventions. 

Section 4965 provides for the nomination of certain members of the general 
assembly and the common pleas judges in certain counties. 

Section 4969 provides as follows: 

"Xominations for places on the primary ballot shall be by nomina
tion papers which shall be filed with the board of deputy state super
visors at least twenty days before the day for holding the primary 
election. Such nomination papers shall be signed by two per cent. of the 
party voters in the county, municipality, precinct, ward, or other political 
subdivision for which such nomination is to be made. The basis of 
percentage in each case shall be by vote of the party in such county, 
municipality, precinct, ward or other political subdivision, for governor 
at the last preceding election for state officers." 

This section applies to all nominations at the primaries and to such alone. 
In view of the above sections and the fact that Section 4969 applies solely to such 
officers as are nominated at the direct primaries, there can be no question but that 
district nominations made by a district delegate convention are not included and 
such district candidate need not file a petition. It is only necessary for the 
delegates to the convention to have such nomination papers signed by the required 
two per cent. of the voters. We have only need to recall that frequently delegate 
conventions are driven to the nomination of a "dark horse" who, not being 
an avowed candidate, would have had no opportunity of securing a nomination 
petition. It is my opinion that the practice in vogue in your county district is the 
proper one. 

QUESTION 2. 
Section 4949, supra, provides, inter alia, for the n"omination of "delegates 

provided herein," and as you state, there is no specific provision for a! ternates. 
Notwithstanding this fact, other provisions of Chapter 6 uses the term "alternate" 
as well as "delegate." Section 4954 speaks of when delegates and. alternates 
are to be selected by a county convention, and also provides that the delegates 
and alternates shall be apportioned in a certain manner. 

Section 4953 provides that the state committee shall apportion the state 
delegates and alternates. 

Section 4956 only specifically speaks of "delegates" but the reference is to the 
"delegates and alternates" provided for in Section 4956. I am inclined to the 
view that while Section 4952 does not specifically mention the term "alternate;" 
it is included in the word "delegate" and the legislature by the manner it speaks 
of state and county delegates and altemates indicates it contemplated such alter
nate should be elected. Then, too, it has been the custom so long established 
as to practically make it a rule that alternates be chosen at the same time and 
place and in the same manner as delegates. The state supervisor of elections 
(see note in 1911 compilation of election laws, page 79), as an annotation to 
Section 4952, says : 

"If the call of the county committee so provides, but one set of 
delegates to a county convention may be elected with power to elect 
delegates and altemates to each of the senatorial, circuit judicial and 
common pleas judicial convention." 

This was the interpretation of the election officer, even though the provision of 
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Section 4952 was speaking· of a delegate convention the "delegate" to which had 
been chosen at the primary election. 

I am not unmindful of the provisions of Section 4989, but I think this 
section only applies when no alternate is selected; when an alternate is elected 
there is no vacancy for the committee to fill and the alternate would have all the 
power and functions of his delegate in the latter's absence. 

So, my answer to your second question is that while it is not absolutely 
necessary to elect alternates to a district judicial convention, it is not only per
missible, but right and legal. 

QUESTION 3. 
Section 5175-1 defines "committee" or "organization." If the two or more 

friends of the candidate spoken of in your letter act together and as a body, even 
though not formally organized, they would constitute a "committee" or "organiza
tion" under the definition of the corrupt practice act; if they acted as individuals, 
each man making the expenditures himself, they, of course, would not constitute 
a committee. 

But, in either event, under Section 5175-2, if they contributed, promised, 
received or expended any money or thing of value in connection with the election either 
general or primary for and on behalf of their friend they would either as a committee 
or as individuals be compelled to file an itemized expense account, unless as individuals 
they made their contribution to parties who under the law must render an ac
count. It is their acting together or co-operating to the common end that makes 
the two or more persons a committee and not any formal organi:;ation. 

QUESTION 4. . 
Under Section 5175-1 if the candidate, even before a district convention, 

works through a committee or organization, such committee or organization comes 
within the provisions of the corrupt practices act, since every committee or 
combination of two or more persons co-operating 

"To aid or take part in the election or defeat of any candidate 
for nomination at a primary election or convention." 

is expressly included. 
Section 2 of the act (5175-2 of the General Code) does not to my mind seem 

to contempl~te a candidate before a district convention under the term "candidate" as 
used in that section. That section requires "every candidate who is voted for at any 
election or primary election" to file the required statement of expenditures. 

The limitation to a candidate who is voted for at an election seems to me to 
exclude a candidate who might be voted for at a convention. It may be that a 
candidate before a district convention comes within the spirit of the corrupt prac
tices act, but I do not see how in the face of the plain language used and in view 
of the fact that the failure to file such itemized statement when required is 
made a criminal offense that such 'a candidate could be included. 

It must be borne in mind, however, that this holding would not excuse one 
who happened to be a candidate and who made contributions or expenditures on 
behalf of a person who was to be voted for at a primary election, such as a 
delegate to a district convention at which such contributor might be a candidate, 
from being compelled to file his statement of expenditures as required by Section 
5175-2; and likewise the mere fact that he was a candidate before a district con
vention would not place him without the provisions of Section 26 of the act 
( 5ection 5175-26 of the General Code), which section makes "any person" guilty 
of a corrupt practice act by reason of offending against the section. 

QUESTIO~ 5. 
Section 11 of the corrupt practice act (Section 5175-11 of the General Code) 
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provides that "every payment required to be accounted for shall, unless the total 
expense payable to any person be not in excess of ten dollars, be vouched for 
by a receipted bill stating the particulars of expense, etc." I am of the opinion 
that the legislature intended in the enactment of this section to only require 
receipts when the expenditure at any one time to the same person amounted to 
over $10.00. The mere fact that the sum total of the various items, each one of 
which was less than ten dollars, aggregated more than $10.00 would not neces
sitate a receipt. Of course it would make no difference whether the expenditure 
spoken of was for postage stamps, railroad fare, hotel bills or any other per
missible election expense. 

QUESTION 6. 
The only question involved in your sixth inquiry is whether or not the candidate 

spoken of is, under Section 26 of the corrupt practice act, a person who pays 
or contributes money or other valuable consideration in connection with or in re
spect of any election. The object of the corrupt practice act was a purification of 
matters pertaining to all elections, to provide against the use of money or other 
valuable consideration in corruptly influencing the voter in favor of or against 
a candidate for public office. 

The expenditure of the candidate spoken of to a person or persons to procure 
persons to run at the primaries as delegate, to my mind, would be an expenditure 
in connection with and in respect of the primary election. I have already held that 
the enumeration under Section 26 is exhaustive of the permissible things which 
can be paid for as therein provided. I do not find that matter spoken of in your 
sixth question in the list of permissible expenditures, and it is my opinion, there
fore, that such an expenditure would be a corrupt Practice. 

QUESTION 7. 
The expense of preparing, circulating and filing petitions for nomination· is 

specifically mentioned as a permissible expense in the enumeration contained in 
Section 26 of the corrupt practice act. As the section applies to "any person," 
allowing "any person" to make certain expenditures, I am inclined to the view that 
the fact that the person making the expenditure happens to be a candidate before 
a district convention would make no difference. There is no limitation of the 
person who pays the expense of preparing, circulating and filing the petition; it 
need not necessarily be the candidate whose name is on the petition, and it is 
my view that a district candidate would be allowed to pay such expense as far 
as the corrupt practice act is concerned. 

QUESTION 8. 
I do not believe that it was the intention of the act to prevent a person 

who happened to be a candidate from extending hospitalities to a personal friend 
or to friends who might accompany the candidate on his canvas. The section 
would allow the candidate to pay the expenses of such friend if he were an agent 
of the candidate, managing the necessary and reasonable business of the election 
(see Section 26), and since this would be permissible, I can see no reason for 
prohibiting a candidate from including as a part of his necessary personal ex
penses such. sums as out of the goodness of his heart he felt inclined to pay for 
the transportation and hotel bills of a friend or friends who journeyed with him 
for the purpose of cheering him up when the clouds of defeat seem to threaten, 
or who joined with him in the smiles attended upon apparent or real success. 

QUESTION 9. 
In our communication to you of February 8th, we answered your 9th ques

tion, holding that the total amount expended by a candidate for public office under 
the provisions of Section 5175-29 of the General Code included the amount ex
pended for all purposes at both the primary and general election. 
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QUESTION 10. 
While Section 26 states that the services of the "agent" as shall be required 

to manage the necessary and reasonable business of the election" may be paid for 
at the reasonable, bona fide and customary value, further along in the section 
is found the provision that "the reasonable traveling expenses of * * agents * *" 
might be paid. Since there seems to be a recognition that a candidate is allowed 
to hire and pa·y a manager of his campaign, I can see no reason for holding that 
this only applies to a general manager, but I am inclined to the view that a 
district candidate may hire and pay a person in each county of his district "to 
manage the necessary and reasonable business of the election, "and pay therefor 
at the reasonable and bona fide value. 

236. 

Very truly yours, 
TrMoTHY S. HoGAN, 

Attomey General. 

CORRUPT PRACTICE ACT-CONTRIBUTIONS BY CANDIDATES TO 
CLUBS AND <:;:OMMii:'TEES-LIMIT A TIONS. 

A candidate for public office may pay assessments or make contributions to 
political committees, providing he keeps within the maximum amount allowed to 
be expended. If the contribution is specific, it cannot be for other than the pur
poses permitted by the corrupt practice act; if it is general, the committee must 
observe the same restrictions with regard to the purposes for which the money may 
be expended. 

Within the same limitations,. a candidate may contribute to a club or com
mittee for the purpose of paying rent for halls, compensation of speakers, music 
and fireworks for public meetings and expenses of advertising same, and the 
usual incidental expenses. 

CoLUMBUS, OHIO, April 5, 1912. 

RoN. CHARLES KRrcKBAUM, Prosecuting Attorney, Canton, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your communication of the 
3rd inst. The matters contained in your second, fourth and fifth inquiries are 
fully covered in the opinion of this date sent you today and in consequence I will 
only take up your first and third inquiries. 

First. You state that it is your conclusion that "said act, Section 29, ex
pressly permits candidates for public office to pay assessments or make con
tributions to political committees, provided all expenditures of such candidate per
mitted by the act, do not exceed the aggregate specified in said section." 

I concur in your conclusion. Section 5175-2, General Code, providing for the 
filing of a statement of expenditures by a candidate and by persons, committees 
or associations, applies as well to those who contribute money or things of value 
in connection with such election as to those who promise, receive or expend such 
money or thing of value. There is a recognition of a contribution. 

Section 5175-12 provides as follows: 

"No person shall, directly or indirectly, himself or through another 
person, make a payment or promise of payment to any committee, asso
ciation or organization, in any name except its own, nor sh~ll such 
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committee or person knowingly receive a payment or promise of pay
ment, or enter or cause the same to be entered in the accounts or 
records of such committee, in any other name than that of the person 
by whom it is made." 
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Section 5175-29, (ieneral Code, provides inter alia that the total amount ex
pended by a candidate, first, for any of the purposes specified in Section 26, 
second, for contributions to political committees, and, third, for any purpose tending 
in any way to promote or aid in securing his nomination or election, shall not 
exceed the amount Splcified herein. 

Section 5175-26, it will be noted, also speaks of one who "contributes or 
offers to contribute." 

In view of the above sections of the corrupt practices act, I am of the opin
ion that a candidate for public office may pay assessments or make contributions 
to political committees, always, of course, keeping them within the limitations 
of the maximum amount allowed to be expended, and by so doing he will not 
violate the provisions of the corrupt practices act. It must be borne in mind, 
however, that the candidate may make his contribution either generally or 
specifically. If his contribution is general, then his duty in the matter is ended, 
and it is the part of the committee to see to it that they do not make any 
expenditure other than for the permissible purposes enumerated in said Section · 
5175-26. If his contribution is specific, then it must be for one of the permissible 
matters in Section 5175-26 above mentioned. 

Second. In your third inquiry you state that your conclusion is that "the 
corrupt practices act permits any candidate for office to contribute to a club 
or committee for the purpose of paying rent for halls, compensation of speakers, 
music and fireworks for public meetings and expenses of advertising the same, 
together with the usual expenses incident to the holding of such public meetings." 

I likewise concur in your opinion on this question. The same sections of 
the General Code spoken of in the previous inquiry apply to this question. To 
my mind the candidate in contributing to the club or committee for the specific 
purpose makes said cluh or committee his agent to expend Lhe money for the 
specific purpose for which he gives it, and so long as the specific purpose is one 
of the permissible things enumerated in Section 5175-26, that he is within the law. 
As said section expressly states if he "directly or indirectly by himself or through 
any person" contributes or pays, etc., any money or other valuable consideration 
for any other purpose than the matters and services therein enumerated at their 
reasonable bona fide and customary value, such contribution, payment, etc., is 
declared to be corrupt practice and invalid at the election of any person guilty 
thereof. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General 
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240. 

CORRUPT PRACTICE ACT-CIGARS AND TREATING IN SALOONS
CANDIDATE. 

The giving away of cigars and treating in saloons or other places by or for a 
candidate for nominati01t at a primary election, if done for the purpose of pro
moting the candidacy, would be a violation of the corrupt practice act. 

The question whether such acts are performed for the purpose of promoting 
the candidacy or out of a personal habit of friendship is a question of fact with 
the presuniption, however in favor of the former purpose. 

CoLUMBUS, Omo, March 18, 1912. 

HoN. THEO. H. TANGEMAN, Prosecuting Attorney, Wapakoneta, Ohio. 

DEAR SIR:-Your favor of February 12, 1912, is received in which you inquire 
as follows: 

"A number of persons who, subject to the May primary election, 
are candidates for office have requested an opinion from me as to 
whether they would violate Section 26 of the corrupt practice act by 
giving away cigars and treating in saloons and other places, while they 
are electioneering." 

You then state your conclusions and some of the reasons offered by candi
dates opposed to your views. 

The provisions of the corrupt practice act apply to primary elections as well 
as to other elections. 

Section 5175-2, General Code, (Section 2 corrupt practice act, 102 Ohio laws, 
321), provides : 

"Every candidate who is voted for at any election or primary 
election held within this state, and every person, committee or associa
tion of persons incorporated or unincorporated, who may have con
tributed, promised, received or ·expended directly or indirectly, any 
money or thing of value in connection with such election, shall within 
ten days after such election file, as hereinafter provided, an ifemized 
statement showing in detail all the moneys or things of value, so con
tributed, promised, received or expended, and all liabilities directly or 
indirectly incurred in connection with such election; but individuals 
other than candidates making only contributions, the receipts of which 
must be accounted for by others, need not file such statement under this 
section." 

This section requiring itemized statements of expenses applies to all elec
tions, including a primary election. 

Section 5175-26, General Code, (Section 26 of corrupt practice act, 102 
Ohio laws 327), provides: 

"Any person is guilty of a corrupt practice if he, directly or in
directly, by himself or through any other person, in connection with, 
or in respect of any election, pays, lends or contributes, or offers or 
promises to pay, lend or contribute any money or other valuable consider
ation, for any other purpose than the following matters and services, at 
their reasonable, bona fide and customary value: 
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"Rents of halls and compensation of speakers, music and fireworks 
for public meetings, and expenses of advertising the same, together with 
the usual expenses incident thereto. 

"The preparation, printing and publication of posters, lithographs, 
banners, notices and literary material, the compensation of agents to 
supervise and prepare articles and advertisements in the newspapers, 
to examine questions of public interest bearing on the election, and the 
report on the same; the pay of newspapers for advertisements, pictures, 
reading matter and additional circulation, the preparation and circula
tion of letters, pamphlets and literature bearing on the election. 
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"Rent of offices and club rooms, compensation of such clerks 
and agent shall be required to manage the necessary and reasonable 
business of the election and of attorneys at law for actual legal services 
rendered in connection with the election; the preparation of lists of 
voters and payment of necessary personal expenses by a candidate; 
the reasonable traveling expenses of the committeemen, agents, clerks 
and speakers; postage, express, telegrams and telephones ; the expenses 
of preparing, circulating and filing petitions for nomination. No 
party organization or candidate shall compensate or hire in any one elec
tion preci11ct more than one person to prepare lists of voters. Each 
political party may designate one party representative in each precinct 
upon each registration day, and such committee may designate not more 
than three (3) such representatives and each candidate one represent
ative in each voting precinct upon each election day, whose names shall be 
certified to by the chairman and secretary of the controlling committee 
of such party to the board of deputy state supervisor of elections, 
at least two (2) days before such registration or election day, and 
who may be paid for their services by such committee or candidate not 
m excess of five ($5.00) dollars per day each. 

"Any payment, contribution or expenditure or agreement or offer 
to pay, contribute or expend any money or thing of value for any 
purpose whatsoever except as herein pro'l.!ided is hereby declared to 
be corrupt practice and invalidates the election of any person guilty 
thereof." 

The foregoing section does not authorize an expenditure for cigars, or for 
treating in saloons or otherwise while a person is electioneering as a candidate for 
office. 

This section prohibits the paying, lending or contributing of anything of 
value, in connection with, or in respect of any election, except for th~ purposes 
therein enumerated. The giving of a cigar or of a "drink" would be contributing 
something of value. If it were permissible to give one cigar, two cigars could 
be even, yea, a box of cigars could be given. There would be no limit, except as 
to the total amount that may be expended for all purposes. 

The corrupt practice is the giving or contributing of something of value in 
connection with, or in respect of any election. A giving of cigars or treating 
while electioneering for office would certainly be done in respect to an election. 
It would be a part of the electioneering scheme. 

It is urged that a person who has been in the habit of treating his friends, 
should not be prevented from so doing when he becomes a candidate for office. 
It is not the purpose of the act that a person should be compelled to change his 
personal habits when he becomes a candidate for office. But whether a candidate 
for office treats• to cigars or drinks from personal habits or because he is a 
candidate for office would have to be determined from the facts of each particular 



1238 PROSECUTING ATTORNEYS 

case. However, the two would be so connected that it would be very difficult to deter
mine whether the treating is done from personal habit or because such person is a candi
date for office. The common presumption would be that he treats because of the fact 
that he is a candidate, although he may habitually treat his friends. If this were held 
as a reason for a violation of the law, all candidates might get the habit of 
treating. 

In order to comply not only with the letter but also with the spirit of the law, 
it would be well for a candidate to change his personal habit and cease treating so 
long as he is a candidate. When one is a candidate for office it is commonly 
accepted that where he treats his friends it is done for the purpose of securing 
their good will toward his candidacy. 

It is my conclusion that the giving away of Cigars and treating in saloons, 
or other places, by or on behalf of a candidate, for nomination at a primary 
election, would be a violation of the corrupt practice act. 

245. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 

PUBLIC OFFICIALS-INTEREST IN PUBLIC CONTRACTS-"PUBLIC 
OFFICE"-INSURANCE CONTRACTS WITH CONTRACTS WITH 
COUNTY, BY DEPUTY STATE SUPERVISOR OF ELECTIONS, AT
TACHE OF SECRETARY OF STATE AND MEMBER OF COUNTY 
AGRICULTURAL SOCIETY. 

A deputy state supervisor of elections is appointed by the secretary of state 
and is, therefore, a state officer and not connected with the county, within the 
meaning of Section 12910, General Code, prohibiting contracts of public officials 
with political subdivisions, with wlziclz they are comzected. Such official is a Public 
officer, however, and comes within the prohibition of Section 12911, General Code, 
providing against the interest in public contracts of an amount over $50.00 unless 
under advertisement and bid. 

An attache of the secretary of state being an employe of a public officer, also 
comes within the prohibition of Secti01~ 12911, General Code. 

A county agricultural society being purely a voluntary association which ex
ercises no governmental control, its members are not holders of an office or trust 
within the meaning of Section 12911, General Code. 

If the premium 01~ a fire insurance policy amounts to more than $50.00, ad
vertisement and bids are required. 

Each policy must be let on separate contract, and should be authorized by 
separate resolution. 

CoLUMBus, OHIO, April 4, 1912. 

HoN. T. T. CouRTRIGHT, Prosecuting Attorney, Lancaster, Ohio. 

DEAR SIR :-Under date of February 28th you submitted the following for 
opinion of this office : 
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"Will you please advise me on Section 12910-12911 of the General 
Code of Ohio on the following questions : 

"Can a deputy supervisor of elections who is also an insurance 
agent sell to the county commissioners on county property when the 
same is written in several policies, the premium on no policy exceeding 
fifty ($50.00) dollars. The aggregate, however, of the several policies 
exceeding fifty ($50.00) dollars? 

"Would your finding equally apply to an attache of the secretary of 
state's office, who sells insurance to the county under the same condition, 
and to a secretary of the county agricultural society?" 
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For a general discussion of Sections 12910 and 12911, General Code, I here
with hand you copy of an opinion heretofore rendered by me to the bureau of in
spection and supervision of public offices under date l\Iarch 31, 1911. 

By the provisions of Section 4804 the state sup~rvisor of elections, which is 
the secretary of state by virtue of his office, appoints the deputy state supervisors 
of elections and I am of the opinion that the said deputy state supervisors of 
elections can in no sense be considered a county officer and would, therefore, not 
come within the provisions of Section 12910, General .Code. He would, however, 
come within the provisions of Section 12911, General Code, in that he is a public 
officer of the state. I am also of the opinion that the attache of the secretary of 
state's office would likewise come within the provisions of Section 12911, in that he 
is the employe of the secretary of state, who is, of course, a public officer. 

As the county agricultural society is purely a voluntary organization although 
declared by statute to be a body corporate and politic, yet I do not think that they 
exercise any governmental control, and therefore, that the members thereof would 
not in any sense be considered as holding an office of trust or profit under the 
meaning of Section 12911, and therefore, the secretary thereof would not be 
within the purview of said section. 

In the opinion which I have herewith enclosed, I have construed the question 
of fire insurance in reference to the amount of such contract to relate to the 
premium, that is, the interest of the company and not of the agent, and that, there
fore, if the premium on a policy exceeds the sum of fifty ($50.00) dollars, the 
contract must be let on bids duly advertised as provided by Jaw. While I am clearly 
of the opinion that each insurance policy is to be considered as a separate and 
distinct contract between the county and the insurance company, yet as it has been 
decided in the case of Bellaire Goblet Company vs. The City of Findlay et a!., 
5 C. C., 418, that the penalty prescribed in what is now Section 12911 is equiva
lent to a prohibition of the act, and that, therefore, the insurance policy would be 
void, it would be well to have the county commissioners designate on their journal, 
the various insurance companies with which they desire to place the policies, in 
order that no question might be raised that the contract with the agent in its entirety 
was not severable, and, therefore, that each and every policy was void. It would 
further appear to me to be the better practice to have the commissioners let such 
contract in each particular instance by separate resolution, and if possible on separate 
days, so that there could be no queestion raised as to the validity of the various policies 
because of uniting them in one resolution or all on one day. 

In suggesting the foregoing I, of course, refer to the policies which are given 
to the insurance agent who is a deputy state supervisor of elections and to those 
which are given to the attache of the secretary of state's office. It is necessary 
to he extremely careful in placing insurance with one who is a public officer or an 
employe of a public officer, to be careful that each and every contract will appear 
to be separate and distinct, for the reason that if they are not so separate and 
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distinct, the defense will be made that the amount of the contract exceeds the sum 
of fifty ($50.00) dollars, and therefore, as such contract was not let on bids duly 
advertised as provided by law, the policies are void. · 

(Enclosure) 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

ADDENDUM. 
In the foregoing opmwn I have not overlooked the case of The State of 

Ohio ex ret. Edmund G. Vail vs. W. E. Craig, as auditor of Cuyahoga county, 
and the Board of County Commissioners of Cuyahoga County, found in 8 N. P., 
148, the syllabus of which is as follows: 

"The deputy state supervisors of elections are not officers within 
the legal definition of that term, and, though their jurisdiction may be 
coterminous with that of the county, they are not county officers, and 
therefore, Sec. 2866-3, R. S., does not violate Sec. 10 of the constitu
tion." 

Without undertaking· to decide in this opm10n the question whether a mem
ber of the board of deputy supervisors of elections is an officer or not, I deem it 
my duty to advise prosecuting attorneys and city solicitors in questions like the 
one at hand to assume that he is such officer. Notwithstanding the nisi prius opin
ion, I incline to the view personally that he is an officer within the contemplation 
of Section 12911. At any rate there is no reason why the public should take the 
risk when the validity of an insurance policy covering public property is drawn 
in question. Public officers in questions of doubt should take no risks and place 
policies where their validity would be without doubt. 

246. 

CORRUPT PRACTICE ACT-LIMITATION ON CANDIDATE'S AMOUNT 
OF EXPENDITURES AND POWER TO HIRE REPRESENTATIVE TO 
WORK AT POLLS APPLIES TO BOTH PRIMARY AND GENERAL 
ELECTIONS. 

The maximum sum named in the corrupt practice act, which is permitted to 
be expended by a candidate, includes expettditures made at both primary and gen
eral elections. 

Each candidate may designate one representative to work in each voting pre
cinct upon each primary electiott day as well as on each general election day. 

CoLUMBUS, OHio, March 28, 1912. 

HoN. GEORGE D. KLEIN, Prosecuting Attorne:y, Coshocton, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of March 1st wherein 
you request my opinion upon the following questions, with regard to the corrupt 
practice act: 

1. Is the $300.00 the maximum sum, as in our county, permitted 
in the primary elections, and also in the general elections, or is it the 
maximum for both elections? 
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2. Is each candidate permitted to hire one representative to work 
at the polls on primary election day? 
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Answering your first question, I beg to state that in an opinion under date of 
February 8, 1912, to Charles Krichbaum, prosecuting attorney, Canton, Ohio, this 
department held that the limitation under the provisions of Section 26 of the cor
rupt practices act (Section 5175-26, General Code) as to the maximum sum to be 
expended by a candidate included the total amount expended at both the primary 
and general election. A candidate may expend up to the maximum amount at either 
election, at his option, but the sum total expended for both the primary and gen
eral election must not exceed the maximum amount fixed by the act. 

2. A reference to paragraph two of the act spoken of (Section 5175-2, 
General Code) discloses that it is expressly provided, amongst other things, that 
each candidate voted for at "any election or primary election" must file an item
ized statement, as therein required; likewise, paragraph twenty-six of the act (Sec
tion 5175-26, General Code) provides the permissible purposes for which expendi
tures may be made "in connection with or respect of any election;" and further 
provides that each candidate may designate one representative "in each voting pre
cinct upon each election day." 

From the foregoing it is my opinion that both primary election day and gen
eral election day were contemplated. 

Then, too, Section 4967, General Code, provides that all the statutory provi
sions relating to general elections, including the requirement that part of such 
election day shall be a legal holiday, shall, so far as applicable, apply to and gov-
ern primary elections. ' 

It is my holding, therefore, that each candidate may designate one repre
sentative to work in each voting precinct upon each primary election day as well as 
on each general election day. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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249. 

ASSESSOR-ELECTION, APPOINTMENT, AND APPROVAL OF BOND
MUNICIPAL CORPORATIONS AND TOWNSHIPS-VACANCIES
DIVISION OF PRECINCTS-DUTIES OF AUDITOR, TOWNSHIP 
TRUSTEES AND COUNTY COM11ISSIONERS. 

Assessors are not municipal officers and their compensation can in 110 event 
be fixed, nor can they be app;inted to fill vacancies by the mayor or any officer 
of a municipality. 

When such village is divided into three preci11cts, if these precincts were 
created by the board of deputy state supervisors of elections by a subdivision of 
an original precinct, assessors should be elected from the original precinct unless 
the said board has declared at the time of the subdivision that an assessor shaU 
be elected for each precinct so subdivided in accordance with Section 4850, General 
Code. 

It is the duty of the auditor to appoint and fix the bond of assessors to fill 
vacancies which occur only in wards or precincts of municipal corporations hav
ing no township organizations as provided in Section 3352, General Code. 

If in the township containing a municipal corporation, the commissioners, 
under Section 3351, General Code, lzave not constituted the territory outside of 
said corporation a separate district, but one assessor may be elected for the town
ship. 

A township assessor is a township officer a11d his bond must be approved, 
except as aforesaid, with regard to the auditor, by the township trustees. 

CoLUMBUS, OHIO, April 5, 1912. 

HoN. J. B. TEMPLETON, Prosecuting Attorney, Wauseon, Ohio. 

DEAR SIR:-Your letter of January 25th is received in which you state: 

"Clinton township, of Fulton County, Ohio, is a civil township and 
is composed in part of the village of Wauseon, and which village is 
located wholly in said township. 

"At the last election two assessors were elected, one by the township 
outside of Wauseon, and one by the electors of the village of \"lauseon, 
the village being divided into three precincts, and all of the voters of 
the three precincts voted for the one assessor. 

"The assessor elected in the village failed to qualify, and the 
Mayor, with the approval of the council, appointed an assessor for the 
whole village and approved his bond. 

"vVe desire to ask you: 
"(1) Is this appointee entitled to act? 
"(2) Was there a vacancy in the office of a single assessor, or was 

there a vacancy in the office of three assessors, one for each of the pre
cincts in the village? 

"(3) Is it the duty of the auditor to appoint to the vacancy or 
vacancies? 

" ( 4) Who approves the bonds of the appointee or appointees?" 

The following sections of the General Code apply: 

Section 3349: 
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"One assessor of personal property for the township shall be elected, 
bienniall~·. in each township, who ~hall hold his office for a term of two 
years commencing on the first day of January next following his election. 
If the township is divided into two or more election precincts, one such 
assessor shall be so elected for each precinct in which such election is 
held." 

Section 3350 : 
"Before entering upon the discharge of his duties such assessor 

shall give bond, payable to the state, v.ith two or more freehold sureties 
approved by the trustees, in such sum as they determine, not less than 
one thousand dollars, and conditioned for the faithful and impartial dis
charge of his duties. Such bond, with his oath of office endorsed there
on, shall be deposited with the township clerk. If an assessor is appointed 
by the county auditor the amount of his bond, not less tha.n one thous
and dollars, may be fixed and the sureties thereon approved by the audi
tor, or by the trustees." 

Section 3351: 
"In municipal corporations, divided into wards, an assessor shall 

be elected in each ward. In a township composed in part of a municipal 
corporation, the county commissioners, by order entered on their journal, 
may constitute the territory outside such municipal corporation one or 
more assessor districts. In each ward and assessor district an assessor 
shall be elected, biennially, in accordance with law, and shall take the 
same oath, give the same bond and perform the same duties as town
ship assessors. Nothing herein shall interfere with the duties devolving 
upon deputy state supervisors of elections." 

Section 3352 : 
"If a person elected assessor in any ward or precinct of a municipal 

corporation not having a township organization, fails to give bond and 
take the oath of office for one week after his election, or in the event of 
removal from the ward or precinct after his election, the office shall be 
deemed vacant, or should there be at any time a vacancy in such office 
from any other cause, the county auditor shall fill such vacancy by ap
pointing an elector of such ward or precinct to the office of assessor." 

Section 3261 : 
"If by reason of non-acceptance, death, or removal of a person 

chosen to an office in any township, except trustees, at the regular elec
tion, or upon the removal of the assessor from the precinct or township 
for which he was elected or there is a vacancy from any other cause, 
the trustees shall appoint a person having the qualifications of an elector 
to fill such vacancy for the unexpired term." 

Section 4850: 
"Xothing in the preceding. sections shall affect the powers or 

duties of boards of deputy state supervisors in reference to the division 
of election precincts within registration cities. The division of any 
election _precinct within registration cities. The division of any election 
precinct into two or more sub-divisions, as hereinbefore provided, shall 
not require the election of an assessor in each such sub-division, but in 
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all such election precinct sub-divisions there shall be elected one assessor 
for each original precinct unless such supervisors at the time of the 
division shall order that an assessor be elected in each precinct." 

There seems to be some misunderstanding as to whether or not an assessor 
is a township officer, but I find no difficulty in arriving at the conclusion that 
the assessors spoken of in your inquiries are township officers. 

The sections of the Code dealing with assessors are found in "Division 2, 
Civil Townships, Chapter 6, Assessors," and it will be noted that no mention of 
assessors is found in the sections of the Code designating the executive officers 
of cities and villages. 

said: 

In the case of State ex rei, vs. Coeller, 3rd Bulletin, 853, it is held that, 

"The duties of an assessor are appropriate to the township as form
ing a part of the state organzation, and the officer i~ in that sense an 
officer of the township." 

In the case of Lorillard vs. The town of Monroe,. 11 N. Y., 392, the court 

"It is a convenient arrangement to have the assessors chosen by 
the electors of the towns within which they are to perform their duties 
* * * * *. When chosen they are public officers, as truly as the hig-hest 
official functionaries in the state. Their duties in no respect concern the 
strictly corporate interests of the towns, such as their common lands and 
their corporate personal property, or the contracts which as corporations 
they are permitted to make, nor are their duties limited to their effects 
on the towns as political bodies. The description and valuation of prop
erty for purposes of taxation, which they are required to make, for the 
basis upon which the state and county taxes are imposed; and although 
money is raised by the same arrangement to be expended within the 
towns, the purposes for which it is to be employed are as much public 
as are those for which the state and county taxes are expended." 

So I conclude that assessors are not municipal officers, nor can their 
compensation be fixed or a vacancy be filled by the officers of a municipality, and 
since the mayor has attempted to appoint to fill the vacancy, he has exceeded his 
authority and the appointee is not legally entitled to act. 

The answer to your second question depends upon the manner in which the 
precincts of your township were formed. 

Section 3349, above quoted, provides that if the township is divided into two 
or more election precincts one such assessor shall be elected for each precinct. . 

In Chase's Statutes, page 1800, it will be found that in the long ago there 
was but one assessor for the county, and the county constituted the assessor 
district. Afterwards (39 0. L. 22) the county assessor was abolished and pro
vision was made for one township assessor in each township. Along in 1859 
(56 0. L., 188) a statute was enacted authorizing the commissioners to divide the 
county as well as cities therein into assessor districts not less in number than the 
number of townships. 

An examination of Section 1448 of the Revised Statutes of 1880 shows that 
there was a proYision that, 

"One assessor for the township, or if the township is divided into 



.ANNUAL REPORT OF THE ATTORNEY GENERAL. 

two or more election precincts, then for each precinct in which the 
election is held." 
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Said Section 1448 was amended :\'larch 31, 1906 (98 0. L., 172), omitting the 
office of assessor from the list of townshi)) officers, and there was no statutory 
provision for the election of such an officer as township assessor, although there 
was for the appointment of assessors in case of vacancies for any cause. This 
omission of any statutory provision requiring the election of an assessor continued 
from that time until the enactment of the Code. True, Section 2966-15, Revised 
Statutes, carried into the Code as Section 4850 supra, which is found in 88 0. L., 
449, provided as it dots now, that, in all election precincts provided by the deputy 
state supervisors there shall be elected one assessor for each original precinct, 
unless the supervisors shall order that an assessor shall be elected in each precinct. 

\Vhile the reference herein is to original election precincts and not to town
ships as such, and while the section is rather declaratory of the power of the 
election board to order the election of an assessor in each part of the precinct so 
divided by said board, or in the absence of such order, that one assessor should 
be elected, yet in my opinion the section should be so construed as to be read in 
harmony with Section 3943, General Code, and it is my view of the provision of 
Section 3943 so read that in each precinct of a township where the precincts are 
the product of a subdivision made by a board of deputy state supervisors under 
Section 4850, General Code, that an assessor for each such precinct is only re
quired when so ordered by the board, and that if in a given township there are 
two or more precincts, the product of a subdivision made by some authority other 
than by the board of elections, then under Section 3943 an assessor should be 
elected for each of such precincts. Applying this reasoning to your case, if the 
three precincts of the village of \Vauseon and the one of that portion o"f the 
townships outside of the municipality were subdivisions of the township or parts 
thereof ·made by some authority other than the board of election, then under 
Section 3943 at your last election four assessors should have been elected, one 
for each precinct, and since as you say but one assessor was elected for the 
municipality and one for the outside territory, it is my view that the one elected 
for the outside territory was the only legal election and that there resulted a 
vacancy in each of the three precincts in the municipality. Of course if these 
three precincts of Wauseon were set off from the rest of the township hy the 
deputy state supervisors of election, said board at the time of the subdivision fail
ing to order the election of an assessor for each of said precincts so divided, and 
if further the commissioners had not under Section 3351 constituted the outside 
territory a separate district, then there would be but one assessor for the entire 
township including the municipality. 

Coming now to your third question, it is my opinion that the county auditor 
has no duty to perform in the matter you speak of. Under the provisions of Section 
3352, General Code, it is only in municipalities having no township organization, 
i. e., where the corporate limits of the municipality coincide with the township 
limits like Cincinnati, Toledo, Columbus, etc., and in consequence no township 
officers, as such are elected, and there being no township trustees in such case 
that the county auditor is, in the event of a vacancy in the office of assessor, 
authorized to appoint. In the case of any vacancies existing in the office of as
sessor in 6e village of Wauseon, it is the duty of your township trustees to fill 
same. 

Answering your fourth question it is my opinion that the township assessor, 
being a township officer, his bond must be approved by the township trustees as 
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directed by Section 3350. The auditor only approves assessors' bonds when under 
Section 3352 he makes the appointment of such assessor. 

255. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

BOARD OF EDUCATION-MANDATORY TO DEPOSIT IN BANK MAK
ING BEST BID-INTEREST OF MEMBERS OF BOARD IN BEST 
BIDDING BANK NOT CRIMINAL. 

Inasmuch as it is mandatory upon the board of education to place the de-· 
posits in the bank offering the highest rate of interest for the same, members of 
the board who are stockholders in, or officers of the bank making the best bid, 
are not criminally liable for making such bank the depository, 

CoLUMBUS, OHio, April 5, 1912. 

HoN. JoHN J. WooLLEY, Prosecuting Attorney, Athens, Ohio. 

DEAR SIR :-Under date of January 16th, you set forth the following state 
of facts: 

. "The board of education of city of A. passed a resolution providing for 
the letting of their funds to a depository which would pay the highest 
rate of interest on the daily balance of the funds. Notice of the passage 
of this resolution was served on all of the banks of the city and re
quest was made of these banks to bid for the funds. This request made 
by order of the board of education and notice of it was served by the 
clerk. Of the four banks served with this notice and request, but two 
put in bids and the highest and best bid was made by The A. National 
Bank which bid to pay 2.1 per cent. It now develops that L. G. W., 
the president of the board and C. M. C., the clerk, are both stock
holders and Mr. W. is a director of said bank. 

"No question has been raised of any bad faith in the transaction 
in any way." 

You desire opinion upon the above state of facts as to whether thete is any 
criminal liability on the part of Mr. W. or Mr. C. and whether the contract made 
by the board with the bank is under such circumstances a valid contract. 

Section 4757, General Code, provides that no member of the board (of edu
cation) shall have directly or indirectly any pecuniary interest in any contract of 
the board. 

Section 12910, General Code, provides as follows: 

"Whoever, holding an office of trust or profit by election or ap-
' pointment, or as agent, servant or employe of such officer or of a board 

of such officers, is interested in a contract for the purchase of property, 
supplies or fire insurance for the use of the county, township, city, 
village, board of education or a public institution with which he is con-
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nected, shall be imprisoned in the penitentiary not Jess than one year nor 
more than ten years." 

Section 12932, General Code, provides in part as follows: 

"\Vhoever,. being a '' (• '; member of the board of education 
•:• •:• ~· acts in a matter in which he or she is pecuniarily interested shall 
be lined not less than twenty-five dollars nor more than five hundred 
dollars or imprisoned not more than six months, or both." 

Section 7604, General Code, as found in 101 0. L. 290, provides: 

"The board of education of any school district by resolution shall 
provide for the deposit of any or all moneys coming into the hands of its 
treasurer. But no bank shall receive a deposit larger than the amount 
of its paid in capital stock, and in no event to exceed three hundred 
thousand dollars." 

Section 7605, General Code, as found in 101 0. L. 290, provides in part: 

''In school districts containing two or more banks such deposit shall 
be made in the bank or banks, situated therein, that at competitive bidding 
offer the highest rate of interest which must be at least two per cent. 
for the full time funds or any part thereof are on deposit. * '' '' 
The treasurer of the school district must see that a greater sum than 
that contained in the bond is not deposited in such bank or banks * ,;, •:•." 
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I am of the opinion that Section 12910, General Code, is not involved in this 
inquiry for the reason that the prohibition there is against an officer who is in
terested in a contract for the purchase of property, supplies or fire insurance. I 
do not consider that the designation of a depositary is in any sense within the pro
visions of said section. The question then arises as to whether or not the pru
visions of Section 12932 and 4757, General Code, as above set out are applicable. 
Prior to the amendment of Section 7604, General Code, as found in 101 0. L. 
290, it was discretionary with a board of education as to whether or not it woulrl 
de:,ignate a depository for the school funds, but said amendment made it manda
tory upon the board to establish a depositary. 

Section 7606, General Code, prm·ides that the hoard shall determine hy 
resolution provided for in Section 7605 the methorl hy which the bids 'hall he 
received and the authority which is to recei1·e them, hut as the designation of the 
depositary is mandatory, and under the provisions of Section 7605, General Code, 
the deposits 'hall he made in the bank that at competitive bidding offers the 
highest rate of interest, it is not left to the board to determine after the bids arc 
in which bank it will accept. 

In the language of \\' ooclmansee, ]., in the case of J{ichardson vs. The 
Board of Trustees of Sycamore Township, 6 X. P. n. s. 505, at top of page 508 
the hoard of education under the depositary act clo not enter into a contract with 
any bank. They simply put the machinery in motion to get the highest bid, and 
after the bidder enters into a proper bond then the treasurer is the one who deals 
with the bank m sclectl'rl as a depositary. 

\\"hile in a Sl'tbc the offer of the hank to accept the deposits and pay a certain 
rate oi interest, anrl thl' acceptance of the hicl therl'of could hc considered as a 
contract, yet as it is mandatory upon the board of education to accept the hi;..;he,t 
hid, and as it is thc policy of the depositary law to have as full and extemivc 

1~ -Vol. II- A. G. 
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competitive bidding as is possible, I do n<;>t think that the provisions of either 
Section 12932 or Section 4757 of the General Code are applicable' to the case in 
question. 

I, therefore, hold: 
First. That there is no criminal liability on the part of l\Ir. vV. or Mr. C. 

because of the fact that they were members of the board _of education and like
wise stockholders in the bank presenting the highest bid for the deposit, and 

Second. That the awarding of the deposits by the board to the bank, be-
ing the highest bidder is a valid contract. 

264. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

TAXES AND T AXATION-EXEMPTIONS-IKSTITUTION OF PUBLIC 
.CHARITY-LIMA BUSINESS WOMEN'S CLUB 

The business women's club of LiH~a is an institution 
and the real estate of said club is exempt from taxation. 
small fee is exacted for active members/zip is immaterial. 

of public cltarity onl)~ 

The mere fact that a 

CoLuMnus, OHIO, April 1, 1912. 

HoN. }AMES J. \iVEADOCK, Prosecuting Attome3•, Lima, Ohio. 

DEAR Sm :-I beg to acknowledge receipt of your letter of January 27th, 
submitting for my opinion thereon the following question: 

''The business women's club of Lima, Ohio, is a corporation organ
ized under the laws of this state, not for profit, for the following pur
pose: 

"To promote the spiritual, mental, moral and physical welfare of 
the women of Lima, Ohio, and to accomplish the above purposes may 
acquire, own and hold by lease, purchase or gift all necessary real estate 
and personal property." 

"The club maintains a club house in the city of Lima in which 
are a gymnasium, rest room, a library, etc., for the use of members of 
the club. The club is designed for the use and uplift of the working 
girls of the city of Lima. The full active membership of the club 
is accorded to any woman over fourteen years of age of good moral 
character. Such active membership, however, does not accord class 
privileges which have to do with the educational and physical work of 
the club. An additional fee, small in amount, is charged for member
ship with class privileges. There are other memberships which may be 
obtained by the payment of different small fees. 

"The membership of the club is not restricted further than above 
noted. The proceeds of the membership fees are used for the main
tenance of the club house and in the educational, physical and religious 
activities thereof. 

''Is the real estate of this club exempt from taxation?" 

I need not cite the statute which exempts from taxation property belonging 
to institutions of public charity only, nor the constitutional provision under author
ity of which this statute has been enacted. In my opinion the Lima business 
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women's club is "an institution of public charity only" within the meaning of these 
prov1s10ns. The mere fact that a small fee is exacted as a condition precedent 
to active membership is immaterial in this connection. (Library Association vs. 
Pelton, 36 0. S., 253.) The declared object and purpose of the organization is 
certainly ·a charitable one, and the manner in which that object is being carried out 
under the by-laws of the club, a copy of which you have furnished me, is entirely 
consistent with the charitable nature of the object itself. 

I am, therefore, of the opinion that the real estate belonging to the business 
women's club of Lima is exempt from taxation. 

268. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

BOARD OF EDUCATION-PRDIIU:\1 AND ACCRUED IXTEREST OX 
BOND ISSUES-SINKING FUND-CHAJ'\GE OF PLANS AND SPEC
IFICATIONS AFTER BIDS RECEIVED- CERTIFICATE OF 
MONEYS IN TREASURY BY CLERK BEFORE EXPENDITURE BY 
BOARD. 

Inasmuch as the statutes do not prescribe otherwise, when a board of educa
tion sells bonds, the premium and accrued interest must, in accordance with tile 
general rule that all accretions follo~v a trust fund, be credited to the fund for 
the purpose of which the bonds were sold. 

It is the object of the statutes to maintain a fair competition in the letting of 
bids, and ~chen a board of education has received bids for the coustruction of a 
building, alterations may not be made in the plans and specifications, and the bids 
let, accommodated, by deductions or increases, to the changes made in the plans 
and specifications. ' 

The board of education may not e.1:pend any moneys derived by it from a11 
issue of bonds, unless the clerk shall first certify tllat the money is in the treasur:,• 
and 11ot appropriated to any other purpose. Said board may, therefore, 11ot enter 
into a contract for the construction of a building, the money for which is fumished 
by additional bonds, before the funds arising from such issue are in the' treasur:,• 
of the district. 

CoLUMBL'S, OHIO, April 9, 1912. 

HoN. D. \V. :\h.:RPHY, Prosecuting A ttomey, Batavia, Ohio. 
DEAR SIR :-I beg to acknowledge receipt of your letter of :\farch 28th, re

questing my opinion upon the following questions: 

"1. When a board of education sells its bonds, what disposition 
as between the sinking fund and the improvement fund should be made 
of the premium and accrued interest? 

"2. After the board of education has advertised for and received 
bids for the construction of a building, may changes be made in the 
plans and specifications and the contract let for the doing of the work 
under the altered plans and specifications with appropriate deductions 
or additions or both in the items of the bids submitted? 

"3. :\lay a contract be entered into by a board of education for 
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the construction of a building, the money for which is furnished by addi
tional bonds, before the funds arising from such issue are in the treas
ury of the district?" 

In connection with your inquiries, I have given careful consideration to the 
statement of your opinion thereon as set forth in your letter and to the two 
opinions of l\Iessrs. Hosea & Knight, attorneys at law, Cincinnati, Ohio, who 
represent architects interested in the specific case which gives rise to these questions. 

You point out, in discussing the first question which you submit, that the 
municipal code, Section 3932 specifically provides that the premiums and accrued 
interest arising from an issue of bonds by a municipal corporation must be credited 
to the sinking fund, and that Sections 7625, etc., General Code, which provide for 
the sale of bonds by a board of education, contain no such provision. You rea
son correctly, I think, that such a comparison of similar statutes affords ground 
for the conclusion that premiums and accrued interest arising from the sale of 
honds by a. board of education are not to be credited to the sinking fund. Other 
considerations point to the same conclusion. Thus the provisions relating to the 
establishment of a sinking fund by a school district and the creation of a boarcl 
of commissioners of the sinking fund are equally silent as to the disposition of 
premimns and accrued interest arising from the sale of bonds. Again, it is a gen
eral principle that the accretions of a trust fund follow and belong to the fund it
self. Upon this principle the premit:ms and accrued interest arising from the sale 
of bonds issued by a board of education would, in the absence of statutes to the 
contrary, follow the principal. of the fund and be subject to the same uses and 
purposes. But both yourself and the other counsel who have examined this ques
tion haye OYerlooked an express provision of statute relating in part at least to 
this very matter. I refer to Section 2295, which is a general proYision governing 
the sale of bonds by county commissioners, hoards of education and commissioners 
of free tumpikes. It provides in part as follows: 

''1\ll moneys from hoth principal and premiums on the sale of such 
bonds, shall be credited to the fund on account of which the bonds are 
issued and sold." 

This provision is, of course, decisive of your first question so far as it relates 
to the disposition of the premium, and strongly supports the conclusion which you 
have correctly reached as to the disposition of the accrued interest. 

Your second question involves primarily a consideration of Section 7623, Gen
eral Code. That section, which is of great length, prescribes in considerable detail 
the procedure which shall he followed by a board of education in entering into a 
contract for the making of any improvement or repair under its s'upervision. 
quote only a portion of it: 

"4. Each bid must contain the name of every person interested 
therein, and shall be accompanied by a sufficient guarantee of some disin
terested person, that if the bid be accepted, a contract will be entered 
into, and the performance of it properly secured. 

"5. \Vhen both labor and materials are embraced in the work bid 
for, each must be separately stated in the bid, with the price thereof. 

"6. X one but the lowest responsible bid shall be accepted. The 
board in its discretion may reject all the bills, or accept any bid for both 
labor and material for such improvement or repair, which is the lowest 
111 the aggregate. 

''7. Any part of a bid, which is lower than the same part of any 
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other bid, shall be accepted, whether the residue of the bid is higher or 
not: an <I i i it i~ higher, such residue must be rejected. 

"8. The contract must be between the board of education and the 
bidders. The board shall pay the contract price for the work, when it 
is completed, in cash, and may pay monthly estimates as the work pro
gresses. 

"9. When two or more bids are equal, in the whole, or in any part 
thereof, and are lower than any others, either may be accepted, but in 
no case shall the work be divided between such bidders." 
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X one of these sections authorize the acceptance of any bid or part of a bid 
which is not submitted with respect to the plans and specifications offered to other 
bidders and subject to competition. 

Sections 2362 and 2364, inclusive, General Code, which are applicable only to 
buildings to be constructed at a cost of less than $10,000, are of interest in this coq
nection, and provide in part as follows: 

Section 2362. 
"An officer, board or other authority of * '' a * * * school 

* * * district * * * required by law to advertise and receive pro
posals for furnishing of materials and doing the work necessary for the 
erection thereof, shall require separate and distinct proposals to be made 
for furnishing such materials or doing such work or both, in their dis
cretion, for each separate and distinct trade or kind of mechanical labor, 
employment or business entering into the improvement." 
Section 2363. 

"\Vhen n_wre than one trade or kind of mechanical labor, employ
ment or business is required no contract for the entire job, or for a 
greater portion thereof than is embraced in one such trade or kind of 
mechanical labor shall be awarded, unless the separate bids do not cover 
all the work and materials required of the bids for the whole or for two 
or more kinds of work or materials are lower than the separate bids 
therefor in the aggregate." 
Section 2364. 

"The contract for doing the work belonging to each separate trade 
or kind of mechanical labor, employment or business or for the furnish
ing of materials therefor, or both, shall be awarded by such officer, board 
or other authority in its discretion, to the lowest and best separate bid
der therefor, and shall be made directly with him or them in the manner 
and . upon the terms, conditions and limitations l,S to giving bond 
with security and otherwise as prescribed by law, unless it is let as a 
whole, or to bidders for more than one kind of work or materials. * *" 

It is scarcely necessary for me to comment upon the obvious purpose of stat
utes like those above quoted. Competition in bidding is the thing aimed at and the 
interests of the taxpayers are intended to be safeguarded thereby. In order that 
competition may be secured, it is necessary, of course, that all who bid upon the 
entire job or any portion thereof shall base their bids upon the same plans and 
specifications. Especially would this be true in the case of a lump bid for the entire 
work. One general contractor may be in a position to do a certain part of the 
work much more cheaply to himself than any other bidder, and that particular 
item may be relatively of greater consequence in his bid than in that of one of his 
competitors. It would not, therefore, be fair to other bidders nor to the tax-pay
ing public of the district to permit a bidder to amend his bid by omitting certain 
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items as other bidders, if invited to bid upon the entire work with these items 
omitted might have submitted aggregate bids much less than that of the favored 
bidder. 

For these reasons it has been held by courts of nisi prius under these very 
sections that it is unlawful for a board of education to award a contract for the 
building of a school house to a bidder who has been permitted to change his bid 
by the omission of various items. (McAlexander vs. School District, 7 N. P. n. 
s., 590) ; and that an item may not be added to the work by' a change of plans and 
specifications for any reason whatever (11cGreevey vs. Board of Education, 20 
C. C., 114; Mueller vs. Board of Education, 11 N. P. n. s., 113). In the case last 
cited it is held that the addition of items of the work resulting in what are com
monly called "extras" necessitates inviting new bids if the amount of the additional 
charge exceeds the limitations prescribed in the first part of Section 7623, and at 
least the making of a separate and distinct contract for such "extras." 

With the reasoning of these decisions I heartily agree, and advise you ac
cordingly that in my opinion it is not lawful for a board of education to permit a 
bidder, though he be the lowest responsible bidder on the entire work, to change his 
bid in any way after its submission, nor to change the plans and specifications after 
opening bids so as to eliminate some features of the work or add new ones. In 
case the plans and specifications are changed so as to eliminate a part of the work, 
no bid can be accepted, but new bids must be invited; in case of additions to the 
plans and specifications, the bid which has been made may be accepted, but the 
additions must be made under separate contract which, if the expense thereof ex
ceeds fifteen hundred dollars in city districts or five hundred dollars in other dis
tricts, must be let at competitive bidding. 

To say that contracts, such as those with which we are now dealing, are 
"unlawful," is not, of course, to hold that if no one objects and the work is done 
and paid for, the money can be recovered from the contractor for the use of the 
district. The payment of money to a contractor under such circumstances, how
ever, or the letting of a contract in the first instance could, in my opinion, be suc
cessfully enjoined by any taxpayer of the district. Competing bidders would prob
ably not have the right to invoke the powers of a court of equity in their behalf. 

The thing sought to be clone by the board of education, and which I have held 
to be unlawful, is specifically authorized as to the director of public service of a 
municipal corporation. This, however, but makes it clear that without such specific 
provision of law the authority to enter into supplemental contracts because of 
alterations in the principal contract made subsequent to the letting thereof does not 
exist. In a case like that which you submit to me, however, a director of public 
service would have no authority to enter into a contract in the manner which you de
scribe, as I understand you to say that the proposed alterations are to be made 
before the contract is let for the purpose of bringing the entire contract price 
within the amount of the funds available for the construction of the building. 

Answering your third question, I beg to state that Sections 5660 and 5661, 
General Code, provide as follows: 

Section 5660. 

"The commissioners of a county, the trustees of a township and the 
board of education of a school district, shall not enter into any contract, 
agreement or obligation involving the expenditure of money, or pass any 
resolution or order for the appropriation of expenditure of money, un
less the auditor or clerk thereof, respectively, first certifies that the money 
required for the payment of such obligation or appropriation is in the 
treasury to the credit of the fund from which it is to be. drawn, or has 
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been levied and placed on the duplicate, and in process of collection 
and not appropriated for any other purpose. Such certificate shall be 
filed and forthwith recorded, and the sums so certified shall not there
after be considered unappropriated until the county, township or board 
of education, is fully discharged from the contract, agreement or obliga
tion, or as long as the order or resolution is in force." 

Section 5661. 

"All contracts, agreements or obligations, and orders or resolutions 
entered into or passed contrary to the provisions of the next preceding 
section, shall be void, but such section shall not apply to the con
tracts authorized to be made by other provisions of law for the. em
ployment of teachers, officers, and other school employes of boards of 
education." 
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The above cited case of :\IcAiexander vs. School District affords an instance 
of a judicial construction of these sections. It is there held that these sections 
apply to the expenditure of the proceeds of a bond issue made by the board of 
education as in reason and logic they seem to apply. There is a line of decisions 
uuder the corresponding sections of the municipal code to the general effect that 
the requirement that the certificate that the money is in the treasury and not 
appropriated for any other purpose be made before the contract is entered into 
does not apply to contracts not to be discharged out of moneys raised by taxa
tion. These decisions were rendered in cases involving the expenditure of moneys 
raised by issue of bonds to be met by special assessment, water rentals and the 
like. In the case now under consideration, however, the bonds which have been 
issued and sold must be paid out of the proceeds of levies on the general duplicate 
of the school district. The reasoning in the cases referred to, which for brevity 
I shall not cite or comment on further, is therefore not applicable here. 

I am of the opinion then, that the board of education may not expend any 
moneys derived by it from an issue of bonds nor enter into any contract iuvolving 
the expenditure of such money for specific improvements unless the clerk of 
the district shall first certify that the money is in .the treasury of the district and 
not appropriated for any other purpose. 

Yours very truly, 
TrMOTHY S. HoGAN, 

A ttoruey Geueral. 
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269. 

IXFIR1IARY BUILDING-POWERS OF COUNTY COMMISSIONERS 
WHEN CO::\TDEUNED BY INSPECTOR OF WORKSHOPS AND FAC
TORIES-SPECIAL ELECTION FOR ERECTION OF COUNTY 
BUILDING MAY BE HELD AT PRIMARIES. 

When the infirmary directors are required, by reason of an order of the chief 
inspector of workshops and factories, to discontinue the use of the infirmary build
ing, the county commissioners, under authori:;ation of Sections 2434 and 2419, 
General Code, may provide by lease of buildings, for the care of inmates pending 
the repair or rebuilding of the present infirmary building. 

The question of the construction of a county building must be submitted at 
a special election. Such electi01~ may, however, be held 011 the same date as the 
primaries by observing caution with resp,ect 'to the different hours for which the 
polls must be l•ePt open upon each of these elections. 

COLUMBUS, OHIO, April 11, 1912. 

HoN. B. F. ENos, Prosecuting Attorney, Cambridge, Ohio. 

DE.\R SIR :-1 beg to acknowledge receipt of your letter of April 4th, request
ing my opinion upon the following questions: 

"1. The infirmary directors of Guernsey county have been notified 
by the chief inspector of workshops and factories to discontinue the use 
of the infirmary buildings after the first day of May on account of the 
unsafe and unsanitary condition thereof. Pending the construction 
of a new infirmary building or of temporary infirmary buildings as 
provided in Section 2437, General Code, or the making of repairs on 
the infirmary buildings in order to comply with the order of the in
spector of workshops and factories, what arrangement may be made for 
the care of the inmates of the infirmary and by whom should it be 
effected? 

"2. 11ay the question as to the policy of building a county build
ing be submitted to the electors at an election held on the day of the 
partisan primaries and at the same polling places?" 

Answering your first question I beg to state that there are certain statutes 
which provide for the care of the poor in counties in which there is no county 
infirmary. These sections, which I do not quote, do not, in my opinion, apply 
here. 

Under the circumstances stated by you, Guernsey county would not be a county 
which does not provide a county infirmary, but merely one in which the infirmary 
provided is unfit for use, so long as the commissioners of the county intend to replace 
the existing infirmary building with others which may be used or to improve or 
repair these existing in such manner as to make them available for use. 

\Vithout quoting any of the sections of the chapter of the General Code 
relating to the powers and duties of the infirmary directors suffice it to say that 
none of them authorize those officers to take any action whatever looking to providing 
a place for the infirmary. Their sole duty is to manage and conduct the infirmary 
when. provided for them by the commissioners. In my opinion. ample authority 
is found in Section 2434, as amended in 102 0. L. 55, for the accomplishment 
of the objects stated in your first question. That section provides in part as 
follows: 
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"* * * for the purpose of erecting or acquiring a building in 
memory of Ohio soldiers, or for a court house * * * county infirmary 
* * * or other necessary buildings * * * the commissioners may borrow 
* * * n1oney * * *." 
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\Vhile there is no direct grant of power here, I am of the optmon that this 
section, together with the broad authority conferred upon the· commissioners under 
Section 2419, General Code, is sufficient to empower the commissioners to proceed 
in the manner stated in Section 3424 to obtain the temporary use of any buildings 
available for the purpose of housing the inmates of the infirmary, pending the re
building or repair of the present infirmary. Said Section 2419 provides in part 
as follows: 

"A court house * * * and an infirmary shall be provided by the 
commissioners when in their judgment they or any of them are 
needed * * *." 

The power of the commissioners is not limited to the purchase of a building 
or to the construction the.reof, and these statutes ought to be liberally construed 
so as to provide for emergencies such as that with which the commissioners of 
Guernsey county are now confronted. 

It is my opinion, therefore, that under the circumstances mentioned by you 
the county commissioners may lawfully provide by lease of any buildings in the 
county a place for the county infirmary pending the repair or rebuilding of the 
present infirmary or the construction of a temporary building. 

Answering your second question I beg to state that Section 5639-1, General 
Code, as enacted 102 0. L. 447, provides that the election upon the policy of re
building a public county building "shall be held at the regular place for voting 
in such county, and shall be conducted, canvassed and certified in the same manner, 
except as otherwise provided by law as for the election of county officers." 

It is further provided in said section that the date of said election shall be 
fixed by the county commissioners and certified to the board of deputy state supervi
sors of elections. There seems to be no question, therefore, that the election is a 
special one and not governed by Section 4840, General Code, which provides as 
follows: 

"Unless a statute providing for the submission of a question to the 
voters of a county, township, city or village provides for the calling 
of a special election for that purpose, no special election shall be called. 
The question so to be voted upon shall be submitted at a regular election 
in such county, township, city or village, and notice that such question 
is to be voted upon shall be embodied in the proclamation of such 
election." 

I find that my predecessor, Hon. U. G. Denman, rendered an opmton to the 
effect that a special election upon the subject of issuing bonds for the construc
tion of a school building might lawfully be submitted at the date of the primaries, 
although many inconveniences of such a proceeding were pointed out by him. 
In his reasoning I concur in spite .of the additional point which you suggest in your 
letter, and which does not appear to have been considered by Mr. Denman. That 
point is as follows: 

Section 5056 provides in effect that the polls at a general election shall be 
open from 5 :30 in the morning until 6 in the afternoon, while Section 4967 pro
vides that in primary elections the polls shall be open from 5:30 in the morning 
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until 5 :30 in the afternoon. Inasmuch as the laws pertaining to the election of 
county officers apply, insofar as they are appropriate, to the election at which 
the question of the policy of rebuilding a county building is submitted, the polls 
at such election must be kept open until six o'clock. 

This point furnishes practical difficulty but does not in my opinion impair 
the power of the county to fix the date for holding the primaries as the date of 
the special election. It may be obviated by closing the ballot boxes of the primary 
election at 5 :30 and holding the polls open for an additional half hour for the 
purpose of receiving ballots cast upon the question submitted. If care is exercised 
the legality of neither election need be impaired by holding both at the same time and 
in the same polling place with the services of the same election officials. 

271. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

BOARD OF EDUCATI0~-STATE AID-FUNDING INDEBTED~ESS
SMITH ONE .PER CENT. LAW INTEREST AND SINKING FUND 
LEVIES-GROVER HILL SCHOOL DISTRICT. 

The financial difficulties of the Grover Hill school district board of educa
tion may be assisted by the powers to fund indebtedness and the state aid pro
visions with refere1zce to the common school fund. 

Interest and sinking fund levies for the purpose of providing for bonded ill
debtedness created prior to tlze Smith law are not within the five mill limitation of 
that law. 

CoLUMBUS, Omo; March 18, 1912. 

HoN. W. F. CoRBETT, Prosecuthzg Attonze:y, Paulding, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of March 4th en
closing a letter addressed to you by the clerk of the board of education of Grover 
Hill school district. The facts on which my opinion is invited, as disclosed by 
the letter of the clerk of the board of education, are as follows: 

"The total duplicate of the school. district is $542,890.00. The max
imum school levy for local purposes prescribed by Section 5649-3a 
being five mills the amount of revenue available for such purpose on 
this duplicate is $2,714.00. The tuition fund of the district is subject to 
fixed charges of $265.00 a month and if school is kept open for eight 
months as required by law the total obligations chargeable against this 
fund amount to $2,120.00. 

"There is outstanding a bonded indebtedness created by vote of 
the people under which the district is obliged to pay interest in the 
amount of $975.00 per annum. There is also outstanding an obliga
tion $500.00, the exact nature of which is not disclosed, but it appears 
to be a charge upon the contingent fundi of the district. 

"The amount of money in the various funds on February 17, 1912, 
with the school year approximately half over, is as follows: Tuition 
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fund $255.00; contingent fund $80.23; building fund $26.27. $600.00 of 
the tuition fund has been drawn in advance of the tax settlement. 

Query. How can the financial affairs of the district be managed 
during the present fiscal year?" 
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I am not informed as to how the total levy of $2,714.00 is for tuition fund, 
but assuming that three-fourths thereof was for that purpose that being the pro
portion in which the district is required to levy in order to qualify for state aid, 
I ascertain by computation that the proceeds of the tuition fund levy at the semi
annual settlement are in excess of one thousand dollars leaving a balance of $400.00 
still payable to this fund for the purpose of operating the schools until the first 
of :\larch; and a like amount of $1,000.00 approximately would be available at the 
August settlement for the purpose of operating the schools during the latter half 
of the present school year. I realize that it is inconvenient that the proceeds of taxation 
are not paid over until that portion of the year for which they are intended has 
elapsed. That results, however, from the fact that the school commences on Sep
tember 1st, while the first tax collection for that year does not take place until the fol
lowing December. The only way to correct this difficulty would be to amend the law 
which establishes the school year 'so as to permit funds to be levied and ap
propriated under the Smith law for and as of the year beginning :\larch 1st. As 
it is, however, the districts will have to do like Grover Hill has clone, viz., collect 
advancements from the undivided tax fund in order to continue to operate; yet 
it must always be recognized that at the end of the fiscal year enough money 
will have been produced by taxation to meet every charge in this fund. 

I suspect, however, that I have been unwarranted in supposing that three
fourths of the total levy was made for tuition fund purposes. The needs of the 
district for this fund are not sufficiently great to require such a levy. The above 
figures do not take into account the proceeds of the distribution of the state 
common school fund, and I am not advised as to the amount which this district 
will receive from that distribution, but would suppose it to be sufficient to enable 
the board to levy less than three-fourths of the maximum for tuition fund purposes. 
This would be the case if the amount received from the state considerably ex
ceeded $120.00. 

In discussing the tuition fund I am at a disadvantage and my advice to you is 
really of not much value because I have not sufficient facts upon which to base 
a conclusion. In order to advise you fully I should have to know how much of the 
total levy of $2,714.00 was for tuition fund purposes. 

As to the payment of the interest on the bonds I beg to advise that the 
supreme court in State ex rei. vs. Sanzenbacher, 84 0. S. (unreported) had 
before it the exact question here presented. It was decided in that case that interest 
and sinking fund levies for the purpose of providing for bonded indebtedness cre
ated prior to the passage of the Smith law are not within the internal limitation of 
five mills prescribed by Section 5649-3a although such levies are within the limitation 
measured by the 1910 tax and that of fifteen mills prescribed by Section 5649-5d 
o'f the Smith law. These limitations, however, are applicable to all taxing author
ities levying within the sale territory, so that the burden thereof, so to speak, 
must be shared by the village, the township and the county as well as borne by the 
school district itself. However, the total levy of five mills need not include 
such interest and sinking fund levies and the $975.00 may in future years be taken 
care of outside of the five mill levy if needs of the other taxing district~ permit. 

So far as the current year is concerned if the school district is unable to meet 
its interest charges as they become due because of the action of the budget commission 
then, in my opinion, the board of education has ample power under: Section 5656, 
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General Code, to fund such indebtedness by the issuance of funding bonds or by 
the issuance of mere certificates of indebtedness so as to distribute the burden 
thereof over a greater number of years and make the limitation of the Smith law 
less onerous in a single year. 

The foregoing procedure might also be adopted as to the $500.00 of indebted
ness against the contingent fund spoken of in the clerk's letter. That is to say, 
while this indebtedness must be discharged out of the five mill levy and is not 
exempt therefrom like the interest levy above referred to unless created prior 
to June 2, 1911, yet if it was properly created and constitutes a valid indebtedness 
of the district it may be funded under Section 5656 above cited. However, I 
suspect that this indebtedness of $500.00 may not be a proper charge, as I do not 
understand that the board of education has power to incur indebtedness of a 
contractual nature under Section 5660, General Code, unless there is money in the 
treasury to pay the same when clue. If the indebtedness is not a proper one and 
does not constitute a valid outstanding obligation of the district then it cannot 
be funded under Section 5656, and if the board of education in g9od morals desires 
to discharge such indebtedness it must do so out of its current revenues. 

The figures given by the clerk as above set forth do not mean anything to me 
for the reason that he writes before the semi~annual settlement. In order to be 
able to intelligently appreciate the exact situation of this district it would be neces
sary for me to have before me the amount of money in the several funds on March 1st, 
the amount of obligations outstanding at that time and the nature of each such 
obligation. Upon such information as I have, however, I am unable to see that 
Crover Hill school district is in. great financial difficulty, taking into account the 
fact that the distribution o·f the state common school fund ought to increase 
the tuition fund, and the· further fact that if the levy for that fund is as large as 
I suppose it to be it ought itself meet practically all of the obligations against 
it for the current year, although such obligations will accrue before the money to 
meet them is available. Furthermore, permit me to call attention to the fact that 
if the levy of this school district has been properly made, the district is qualified 
for state aid in case there is a deficiency in the tuition fund; also to the fact that 
the salaries of teachers and other employes of boards of education are not subject 
to the limitations of Section 5660, General Code, and accordingly, even if the 
money is not available in a given year to pay the salaries of teachers and other 
employes such salaries constitute the valid, legal indebtedness of the district 
which may be funded under Section 5656 and distributed over a period of time 
sufficiently great to permit these obligations being taken up without seriously 
depleting the current revenue in any given year. · 

As I have heretofore remarked in this opinion, I am unable to reach any 
specific conclusion for the reason that I have not sufficient facts before me, but 
rather than to delay matters by writing for further facts, however, I have made 
the foregoing suggestions in the hope that by the use of them you may be able to 
advise the district fully in the matter. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attomey General. 
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274. 

TAXES AXD TAXATIOX-S:O.IITH OXE PER CEXT. LAW-TUBERCU
LOSIS HOSPITAL-THREE :O.IILL LDIITATIOXS-COUXTY CO:O.I
:O.IISSIOXERS LDIITED TO ISSUE IX ANTICIPATIOX OF SIXGLE 
LEVY. 

luasmuch as the purchase or coustmction of a tuberculosis hospital is excepted 
from the pro"C•isious requiri11g a "<-'Ote of electors, levies made under Section 3141, 
General Code, for the purpose of dischargiug a1z i11debtedness, created after ltme 
1, 1911, for the purpose of such a hospital, are "Lc•ithia the three mill limitation of 
the Smith Law. 

The commissioners are limited to such an issue uuder Section 3141, Ge11eral 
Code, as may be made ia anticipation of a siugle levy., 

CoLu:-mus, Omo, April 1, 1912. 

RoN. HoRACE L. S"MALL, Prosecuti11g Attonre:,•, Portsmouth, Ohio. 

DEAR SIR :-1 beg to acknowledge rc:ceipt of your letter of :O.larch 9th, sub
mitting for my opinion thereon the following question: 

"\Vould a levy made hy the county commissioners to pa): the inter
est and principal of IJonds issued for the purpose of constructing a 
county tuberculosis hospital be subject to the limitation of three mills pre
scribed by Section 5649-3a, General Code, a part of the so-called 'Smith 
One Per Cent. Tax Law?" 

The. limitations of Section 5649-3a, as construed by the supreme court in the 
case of State ex rei. vs. Senzenbacher, unreported. are exclusive of the same sink
ing fund levies as are, by Section 5649-2 and Section 5649-3 of the same act, ex
cluded from the operation of the ten mill limitation and that measured by the 
amount of taxes raised in the taxing district in the year 1910. Such excepted 
levies, in so far as you arc interested therein, are those for interest and sinking 
fund purposes made necessary by indC'htedness created prior to the passage of the 
act, or thereafter, by a vote of the people. 

By Section 3140, the policy of building a county tuberculosis hospital need not 
be submitted to the electors for approval regardless of the cost of the building. 
This constitutes an exception to the rule applicable to the construction of other 
county buildings, and the acquisition of sites therefor. 

By Section 3141 of the General Code, the county commissioners are given 
authority to issue bonds in anticipation of a single levy of taxes. I might here re
mark that this authority is to be distinguished from that to borrow money gener
ally, and to provide for the payment of the same by creating a sinking fund, etc. 
I have heretofore held, in an opinion to the prosecuting attorney of :O.lontgomery 
county, that all that may be anticipated under Section 3141 is a single levy. Even 
if this view be not correct, however, the authority to issue bonds under Section 
3141, General Code, is not one which is dependent upon the vote of the electors. 

I think that it is very clear, therefore, that levies under Section 3141, General 
Code, for the purpose of discharging indebtedness created after June 2, 1911, by 
the purchase or construction of a tuberculosis hospital must be made within the 
three-mill limitation of Section 5649-3a. I feel called upon to advise you in addi
tion that the commissioners have no authority to issue bonds and to provide a 
sinking fund for the retirement thereof under Section 3141, but are limited to such 
an issue as may be made in anticipation of a single levy. 

· Very truly yours, 
TIMOTHY S. HoGAN, 

Attor11ey General. 
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276. 

INTEREST OF PUBLIC OFFICIAL IN PUBLIC EXPENDITURES-PUBLIC 
SAFETY DIRECTOR AS MEMBER OF FIRM OF ATTORNEYS RE
TAINED BY PUBLIC SERVICE CORPORATIONS IN CITY. 

There is no statutory prohibition a1zd no legal objection against permitting 
an attorney who is retained by large railroad and other corporations of the city 
to hold tlze office of safety director of that city, so long as said official, or the 
firm of attorneys to which he belongs, is not actively engaged in prosecuting or 
defending a claim in behalf of said corporations against the city. 

CoLUMBUS, OHIO, April 2, 1912. 

HoN. EMETT C. SAYLES, Prosewting Attorney, Fremont, Ohio. 

DEAR SIR :-1 beg to acknowledge receipt of your letter of March 25th, in 
which you request my opinion as follows : 

"The safety director in the city of ---------- is a member of a 
firm of attorneys who represent one railroad passing through that city, 
one large corporation known as The ---------- Company, which has 
vast manufacturing interests in that city, and which firm also represents, 
as attorneys at law, The ---------- Railroad Company. 

"Certain tax payers desire me to inquire of you whether or not 
the safety director of said city is eligible to hold that office while 
representing the interests herein named." 

I know of no provision of statute or principal of common Jaw which would 
prevent the person to whom your letter refers from holding the position of director 
of public safety while retaining his connection with the public service and other 
corporations described by you. It is unlawful for an officer of the city to have 
any interest, direct or indirect, in the expenditure of any city money or in any of 
the contracts of the city;· to this effect several statutes might be cited, all of 
which are based upon well established common law principles; none of them are 
applicable here, however, because the mere permanent retaining of a firm of at
torneys does not vest the firm, or any of its members, with any pecuniary or 
other interest, either direct or indirect, in the affairs of its client, at least within 
the meaning of such statute. Of course, it would not be proper or legal for the 
person in question to continue his membership in the firm if the firm should 
actively represent one of. its clients in prosecuting a claim against the city, or re
sisting one prosecuted against it by the city. This is not by virtue of any statute 
but because of the common law principles above referred to. However, I do not 
understand from your letter that any such matters, are pending at the present time, 
in which the firm in question has been retained as active counsel. 

I am unable to refer you to any authorities in support of the conclusion I 
have reached but desire to point out that no text writer on the subject of public 
or municipal officers regards such facts as you have set forth as a disqualification 
for office; nor is there any reported decision, of which I am a ware, to such an 
effect. In the absence of statute, therefore, and, as already pointed out, none of 
the statutes of this state are applicable, there is nothing to prevent a member 
of a firm of attorneys which represents large corporate interests in a city from 
serving as the director of public safety of that city. 

The foregoing, you will understand, is my legal opinion and is not intended 
as an expression of my views as to the propriety of a lawyer undertaking to serve 
the city under circumstances like those detailed by you. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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277. 

BLIXD CO~I:\IISSIOX-ALLOWAXCE OF SUPPLIES BY COD::'•HY CO::\I

::\IISSIOXERS-::\IA~WA~1US. 

Claims in behalf of the blind commission for office furniture and filiug cases, 
cwmot be paid from county fu11ds except upon the allowa11ce of the cou11ty com
missiollers. 

Should the commissio11ers refuse to make a11y allowauce at all, however, they 
may be compelled to exercise a fair discretion in tlze authori::ation of such ex
Penditures. 

Coua.m-cs, OHIO, ::\larch 29, 1912. 

HoN. HARRY P. BLACK, Prosecuting Attorney, Tiffin, Ohio. 

DEAR SIR :-1 beg to acknowledge receipt of your letter of :March 16th, sub
mitting for my opinion thereon the following question: 

"Is the blind commission entitled to be supplied by the county com
missioners with office furniture and filing cases?" 

The only section of the General Code under authority of which the commis
sioners furnish the supplies for county offices is Section 2419, General Code, which 
provides in part as follows: 

"A court house, jail, offices for county officers, and an infirmary, 
shall be provided by the cpmmissioners when, in their judgment, they, 
any of them, are needed. * * *" 

Furniture is indirectly referred to m Section 2415, General Code, which pro
vides as follows: 

"The board may authorize the county auditor to contract for the 
making of such repairs or improvements on the public buildings, public 
grounds, or furniture, as it deems proper, but in no instance at an ex
pense exceeding fifty dollars." 

As a matter of fact the county commissioners are the board of general powers. 
and in a sense are the county itself. For this reason statutes have been liberally 
construed and it has been the uniform, and, I think, proper ruling that county 
commissioners are authorized to furnish county officers with all things necessary 
for the performance of their duties, on the theory that such furnishings are claims 
against the county. (State ex rei. vs. :McConnell, 28 0. S. 589.) 

Section 2460, General Code, which prescribes the manner of payment of claims 
against the county, is as follows: 

"Xo claims against the county shall be paid otherwise than upon 
the allowance of the county commissioners, upon the warrant of the county 
auditor, except in those cases in which the amount due is fixed by law, 
or is authorized to be fixed by some other person or tribunal, in which 
case it shall be paid upon the warrant of the county auditor, upon the 
proper certificate of the person or tribunal allowing the claim. * * *" 

It is my opinion that the consent of the county commissioners is necessary 



12G2 PROSECUTING ATTORNEYS . 

in order to authorize the creation of a claim against the county, and if a county 
officer should undertake to incur such an indebtedness it would be his own 
personal obligation unless the commissioners should allow it. This would be 
true of any county officer, including the auditor and the treasurer, as well as of 
the blind commission. 

It follows, therefore, that the blind commission may not require the county 
commissioners to furnish any specific supplies or furniture to it, although, in my 
j uclgment, it might, in case the commissioners would refuse to act at all upon 
a claim for furniture bought by it, or to authorize the purchase of such furniture, 
by mandamus compel the commissioners fairly to exercise their discretion in the 
matter. 

I do not understand that the blind commission is on a different footing from 
the regular officers of the county in this respect. To be sure, there is some doubt 
as to whether the members of this commission are county officers; if they are county 
officers, then, the law under which they are operating is unconstitutional because 
it does not provide for their election by the people. If they are not county officers, 
however, they are, nevertheless, such agents of the county for the accomplishment 
of a county purpose, as to entitle them to the same degree of support from the 
commissioners as the officers of the county are entitled to, subject always to the 
judgment of the commissioners themselves. 

284. 

Very truly yours, 
TrMoTHY S. HoGAN, 

Attomey General. 

POLICE OFFICER-REil\lDURSE:\fENT BY CITY FOR ATTORNEY'S 
FEES AND OTHER EXPENSES IN DEFENSE OF FALSE IMPRISON
:\lE~T SUIT-DEFENSE BY ClTY SOLICITOR. 

Inasmuch as tlze ordinance has 11ot been passed bY- council accompanied by a 
certification of the clerl~ to the effect that moneys were in the treasury, there rests 
110 express obligation upon the council to reimburse a police officer for expenses 
iucurred including attomey's fees in the defense of a suit for false imprisonment 
brought by reason of an arrest properly -made in his official capacity. 

As the city itself is not involved in the litigation, there is no implied obligation 
to reimburse said officer, a11d, furthermore, when tlze city solicitor himself defends 
such suits, it would be incousiste11/ to further allow him comPe11sation from said 
officer in addition to his salarJ', and 11ez•ertlzeless make a reimbursement from the 
city treasury to said police officer. 

CoLuMnus, Orno, April 13, 1912. 

Ho:\1. D. \V. ;\IcRPHY, Prosecuting Attorney, Batavia, Ohio. 

DEAR Sm :-The delay in answering your request, relative to the legality of 
the village of Milford meeting the expenses incident to the defending of damage 
suits filed against one George Randall, a policeman of that village, was due to the 
fact that the letter containing your original request indicated that our views on the 
subject coincided, and that the conclusion to which we had come was the only one 
possible under the circumstances. 
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However, that you may be able to place the matter properly before the vil
lage council, I still explain in detail the reasons for my conclusion. 

The question presented is: 

"Can a village council, in the state of Ohio, indemnify a police offi
cer for expenses, including attorney fees, incurred by such officer in de
fending a damage suit for false imprisonment; such suit arising out of 
an arrest made by such officer in his official capacity, under the direc
tion of the mayor of the municipality?" 

If the village is to indemnify an officer under the above circumstances, then, 
this duty so to indemnify must depend upon some obligation of the village, either 
express or implied. 

There is not, under the facts stated, and in law could not be, any express 
obligation. 

Section 4224 of the General Code provides as follows: 

"The action of council shall be by ordinance or resolution, and on 
the passage of such ordinance or resolution the vote shall be taken by 
'yeas' and 'nays' and entered upon the journal, but this shall not apply 
to the ordering of an election, or direction by council to any board or 
officer to furnish council with information as to the affairs of any depart
ment or office. No by-law, ordinance or resolution of a general or per
manent nature, or granting a franchise, or creating a right, or involving 
the expenditure of money, or the levying of a tax, or for the purchase, 
lease, sale, or transfer of property, shall be passed, unless it has been 
fully and distinctly read on three different days, and with respect to any 
such by-law, ordinance or resolution, there shall be no authority to dis
pense with this rule, except by a three-fourths vote of all members 
elected thereto, taken by yeas and nays, on each by-law, resolution or or
dinance and entered on the journal. No ordinance shall be passed by 
council without the concurrence of a majority of all members elected 
thereto." 

Section 3806, General Code, provides: 

"No contract, agreement or other obligation involving the expendi
ture of money shall be entered into, nor shall any ordinance, resolution 
or order for the expenditure of money, be passed by the council or by 
any board or officer of a municipal corporation, unless the auditor or 
clerk thereof, first certifies to council that the money required for such 
contract, agreement or other obligation, or to pay such appropriation or 
expenditure, is in the treasury to the credit of the fund from which it is 
to be drawn, and not appropriated for any other purpose, which certifi
cate shall be filed and immediately recorded. The sum so certified shall 
not thereafter be considered unappropriated until the corporation is dis
charged from the contract, agreement or obligation, or so long as the 
ordinance, resolution or order is in force." 

Under these sections the village council could only have acted, in providing 
for the assuming of the expenses of these damage suits, by an ordinance or reso
lution, which was not done; and further, provision could have been made for the 
meeting of the expenses only when the clerk had certified to the council that the 
money required to meet such contract, agreement or obligation, was in the treasury 
and unappropriated. 
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The question then arises as to an implied obligation, and in this connection 1 
may state that there is no such obligation, either in law or by statute. 

First, there is no obligation in law. vVhile some of the decisions would seem 
to indicate that an implied obligation to indemnify a village police officer might 
arise in a case of this kind, an examination of these decisions will disclose the 
fact that almost invariably the cases in which such indemnity was made are cases 
in which the municipality itself would have been subject to suit. 

"Where, however, the disbursement was made (to wit: expenses 
incurred by an officer of a municipal corporation) in the rendition of 
a service in which the officer or individual alone is directly and bene
ficially interested, and which cannot be considered as a duty resting 
upon the corporation to perform, the right or power of_ reimbursement 
does not exist, for this would be equivalent to the appropriation or use 
of public money for private purposes." 

Abbott Municipal Corporations, Volume 2, Section 697, page 1652. 

"Where a municipal corporation has no interest in the event of a 
suit, or in the question involved in the case, and the judgment therein 
can in no way affect the corporate rights or corporate property, it cannot 
assume the defense of the suit, or appropriate its money to pay the judg
ment therein; and warrants or orders for the payment of money, based 
upon such a consideration are void. 

Dillon m1 Municipal Corporations, fifth edition, Vol. I, Section 307, 
and cases cited in note. 

"The general doctrine of the law, touching personal liability for 
torts, applies to a policeman, and the municipality may not indemnify him 
of fines derived from violations of 'an ordinance, for damages recovered 
against him for enforcing it." 

28 Cyc., page 102, Section 3. 

There is no obligation by statute; on the contrary, there is, by implication, 
an express inhibition by statute against the reimbursing of a village officer for 
expenses incurred in a suit of this kind. 

Section 4220 of the General Code provides : 

"vVhen it deems it necessary, the village council may provide legal 
counsel for the village, or any department or official thereof, for a period 
not to exceed two years, and provide compensation therefor." 

This section provides for the employment of a village solicitor in any case in 
which the necessity arises for the services of an attorney in any department of the 
village. 

Under Section 3809 the requisites of Section 3806, as to the filing of the cer
tificate of the village clerk as to the necessary money being in the treasury to 
meet any obligation or contract, incurred by the village, are expressly made not 
to apply to the contract made or obligation assumed by the village in providing 
for such village solicitor; but as to any other attorney Section 3806 applies. State 
ex rei. vs. ::\oble, 9 N. P. n. s., 618; Eaton vs. Hyde Park, 6 0. N. P., 257. 
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"If the scheme of municipal government provides a corporation 
counsel or city attorney or other legal officer for the municipality, whose 
duty it is to appear on behalf of the municipality in all suits by or 
against the corporation, and to conduct all the law business of the corpo
ration, the municipality is deprived of its power to employ another at
torney to take the place of and perform the duties which naturally 
belong to its law officer." 

Dillon on :\Iunicipal Corporations, fifth edition, volume 2, page 1244. 
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Summarizing, I may state that there is no question of any express assuming 
of the expense of defending the damage suits against the police officer in this 
case, and there could be none implied; first, because the village was in no way 
involved; second, because, from your letter, it is apparent that there was no neces
sity for the employment of private counsel, for the reason that you yourself ap
peared as village solicitor in defending these damage suits, and third, because a 
village solicitor had been provided by the village council for the purpose of conduct
ing whatever litigation might arise, involving the village itself, or any of its depart
ments. 

295. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

BOARD OF EDUCATION-BOXWELL GRADUATES-LIABILITY OF 
RESIDENCE BOARD OF EDUCATION FOR TUITION OF PUPILS 
ATTENDING HIGH SCHOOLS IN ADJOINING TOWNSHIP-NECES
SITY FOR WRITTEN NOTICE TO BOARD. 

When Boxwell graduates, resident in a special school district which has no 
high school, attend a high school ill an adjoi11i11g tow1zship, the board of education 
of the district i11 which said pupils reside is 11ot liable for the tuitiou of said pupils 
to the board of education maintaining the high school, unless the former board 
received jive days' notice from said pupils of their intention to attend said high 
school as provided in Section 7750, General Code. 

CoLUMBUS, OHIO, April 15, 1912. 

HoN. JosEPH C. RILEY, Prosecuting Attorne:y, Ironto11, Ohio. 

DEAR SIR :-Under date of January 25th, you submit the following facts: 

"Two pupils graduated under the Boxwell law in Rome township, 
Lawrence county, Ohio, prior to the beginning of the school year of 
1910 and 1911, ·and their parents moved with said pupils to Delta special 
school district ·in the fall of 1910, which school district has no high 
school. Said Boxwell graduates attended a high school having a course 
of two years in the village of Coal Grove, Ohio, in an adjoining town
ship for six months in 1910-1911 school year and have been and are 
now still attending said village high school. The clerk of the board of 
the Coal Grove high school has presented a bill to the board of education 
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of the Delta special school district for six months tuition for 1910-1911, 
and for eight months 1911-1912. 

"The board of education of Delta special school district have no 
high school or contract with any high school for tuition of Boxwell 
graduates. Said Boxwell graduates gave no notice in writing or other
wise to the board of education of Delta special school district of their 
intention to attend the Coal Grove high school as required by Section 
7750 of the General Code of Ohio. The question of residence of the 
Boxwell graduates is in Delta special school district without question." 

You then ask: 

"Can the Coal Grove board of education compel the Delta board of 
education to pay the tuition for the two Boxwell graduates attending 
the Coal Grove village high school?" 

Section 7747 of the General Code provides: 

"The tuition of pupils holding diplomas and residing in township 
or special districts, in which no high school is maintained, shall be paid 
by the board of education of the school district in which they have legal 
school residence, such tuition to be computed by the mouth. An attend
ance any part of the month shall create a liability for the entire month; 
but a board of education maintaining a high school shall not charge 
more tuition than it charges for other non-resident pupils." 

Section 7750 of the General Code provides: 

"A board of education not having a high school may enter into an 
agreement with one or more boards of education maintaining such 
school for the schooling of all its high school pupils. When such agree
ment is made the board making it shall be exempt from the payment 
of tuition at other high schools of pupils living within three miles of 
of the school designated in the agreement, if the school or schools 
selected by the board are located in the same civil township, as that of 
the board making it, or some adjoining township. In case no such 
agreement is entered into, the school to be attended can be selected by 
the pupil holding a diploma, if clue notice in writing is given to the 
clerk of the board of education of the name of the school to be at
tended and the date the attendance is to begin, such notice to be filed 
not less than five days previous to the beginning of attendance." 

You state in your inquiry that the board of education of Delta special school 
district has no high school, nor has it contracted with any board of education for 
the schooling of its Boxwell graduates. You further state that the legal school 
residence of the two pupils in question is in the Delta special school district. 

Under the provisions of Section 7747, General Code, supra, said school 
district is charged with the payment of the tuition of its Boxwell-Patterson 
graduates. 

Section 7750, General Code, supra, however, provides that if the board of 
education not having a high school does not provide a high school for its Boxwell
Patterson graduates a school which said graduates may attend can be selected 
by the pupils holding diplomas provided due notice in writing is given to the 
clerk of the board of the name of the school to be attended and the date the 
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attendance is to begin, such notice to be filed not less than five days previous 
to the beginning of the attendance. 

As the pupils in the case in question failed to give due notice in writing of 
the school they would attend as provided in Section 7750, General Code, I am of 
the opinion that the board of education of such special school district is not re
quired to pay the tuition of such pupils, it being a condition precedent to a 
liability being fixed on the board for their tuition that such due notice be given in 
accordance with said Section 7750, General Code. 

298. 

V cry truly yours, 
TrMoTHY S. HoGAN, 

Attorney General. 

CORRUPT PRACTICE ACT-PERSON FILING NO X0:\1INATION 
PAPERS WHOSE NAME IS FILLED IN AT PRIMARY IS A "CANDI
DATE" AND MUST FILE STATEMENT AS CONDITION PRECE
DENT TO RECEIVING CERTIFICATE OF ELECTION. 

HI/zen, in a primary, petitions for 110111inations to certain county offices are 
110t filed a11d the voters arc permitted to fill in the 11ame of their candidate on a 
blank ballot, the parties whose names are thus filled in are candidates within the 
intention of the corrupt practice act and as such, they are required to file statc
meHts, under Section 5175-2, General Code, whether they have made expenditures 
with respect to the election or not. 

Unless such statements are filed, a certificate of election may not be issued 
to such a candidate if elected. 

CoLUMBUs, OHio, April 23, 1912. 

lioN. J. B. TEMPLETON, Prosecuting Attomey, Wauseon, Ohio. 

DEAR SrR :-In your communication of April 4th, you state, in substance, 
that it has been the practice in your country, for many years, for the minority 
party not to file petitions of nomination for candidates for several county offices, 
permitting the voters of such party to make selection of their candidate by writ
ing in the name of some person for the place. You term th(' person so yotcd for 
·•an inYoluntary candidate" and ask, first whether such person, who does not file 
a petition for nomination but is voted for by the electors of any party, is com
pelled to file a statement of expenditures, whether he has expended anything or 
not; and, second, you state that the board of elections desires to know whether, 
if such person so voted for receives the nomination of his party for the office 
must file his expense account before his name may be printed upon the ballot. 

By the "ballot" I take it you mean the official ballot at the next general 
election. 

Section 5175-2, General Code, provides: 

"Every candidate who is voted for at any election or primary elec
tion, held within this state, and every person * * * who may have 
* * * expended * * * any money or thing of value in connection with 
such election, shall within ten days after such election file, etc." 
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The Century dictionary defines "candidate" as, 

"A person who seeks or is put forward by others for an office or 
honor." 

\Vebster defines "candidate" as, 

"One who seeks or aspires to some office or privilege or who offers 
himself for the same, or one who is selected or thought of for an office 
or for preferment by those who have power to elect or appoint." 

If the person is a candidate
1 

it makes no difference whether his name is 
printed on the ballot or not-he aspires to or seeks or is put forward for the office. 
It matters not whether he actively engages in a campaign on his own behalf or 
has others do the work incident thereto, or whether he acquiesces in the labors 
of his friends on his behalf; being a candidate voted for, he would come within 
the provisions of Section 2 of the corrupt practices act, and if he made an 
expenditure there would be no question but that he would have to file an 
itemized statement, as required by law. And too, if he were a candidate, as above 
defined, and did not contribute, promise or expend anything in connection with 
the election, I am still inclined to the belief that he would be compelled to file 
a statement showing that fact. 

This is apparent from a proper reading of Section 2 of the corrupt practices 
act, keeping in mind the purposes for which the act was enacted. "Every candidate 
who is voted for at any election" is brought within the purview of the statute; 
and while, if Section 2 were read by itself, it might be contended that only such 
candidates as had incurred expense were meant,. read in connection with other 
sections, I have concluded that all candidates must file a statement, showing 
either their itemized expenditures or the fact that they had spent nothing. 

Section 5175-8 provides that a certificate of election shall not issue until 
"any person required by this act to file a statement" has done so. The election 
board would be without anything at all upon which to base a judgment as to 
whether a required statement had been filed, unless all of' the candidates who were 
entitled to certificate should file statements showing either that they had spent 
nothing or an itemized statement of such amounts as they had expended. 

If the legislature had intended that all candidates not expending anything 
should be excused from filing a statement it could have very easily and plainly have 
said so. As I interpret the corrupt practices act, the candidate is called upon for 
some affirmative act, and if he has spent nothing he must so certify, providing he 
comes within the definition of a candidate as hereinbefore set forth. 

Section 22 of the corrupt practices act reads as follows : 

"Failure to file a statement or filing a materially false or in
complete statement shall be prima facie evidence of wilfull intent to 
defeat the statute." 

While it is true that this is merely a rule of evidence it is indicative of the 
extreme desire, on the part of the legislature, to provide in every manner against 
the evils that were sought to be remedied. The corrupt practices act should 
receive a liberal construction, to the end that it may accomplish the purpose for 
which it was enacted. The candidate who spends nothing for his election cer
tainly should not hesitate to file a statement to that effect; I do not believe that 
he will be the one to make complaint; the slight inconvenience of preparing and 
filing a statement will prove a trivial mater, while his contribution to good citizen-
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ship, in complying with the spirit of the law, will be ample recompense. 
It should be borne in mind also that even if the person voted for did not 

come within the definition of a candidate, still, if he should contribute, expend or 
promise anything of value in connection with the election he would have to file an 
itemized expense account under Section 5175-2, as "any person" so expending, etc., 
is included therein, as well as a candidate . 

• \nswering your second question, Section 5175-8 provides that, 

"Xo board, officer or officers authorized by law to issue commis
sions or certificates of election shall issue a commission or certificate 
of election to any person required by this act to file a statement or 
statements until such statement or statements have been so made, verified 
and filed by such persons as provided by this act. * * *" 

It is readily apparent that the board cannot take into consideration the fact 
as to whether or not one has filed an expense account, in determining what name 
shall be printed upon the official ballot. This section does not go so far, nor do 
I know of any provision of law that does. It is only when that time comes 
when the board is called upon to issue a commission or certificate of election, 
either after the primary or the general election, that they are called upon to de
termine whether the law has been complied with by the filing of an expense account. 

311. 

Trusting that this fully answers your inquiries, I am 
Very truly yours, 

TIMOTHY S. HoGAN. 

Attorney General. 

PUBLICATIONS "WEEKLY"-SEMI-WEEKLY NEWSPAPERS. 

~Vhen the law requires publications to be made "weekly" it is not necessary 
that said publication be made on the same day of each week. It is sufficient that 
said publication be made on any day within the period from Sunday to Saturday, 
which period constitutes the ordiuary meaui11g of the term "week" as intended by 
these statutes. 

CoLUMBUs, OHio, April 22, 1912. 

Ho~. }AMES F. BELL, Prosecuti11g A ttomey, Londo11, Ohio. 

DEAR Sm :-Under date of February 7th you stated that in your county you 
have newspapers published semi-weekly; that is to say, on Tuesday and Friday of 
each week. You wish to know whether advertisement in such semi-weekly news
paper should be published each time on the same day of the week in instances 
where the law requires legal advertisements to be published "weekly" for a certain 
time as in Sections 2294 and 2353 of the General Code. 

Section 2294, General Code, provides that all bonds issued by the board of 
county commissioners * * * shall be sold to the highest bidder after being 
advertised three times, weekly, in a newspaper having general circulation in the 
county where the bonds are issued. 

Section 2353, General Code, in relation to the giving of the notice of the time 
and place where sealed proposals will be received for performing labor and furnish-
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ing material in the erection of buildings, bridges, etc., by the county commissioners 
provides that "the notice shall be published werld:y for four consecutive weeks." 

The question to be determined is as to the meaning of the term "week." 

Judge McLean in the case of Ronkendorff vs. Taylor's Lessee 4, Peters 345, 
at page 361 says: 

"The words of the law are 'once a week.' Does this limit the pub
lication to a particular day of the week? If the notice be published on 
Monday, is it fatal to omit the publication until the Tuesday week suc
ceeding? The object of the notice is as well answered by such a pub
lication as if it had been made on the following Monday. 

"A week is a definite period of time, commencing on Sunday and 
ending on Saturday. By this construction the notice in this case must 
be held sufficient. It was published Monday, January the 6th, and 
omitted until Saturday, January the 18th, leaving an interval of eleven 
days; still the publication on Saturday was within the week succeeding 
the notice of the sixth. 

"It would be a most rigid construction of the act of congress, justi
fied neither by its spirit nor its language, to say that this notice must be 
published on any particular day of the week. If published once a week 
for three months, the law is complied with and its object effectuated." 

In the case of Steinle vs. Bell, 12, Abbott's Practice (N.Y. n. s.) 171, part of the 
syllabus 1s as follows: 

"A week is a definite period of time, commencing on S'unday and 
ending on Saturday; and under the rule requiring service by publication 
to be made, by publication 'not less than once a week for six weeks,' the 
notice need not be published on the same day in each week, but may be 
on any day in each week during the six weeks. Seven days' interval be
tween publications is not essential" 

In the case of Currens vs. Blocher, appellant, 21 Pennsylvania superior court 
30, the first paragraph of the syllabus is as follows: 

"Under the provisions of the 63d section of the act of June 16, 
1836, P. L. 772, as amended by the act of July 2, 1895, P. L. 420, requir
ing that notice of a sheriff's sale of real estate shall be given by adver
tisement in two newspapers, 'once a week during three successive weeks 
previous to the sale,' a 'week' is a common calendar week extending 
from Sunday to Saturday, inclusive, and is not a mere period of seven 
days regardless of the day of beginning." 

Sec Medland vs. Linton, 60 Neb., 249. 
Bentley vs. Shingler, 111 Ga., 780. 

While the exact question has not been passed upon in the state of Ohio, yet 
from the rulings made by the supreme court it would appear that such court fol
lowed the definition of "week" as laid down in 4 Peters supra. 

The court in the case of Wilson et ux vs. Scott et al., 29 0. S. 636 on page 
641, referring to !~gal advertisement of time and place of sale on execution, states 
the following: 
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"Although weekly newspapers are usually published on the same 
day of the week, there is no law requiring that it must be so. Hence, 
where the advertisement is made in a weekly paper, it is not essential 
that it appears in numbers published on the same day of each week. It 
is sufficient if it be published in each number for five consecutive weeks, 
provided the first number be published for at least thirty days before 
the day of sale." 
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In the case of Lemert vs. Clarke, 1 0. C. C., 569, the second syllabus is as 
follows: 

"\Vhere an advertisement of a judicial sale is published in a semi
weekly newspaper, it is not necessary that each insertion should be on 
the same day of the week." 

On page 571 the court says : 

"There seems to be nothing in Section 5393, or in any other which 
we can find, requiring the advertisement to be made on the same day of 
the week in the semi-weekly edition of any paper; but without deciding, 
for it is not necessary to do so in this case, we might say that probably 
such a publication would fall within the rule laid down in Hagerman 
vs. Loan Association, 25 0. S. 186, and Wilson vs. Scott, 29 0. S. 636, 
if the first publication was 30 days prior to the sale, it would be suffi
cient." 

By reason of the foregoing, I am of the opinion that the local advertisement 
provided for in Sections 2294 and 2353 of the General Code supra, is not required 
to appear each time on the same day of the week, and in the question submitted by 
you it is sufficient if the advertisement is published in the newspaper in question 
alternately on Tuesday of some weeks and Friday of the other weeks. 

314. 

Very truly yours. 
TIMOTHY S. HoGAN, 

Attomey General. 

CORRUPT PRACTICE ACT- NO LI }.I]T A TJO:N' TO A:\IOUNT OF EX
PENDITURES OF A FRIEND OF A CANDIDATE-LIMITED NU:\1-
BER OF REPRESENTATIVES IN VOTIXG PRECINCTS. 

Provided lze spe11ds ouly for the purposes specified in Section 5175-26, Geucral 
Code, there is 110 limit to the amomrt Khich may be cxpeuded by a frieud of a 
caudidatc. 

As purposes emmrcrated in the corrupt practice act for which expeuditures 
ma}' be 'made arc exclusi<,•c, a frielld of a caudidatc may not employ aud pay for 
more represeutatives at the votiug prcciucts than arc permitted in Section 5175-26, 
Gcucral Code. 

CoLUMBUS, OHIO, April 24, 1912. 

HoN. LEWIS P. :\IETZGER, Prosecutiug Attorney, Salem, Ohio. 

DE.\R SIR :-In your communication of April 19th, you submit for an opinion 
the following question: 

• 
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"First-Is there any limit to the amount that can be expended by 
a friend of a candidate provided he expends the same for the purposes 
in Sections 5175-26, Section 26? 

"Second-vVould it be permissible for a friend of a candidate to 
employ and pay for one or more persons either in the voting precinct or 
outside of the precincts to look after the interests of a candidate with
out violating the corrupt pra<;tice act?" 

The corrupt practice act was primarily intended to render the conduct of elec
tions purer and less corrupt. The persons most interested in the election, to wit, 
the candidates were often the fountain-heads of the corruption owing to the lavish 
and widespread use of money to secure their election. The act pays most attention 
to and provides against certain acts done by the candidates. Section 2 requires 
every candidate, as also a person or committee, to file an itemized expense account, 
but there is an express exception as to the individuals other than the candidates 
making money contributions, the receipt of which would be accounted for by the 
others. Section 4 allows an individual other than a candidate, who expends money 

·on behalf of his candidate for the permitted purpose to make an accounting to his 
candidate, who must then include it in the candidate's expense account. So the 
greater portion of the act is taken up with making certain things corrupt practices, 
but particularly applying to candidates. 

There is no limitation of the amount allowed to lw expended in connection 
with or in respect of any election, except the limitation fo1,1nd in Section 29 of the 
act (5175-29, General Code), which section provides: 

"The total amount expended by a ca11didate for a public office 
voted for at an election * * * shall not exceed the amount specified 
herein. * * *" 

There is no limitation found for either individuals. committee or associations 
of persons-their limitation is in the character of the expenditure as provided by 
Section 26 of the act and not any limitation on the amount. 

I am of the opinion, therefore, that there is no limitation on the amount that 
can be expended by a friend of a candidate in connection with any election, but 
that such friend must keep within the restricted enumeration of the matters and 
things for which money or other things of value may be expended in connection 
with the election, and must file an itemized statement of his expenditures either 
with the proper legal authorities, or under Section 4 of the act, with the candidate 
himself, who shall include it in his itemized statement. 

Answering your second question, I will say that Section 26 is not limited in its 
application to the candidate voted for. The section enumerates a list of matters 
and services for which compensation may be made at the reasonable, bona fide and. 
customary value, and provides that "Any person is guilty of a corrupt practice" if 
he pays, lends or contributes or offers or promises to pay, lend or contribute any 
money or other value consideration for any other purpose than those enumerated. 
This department has already held that the enumeration contained in Section 5175-26 
is exclusive and exhaustive, that expenditures cannot be made legally for any other 
matters or things than therein expressly provided or by fair implication contained 
therein. There is no express provision for a friend of a candidate to employ or 
pay for one or more persons either in the voting precinct or outside of the pre
cinct to look after the interests of the candidate. 

True, in Section 5175-26 there appears the following: 
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'"Each political party may designate one party representative in each 
precinct upon each registration day, and such committee may designate 
not more than three (3) such representatives and each candidate one 
representative in each voting precinct upon each election day * * * 
who may be paid for their services by such committee or candi-
date. * * *" 
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This permission to the committee and to the candidate is the only one men
tioned and under familiar rules of construction, such expression would exclude all 
others. It is only the candidate himself, or the committee, who can employ repre
sentatives as provided in the law. If one friend would be permitted to employ and 
pay a representative, then a dozen or a hundred could do the same thing and the 
entire electorate of a district might be debauched as of old under the guise of be
ing paid for acting as representatives for the candidate. 

I am, therefore, of the opinion that under the corrupt practice act a friend 
of the candidate could not employ and pay one or more persons to look after the 
candidate's interest at the various voting precincts. 

315. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

BOARD OF EDUCATION-LIABILITY FOR TUITIO~ OF PUPILS AT
TENDING OUTSIDE DISTRICT-EFFECT OF NOTICE TO RESI
DE:t\T BOARD. 

As no contract is necessary to charge one board of education with the tuition 
of its resident pupils for attendance at school in another district, the notice pro
vided for in Sectiou 7735, Gelleral Code, is intended, not to establish a right, but 
to fi.r the time from which said liability for tuition shall accrue. 

CoLUMBUS, Omo, April 22, 1912. 

HoN. R. H. SuTPHEN, Prosecuting Attorney, Defiance, Ohio. 

DEAR SIR :-Under date of February 8th, you state that you would like my 
opinion relative to the interpretation of Section 7735, General Code, as to whether 
or not the tuition that can be recovered from a township or municipality wherein 
the pupil resides dates from the date of notice provided for in Section 7735 or 
does the tuition date from the time the pupil commences to attend school but not 
payable until after notice is given. 

Section 7735, General Code, provides: 

"When pupils live more than one and one-half miles from the 
school to which they are assigned in the district where they reside, they 
may attend a nearer high school in the same district, or if there be none 
nearer therein, then the nearest school in another school district, in all 
grades below the high school. In such cases the board of education of 
the district in which they reside must pay the tuition of such pupils 
without an agreement to that effect. But a board of education shall 
not collect tuition for such attendance until after notice thereof has 
been gi\·en to the board of education of the district where the pupils 
reside. X othing herein shall require the consent of the board of educa
tion of the district where the pupils reside, to such attendance." 
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I 

You will note that under the provisions of said section the board o! 
education of the district in which the pupil resides must pay the tuition of such 
pupil without any agreement. In other words, that no contract is necessary, 
but that a board of education shall not collect tuition for such attendance until 
after notice thereof has been given to the board of education of the district 
wherein the pupils reside. 

While it is true that the statute says "shall not collect tuition for such at
tendance" yet from a reading of the entire section and the fact that it does not 
require any agreement or consent from the board of education of the district 
in which the pupil resides, I am of the opinion that the liability to pay for such 
attendance will not attach until the notice provided for in the section has been 
given. I do not believe that the section means that the notice merely establishes 
a right to collect for tuition of pupils who have attended prior to the giving of 
such notice as it would seem to me that the object of the notice, since no contract 
is necessary, is to fix the time when the obligation for the tuition commences. 

321. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

CORRUPT PRACTICE ACT-POWER OF CANDIDATE TO DESIGNATE 
REPRESENTATIVES IN VOTING PRECINCTS IN PRIMARIES. 

Under the corrupt practice act, a candidate at the May primary may designate 
o11e representative in each voting precinct whose name shalf be certified and who 
shall be compe11sated as provided ilt Section 5175-26, General Code. 

CoLUMBUS, OHio, April 26, 1912. 

HoN. CHARLES, H. DuNCAN, Prosewting Attorney, Urbana, Ohio. 

DEAR SIR :-I am in receipt of your communication of April 24th, asking 
for construction upon a part of Section 26 of the corrupt practices act, passed 
by the last legislature. The part referred to is in the fourth paragraph of Section 
5175-26, General Code, and provides: 

"Any person is guilty of a corrupt practice if he, directly or in
directly, by himself or through any other person, in connection with, 
or in respect of any election, pays, lends or contributes, or offers 
or promises to pay, lend or contribute any money or other valuable 
consideration, for any other purpose than the following matters and 
services, at their reasonable, bona fide and customary value: 

* * * * * * * * * * * * 
"* * * Each political party may designate one party representative 

in each precinct upon each registration day, and such committee may 
designate not more than three (3) such representatives and each candidate 
one representative in each voting precinct upon each election day, whose 
names shall be certified to by the chairman and secretary of the con
trolling committee of such party to the board of deputy state super
visors of elections, at least two (2) days before such registration or 
election day, and who may be paid for their services by such com
mittee or candidate not in excess of five ($5.00) dollars per day each." 
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You desire to know whether or not the above provision authorizes a candidate 
for nomination at the primary election to have one paid representative in each 
voting precinct upon the day of the primary election, and compensate him as 
therein provided. 

\\'hile the so-called corrupt practices act is somewhat loosely drawn, and in 
some plact~s may seem ambiguous, still, if the act is viewed from its four corners, 
so to speak, and the mischiefs sought to be remedied are kept in mind, it is not 
difficult to arrive at a correct construction. 

Section 5175-1 of the General Code, defining "committee," uses the following 
significant language : 

"The term 'committee' * * * as hereinafter used, shall include 
every committee or combination of two or more persons co-operating 
* * * to aid or take part in the election or defeat of any candidate 
for nomination at a primary election or convention, including all pro
ceedings prior to such primary election, or of any candidate for any 
office, whether public or not, to be voted for at a primary election * * *." 

Section 5175-2, General Code, provides that every candidate who is voted 
for at any election or primary election and who expends, directly or indirectly, 
any money or things of value in connection with such election, shall file an 
itemized statement showing in detail such expenditures. 

It is evident, therefore, that committees, as well as candidates, taking part 
in the primary election, were intended to be within the provisions of the act. 

In Section 5175-26, supra, "any election" must be read in its usual and 
popular sense. The legislature certainly had in mind that primary, special, 
regular an~l general elections might be holden; and their use of the words "any 
election" must be understood to comprehend all kinds of elections, at least all 
kinds in vogue at the time of the enactment. It is like the use of the term "any 
person" in said section; other sections specify committees, candidates, associations 
anJ persons, but when it came to defining what should constitute the guilt of a 
corrupt practice under the act, so far as the use of money or other valuable 
consideration was concerned, use was made of the all comprehensive words "any 
person." a general term, including all persons whosoever would do the things 
specified. 

Conceding, then, that the corrupt practices act applies to primary elections
and this must be done in view of the language of the various sections, and the 
ohject and purpose of the law-let us consider the wording of that part of Section 
5175-26, referring to the designating by candidates and committees of represent
atives at the polling places. The political committee and the candidate are 
allowed to designate representatives at each polling place "upon each election day." 
The statutes pertaining to elections speak of special, regular, primary and general 
elections, and their various meanings are all well understood; certainly the 
legislature knew this fact and had they so desired they could have limited the 
right of candidates and committees, in appointing representatives, to any of 
these various election days, but they employed them upon "each" election day to 
designate these persons. To my mind it could not be made broader that the 
power applies as well to each and every election day, as above mentioned, as it 
does to the X ovember election. The permitted expenditure is to allow a represent
ative at the polling place-it is a recognition that to that extent the meeting 
of the expense incident thereto would not constitute a corruption of the voters. The 
limitation to one representative was evidently to avoid the consequent corruption 
attendant upon the laying down of the bars and the general permission to 
designate as many representatives as the candidate or committee might desire. 
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The legislative intent· was to purify all elections. One set of drastic rules 
was laid down, applicable to nominations as well as to elections, and it was 
expressly defined what expenditures would be permitted "in connection with or 
in respect of any election." 

I therefore conclude that your inquiry can be answered in but one way, 
to-wit: that under the corrupt practices act a candidate at the May primary may 
designate one representative in each v6ting precinct, whose name shall be certified 
and who shall be compensated as provided in Section 5175-26. 

323. 

· Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

CORRUPT PRACTICE ACT-TIME WHEN PERSON BECOMES A "CAN
DIDATE"-NO RIGHT OF VOTERS TO AFFILIATE OR VOTE WITH 
OTHER PARTY-RIGHT TO SUPPORT CANDIDATE OF OTHER 
PARTY. 

It is the intention of the corrupt practice act to have every item of expenditure 
made in connection with the candidac)', be filed, mzd for this purpose, the term of 
a party's candidacy COIIllllences as soo11 as the i11tent to be a candidate is evidenced, 
directly or indirectly by anJ' ovl'rt act or contribution, receipt or e:rpe1zditt1re of 
money or awything of value in connectio11 with such election. 

Under PenaltJ• of criminal actio11, a voter at the primary may not vote any 
ticket other than that of the party with which he is affiliated, nor participate in the 
nomination of a candidate of a party other than that to which he belongs. 

This, however, will not prohibit 011e party from eudorsing or supporti11g a per
SOli who is also voted for upon another party's ticket. Such a pers01r, however, 
ru11s individually on each party ticket a11d his vote 011 one ticket may not be counted 
in comzection "<t•itlz his vote on a11other ticket. 

CoLUMBus, Oaro, April 26, 1912. 

HoN. JoHN G. RoMER, Prosecutilrg Attorney, Celina, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your communication of April 
11th, in which you inquire concerning certain election matters, as follows, to wit: 

"1. When does a person become a candidate under the corrupt 
practices act; at the time he announces his candidacy or at the time he 
files his petition? 

"2. Can a voter at the primary vote any ticket other than that of 
the party with which he is affiliated, or participate in the nomination of 
any candidate other than that of the party to which he belongs?" 

Your first inquiry raises a novel and interesting question, and though, at first 
blush, it seems difficult of solution because, pursued in its various ramifications, 
different times and dates would mark the actual candidacy of almost every indi
vidual candidate, still, I believe a rule can be evolved by which each case can be 
readily worked out and a correct conclusion easily reached. 

Section 2 of the corrupt practices act, Section 5175-2, General Code, p:ovides: 
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"Every candidate who is voted for at any election or primary elec
tion held within this state * * * who may have contributed, prom
ised, received or expended, directly or indirectly, any money or thing of 
value, in connection with such election, shall * * * file * * * an 
itemized statement * * *" 
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Candidates who are voted for at an election, as we all well know, are of va
rious kinds and degrees; we have the active and the inactive candidates, the man 
who is always in the hands of his friends, the standing candidate, whose lightning 
rod is ever up and ready for business; we have the receptive candidate, the man 
who thinks he is a candidate, as well as the one whom every one, other than him
self, knows to be a candidate. In this great state of Ohio it probably is a far 
more difficult question to answer as to when a man is not a candidate than as to 
when he is. 

\Vebster defines a candidate as, 

"1. One who seeks or aspires to some office or privilege, or who 
offers himself for the same. 

"2. One who is selected or thought of for an office or for prefer
ment by those who have the power to elect or appoint." 

The Century Dictionary defines a candidate as, 

"A person who seeks or is put forward by others for an office or 
honor." 

The word "candidate" derived from the Latin term "candidatus," literally 
means '.'white-robed," because, in ancient Rome, a person who sought office arrayed 
himself in a glittering white robe. I sadly fear, in these later and progressive days, 
when "mud slinging" seems so popular and plays so important a part in our cam
paigns, such a robe would not long retain its pristine spotlessness. 

As used in Section 2 of the corrupt practices act, the word "candidate" is to 
he understood in its ordinary popular meaning, and the legislature evidently in
tended, in this enactment, to include any one who sought or offered himself, or 
was put forward for some office or privilege and was voted for at any election. 

A man need not be nominated, to be a candidate, for, even under the precise
ness of the new primary act, the voter may cast his vote for one not regularly 
nominated and whose name does not appear on the printed ballot; and such a per
son may be actively a candidate for the place, or honestly put forward by hi~ 

friend with his consent. So it would not do to say that a man is not a candidate 
until he is nominated. Again, under our primary system, a man may seek and 
aspire to or be put forward for an office long before his petition is filed; an active 
canvass is often necessary to obtain the necessary signature to a nomination paper, 
and expenditures are not unusual in such case. So it cannot be held that a person 
is not a candidate while he is doing the preliminary work leading up to his nomi
nation, for he certainly might come well within the definition of seeking or offer
ing himself for the place. 

In nearly every case the real act of becoming a candidate, in the very first 
instance, is one of intention, the conclusion of the mental process of the person 
concerned; one aspires to the office and as yet there may be no outward manifesta
tion of this act of the mind; a man may be a candidate none the less, and yet, not 
have issued in stentorian tones a pi·ollttllcia me11to that his "hat is is the ring." 
But as to others than himself it does take some outward expression, some overt 
act, to make known the fact of the candidacy. 
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A candidate, to come within the corrupt practices act, of course, must be one 
who is voted for at an election, and then he is required, within the statutory time, 
to file a statement that he has not contributed, promised, received or expended 
any money or thing of value in connection with the election at which he is voted 
for (and in that event it would matter not, so far as the corrupt practices act was 
concerned, when he actually became a candidate, for he would not be called upon 
to render an itemized statement, but would only have to state the fact that he had 
made no contribution, promise, expenditure, etc.) or, on the other hand, if he had 
contributed, promised, received or expended any money or other thing of value in 
connection with such election, he would be compelled to file an itemized statement 
of such contribution, etc., as provided in Section 2 of the act. In the latter event 
it would become necessary for him to determine just when he became a candidate, 
so as to include every item of contribution, etc., that the law comprehended. 

It is my opinion that as soon as the intent of his candidacy is evidenced, 
directly or indirectly, by some overt act of contribution, promise, receipt or ex
penditure of money or other thing of value, in connection with such election, ac
count must be taken and kept; and it matters not how long previous to the election 
such expenditure, etc., occurred, so long as it was in connection with such election. 

That this must have been the intent of the law maker is made apparent when 
we consider that under our law one may be a candidate to be voted for at the pri

. mary, when a petition must be filed at least thirty days prior to the primary, or 
one may be a candidate by a nomination petition, which must be filed, generally, 
thirty days before the general election; if the filing of the petition for the primary 
or the filing of the nomination paper would fix the time, then, two persons run
ning, say, for "judge," would have quite a different period of time to cover in their 
itemiz~d statemepts; the one time would be fixed by the filing of a petition thirty 
days before the primary, while the other would be determined by the· filing thirty 
days before the regular election. Thus, the plain intent of the statute ~ould be 
violated, namely, to have an account of -every item of expenditure and receipt in 
connection with the candidacy, for the expenditures, receipts, etc., might all be made 
long before the time for filing. And further, one person seeking to get his name 
on the ballot by nomination paper would not be required to include in his state
ment of expenditures any items made and incurred between the elate of the filing 
of the other party's petition for nomination and the date of the filing of his own 
nomination paper, although the expenses might be identical in character and amount. 

Answering your second inquiry, as to whether the voters of one party can 
vote in the primary of any other party than that with which they are affiliated, 
Section 4980 provides : 

"At such election only legally qualified electors or such as will be 
legally qualified electors at the next ensuing general election may vote 
and all such electors may vote only in the election precinct where they 
reside, and it shall be the duty of the challengers and of the judges, 
and the right of any elector, whene\•er there is reason to doubt the legal
ity of any vote that may be offered, to interpose a challenge. The cause 
of a challenge shall be: That the person challenged has received or 
been promised some valuable reward or consideration for his vote; that 
he has not previously affiliated with the party whose ticket he now de
sires to vote. Affiliation shall be determined hy the vote of the elector 
making application tq vote, at the last general election held 111 even num
bered years." 

Section 4981 provides that any challenged person shall make oath before unc 
of the judges, inter alia, as to his party allegiance. 
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Section 4982 authorizes the judges, under the circumstances stated therein, 
to reject his vote. 

Section 13326 provides: 

"\Yhoever casts a ballot at a primary election after objection has 
been made and sustained to his vote, shall be fined not less than fifty 
dollars nor more than two hundred dollars or imprisoned not less than 
ten days nor more than sixty days or both." 

Section 13327 provides: 

"\\'!wever votes at a primary election, not having voted at the last 
general election, held in an even numbered year, with the political party 
with which he desires, or offers, to vote at such primary election, unless 
he is a first voter, or did not vote at such general election, shall be fined 
not less than one hundred dollars nor more than three hundred dollars 
or imprisoned in the penitentiary for one year, or both." 

Consideration of the above statutes manifestly shows that only persons qualiticd, 
as therein provided, can vote at their respective party primaries; and, as far as party 
qualification is concerned, that is determined as provided in Section 4980. supra, by 
the "vote of the elector making application to vote at the last gene!'al election held 
in even numbered years." If a person presents himself and falsely claims to be of 
a different party than that to which he really belongs, and votes, then he is amen
able to the penalties prescribed in the above sections ; they are the penal provisions 
which prohioit the voters of one party from voting or participating in the primaries of 
another party than the one with which they are affiliated, and the provisions of 
these sections should be vigorously enforced. It is never permissible for the voters 
of one party to vote in the primary of the other, to the end that they might dic
tate and control the nominees of a party with which they have no affiliation, as 
determined by law. 

I do not, however, desire to he understood as .holding that· a voter of one 
party, voting at his own primary, may not write in and thus vote for a person who 
1s either a member of or a candidate of another political party. 

Section 4993, General Code, provides: 

"* * * when the nomination of a candidate of one party is en
dorsed by another it shall he done at the time and in the manner pro
vided for original nominations." 

The state supervisor of elections has held that in primary elections "the voter 
may write in a blank space or substitute for any name on his party ballot the name 
of another person." Section 4995, supra, authorizes a candidate to run on more 
than one ticket for a particular office, providing he is nominated therefor "at the 
time and in the manner provided for original nominations." Therefore, if the 
party voters of a political party so see fit they may write in the name of a candi
date of another party as a candidate on- their own ticket for a particular office, and 
if he receives the highest number of votes cast by the electors on that ticket for 
that office he is the nominee of their own party for the particular office, and the 
fact that he is also a candidate on another ticket woulrl make no difference. 

Of course, this vote on the party ticket of which he is not a party member, 
can in no way interfere with or be counfed in connection with the candidate's vote 
on his own party ticket; it is just as if he were another and different individual. 

13-Vol. IT-A. G. 
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This must be permitted under the law; otherwise, a candidate of one party 
could not be endorsed by another party as is now allowed by the terms of Section 
4995. 

326. 

I trust this fully answers the inquiries contained in your letter. 
Very truly yours, 

TIMOTHY S. HoG.\N, 
Attorney Ge11eral. 

STATE AID FOR . HIGHWAYS-APPORTIO~i11EXT OF FUND BY 
COUXTY COMMISSIONERS, TO TOWNSHIPS AXD ROAD DIS
TRICTS-CONTROL OF FUNDS BY COUNTY COMl\IISSIONERS ACT
IXG AS TURXPIKE DIRECTORS. 

The state fwzds to be 'paid to the cozt~~ties as provided i11 Section 1218, 
General Code, should be apportioned to tlze townships a1zd road districts by thC'. 

•CO!IIlty couunissioners as therein provided. After said apportiOIIIIICilt is made, the 
auzou1zts should 'be expended by the cowzt:y COIIllllissioiZers acting as a board of 
tumf>li<e directors, 111zder Sectio11 7445, Ge11eral Code. 

CoLUMBUS, OHIO, April 1, 1912. 

HoN. 'vV. J. ScuwENCK, Prosecuti11g Attomey, Bucyrlls, Ohio. 

DEAR SIR :-Under date of January 27, 1912, you request me to re-consider a 
question involved in the opinion of my predecessor to the effect that :'money ap
portioned to counties under the state highway law as provided by Section 1218 
of the General Code, should~be spent by county commissioners acting as a board of 
turnpike directors under Section 7445 of the General Code. 

Pursuant to this request have investigated the opinion to which you ':refer, 
and from a consideration of the statutes applicable to the subject of road repair 
it is my conclusion 'that the opinion of my predecessor was correct. 

The statutes governing the repair of improved roads are found in chapter 
11 of title 4, being Sections 7407 to 7463, inclusive, of the General Code. 

Section 7422 provides: 

"The county commissioners shall cause all necessary repairs to be 
made for the proper maintenance of all improved roads in the county. 
For such purpose they may levy a tax upon the grand duplicate of the 
county, not :exceeding three-tenths of one mill in any one year upon 
each dollar of the valuation. of taxable property in such county. Such 
levy shall be in addition to all other levies authorized by law, not
withstanding any limitation upon 'the aggregate amount of such levies 
now in force. (99 vs. 360 4919-1.)" 

Section 7445 provides: 

''In each county, •the county commzsswners are constituted a board 
of turnpike directors, in which the management and control of all such 
roads therein shall be exclusively vested. ( R. S. Sec. 4896.)" 
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Original Section 31 of the state highway Jaw, quoted hy you, became Section 
1218 of the General Code. The same reads as follows: 

"If permanent roads of not Jess than standard width have been 
constructed prior to the establishment of the state highway department 
and the materials thereof are gravel, brick, telford, macadam or material 
of like quality, the county commissioners may make application to the 
state highway commissioners on or before January first of each year, 
for the amount of state funds apportioned to such county. Thereupon 
the amount so apportioned shall be paid to the county treasurer, if the 
county commissioners of such county have levied or will levy a tax on the 
duplicate of the county sufficient to equal the amount so appropriated. 
Such appropriation and levy shalJ become a part of the pike repair fund 
of the townships, and be apportioned to the townships or road dis
tricts of not less than one township each in proportion to the amount 
of the fund collected by such levy in each township or road district. 
Township trustees or other authorities having charge thereof shalJ apply 
such funds to the repair of improved roads in the same manne; as other 
pike repair funds are applied, but the material used therefor shall be 
equal to the material used in the original construction of such road. (99 
\'S. 318 31.)" 

It will be noted that the foregoing section specifically states that "tow11ship 
trustees or other authorities havi11g chgrge thereof,'' shall apply such fund to the 
repair of improved roads in the same manner as other pike repair funds are 
applied. The phrase ''having charge thereof" must refer to the board vested 
with the legal authority of repairing improved roads. I am unable to find that 
township trustees are vested with such authority. 

Section 7422 expressly provides that, "the county commissioners shall cause 
all necessary repairs to be made for the proper maintenance of all improved roads 
in the county." This provision, it seems to me, is so specific as to exclude the 
holding that township trustees have jurisdiction over the repair of improved 
roads. The apparent grant of such jurisdiction in Section 1218 is inconsistent 
with the general scheme of legislation on the subject of road repairs, and must be 
held to be mere surplusage, since it is negative by the positive provisions of 
Sections 7422 and 7445, supra. 

I am, therefore, of the opinion that the county commissioners should appor
tion the funds referred to in Section 1218 to the townships and road districts in 
the manner therein provided, and that said funds, after the apportionment is made, 
should be expended by the county commissioners acting as a hoard of turnpike 
directors, under Section 7445, supra. 

Your communication of January 30th, discloses that the fund sought to be 
distributed accumulated prior to January 1, 1911, and it is therefore unnecessary to 
enter into a discussion of the effect of the changes made in the highway law by 
the last General Assembly. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attomey Ge11eral. 
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334. 

BOARD OF EDUCATION-CREATION OF VILLAGE SCHOOL DISTRICT 
BY ATTAINMENT OF $100,000 TAX VALUATION-ORGANIZATION 
OF VILLAGE DISTRICT BOARD- DUTIES OF OLD TOWNSHIP 
BOARD-DIVISION OF FUNDS AND DISPOSITION OF SCHOOL 
BUILDING-EFFECT ·oF TOWNSHIP ELECTION. 

By vitme of Section 4681, General Code, when a village attains a tax valua
tion of one hundred thousand dollars, it constitutes a village school district. When 
such village attains that valuation in 1911 it must, however, remain a part of the 
township school district under the jurisdiction of the township board of education 
until the members of the village district elected in November 1913 can be properly 
organized. 

~Vhen, therefore, in 1912 said township board engi11eered an election for the 
issuance of $20,000 worth of bonds for the erection of a high school building 
within the village, in which election, the electors of the entire township voted; held: 
that the situation has so changed that the board would be justified in declinhzg to 
act upon the bond isstte regardless of the results of the election. 

Under Section 4696, General Code, the funds and indebtedness of the town
ship school district should be equitably apportioned between the township and 
village district as therein Provided. 

The statutes do not provide specifically for the disposition of the school 
building situated in the village but the decisions endorse the reasonability of 
permitting the uewly created district to take title to school property within its 
limits and which was designed for its use, and such is to be deemed the policy 
of the law. 

CoLUMBUS, OHIO, April 18, 1912. 

HoN. }AMES F. BELL, Prosecuting Attontey, London, Ohio. 

DEAR SIR:-Your favor of 1Iarch 13, 1912, is received, in which you make the 
following inquiries: 

"At the time Section 3888 of the R S. of Ohio was amended on April 
2, 1906, 98 0. L., page 217 (now Sections 4681 and 4682 of the G. C.), 
the village of South Solon, in Madison county, Ohio, was, and had been 
for a long time before, to wit, since about the year 1870, an incorporated 
village. But the tax duplicate of said village at the time of the passage 
of said act (April 2, 1906) was less than $100,000, and there was no ter
ritory attached to said village for school purposes; that is, the village 
was located in and regarded as part of, one of the sub-districts of the 
township school district of Stokes township, no election or proceeding 
ever being had to organize it as a village school district, and it has 
never been treated or recognized at any time as a village school district 
neither before nor since said amendment. 

"Under the new appraisement, as appears on the tax duplicate of 
1911, the tax valuation of the property in said village was increased so 
that it now exceeds $100,000 (to wit, $149,010). 

"In the year 1880, a school building was built by the township 
school district in the sub-district in which the village of South Solon 
was situated but just outside the corporate limits of said village, and 
sometime afterward, to wit, about the! year 1900, the corporation 
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boundary of said village was extended so that it included said school 
building. Said school building has ever since, and still is, being used 
as such in said sub-district, and this building and the school building in 
each of the other sub-districts of the township, were all built by the 
township from funds raised by taxation on the whole township including 
the village. The board of education of said township is now composed 
of one member who resides within said village and four members who 
reside in the township outside of the village. 

"According to proceedings had by said board of education an elec
tion was held on February 28, 1912, on the question of issuing bonds 
in the sum of $20,000 for the purpose of erecting and equipping a new 
township high school building to be located within said village. The 
voters of the whole township and village participated in said election, 
and in the village precinct a majority of the voters were in favor of 
the bond issue, while in the township precinct outside the village a ma
jority of the votes were against the bond issue; and of the whole vote 
of both village and township together, a majority were in favor of the 
bond issue. 

Questions: 

"1. When the tax valuation of said village of South Solon was in
creased on the tax duplicate in 1911, so as to exceed $100,000, did the 
village, by such increase in tax valuation and by force of the statute, 
then and thereby, become a village school district? 

"2. Did the bond issue fail or carry? 

"3. To whom does the old school building situated in the village 
belong? To the village district, or the township district, or both? 

"4. Has the village any title, right or property interest in the 
other school buildings in the township outside the village? 

"5. Should the township board of education as it is uuw consti
tuted go on with the schools as they have been until a village school 
board can be organized and make a levy and raise the money to carry 
on a school therein? 

"6. Or should the member residing in the village be considered 
disqualified and his place declared vacant and filled by other members 
appointing some one residing in the township outside the village? 

"7. What will the people residing within the village do about send
ing their children to school until the village board is organized and the 
village school instituted? 

"8. If a special election is held under Section 4710 of the G. C., 
must it be postponed until the day of the state election next ~ovember, 
or until the municipal election in ~ovember of 1913? Or if it can be 
held at any time, who has the authority to call such an election and re
quire the board of deputy state supervisors to prepare ballots, etc., 
for same? 

"9. Said township board of education has a considerable sum of 
money in its building fund, which was to have been applied o~ said pro
posed new building, and also has money in the other school funds for 
current school purposes. \Vhat share, if any, of these funds now in said 
township board would the village board be entitled to receive?" 

1283 
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Your first question invoh·es a construction of Section 4681, General Code, 
which provides : 

"Each village, together with the territory attached to it for school 
purposes, and excluding the territory within its corporate limits de
tached for school purposes, and having in the district thus formed a 
total tax valuation of not less than one hundred thousand dollars, shall 
constitute a village school district" 

This statute was construed in case of Buckman vs. State, 81 Ohio St., 171, 
wherein it is held: 

"By force of the provisions of Section 3888, Revised Statutes, as 
amended April 2, 1906, and in effect April 16, 1906 (98 0. L., 217), each 
incorporated village then existing-April 16, 1906-or since created, 
'together with the territory attached to it for school purposes, and ex
cluding the territory within its corporate limits detached for school pur
poses, and having in the district thus formed a total tax valuation of 
not less than one hundred thousand dollars,' constitutes and is a vil
lage school district, no vote of the electors of such village being neces
sary to the creation or establishment of such district." 

On page 178, Crew, C. J.. says: 

"It doubtless being within the contemplation of the law-making 
body that an incorporated village with a tax duplicate of not less than 
one hundred thousand dollars, could well provide for the proper support 
and maintenance of its schools, and should therefore, in every in
stance constitute and be a village school district, ------· ." 

This decision leaves no alternative. \Vhen an incorporated village has a tax 
duplicate of not less than one hundred thousand dollars it shall constitute a village 
school district. 

The village of South Solon, by the tax duplicate of 1911, had a tax valuation 
in excess of one hundred thousand dollars, and thereupon became a village school 
district by virtue of Section 4681, General Code. The ~illage had such tax valua
tion on the day preceding the second Monday in April, although the amount of the 
tax duplicate was not known for some time later. 

The statutes do not provide when the actual transfer from the township 
school district to 'the village school district shall take place. K or does the decision 
in 81 Ohio St., 171, supra, cover this point. 

Shall it be on the second Monday in April when the tax duplicate has 
reached the required amount, or shall it be when the tax valuation is actually 
ascertained; or shall it be postponed until the new village school district has been 
legally organized by the election of a board of education? 

The statutes are silent upon this question. There is here presented a transi
tion of certain territory from a township school district to a separate and new 
school district to be known as a village school district. The two districts have 
the same general purpose, to wit, to provide for public education, although carried 
on under separ~te organizations. 

vVhen a city becomes a village or vice versa, by reason of change in popula
tion, the statute, Section 4686, General Code, provides that such school district 
shall thereby be changed from a city to a village school district or from a village 
to a city school district, but authorizes the old organization to continue to act for 
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the new district, until the new officers can be elected at the next annual election 
for school board members. The same provision is made for the government of a 
city which becomes a villa-ge, or vice versa. 

There is no provision of statute which authorizes the holding of a special 
election, for the election of the members of a board of education for a village 
school district, when. such village school district comes into existence by reason of 
its increase in tax valuation which requires it under Section 4681, General Code, 
to become a village school district. In the absence of such provision no special 
election could be held for such purpose, even at the general election in the even 
numbered years. Such members can only be elected in the odd numbered years. 

Section 4710, General Code, to which you refer, does not apply to the present 
situation. This section provides : 

"In villages hereafter created, a board of education shall be elected 
as provided in the preceding sectio"n. If such election is a special elec
tion, the members elected shall serve for the term indicated in such sec
tion from the first Monday in January after the last preceding election 
for members of the board of education, and the board shall organize on 
the second :\Ionday after the special election. 

This section applies to newly created villages and not to a village which has 
been organized for some time, but which is created into a village school district 
by operation of the statute. 

It is therefore impossible for the village school district to organize and 
carry on its work of education until it can elect the members of the board of 
education in :t\ ovember, 1913. 

If it is held that the village became a village school district the instant it 
reached the proper tax valuation, or at the time such valuation was ascertained, 
and that thereupon the township board of education had no further jurisdiction 
over such village, then this situation is presented. The village of South Solon 
would be without educational facilities at least until January 1, 1914, when it coulq 
properly organize its board of education. 

This village, as well as other villages similarly situated, would be denied 
rights and privileges enjoyed by the remainder of the state. Did the legislature 
intend such a result by its enactment? There is no specific provision in the statute 
which says that at the instant a village shall reach the required tax valuation, it 
shall, ipso facto, become a village school district, regardless of the fact that it is 
not, and could not, be prepared to take care of the public education of its children. 

Article VI, Section 2, of the constitution of Ohio, provides: 

"The general assembly shall make such provisions, by taxation, or 
otherwise, as, with the income arising from the school trust fund, will 
secure a thorough and efficient system of common schools throughout 
the state; but no religious or other sect, or sects, shall ever have any ex
clusive right to, or control of, any part of the school funds of this 
state." 

This provision imposes upon the legislature the duty to "secure a thorough 
and efficient system of common schools throughout the state." It is not to be pre
sumed that the legislature has failed in this duty. 

Section 4679, General Code, provides: 

"The school districts of the state shall be styled, respectively, city 
school districts, village school districts, township school districts and 
>pecial school districts." 
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Section 4683, General Code, provides : 

"Each civil township, together with the territory attached to it 
for school purposes, and excluding the territory within its established 
limits detached for school purposes, shall constitute a township school 
district." 

Section 4684, General Code, provides : 

"Any school district, other than a city, village or township school 
district, and any school district organized under the provisions of chapter 
five of this title, shall constitute a special school district." 

These provisions, in connection with the provisions concerning village and 
city school districts, were intended to cover and do cover all the territory of the 
state. The legislature has expressed the intention that all parts of the state shall 
be under one or the other of these school districts and has provided for the organ-· 
ization of the several districts. 

Fqrmerly the establishment of a village school district was based upon its 
population and not upon its tax duplicate. These provisions were passed upon in 
case of Cist vs. State, 21 Ohio St., 339, in which it is held: 

"In considering questions arising under the school legislation of 
the state, such construction should be placed upon its various enact
ments, and the several provisions thereof, as will give harmony to our 
educational system, and secure, as far as practicable, its equal benefits, 
and the reasonable facilities for their enjoyment, to every locality. 

"Every portion of territory within the state, not included in any_ of 
the separate school districts specified in the sixty-seventh section of "an 
act to provide for the reorganization, supervision and maintenance of 
common schools," passed March 14, 1853, is a constituent part of some 
sub-school district, and subject to the jurisdiction of the proper town
ship board of education, as established by the first section of said act, 
unless it shall have been legally withdrawn therefrom; and no portion 
thereof will be deemed to have been so withdrawn, until it shall become 
included within the limits of some separate school district organized 
by the actual election or appointment of a separate board of education. 

"When an incorporated village is formed within, or to include a 
material part of a sub-school district, no portion thereof is, by reason 
of such incorporation, withdrawn from the school jurisdiction of the 
township, but the whole continues to be a sub-school district, until the 
actual election or appointment of a separate school board; and the por
tion of the sub-school district not included within the limits of such in
corporated village is 'territory annexed thereto for school purposes,' 
within the meaning of the statute of l\Iarch 14, 1853, 'to provide for the 
reorganization, supervision and maintenance of common schools.' " 

On page 348, West, ]., says: 

"The thirty-second section would seem to be peremptory, and with
draw from the jurisdiction of the township every incorporated village 
with the territory annexed, upon the instant it attained three hundred 
inhabitants, without regard to whether it takes steps to affect a separate 
organization or not. But this cannot have been intended, for section one 
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excludes from the school jurisdiction of township boards not every in
corporated village with the territory annexed, nor every such village 
upon its acquiring three hundred inhabitants, but every such village 
shall 'elect or appoint a board of education.'" 
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This case can be distinguished from the statute now under consideration on 
account of the exception containecl in the statute therein considered, which stated: 

"That nothing in this act shall be so construed as to give to the 
township boards of education, or to the local directors of sub-districts, 
jurisdiction over any territory in the township included within any city 
or incorporated village, with the territory thereto annexed for school 
purposes, which shall elect or appoint a board of education, as herein
after provided." 

The court, however, gives certain reasons for its opinion which are applicable 
to the question now to be answered. 

On page 348, the court further says: 

"But would its attainment of three hundred inhabitants, on the day 
or week following the time for electing a board, withdraw it instantly 
from the school privileges and jurisdiction of the township? It could 
not effect an organization until the next year. It would, therefore, be 
left without, and powerless to avail itself of, school benefits for an entire 
year. This could not have been intended. The first section plainly 
implies the contrary, and that it shall continue under township jurisdic
tion until a separate organization be effected, notwithstanding it shall 
have sooner acquired three hundred inhabitants. 

In order to hold that the village became a village school district the instant 
it had the required tax valuation, and was thereupon withdrawn from the jurisdic
tion of the township school district, the intent of the legislature to that effect mttst 
he clearly and specifically expressed. No such intel)t appears. 

It is my conclusion that the village became a village school district at the 
time it reache4 the required tax valuation, but that it remains a part of the town
ship school district and is under the jurisdiction of the township board of education 
until the village school district can be properly organized after the election in X o
vember, 1913. 

Your next inquiry is as to the bond issue. In my opinion it is not necessary 
to decide whether this bond issue carried or not. The course to pursue in either 
event would be the same. If the bond issue did not pass, nothing could be done 
with the bonds, and if it carried nothing should be done with them. 

In order to carry out the purpose for which the bonds were to be issued, it 
is necessary for the board of education to perform certain acts. A site must be 
purchased; a contract for the erection of the building must be entered into; the 
bonds must be executed and sold, etc. None of these things have been done. 

The conditions have so changed since tne bond issue was voted upon, that it 
is reasonable to presume that it would not have passed if the true situation had 
been known. The school building was to be erected for the township district and 
to be located in the village, which is soon to be detached from the township dis
trict. 

\Vhile elected officials should carry out the expressed will of the voters, yet 
the conditions in this case have so changed that they would be justified in declin-
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ing to act upon the bond issue, and take no steps to carry it into effect. They 
could hardly proceed without doing one or the other of the districts an injustice. 

Your next inquiry involves the division of the school property and of the 
funds in the hands of the township board of education. 

Section 4690, General Code, provides : 

''When territory is annexed to a city or village, such territory 
thereby becomes a part of the city or village school district, and the legal 
title to school property in such territory for school purposes shall remain 
vested in the board of education of the school district from which such 
territory was detached, until such time as may be agreed upon by the 
several boards of education when such property may be transferred by 
warranty deed. In case of disagreement between such boards of edu
cation, like proceedings shall be had by application to the probate court 
as are provided by law in case of the transfer of property from one 
school district to another. 

Section 4696, General Code, provides : 

"When territory is so transferred from one school district to an
other, the equit~ble division of funds or indebtedness shall be deter
mined upon at the time of the transfer. 'When territory is transferred 
from one district to another by proceedings in the probate court or by 
the annexation of territory to a city or village, the proper division of 
funds in the treasury, or in process of collection, of the board of educa
tion of school district from which the territory is detached, shall, upon 
application to the probate court of the county in which such territory 
is situated by either board of education interested, be determined and 
ordered by such court. If such board of education is indebted, such in
debtedness, together with the proper amount of moneY. to be paid to such 
board by the board of education of the school district to which the ter
ritory is transferred, annexed, or of the district created, shall be in like 
manner determined and ordered by the court." 

Section 4690, General Code, applies to territory which is annexed to a city or 
village. In the present situation there is no annexation of territory. It is the 
creation, by operation of law, of a new school district and a detaching of territory 
from another school district. 

Section 4696, General Code, provides that when territory is so transferred 
the equitable division of funds or indebtedness shall be determined upon at the 
time of the transfer. The section further on refers to "the district created." This 
section is found in the same chapter as Section 4681, General Code, which makes 
this village a village school district. Section 4692, General Code, provides for the 
transfer of territory by mutual consent of the boards of education, and Section 
4693, General Code, provides for transfer upon petition. 

The words "so transferred" as used in Section 4696, General Code, are not, 
in my opinion, confined to the transfers of territory provided for in Sections 4692 
and 4693, but apply as well to the transfer of territory by operation of Section 
4681, when a new village school district is created. The use of the words in Sec
tion 4696, "or the district created," confirm me in this view of the statute. In the 
present situation the territory in South Solon is transferred, by operation of law, 
from the township school district to the village school district. It is my conclu
sion that Section 4696, General Code, governs in such a case, and that the funds 
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and indebtedness of the township school district should be equitably apportioned 
between the township and village districts as therein provided. This division should 
be made when the separation actually takes place. 

There is no prodsion of statute covering the ;chool building. The question 
arises if the word "funds" as used in Section 4696, supra, is broad enough to in
clude the school buildings. 

In case of Bierce vs. Bierce, 41 Ohio St., Granger, C. J., defines "fund" at 
page 254: 

"The word 'fund' savors of personalty; it means something that 
can be invested and reinvested." 

It is my conclusion that the won.l "funds" as used in Section 4696, General 
Code, does not include real property. 

Th~ second syllabus in case of Board of Education vs. Board of Education, 
46 Ohio St., 595, reads: 

"Public school property, real or personal, that has been appropriated 
and set apart by a township board of education for the purpose of a 
public school of a higher grade than primary, for the benefit of the 
youth of the whole township, does not pass to or vest in the board of 
education of a separate school district that may be afterwards organ
ized out of the territory within which the property happens to be 
situated, although the property falls within the letter of Section 3972, 
Rev. Stats., which is the section of the school law relating to the sub
ject." 

. Section 3972, Rev. Stat., under consideration 111 this case, provided, as set 
forth on pa&e 597: 

"All property, real or personal, which has heretofore vested in and 
is now held Ly any board of education, or the council of any municipal 
corporation, for the use of public or common schools in any district, 
is hereby vested in the board of education provided for in this title, 
having under this title jursidiction and control of the schools in such 
district." 

This section was amended in 97 Ohio Laws 354, and the amended section 
was not carried into the General Code, but the section was specifically repealed. 
I do not find any similar provisions in the General Code. 

On page 599, of 46 Ohio St., 595, supra, Bradbury, ]., says: 

"This result could be brought about if the general language of 
Section 3972 cannot be restrained by construction. That they should 
take with them and hold in their new and independent state, all the 
public school property which was in their territory and had before been 
used by them alone, is entirely reasonable. The other portions of sub
districts of the township had no practical interest in or beneficial use 
of it before the separation. Each remaining sub-district had similar 
property in its limits, subject to its particular use, and therefore suf
fered no injury by the transfer of the title and control to the same per
sons, though differently organized, who had before enjoyed its sole use." 
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In case of State ex rei. vs. Holliday,· 9 Low. Dec., 738, it is held: 

"Where the legislatwre has made no provision as to a division of 
the property upon creation of a special sub-district out of portions of 
other districts, the sub-district will take none of the property and will 
assume none of the obligations of the old district." 

The court, Bigger, ]., on page 740, of the opinion, quotes from several 
authorities in support of his conclusion. In this case the question arose as to the 
right to tax land, which had been detached from a school district, for the payment 
of a bonded indebtedness created before the detachment became effective or was 
voted upon. There was no question as to the title of any property. 

The court quotes from City of Winona vs. School District No. 8, Winona 
township, 40 Minn., 13, in which it is held that the old district retains all its prop
erty, including that which falls within the new district; and also Hughes vs. 
Ewing, which holds that the old district retains all its property. 

He also quotes from Board of Education vs. Board of Education, 30 W. Va., 
424, in which it was held: 

"Upon the division of an old public corporation and the creation of 
a new one out of a part of its inhabitants and territory, the legislature 
may provide for an equitable apportionment or division of the corporate 
property and impose upon the new corporation, or upon the people and 
territory thus disannexed, the obligations to pay an equitable portion of 
the corporate debts. 

"Where the legislature does not prescribe any regulation for the 
apportionment of the property or that the new corporation shall pay any 
portion of the debt of the old, the old corporation will hold all the cor
porate property within its new limits and be entitled to all the Mbts due 
the old corporation and be responsible for all the debts of the corpora
tion existing before and at the time of the division. And the new 
corporation will hold all the corporate property falling within its 
boundaries, to which the old corporation will have no claim. 

Niblack, J., on pages 67 and 68 of Towle, trustee, vs. Brown, 110 Ind., states 
the rule: 

"In the absence of express legislation, or some constitutional pro
visions on the subject, the general rule is, that on the division of a 
township or other municipal corporation, into two separate townships, 
or corporations, each is entitled to hold in severalty the public property 
which falls within its territorial limits. 1 Dillon Munic. Corp., Sec. 
188 3d Ed.; North Hemstead, 2 Wend. 109; School Township of Allen 
vs. School Town. of Macy, 109 Ind., 559. 

"But as to money, choses in action, or other kindred property, in 
existence at the time of the division, the rule is not so well defined. 
In the absence of an express provision as to that class of property, the 
respective claims of the two corporations become a matter of equity 
jurisdiction, and must be adjusted upon equitable principles." 

At pages 850 and 851 of 35th Cyc., it is said: 

"In applying this general rule some cases have gone to the extent 
of holding that school houses and other property, even though be-
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yond the limits of the old district after its alteration, are still the 
property of such district; but this has been denied in a number of cases 
and the prevailing doctrine seems to be otherwise." 
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\Vhere the statute does not provide for the division of property upon the 
creation of a new school district, the courts do not agree as to which district shall 
be entitled to the property. 

As stated in 46 Ohio St., 595, supra, it is entirely reasonable that a sub
district which is formed into a special or separate district should take the title to 
school property within its limits and which was designed for its use. While the 
statute therein construed and upon which this reasoning is based, has been re
pealed by the legislature in adopting the General Code, there is sufficient ground 
for believing that this is the policy of the state of Ohio, and that it should be 
applied to the case at bar. 

The school property situated in South Solon was designed for the use of the 
village. The other sub-districts are also provided with school houses. All of these 
have been secured by taxation upo.r the whole township. It would be equitable 
and reasonable that when one of such sub-districts is formed into a separate school 
district, it should take title to a school house within its territory and which was 
built for the use of such sub-district, and that it should relinquish all right to the 
school houses in the other sub-districts which were designed for the use of such 
sub-districts. This would especially apply to a district which is created by opera
tion of law as in the present situation. 

It is my conclusion that the title to the school house in South Solon will vest 
in the new village school district, and that it will have no title or right to other 
school houses. 

The several questions which you have submitted may be answered as follows: 
First-A village becomes a village school district, by operation of law, when 

it has a tax valuation of not less than one hundred thousand dollars. 
Second-!\' o action should be taken to issue or sell the bonds or to do any

thing in connection therewith. 
Third-The old school building situated in the new villagt:! district will be

long to the village school district. 
Fourth-The village school district will have no title or right in or to the 

school buildings in the township outside the village. 
Fifth-The township board of education should continue to exercise juris

diction over the village and provide for its schools until such time as the new 
village school district can be organized, which will be January 1, 1914. 

Sixth-The member of the board of education residing in the village is not 
disqualified to hold his position, and can hold it until the new district is organized. 

Seventh-The people of the village will continue to send their children to the 
schools provided by the township board of education. 

Eighth-Section 4710, General Code, does not authorize a special election in 
the present case. 

Ninth-The funds on hand, or to be collected, at the time the new village 
school district is legally organized should be equitably distributed as provided in 
Section 4696, General Code. If the two boards of education cannot agree upon 
such distribution, the probate court has jurisdiction. All the circumstances and 
facts must be taken into' consideration in making the apportionment. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 
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338. 

OFFICES INCO:\IPA TIBLE- COUXTY I:i\FIR:\IARY DIRECTOR AND 
TOWXSHIP TRUSTEE. 

The duties of the offices of cozmty i11jirmary director a11d tlzose of tow11ship 
trustee are sufficiently in conflict to come within the common law rule of incom
patibility and therefore, these offices may not be held by the same individual. 

CoLUMBUS, OHio, .May 13, 1912. 

HoN. ]. GuY O'DoN:-IELL, Prosecuting Attomey, Troy, Ohio. 

DEAR SIR:-I have at hand your communication in which you recently sub
mitted for the attention of this department an inquiry with reference to the ability 
in law of an individual to hold ·contemporaneously the offices of county infirmary 
director and civil township trustee. 

As there is no express statutory direction or inhibition, the common law rule 
of compatibility of public offices must apply. 

·Section 2544, General Code, provides as follows: 

"In any county having an infirmary, when the trustees of a township, 
after making the inquiry provided by law, are of the opinion that the 
person complained. of is entitled to admission to the county infirmary, 
they shall forthwith transmit a statement of the facts to the infirmary 
directors, and if it appears that such person is legally settled in the town
ship or has no legal settlement in this state, or that such settlement is 
unknown, and the directors are satisfied that he should become a county 
charge, they shall forthwith receive and provide for him in such insti
tution or· otherwise, and thereupon the liability of the township shall 
cease. The infirmary directors shall not be liable for any relief fur
nished, or expenses incurred by the township trustees." 

Iz1 an opinion rendered by this department to Holland C. \Vebster, under 
date of March 31, 1911, it was held on page 5 thereof, as follows: 

"It is my opinion that the infirmary director have some discretion 
in determining whether the person seeking relief is a 'county charge' 
as distinguished from a 'township or municipal charge,' that is, whether 
temporary relief which must be furnished by the trustees or directors of 
public safety will be sufficient, or the person will require more than tem
porary relief. In the event the infirmary directors are satisfied that he 
should become a county charge, and the relief should be of a permanent 
nature, then they shall provide for him in the county infirmary or other
wise." 

And on page 4, of the same opinion, it was held : 

"The township trustees and the director of public safety are re
quired under Section 3476 to furnish all temporary outside relief, and 
the infirmary directors are not authorized to expend money for such 
purposes." 



AXXCAL REPORT OF THE .lTTORXEY GEXERAL. 1293 

It being the case, therefore, that the infirmary directors are the final judges 
in the cases to which this section applies, of the question whether the parties shall 
receive the obligatory temporary relief at the hands of the township trustees or 
whether they shall receive the permanent relief at the hands of the infirmary direc
tors, I am of the legal opinion that in this respect, at least, the infirmary directors 
exercise a degree of superiority over the township trustees, and their duties in this 
respect are sufficiently in conflict with those of the township trustees to justify 
the deduction that the holding of both positions by a single individual would 
contravene public policy· and therefore, come within the common law rule of in
compatibility. 

Section 3492, General Code, makes provision for contracts by mutual agree
ment between the infirmary directors and the township trustees for medical relief 
and medicine for persons coming under their respective charge. As the interests 
of each board in this relation are necessarily at variance, and furthermore, as an 
individual acting as a member of both of these boards would in this connection, be 
placed in a situation requiring him to agree or contract with himself, this statute 
presents a second instance of the incompatibility of the two offices. 

I believe that these considerations sufficiently answer your inquiry, and I am 
therefore, of the opinion that the two offices of township trustee and county in
firmary director may not be held at one and the same time by a single individual. 

339. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney Geueral. 

"!:\I PROVED ROADS"-ROAD AND HIGH\V A YS-FU:\D FOR MAIXTE
NANCE OF. 

The phrase, "improved roads" as emplo3•ed in Section 7422, General Code, 
pro-c•iding for the raisi11g and disposal of a fund for the purpose of mai11taining 
such roads, refe1·s to the "pa·ued, macadami::ed, stone and gravel roads" mentioned 
in Scctiou 7423, General Code, and to such roads as are mentioned in Sectio11 
7443, General Code, as well as to all roads constructed from a11y material recogni::ed 
by the laws of Ohio as proper for road building. 

CoLl.:Mnus, OHio, April 5, 1912. 

Ho~. vVTLLJ.\M VINCENT CAMPllELL, Prosecuting AttOI'IlC)', St. Clairsville, Ohio. 

DEAR SIR:-Your letter of February 26, 1911, propounds the following 
question: 

" I have been requested to ask you for a definition of the phrase 
'improved roads,' as used in Section 7422, of the General Code." 

Section 7422 of the General Code is as follows: 

''The county commissioners shall cause all necessary repairs to be 
made for the proper maintenance of all improved roads in the county. 
For such purpose they may levy a tax upon the grand duplicate of the 
county, not exceedii1g three-tenths of one mill in any one year upon each 
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dollar of the valuation of taxable property in such county. Such levy 
shall be in addition to all other levies authorized by law, notwithstanding 
any limitation upon the aggregate amount of such levies not in force. 
(99 vs. 360 4919-1.)" 

The phrase "improved roads" has not been defined by any statute or decision 
in this state, so far as a careful research has disclosed. 

Your attention is directed to Section 7423 of the Code in which the following 
language is used : 

"The proceeds of such levy shall be applied and used by the com
missioners in the repair of paved, macadamized, stone and gravel roads, 
and for no other purpose. (99 vs. 360 4919-1.)" 

Section 7443 provides: 

"All macadamized or graveled free roads, whether constructed 
under the general or local laws by taxation or assessment or both, or 
converted by purchase or otherwise from a toll road into a free 
road under any law, and all turnpike roads, or parts thereof, un
finished or abandoned by a turnpike company, and appropriated or 
accepted by the commissioners of the county, shall be kept in repair 
as provided hereafter in this chapter. (R. S. Sec. 4876.)" 

It is my opinion, therefore, that the words "improved roads," as used in 
Section 7422, refer to the roads mentioned in Section 7443 and such roads as were 
originally constructed from the various classes of materials prescribed by Section 
7423 or any other materials recognized by the laws of Ohio as proper for road· 
building. 

340. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

FEES AND COSTS-CLERK OF COURTS MAY NOT TAX WHEN DE
FENDANT IN DIVORCE CASE PAYS ALIMONY DIRECT TO 
PLAINTIFF INSTEAD OF TO CLERK IN ACCORDANCE WITH THE 
JOURNAL ENTRY. 

Where, i11 a judgment for divorce and alimony, the journal entry called 
for the payme11t of the alimony to the clerk of courts in behalf of the plaintiff, 
and the amou11t is paid contrary to the entry, directly to the plaintiff; the proper 
actio11 would be a motion to modify the entry or to retax costs; and the clerk of 
courts, from the language of Section 2901, General Code, not having actually 
disbursed the money, would not be permitted to tax costs for the same. 

CoLUMBUS, OHIO, May 1, 1912. 

HoN. HENRY HART, Prosecuting Attorney, Sandusky, Ohio. 

DEAR SIR :-In your letter of March 7th, you request my opinion upon the 
following statement of facts as given by you: 
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"In a suit for divorce and alimony, the wife obtained a dh·orce 
from her husband and the court awarded her $1,300.00 in alimony, 
'$1,000.00 of which is to be paid to the clerk of the court within twenty 
days from the date of the decree for the use and benefit of the wife, the 
plaintiff in the action; the balance, $300.00, is to be paid to the clerk of 
the court for the use and benefit of the wife, plaintiff in said action, 
within one year from date of decree.' The journal entry was drawn 
and 0. K.'ed by the attorneys on both sides and placed upon the journal 
of the clerk's records. Within the twenty days from the date of the 
decree the parties and the attorneys in the action got together and 
instead of the defendant paying the money to the clerk of the court, 
he paid it directly to the attorney for the plaintiff, and a receipt was 
given by the plaintiff to the defendant for the amount paid, 1,000.00. 
ln the journal entry it is provided that the defendant pay the costs 
of the action, and the clerk of the court is now insisting that the 
attorney for the plaintiff receipt upon the cash-book in his office for 
the sum of $1,000.00, and that he be allowed his commission as pro
vided in the statute, to-wit, the sum of one per cent. of $1,000.00, 
making $10.00. 

"Upon the above stated facts, under Section 2091 of the General Code 
as amended May 31, 1911, under this claus~, 'for receiving and disburs
ing money other than costs and fees paid to such clerks in pursuance of 
an order of court, or on judgments, and which has not been collected by 
sh,eriff or other proper officer on order or execution to be taxed 
against the party charged with the payment of such money, the 
commission of one per centum on all exceeding one thousand dollars.' 
Is the clerk entitled to his per centum or not?" 
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As this matter has arisen in a case pending in your court, it seems to me that 
it should be settled by a motion to re-tax costs, 9r to modify the judgment entered 
in the case, and is really not a proper question upon which I should be asked 
to render an opinion. For this reason I have heen somewhat reluctant about 
answering the same. 

The provision of the Code which must govern your question is found in 
a part of Section 2901, as amended in 102 0. L., 2:77, specifying that fees shall 
be charged and collected by the clerk. That particular provision is as follows: 

''For receiving and dispursing moneys, other than costs and fees, 
paid to such clerks in pursuance of an order of court, or on judgments, 
and which have not been collected by the sheriff or other proper officer on 
order of execution, to be taxed against the party charged with the 
payment of such money, a commission of one per centum on the first 
one thousand dollars and one-fourth of one per centum on all ex
ceeding one thousand dollars?" 

It would seem, from the language used by the legislature, that in order 
to entitle the clerk to the per centum named, the money must be received and 
disbursed by the clerk, and therefore until the money is actually paid to the 
clerk he would not be entitled to a fee receiving and disbursing the same. 

It occurs to me that under the facts detailed by you, and in view of the 
order named by the court, the only proper way in which this judgment could be 
satisfied of record would be by having the money paid and accounted for in 
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accordance with the order made by the court, but, as stated in the first part of 
my opinion, it seems to me that this matter should be settled by the court itself 
either on a motion to re-tax the costs or to modify the entry. 

342. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

CORRUPT PRACTICE ACT-FILLI?\G IN OF CAXDIDATE'S ?\A~fE OX 
BALLOT AT PRIMARY-EXDORSEl\IE?\T OF OPPOSITE PARTY 
AND COU?\TING OF VOTES-SEPARATE CAl\DIDATES. 

Section 4995, General Code, provides that a candidate of one party ma_v be 
endorsed by another providi11g it is done at the time and in the manner fixed for 
uriginal IIDIIIillations, and as the origi11al nominations are now made at the 
primaries, it is permissible to so endorse a candidate of an opposite party by 
merely filling i11 his 11a111e on the ballot. 

HI he11 a candidate is so entered, however, upon the ticket of both parties. 
he ru11s as a separate candidate upon either ticket a11d the votes from each Pa1·ty 
must be c01111ted separately as for separate caudidacies. 

CoLUMBus, OHIO, !\lay 3, 1912. 

HoN. JosEPH C. RILEY, Prosecuting Attomey, Ironton, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your communication of the 
1st inst., in which you state: 

"I wish your .official opinion at the earliest date possible as to 
whether or not it is proper and legal for the members of the precinct 
election boards to consider and count the votes written on the ticket, 
where there is no candidate for a political party that has filed his peti
tion, a name and vote of the candidate who is of opposite politics, and 
running as a candidate on an opposite ticket. 

"For example: John Jones is a candidate for prosecuting attorney 
by petition on the Republican ticket of Lawrence county, Ohio, for 
nomination, the Democrats of Lawrence county have no candidate for 
prosecuting attorney, a person who votes and calls for a Democratic 
tis;ket writes the name of a Republican candidate on the Democratic 
ballot in the Republican primaries. Can and is it legal for the members 
of the separate election boards to count and consider this vote for John 
Jones in considering his majority or votes on the Republican tally sheet 
and poll books?" 

Attention is called to the following sections of the General Code, which 
ha\"e application to the matter concerning which you inquire: 

"Section 5025. * * * If upon a ticket there is no candidate or 
candidates for a designated office a blank space equal to the space that 
would be occupied by such name or names, if they were printed thereon, 
with the blank spaces herein provided for, shall be left." 
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Section 5071 provides : 

"If there was no nomination for a particular office by a political 
party, or if by inadvertence, or otherwise, the name of a candidate 
regularly nominated by such party is omitted from the ballot, and the 
electors desires to vote for sdme one to fill such office, he may do so 
by writing the name of the person for whom he desires to vote in the 
space underneath the heading or designation of such office, and make a 
cross mark in the circle at the ·head of the ticket, in which case the ballot 
shall be counted for the entire ticket, as though the name substituted 
had been originally printed thereon." 

Section 4967 provides: 
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"* * * All statutory provtswns relating to general elections * * * 
shall, so far as applicable, apply to and govern primary elections." 

Section 4995 provides : 

"When no nominations were made originally for a particular office, 
it shall be unlawful for any committee appointed for the purpose of 
filling vacancies to name a candidate of another political party for 
such office or to so name a candidate nominated by petition. \Vhen the 
nomination of a candidate of one party is endorsed by another, it shall 
be done at the time and in the manner provided for original nomina-· 
tions." 

The state supervisor of elections has held that in porimary elections "the 
voter may write in a blank space or substitute for any name on his party ballot the 
name of another person." (Compilation of Election Laws, 1912, page 87, note 
under Section 4976.) 

From consideration of the above statutes and the ruling of the state super
visor of elections, there can be no question but that it is the duty of the board of 
elections, in the event a political party fails to nominate for a particular office, to 
leave a blank space on the party ballot for that office, with the heading or designa
tion of the particular office above said space. It is also evident, from a considera
tion of Section 4995, that the legislature contempl<ited that one political party 
might endorse and have printed on their party ballot the name of a candidate of 
the other political party, so long as this was done at the same time and in the same 
manner provided for original nominations. As the origin.al nominations are now 
by primary election, it is permissible to 'do this at the primary; and it is my 
opinion that a person who calls for a Democratic ticket and finds that his party has 
not nominated ·any candidate for prosecuting attorney may write in the name of 
the Republican candidate on his ticket, and thus vote for the Republican candi
date on the Democrat ticket; but the votes of the Republican candidate on the 
Democrat ticket, for the particular office, must not be added to or counted with 
his votes on his party ticket. He is running, when so voted for, on the Demo
crat ticket as the Democratic candidate, and if the canvassing board finds that he 
has received the most votes, for the particular office, on the Democrat ticket, 
then, he would be declared the nominee of the Democrat· primary. It is as if 
he were another and a different individual, being voted for on the two tickets, 
and his votes on the one ticket cannot be considered in any way with his votes 
on the other. It could be possible, of course, since, as far as his being a candi
date on the Republican ticket is concerned, only those votes cast for him on the 
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Republican primary ballot could be counted, to be defeated as the R~ublican can
didate, and, if he receives the most votes on the Democratic ticket, be successful 
as the Democratic candidate. 

So, answering your question, the candidate, John Jones, should be credited 
as the candidate on the Republican ticket for {lrosecuting attorney with all of the 
votes received upon the Republican primary ballot, and then, if it is found that 
he has been voted for on the Democratic ticket, he should be credited as the 
Democratic candidate for prosecuting attorney with all the votes that he re
ceived upon the Democratic primary ballot; but his votes received on the Demo
cratic primary ballot cannot be considered or counted with his votes on the 
Republican primary ballot. 

343. 

I trust that this fully answers your inquiry. 
Very truly yours, 

TIMOTHY S. HoGAN, 
Attorney General. 

CORRUPT PRACTICE ACT-FILLING IN OF CANDIDATE'S NAME AT 

PRIMARIES-FILLING OF VACANCY. 

Wizen a political party has failed to file nomination papers for an office, the 
board of elections, ~n accordance with Section 5025, General Code, should leave 
bla11k spaces in the primary ballots, wherei1t voters of the party may fill in the 
names of any person and said person may be nominated in this manner. 

Section 5010, General Code, provides for the· filling of a vacancy when a 
11omi11ee dies, withdraws, declines to run or when the certificate of nomination is 
iusufficiellt or imperfect. Such a vacancy however, would have to be filled withi11 
the time prescribed for origi11al nominations. 

CoLUMBUs, OHio, May 3, 1912. 

HoN. JoHN F. MAHER, Prosecuting Attorney, Gremville, Ohio. 

DEAR SiR :-I beg to acknowledge receipt of your letter of April 27th, where
in you state : 

"A political party in this county filed no nomination papers for 
either of the offices of recorder, sheriff and treasurer of the county, and filed 
nomination papers for but two of the three candidates for county commis
sioners. vVhat would be the effect if some elector, or several electors 
of the political party so failing to file nomination papers, should write 
the name of an elector of that party, for the said office of recorder, 
sheriff, treasurer and 3rd commissioner? 

"Would the party voted for be entitled to have his name printed 
on the ballot as a candidate for said office at the November election? 
In other words, can the vacancy be filled that way? 

"I refer you to Section 5010 of the General Code, and as amended 
in 102d Ohio Laws at page 417." 
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Section 5025, General Code, pr9vides: 

"* * * If upon a ticket there is no candidate or candidates for 
a designated office, a blank space, equal to the space that would be 
occupied by such name or names if they were printed thereon with 
the blank spaces herein provided for, shall be left." 

Section 5071 of the General Code provides: 

"If there was no nomination for a particular office by a political 
party, or if by inadvertence, or otherwise, the name of a candidate 
regularly nominated by such party is omitted from the ballot, and the 
elector desires to vote for someone to fill such office, he may do 
so by writing the name of the person for whom he desires to vote in 
the space underneath the heading or designation of such office, and make 
a cross mark in the circle at the head of the ticket, in which case the 
ballot shall be counted for the entire ticket, as though the name sub
stituted had been originally printed thereon." 

These sections are not parts of the primary act but, as you know, Section 
4967 provides : 

"* * * All statutory provisions relating to general elections * * * 
shall, so far as applicable, apply to and govern primary elections." 

I am, therefore, of the opinion that the deputy state supervisor of elections, 
in preparing the primary ballot, should leave the blank spaces provided for under 
Section 5025, and that the voter is authorized to write in the name of any person 
for whom he desires to vote, in the space so left, and under the heading or 
designation of the office for which the political party has made no nomination; and 
that the board of elections, when it canvasses the result of the primaries and 
finds that a certain person, whose name has been written in and voted for, has 
received the highest number of votes for the particular office, is authorized to 
place the name of the person, so found nominated, upon the official ballot as 
the candidate of the political party thus nominating him. This is not the filling 
of a vacancy; it is original nomination. 

I note you refer to Section 5010, General Code, as amended in 102 0. L. 
417. The amendment merely changed the time when the certificate should be 
filed, and the section only provides for a vacancy where a person has been regularly 
nominated as provided by law and should "die, withdraw or decline the nomina
tion, or if a certificate of nomination is insufficient or imperfect." Without 
quoting the entire section, I would call your attention to the fact that in that 
event there would be a real vacancy, and even that vacancy would have to be fillod 
within the time prescribed for original nominations. 

Trusting that this fully answers your inquiry I am, 
Very truly yours, 

TrMoTHY S. HoGAN, 

Attorney General. 
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344. 

CORRUPT PRACTICE ACT-COXTRIBUTIOXS BY CAXDIDATES TO 
CHURCHES AXD CHARITABLE ORGANIZATIONS- SALE OF 
TICKETS AND SOLICITATION OF PICTURES AND BIOGRAPH
ICAL SKETCHES. 

Co11tributio11s of Gil}' sums made to a solicitor for a church or religious asso
ciatioll, by a candidate in co111zectio11 with. or with respect to a1~ electi01z, are not. 
withi11 the permitted expe11diture of the corrupt practice act. 

The practice also of sendi11g tickets to caizdidates and to office holders seek
illy re-electio11, with the extended option to either buy or retunt the same, alld· 
the practice of solicitillg pictures, biographical sketches, a11d names of candidates 
for their i11sertio11 i11 pamplz/ets alld publicatio11s, issued by such charitable or other 
orga11i:::atiolls when such solicitations are made' with a view to the candidacy, 
are all violatio11s of the corrupt practices act. 

HoN. ]. GuY O'DoNNELL, Prosecuting Attomey, Troy, Ohio. 

DEAR SJR :-In your communication of April 29th, you ask my op1mon upon 
the following matter, relating to what is known as the corrupt practices act, to-wit: 

"Would a contribution of any sum made to a solicitor for a 
church by a person who is now a candidate for nomination at the 
coming primary election be a violation of said act?" 

You, of course, are familiar with the provisions of the act in question, 
and especially with Section 2 (Sec. 5175-2, General Code), which provides that, 

"Every candidate who is voted for at any election or primary election 
held within this state * * * who may have contributed, promised, re
ceived or expended, directly or indirectly, any money or thing of value 
in connection with such election, shall within ten days after such 
election file, as hereinafter provided, an itemized statement, showing 
in detail all the moneys or things of value, so contributed, etc." 

You are also aware that Section 26 of the act (Sec. 5175-26, General Code) 
provides what the guilt of a corrupt practice shall be and enumerates the matters 
and things for which, at their reasonable bona fide and customary value, a person, 
in connection with or in respect of any election may pay, lend or contribute or 
offer or promise to pay, lend or contribute any money or other thing of valuable 
consideration. 

Your question cannot be categorically answered, each particular case must 
be judged by the facts surrounding it. Section 26 of the act enumerates, as afore
said, the matters and things for which, at the reasonable, bona fide and customary 
value, a person in comzedion with or in respect of any election may pay, le1zd or 
contribute or offer to pay, lend or contribute. 

Xo contribution may lawfully be made to a solicitor for any church by a 
person who is now a candidate for nomination at the coming primary election, or 
at any election, provided that the contribution is made directly or indirectly in 
collnectiou with or in respect of the electiou. In other words, is there a connection 
betwsen the contribution and the candidacy? If there is, the contributor is guilty 
of a corrupt practice and is subject to all of its consequences; if there is not, he 
is not so subject. 
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\\'hile your question does not call upon me to answer at further length 
because such answer involves the application of facts, yet I deem it not without 
the scope of my authority, in view of the great practical importance of the matter, 
to further discuss the subject. 

It is well known that churches, organizations of various kinds and collective 
bodies through their representatives have been and are accustomed to solicit 
candidates for office for contributions in one form or another. A pernicious 
practice has become established of writing to men in public office who are known 
to be candidates and asking for contributions. Generally no reference is made 
to the election, but the request comes from organizations in locations where the 
candidate in many instances has not even an acquaintance, and, too, where there 
is no community of interests bet\~een the candidate and the organization making the 
request in respect for which the solicitation is made. It suggests itself quickly to 
the ordinary mind that this is a solicitation in respect of and in connection with the 
election. 

Another practice that has become quite generally known (and one aside 
from the matter of election), and one that is very reprehensible is that of sending 
tickets to the offices of public officials with the request that the price of the 
tickets be forwarded to the solicitor, or return the tickets. True, such solicitors 
usually advise that the ticktes may be returned without any fear of incurring dis
pleasure. These tickets often, yes, I may say usually come from places and 
quarters that would not think of asking for a contribution from the public officers 
were they not candidates. The purposes of the solicitors are usually good, and 
the contributions for noble ·objects, but none the less, the practice is a direct 
violation of the Kimble corrupt practices act. Such solicitors are in the direct 
category of soliciting a bribe from a candidate the price of the bribe being the 
good will that brings about a vote or votes. This practice does not fall short 
of the reprehensible, but effective, •title of' "hold up," and the solicitor would 
deserve to be placed in the category of one seeking to seduce a public official if it 
were no~ that he may be entitled to the charitable term of "thoughtless." 

Aside from the fact that contributing under such circumstances is a violation 
of the law, the time of the public official is taken up with a consideration of the 
communication in reference thereto and the return of the tickets. 

Again, many organizations seek subscriptions from public officials who are 
known to be candidates, and from candidates who are not public officials, and in 
return insert their names and pictures and biographical sketches in a publication 
made in connection with some exercise, the candidate not making the contribution 
as an advertisement or newspaper article in connection with his candidacy, but 
purely to avoid incurring the displeasure of the solicitor. This, too, is inhibited 
because the contribution is not made with reference to Sect-ion 26 of the Kimble 
corrupt practices act. It is not the purpose of the law to prohibit any man, 
whether a candidate, public official or otherwise, from making contributions to 
religious, charitable and other purposes, but the surrounding facts will usually 
determine whether such contributions are so made. Contributions for all these 
purposes along such lines as on the face of them denote they are not referable to 
candidacies or elections constitute no violation of the law. The law is not in the 
road of organizations or collective bodies or assemblages or of churches, and these 
latter should be extremely careful not to get into the road of the law. 

The test to be applied as to whether the corrupt practices act is violated 
is this, does the solicitor know that the candidate is a candidate, or does the candi
date give with the knowledge that the solicitor knows that he is a candidate; and 
is he giving because such contribution may affect his election either in the way 
of bringing him votes or preventing the loss of votes. If the contribution is with 
such knowledge on the part of the donor and donee, the act is violated; if the 
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contribution is solicited only for proper purposes and was given bona fide because 
of these purposes, and without reference to the election, there is no violation of 
the act, even thought votes may be influenced one way or the other. 

I appreciate the extreme delicacy of this subject, and I do not mean to leave 
the impression that any great per cent. of the subjects herein referred to indulge 
in it, but I do not hesitate to say that the small percentage who do are doing more 
than their share to violate our election laws. Ordinarily the bribe giver is the 
mover and hunts tire bribe taker; his wrongdoing originates with himself, but 
organizations that reach out of their usual territory or solicit a candidate whom 
under other circumstances they would not approach, are by their solicitations tempt
ing the candidate to violate the law, and in many instances to make contributions 
needed by his family. 

vVhen any candidate for public office makes a contribution for any purpose 
other than 1hose stated in Section 26 of the act, there is no presumption that it is 
not a violation of the act, and the facts may be such as to raise the presumption 
that it is a violation of the act. 

No hard and fast rules can be laid down on the subject. The facts in each 
case will usually indicate on their face whether or not the contribution is made in 
connection with or in respect of the election, and it will not do to say that 
because contribution is to be used for a religious, charitable or fraternal purpose 
that therefore it is without the letter and spirit of the Kimble corrupt practices 
act. In fact, the very delicacy of the subject, and that the contribution is to be 
used for the charitable and religious purpose makes the offense, if the contribution • 
is solicited, referable to the election, all the more grievous. 

I am of the opinion that when organizations and societies realize that these 
practices are contrary to the law, they will readily and cheerfully discontinue 
them. 

353. 

Very respectfully yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

BURIAL OF POOR-EFFECT OF NOTICE OF DEATH BY TOWNSHIP 
TRUSTEES TO INFIRMARY DIRECTORS. 

Under Section 3495, General Code, the township trustees may 11otify and 
thereby cause the infirmary directors to take charge of the burial of persons coming 
ttnder these sections. 

The trustees may not themselves bury said person however, a11d then cause 
the infirmary directors to pay for the same. 

CoLUMBus, Omo, April 30, 1912. 

HoN. HuGH R. GILMORE, Prosentting Attorney, Eat011, Ohio. 

DEAR SIR :-I herewith acknowledge receipt of your letter of March 4th, 
wherein you inquire as follows, concerning. Section 3495 General Code: 

"The local township trustees, after the death of a person coming 
under this section, contracted with an undertaker for the burial of 
such dead person. Before such burial they secured the bill from the 
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undertaker and presented it to the infirmary directors for payment. 
Is this such a compliance with the section as would require payment 
by the infirmary directors? 

":\Iy construction of the section would be that all the trustees 
could do would be to notify the infirmary directors, permitting them 
to make all arrangements with undertaker, as to price, etc. And if 
the trustees would go ahead and act to the extent of employing an 
undertaker and contracting with him, the infirmary directors could 
not be held, even though notified before the actual burial. N"ot being 
sure of this construction, I write for your opinion." 
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In reply thereto I desire to say that Section 3495 of the General Code provides 
as follows: 

"When information is given to the trustees of a township or 
proper officer of a municipal corporation, that the dead body of a 
person, having a legal settlement in the county, or whose legal settle
ment is not in the state or is unknown, and not the inmate of a penal, 
reformatory, benevolent or charitable institution, has been found in such 
township or corporation and is not claimed by any person for private 
interment at his own expense or delivered for the purpose of medical 
or surgical study or dissection in accordance with law, they shall cause 
it to be buried at the expense of the township or corporation, but, if 
such trustees or officers notify the infirmary directors, such directors shall 
cause the body to be buried at the expense of the county." 

It is my opinion that the said section means the burial of such shall be 
by the trustees of the township unless the trustees of such township notify the 
infirmary directors when it beco~nes the duty of said infirmary directors to bury 
such dead at the expense of the county. In other words, if the township trustees 
desire such burial to be made at the expense of the county, it is their duty to 
notify the county infirmary directors to take charge of such burial as provided 
in said Section 3495 of the General Code, as above quoted. Therefore, in ac
cordance with the foregoing and answering your question specifically if the 
trustees contract with an undertaker for the burial of such dead as are mentioned 
in said Section 3495 of the General Code, above quoted and then present the 
undertaker's bill to the infirmary directors for payment, it is my conclusion that 
this is not such compliance with said section as would warrant payment by the 
county infirmary directors or the county trustees. · 

Very truly yours, 
TrMOTHY S. HoGAN, 

Attomey General. 
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354. 

EXPEXSES OF PROSECUTIXG ATTORXEYS-OXLY BILLS ".XOT 
OTHERWISE PROVIDED FOR," PAYABLE FROM FUN"D FOR EX
PENSES INCURRED IN OFFICIAL DUTIES AND IN FURTHER
ANCE OF JUSTICE-EXTRADITIOX OF CRIMIXALS. 

U11der Section 3004, Ge11eral Code, only such bills incurred by the prosecuting 
alfomey in the furtherance of justice, or in the performance of his official duties, 
may be paid upon the order of the prosecution, as are "not otherwise provided for." 
Bills incurred therefore in the extradition of criminals which are provided for 
1111der Sections 2491 and 3015, Gmeral Code, may not be paid 1111der Section 3004, 
General Code. 

CoLUMBUS; Omo, l\Iay 1, 1912. 

HoN. JosEPH C. RILEY, Prosecuti11g Attorney, Irollton, Ohio. 

DEAR SIR :-In your letter of March 9, 1912, you request my opinion as fol
lows: 

"I wish your opmwn on the construction of Section 3004, General 
Code, as amended in 102 0. L., page 74, as to whether or not the 
expenses of the office of prosecutor, such as stationery, telephow; rent 
and tolls, extradition of criminals, etc., should be paid under this 
sectio;direct by order of the prosecuting attorney, after having given 
bond as required by the above section." 

Section 2914 of the General Code is as follows: 

"On or before the first Monday in January, of each year in each 
county, the judge of the court of common pleas, or if there be more 
than one judge, the judges of such court, in joint session, may fix 
an aggregate sum to be expended for the incoming year, for the com
pensation of assistants, clerks and stenographers of the prosecuting at

. torney's office." 

Section 3004 of the General Code is as follows: 

"There shall be allowed annually to the prosecuting attorney in ad
dition to his salary and to the allowance provided by Section 2914, an 
amount equal to one-half the official salary, to provide for expenses 
which may be incurred by him in the performance of his official duties 
and in the furtherance of justice, not otherwise provided for. Upon 
the order of the prosecuting attorney the county auditor shall draw 
his warrant on the county treasurer payable to the prosecuting attorney 
or such other person as the order· designates, for such amount as the 
order requires not· exceeding the amount provided for herein, and to 
be paid out of the general fund of the county. 

''Provided that nothing shall be paid under this section until the 
prosecuting attorney shall have given bond to the state in a sum not less 
than his official salary to be fixed by the court of common pleas or 
probate court with sureties to be approved by either of said courts, con
ditioned that he will faithfully discharge all the duties enjoined upon 
him, by law, and pay over, according to law, all moneys by him, received 
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in his official capacity. Such bond with the approval of such court of 
the amount thereof and sureties thereon and his oath of office inclosed 
therein shall be deposited with the county treasurer. 

'"The prosecuting attorney shall annually before the first ::\Ionday of 
January, file with the county auditor an itemized statement, duly verified 
by him, as to the manner in which fund has been expended during the 
current year, and shall if any part of such fund remains in his hands 
unexpended, forthwith pay the same into the county treasury. Provided, 
that as to the year 1911, such fund shall be proportioned to the part of 
the year remaining after this act shall have become a Jaw." 

1305 

The language of Section 3004 specified that the allowance made under its 
authority is in addition to that provided by Section 2914, and that it is for the 
purpose of providing for the expenses which may be incurred by the prosecuting 
attorney in the performance of his official duties and in the furtherance of justice, 
1101 otherwise prm!ided for. Therefore the test as to the purpose for which this 
allowance can be expended is, first whether the expenditure is necessary in the 
performance of the official duties of the prosecutor and in the furtherance of 
justice; and, second, whether it is otherwise provided for. If there is any other 
provision made by law for the payment of the expense, then, I take it that it 
cannot be paid out of this fund, and that this fund can only be used to pay for 
expenses incurred by the prosecutor in the performance of his official duties and in 
furtherance of justice for which no provision is made, for instance, it seems to me 
that the expenses incurred in the extradition of criminals could not be paid from 
this allowance for the reason that this expense is provided for by Section 2491 
and Section 3015 of the General Code; but if in the extradition of criminals 
it was necessary for the prosecutor to incur some expense that is not covered 
by either Section 2491 or Section 3015 of the General Code, then that portion of 
the expense could be paid from the allowance made by Section 3004. That 
section itself provides that the county auditor shall draw his warrant on the county 
treasurer payable to the prosecuting attorney or such other person as that order 
designates, upon the order of the prosecuting attorney and for the amount specified 
in the order. This provision, of course, obviates the necessity of an allowance 
by the county commissioners for payments made from this fund. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attomey General. 
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356. 

l\IILEAGE-JURORS ENTITLED TO MILEAGE ONLY FOR DAY OF 
SUMMONS. 

Under Section 3008, Geaeral Code, and by authority of the construction of 
that statute in the case of Burton vs. Wagoner et al., in the circuit court of 
Hamilton county, jurors, both grand and petit are entitled to mileage from their 
place of residence to the county seat, only for the day of summo11s. 

CoLUMBUS, Omo, May 9, 1912. 

HoN. LYMAN R. CRITCHFIELD, }R., Prosewting Attomey, Wooster, Ohio. 

DEAR SJR:-Your favor of April 15th, received. You inquire: 

"Is a juror, both grand and petit, entitled to mileage from his 
place of residence to the county seat each day of his service, or is he 
entitled to but the first day?" 

You state in your letter that this question was decided by the court of common 
pleas of Summit county in an action brought in madamus against the clerk of 
court to compel him to allow mileage to each juror each day of his service, Judge 
Doyle deciding that they were entitled to mileage for each day of service. 

This same question was before the circuit court of Hamilton county, Ohio, 
in the case of state of Ohio, on relation of George Burton vs. Charles Wagoner, 
clerk of the courts, Charles Roth, county treasurer, and Charles C. Richards, 
county auditor. This was an action in mandamus and it was held that the relator 
was not entitled to a writ of mandamus and not entitled to mileage except for the 
first day's attendance. 

I am informed by the state bureau of accounting that the Hamilton county 
ruling is being generally followed, over the state. 

Your question involves the constructio'n of Section 3008 of the General Code, 
which provides as follows: 

"Each grand or petit juror drawn from the jury box pursuant 
to law, each juror selected by the court as talesman as provided by law, 
and each talesman, shall receive two dollars for each day of service, 
and if not a talesman, five cents each mile from his place of residence 
to the county seat. Such compensation shall be certified by the clerk 
of the court and paid by the county treasurer on the warrant of the 
county auditor." 

It is evidently contemplated by this section that jurors, when once summoned, 
shall remain continuously in attendance upon the court, the statute plainly author
izing but one payment of mileage. If it had been intended that jurors should be 
allowed mileage for each day of service the statute would have expressly said so. 

On the authority of the case of Burton vs. Wagoner, et a!., I hold that jurors, 
both grand and petit, are entitled to mileage from their places of residence to the 
county seat on the day they a.'<~ summoned and are not entitled to mileage for each 
day of service. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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358. 

COST BILL-XO PAY::\JEXT BY STATE WHEX SEXTEXCE OF PERSOX 
COXVICTED FOR FELOXY IS SUSPE?\'DED, AND SAID PERSOX IS 
RETAINED UXDER JUDGE INSTEAD OF COMPLYING WITH PRO
BATION LAWS-CERTIFICATION OF COST BILL BY WARDEX OF 
PENITENTIARY. 

r¥hen a judge suspends the sentence of a person convicted and sentenced to 
a term in the peuitentiary or reformatory and retains such persoa tmder the juris
diction of the court instead of placing him under the jurisdiction of the peniten
tiary or reformatory, such judge is acting contrary to the provisions of the so
called probation laws set out in Sections 13706-13715, Geneml Code. 

Such a person is not therefore, properly under the supervision of the state of 
Ohio as ~cus intended by Section 13726, General Code, providing for the payme11t 
of the cost bill by the state upon certification of the warde11 of the penitentiary 
~vhen the sheriff has returned the execution "no goods, etc., formed whereon to 
levy." The cost bills in such cases therefore cannot be paid by the state. 

CoLUMBUS, OHIO, May 9, 1912. 

HoN. JoHN A. CLINE, Prosecuting Attorney, Cleveland, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of January 11, 1912. 
enclosing a communication received by you from the clerk of courts of your 
county, which reads in part as follows: 

"* * * it has been the custom of some of our judges, after 
conviction of a criminal in this court, to suspend exewtio11 of sente11ce 
a11d retain the prisoner under the jurisdiction of the judge rather than 
place him mzder the jurisdictio11 of the penitetltiary or reformatory. 
We find many cases where this has been done and the costs have not 
been paid. J. A. Leonard, superintendent of the Ohio State Reforma
tory, holds that he cannot certify as to the costs for the prisoner is 
never under the jurisdiction of his institution. The same thing is true 
as to the warden of the penitentiary." 

and requesting my opinion as to whether or not Cuyahoga county is entitled to be 
paid the costs in criminal cases out of the state treasury where the facts are as 
stated in the letter from your county ·clerk to you. 

In reply I desire to say that Sections 13723, 13724, 13725, 13726 and 13727 of 
the General Code cover the proposition of costs in criminal cases under sentences 
for felony, and I direct your attention especially to Section 13726, which provides: 

"\Vhen the clerk certifies on the cost bill that execution was is
sued according to the provisions of this chapter, and returned by the 
sheriff 'Xo goods, chattels, lands or tenements, found whereon to levy,' 
the. warden of the penitentiary shall allow so much of the cost bill and 
charges for transportation as is correct, and certify such allowance, 
which shall be paid by the state." 

Under the above quoted section the state, beyond any doubt, must reimburse 
the respective counties of the state for costs in criminal cases where the criminal 
has been convicted and sentenced to imprisonment for a felony, when the cost 
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bill is properly certified to as required by said section. But the question raised for 
determination by the clerk of courts in his letter to you is as to whether or not 
the state must pay the costs in criminal cases where the sentence has been suspended 
by the judge imposing it without placing the criminal under the jurisdiction of the 
penitentiary or state· reformatory. 

There can be no question as to the authority of a court, in a criminal case, 
to suspend the execution of the sentence, in whole or in part, for any crime of 
which the criminal has been convicted or to which he has plead guilty, unless otherwise 
provided by statute; that having been decided in the case of vVebber vs. State, 58 0. 
S., 616. But I take it, from the clerk's letter to you, that the judges of the crim
inal court in your county have been suspending execution of sentence and retain
ing the prisoner under the jurisdiction of the judge, rather than placing him under 
the jurisdiction of the penitentiary or reformatory, under the provisions of what 
is known as the probation laws, Sections 13706 to 13715, inclusive, General Code. 
Section 13706 of the General Code provides: 

"In prosecutions for crime, except as hereinafter provided, where 
the defendant has pleaded or been found guilty, and the court or magis
trate has power to sentence such defendant to be confined in or com
mitted to the penitentiary, the reformatory, * * * and the defendant 
has never before been imprisoned for crime, either in this state or 
elsewhere, and it appears to the satisfaction of the court or magistrate 
that the character of the defendant and circumstances of the case are 
such that he is not likely again to engage in an offensive course of con
duct, and that the public good does not demand or require that he shall 
suffer the penalty imposed by law, such court or magistrate may suspend 
the execution of the sentence and place the defendant on probation in the 
manner provided by law." 

Section 13709 provides: 

"When it is the judgment of the court that the defendant be placed 
upon probation and under the supervision of the penitentiary or the re
formatory, the clerk of such court shall forthwith make a full copy of 
the judgment of the court, with the order for the suspension of the 
execution of sentence thereunder and the reasons therefor, and certify 
them to the warden of the penitentiary or to the superintendent of the 
reformatory, to which the court would have committed the defendant 
hut for the suspension of sentence." 

Section 13710 provides: 

"Upon entry in the records of the court of the order for the pro
bation provided for in the next preceding section, the defendant shall 
be released from custody of the court as soon "~ the requirements and 
conditions required by the board of managers have been properly and 
fully met." 

It will be seen from a reading of the sections last above quoted that the court 
has certain duties to perform, also the clerk of courts, and, as provided by Section 
13710, that the defendant shall be released from custody of the court as soon as 
the requirements and conditions required by the board of managers (now the board 
of administration, successor to the respective boards) have been properly and fully 
met. 
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The Ohio Board of .\dministration has adopted probation rules under the 
provisions of said law, to be complied with as therein provided, and I am of the 
opinion that no criminal is properly released on probation unless there has been a 
strict compliance with the rules adopted by the board and the sections above 
quoted, and unless the prisoner has been properly certified to the warden of the 
penitentiary or the superintendent of the Ohio state reformatory, as provided by 
said Jaws. 

\Vhile the probation laws vest the court with the power to suspend the 
sentence, at the same time the prisoner placed upon probation is under the super
visiol] of the penitentiary or reformatory, under such requirements and conditions 
as have been adopted by the board of administration, in control of the respective 
institutions; and unless the prisoner, whose sentence is suspended, has complied 
with the requirements he has never been properly under the supervision of either 
of the respective institutions named, and the state of Ohio, therefore, should not 
be held for the costs, and, further, the warden of the penitentiary and the superin
tendent of the Ohio state reformatory would be without legal authority or right 
to certify or issue certificate to the auditor of state for the payment of the costs, 
under the circumstances related by the clerk of courts in his letter to you. X o 
prisoner whose sentence has been suspended under circumstances like those stated 
by your county clerk could be said to have passed into either the actual or legal 
custody of either of said institutions; and it was evidently the intention of the 
legislature, in providing that the state should pay the costs in criminal cases, where 
the criminal had plead guilty or been f0tmd guilty of a felony, that the prisoner. 
should be in the custody of the state of Ohio and under the control of the institu
tion to which he would have been conveyed had not the sentence been suspended. 

For the reasons above set forth, I am of the opinion that the warden of the 
Ohio penitentiary and the superintendent of the Ohio state reformatory may legallv 
and properly refuse to issue certificate to the auditor of state for the payment o-f 
the costs in criminal cases under the circumstances above referred to; and I am 
further of the opinion that in order to entitle your county to be reimbursed from 
the state treasury for costs in criminal cases under said circumstances, the de
fendant must be properly placed in the ·cu~ludy of the respective institutions and 
have complied with all the rules of probation adopted by the state board of 
administration. 

360. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

CE:\JETERIES-TOWXSHIP-TO\\!XSHIP TRUSTEES HAVE CO:\'TROL 
OF A.:\'D ~lAY .:\'OT SELL LOTS FOR CONSTRUCTIOX OF A C0:\1-
~IUXITY ~!AUSOLEU.\I. 

"ls the statutes provide that the c11tire COiltrol of tow11ship cemeteries shall 
be vested i11 lite to·wnship trustees, and as power to COIIVey lots therein are re
stricted solely to COil1'C_\'ollCe to fa111ilies a11d i11dividuals. the trustees may 1101 sell 
lots i11 said cemetery to a pri·uate compa11::,o for the purpose of co11structiug therein 
a comm1wity mausoleum. 

CoLt:MBCS, OHIO, April 30, 1912. 

lioN. F. R. HoccE, Prosecuting .·lttonlCJ', Ashtabula CoulliJ', Jefferson, Ohio. 

DE.\R SIR :-I acknowledge receipt of your letter of .\larch 18, 1912, in which 
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you ask my opinion as to whether the trustees, having title, control and possession, 
under the law, of lands for the purpose of a township cemetery for the burial of 
the dead of said township, can sell lots therein "upon which to be constructed a 
community mausoleum." 

I desire to say that the matter depends upon the power conferred on said 
trustees, relative to such cemeteries, as enumerated by the statutes of Ohio. 

The powers, duties and privileges of township trustees, in relation to such 
cemeteries is provided for in Sections 3441 to 3475, inclusive, of the General Code . 

. Unless such authority is expressed or fairly implied, within the above sec
tions, the right so to do does not exist. 

Let us examine the written law on the subject; for there we must find author
ity, if any, for the contemplated act of the trustees. The right to acquire lands 
by purchase or condemnation is given; also to levy tax for purchase, improve
ment and maintenance. A vote is required by the people in a proper case. Other 
safeguarding provisions are made by this chapter relative to the acquisition of 
lands for such purposes. 

Section 3447, G. C., provides: 

"The trustees may have such cemetery laid out in lots; avenues and 
paths, number the lots and have a suitable plat thereof made, which shall 
be carefully kept by the township clerk. They may make and enforce 
all needful rules and regulations for its division into lots, and the allot
ment thereof to families or individuals, and for the care, supervision and 
improvement thereof. Suitable provision shall be made therein for per
sons whose burial is at the expense of the township." 

Section 3448, G. C., provides: 

"Upon application the township trustees shall sell at a reasonable 
price such number of lots as the public wants demand for burial pur
poses. Upon complying with the terms of sale, purchasers of lots shall 
be entitled to receive a deed or deeds therefor which the trustees shall 
execute, and which shall be recorded by the township clerk in a book 
for that purpose * * * *. Upon application of a head of a family 
living in the township, the trustees shall make and deliver to such appli
cant a deed for a suitable lot for the burial of his or her family with
out charge, if in the opinion of the trustees, by reason of the circum
stances of such family, payment therefor would be oppressive." 

Section 3451 provides that the title, right of possession and control in all 
public graveyards and burial grounds which have been set apart and dedicated as 
public graveyards or burial grounds shall severally be Yested in the trustees of 
the township where located. 

The law also provides for the levying of taxes and the issuing of bonds for 
the maintenance and improvemnt of such cemeteries. Trustees are required to 
keep them in good repair. There is a penalty provided for the failure to perform 
their duties regarding such cemeteries. 

The control, supervision, rules and regulations as to the use of any grounds 
for burial purposes shall be under the exclusive control of the township trustees 
in such cemeteries as the one spoken of in this case. 

The statute also provides that trustees can make rules and regulations rela
tive to the care and maintenance and preservation of the different lots making up 
the cemetery. 



.A...."\~C..lL REPORT OF THE .iTTOR~EY GE!\'ER..lL. 1311 

The question then arises whether the selling of a right to a lot or lots, s~ch 
as is contemplated by the interrogatory in this case, would not be doing indirectly 
what could not be done directly-the trustees thereby depriving themselves of 
the sole authority given to anyone by law. 

X owhere does it appear in the statutes governing township cemeteries that 
anyone else than the trustees have any rights therein as to general control over 
any part thereof. 

To grant to an association the right to erect a mausoleum for the burial of 
dead on lots owned by said association at prices which may be fixed by said 
association, and at a profit derinrl by it, is beyond the powers of the trustees. 

Individuals could erect structures of their own for the purpose of interring 
their own dead, under proper limitations; the trustees could possibly do so them
selves, retaining absolute control thereof; vaults for the reception of bodies tem
porarily could be maintained, but to convey lots to such associations, as the one 
referred to, for permanent use for the public generally, is not authorized by law. 

I concede that modern requirements and public demands, in the light of the 
age in which we are living, would make such an arrangement a matter of public 
satisfaction; but· the trustees cannot part with control of the rights of burial and 
of jurisdiction of the property held in trust to a private concern, and thus have 
within their cemetery a concern independent of them. However cmwcnicnt, com
mendable and desirable this might be, no relief can be had along that line until the 
legislature has enlarged the statute on that subject. 

All these sections clearly show that the trustees are exclusively vested with 
the title and control of all township cemeteries; and that such cemeteries and all 
the lots there are exclusively under the control of said trustees for the use of 
those to whom they are allotted-which the statute says, Section 3447, shall be "to 
families or individuals." 

Therefore, I am of the opinion that the right of township trustees to permit 
any such arrangement, as the Jaw now stands, is without authority. 

369. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 

SHEEP-ALLOW AXCE OF DX~IAGE CAUSED BY DOGS WORRYING 
FLOCK-DISCRETIOX OF TOWNSHIP TRUSTEES A:t\D COUXTY 
CO~niiSSIOXERS. 

The allowance of damages for injuries to sheep b:::,• a dog, under Sectio11s 
5840-5846, General Code, rests in the discretion of the township trustees a11d 
county commissioners, 1111der the procedure therein provided, and this discretion 
extends to damage caused b}' worry or fright to said sheep, though there exists 110 

visible physical disorder. 
CoLUMBUS, Omo, ::O.Iay 7, 1912. 

Hox. ]. B. TEMPLETox, Prosecuting Attomey, ~Vauseon, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your communication of April 
20th, which is as follows: · 

"It has always been the custom in this county for the county commis
sioners to pay sheep claims, under Section 5840 of the General Code, as 
follows: 

14-Yol. II-A. G. 
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Damage for sheep killed ________________________ $----
For sheep injured ______________________________ _ 

For injury to flock being worried _______________ $0 SO per head. 

The last board of state examiners have said in their report that the last 
payment of damages to flock for being worried by dogs is not lawful. 
The commissioners have always, as I have said, paid something for 
damages to the flock, but never more than SO cents per head. \~hat is 
your ruling on this? We have a lot of such claims pending." 

In brief your question is whether or not under the statutes an allowance will 
be made for such damage to she,ep as may occur by reason of worry or fright, 
which is caused by the ravages of dogs among the flock. The difficulty refers to 
a mere nervous, or, if the term may be used, a mental debility caused to the animal 
by fright or shock. This result is not evidenced by any visible physical disorder, 
but I am informed that almost inevitably the effect is such a grave debilitation as 
to seriously retard the growth and impair the general usefulness of the animal, and 
very frequently, indeed, to cause the death of the animal within a shorter or 
longer period of time. 

The following sections of the statutes are applicable: 

"Section S840. A person damaged by the killing or m)uring of 
sheep by a dog, may present a detailed account of the injury done, with 
damages claimed therefor, verified by affidavit at a regular meeting of 
the trustees of the township wherein the damage or injury occurred and 
within six months thereafter. Such account shall state the kind, grade, 
quality and value of the sheep so killed and the nature and the amount 
of the injury, and present the testimony of at least two freeholders 
where the injury was done; who viewed the results of the killing or in
juring and can testify as to the number, kind and grade, and who may 
give their opinion as to the quality and value thereof." 

"Section S841. The person owning sl!lch sheep or having charge 
thereof must make it appear that such injury was not caused in whole 
or in part by an animal kept or harbored by him, or by an employe or 
tenant of the owner upon such owner's premises, and that he does not 
know whose animal committed the injury, or if known and such amount 
reduced to judgment, it could not be collected on execution. 

"Section S842. The township trustees shall receive any other in
formation or testimony that will enable them to determine the value of 
the sheep so killed or injured. 

"Section S844. The township trustees shall hear such claims in the 
order of their filing and may allow them, or such parts thereof as the 
testimo11y shows to be right and just. They shall endorse the amount 
allowed and transmit them with the testimony so taken and the fees 
due witnesses over their official signatures to the county commissioners 
in care of the county auditor, who shall enter upon the book to be kept 
for that purpose in their order, each claim so received. 

"Section S84S. The witness, as provided in the next preceding 
chapter, not exceeding four, shall be allowed fifty cents each and mileage 
as in other cases. The trustees may administer an oath or affirmation 
to a claimant or witness. If the sheep killed or injured are in the care 
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of an employe or tenant of the owner thereof, the affidavit provided in 
section fifty-eight hundred and forty may be made by such employe or 
tenant, whose testimony may be received in regard to all matters relat
ing thereto which said owner would be competent to testify. 

"Section 5846. The cotmty commissioners, at the next regtllar 
meeting, shall examine sttch claims and may hear additional testimony 
or receive additional affidavits in regard to the claims a11d may allow the 
amount determined by the township trustee, or part thereof, or any 
amount in addition thereto that they find to be correct and just, to be 
paid out of the fund created by the per capita tax on dogs. Such claims 
as are allowed in whole or in part, shall be paid only at the June session 
of such commissioners; and, if such fund is insufficient to pay the claims 
in full, they shall be paid pro rata. If there is not sufficient money in 
such fund in any year to pay the claims in full, the part thereof allowed 
but unpaid by reason of lack of funds, shall be paid in any year there
after whenever there is a surplus in the fund remaining after the claims 
for such year have been paid in full." 

1313 

Considering the broad scope of the word "injured" as it is generally defined, 
I have no hesitancy in concluding that as it is employed in these statutes, the al
lowance of damage by the commissioners for such a detriment to a flock of sheep 
as is the subject of your inquiry may be properly permitted, provided sufficient 
evidence is afforded the township trustees and the commissioners to enable them 
to base their judgment of the amount upon a sound and unabused discretion. 

The difficulty seems to be with the ability to prove not merely the existence, 
but the nature of these injuries. The question of damages, however, is uni
versally a hazy one, but that fact has never in law served as a ground for the 
denial of the rights of compensation for a manifest injury. The exercise of dis
cretion upon questions of nervous ailments and the consideration of the prospects 
of future suffering and losses is in an unlimited measure permitted to the jury in 
the trial of personal injury cases. The case at hand is quite parallel, and in the 
exercise of the broad discretion conferred by the statutes aforesaid, first upon the 
trustees, and then upon the commissioners in their review of the allowance made 
by the trustees, I see no reason why these authorities may not, under the restric
tions set forth and in due course of the procedure provided, allow such damages 
as the circumstances of each individual case seem to justify. 

The facts set forth do not make possible any comment upon former prac
tices. Suffice it to say that the question of allowance is placed within the broad 
province of the judment of the trustees and the commissioners to be formed in 
view of all the surrounding facts and circumstances, and if in the act of these 
officers there is not manifested a clear and flagrant abuse of this discretion, or 
non-compliance with the statutory safeguards imposed upon them, their ruling on 
the question as to such damages should be accepted as final. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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370. 

INITIATIVE AND REFERENDUM-SUSPENSION OF EFFECT OF ORDI. 
NANCE UPO~ FILING OF REFERENDUM PETITION UNTIL 
MAJORITY VOTE OF ELECTORS IS DETERMINED. 

An ordinance upon which a referendum petition has been filed, cannot become 
operative until it has been determined by a majority vote that the electors have 
adopted it. 

CoLUMBUS, Omo, April 26, 1912. 

HoN. FRANK X. FREBIS, Prosecuting Attorney, Georgetown, Ohio. 
DEAR SIR:-Under date of January 31st, you request my opinion on Section 

4227-2, General Code, concerning the question when an ordinance that has been 
passed by council shall become effective in the event a referendum petition is filed 
and election held on such ordinance and the result of said election is in favor 
of the ordinance as passed by council. 

You call my attention to the fact that in Section 4227-1, General Code, in 
reference to an initiative petition it is specifically provided that the ordinance 
shall become valid from the date of the determination of the vote thereon, and 
that Section 4227-2, General Code, under paragraph two thereof states that certain 
ordinances shall not become effective in less than sixty days after their passage, and 
that said law is silent upon the question as to when an ordinance concerning 
which a referendum petition has been filed shall become operative. The object 
of the referendum petition is that the electors of the municipality shall be entitled 
to have caused to be submitted to them the ordinances and resolutions passed 
by council for their approval. In other words, it is a proviSIOn of law that 
the electors of the municipality shall be entitled to decide whether or not such 
laws shall go into operation. 

Section 4227-5, General Code, states that no ordinance or other measure shall 
be adopted unless it receives an affirmative majority of the total number of lawful 
and effective votes cast at such election and entitled to be counted. The object of 
the referendum act being that the electors of the municipality shall have the 
privileges of adopting the law as passed by the council, it would seem to me that 
the law could not become operative, after the filing of the referendum petition, 
until it had been adopted by a majority of the electors. 

I am, therefore, of the opinion that such an ordinance would not become oper
ative for any purpose after the referendum petition had been fifed until it had 
been determined by a majority vote that the electors had adopted it. The 
ordinance would be held in suspension and no rights would be acquired under it 
until adopted by such electors. 

Yours truly, 
TrMOTHY S. HoGAN, 

Attorney General. 
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374. 

ROAD DIPROVE:O.IEXTS- APPORTIOX:O.IE~T OF ASSESS:O.IEXTS BY 
TO\VXSHIP TRUSTEES-TDIE FOR FILIXG XOTICE-APPOIXT
~IEXT OF EQUALIZIXG BOARD-CERTIFICATION OF ASSESS
:O.IEXT TO COUXTY AUDITOR. 

The township trustees are given j11risdiction of apportionment of assess
ments for road impro'l/ements, under Sections 1208 and 1210, General Code. 

B)• provision of these sectious, when the special provisious therein c011tained 
are not applicable the provisions of Section 6907 et seq., General Code, must 
go·vem in tire !zearing of complaints aud allowing of damages. 

Uuder this principle objectior1s to the apportioument which is made by the 
township trustees, must be filed with the township trustees within two weeks after 
the apportionment is made. 

The township trustees shall appoint all equali::ing board, upon the ex
piration of the time for filing objections. 

The township trustees shall certify the assessments to the county auditor, 
who shall certify the same to the county treasurer, along with the times of pay
ment which are to be fixed by him as provided in Section 1210, General Code. 

CoLUMBUS, OHIO, May 1, 1912. 

HoN. T. ]. KREMER, Prosecuting Attorney, Woodsfield, Ohio. 

DEAR SrR :-Your favor of December 14, 1911, is received, in which you 
make inquiry as follows : 

"I would like to have a constructiori on the clause, 
"'And an opportunity given them to be heard in the manner 

provided by law for the assessment of the costs and expenses in es
tablishing county roads.' 

"Contained in Section 1208 and also known as Section 35, page 
343 of volume 102 of the Ohio Laws. While there is an appeal from 
the compensation and damages allowed property owners through which 
a county road is established, yet there seems to be no law for the 
assessment of the costs and expenses of establishing a county road 
other than the determination by the commissioners whether they deem 
it of sufficient importance for them to pay it or that the petitioners 
pay all or a part thereof. 

"The law as embodied in volume 99 page 314 and following of the 
Ohio Laws, refers to 4633-4 and following of the Revised Statutes or 
6907 and following of the General Code, but this law does not seem to 
refer to cost and expense of establishing county roads. If it should 
be construed that the law, as it now stands, refers to 6907 and follow
ing of the General Code, then would the abutting property owners 
objecting to the apportionment, file their objections with the county 
commissioners and the county commissioners appoint an equalizing 
board as provided by law and if so, who would certify the apportion
ment to the county auditor? 

"If the county commissioners have no jurisdiction in this matter 
and this law only refers to the manner in wh:ch abutting property owners can 
be heard, and that they must file their objections before the board of 
trustees appoint an equalizing board and proceed in a similar manner as 
the commissioners would proceed under 6907 of the General Code, then 
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would the trustees be compelled to give three weeks notice as provided 
in Section 6907 of the General Code in addition to the ten days notice 
which was given under Section 1208? If it should be determined that 
it is not necessary to give three weeks notice as just referred to, then 
within what time would the abutting property owners objecting, be 
compelled to file their objections and would the trustees appoint an 
equalizing board? 

"In the case where the commissioners are compelled to give three 
weeks notice after apportionment, there is no notice given prior to the 
apportionment, whereas, under the law under consideration, the trustees 
give ten days notice prior to such apportionment. 

"The matter is very important to us for the reason that the costs 
and expenses of the road have already been paid and the county is 
very anxious that it be placed on the tax duplicate and of course be 
placed there at once and correctly. We are confident that if it is not 
placed there correctly and legally, that a suit will be instituted to re
strain the collection of the same. It seems to me to say the least, 
that the law is very indefinite and should be amended so as to be 
intelligible." 

Section 1208, General Code, referred to by you, as amended in 102 Ohio 
Laws, 343, provides as follows: 

"Except as otherwise provided one-fourth of the cost and expense 
of such improvement shall be apportioned to the township or town
ships in which such road is located. Of the amount so apportioned 
three-fifths shall be a charge upon the whole township or townships 
and two-fifths shall be a charge upon the property abutting on the im
provement. The township trustees shall apportion the amount to be 
paid by the owners of the abutting property according to the benefits 
accruing to the owners of land so located. At least ten days' notice 
of the time and place of making such apportionment shall be given 
to the persons affected thereby, a11d an opportunity given them to be 
heard in the manner provided by law for the assessment of the cost 
and expense of establishing county roads. If the improvement lies in 
two or more townships the amount to be paid by each shall be ap
portioned according to the number of lineal feet of the improvement 
lying in each township. 

"\,Yhen an improvement of a highway shall be made by the state 
in conjunction with a township or townships, thirty five per cent. of 
the total cost and expense thereof shall be assessed on the township 
or townships and fifteen per cent. of the total cost and expense thereof 
shall be assessed on the land abutting on such highway." 

You ask for a construction of the part underscored. 
You raise several questions, which may be summarized as follows: 
Should the abutting property owners objecting to the apportionment, file 

their objections with the county commissioners or with the township trustees? 
Who shall appoint an equalizing board and when shall same be appointed? 
Who shall certify the apportionment to the county auditor? 
What notice, or notices, are required under Section 1208, General Code? 
Within what time will the abutting property owners be required to file their 

objections? 
Section 1208, General Code, as originally passed in 99 Ohio Laws, 314, 

contained the following: 
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"* * * Up~n at least ten days' notice of the time and place of 
such apportionment to the persons affected thereby and after such 
persons have an opportunity to be heard in manner and form as pro
vided in Sections 4637-4, 4637-5, 4637-6 and 4637-7 of the Revised Stat
utes of Ohio * * *." 

1317 

In placing this section in the General Code, the part under consideration was 
put in its present form. 

Said Sections 4637-4, 4637-5, 4637-6 and 4637-7, Revised Statutes, were carried 
into the General Code as Sections 6907, 6908, 6909 and 6910, respectively. These 
sections provide for the apportionment of the cost and expense of establishing 
and improving county roads. 

Section 6904, General Code, provides: 

"The county commissioners may assess the damages on account 
of the widening, altering or establishing of such 10ad, or part thereof, 
and the costs and expmses of any or all of the improvement or such 
part of said damages, costs and expenses as they deem equitable under 
the circumstances, upon the taxable property abutting upon the road 
or part thereof, either according to the foot frontage or according to the 
benefits. The commissioners shall be an assessing board for the purpose 
of assessing the damages, costs and expenses, as herein set forth, upon 
the abutting property as aforesaid." 

Section 6907, General Code, provides: 

"Before adopting the assessments so made, the county commis
sioners shall publish notice for three consecutive weeks in a newspaper 
of general circulation in the county, that such assessments have been 
made, and that they are on file in the office of the county commissioners 
for the inspection and examination of the persons interested therein." 

Section 6908, General Code, provides : 

"If a person objects to the assessment, he shall file his objections 
in writing with the board of county commissioners within two weeks 
after the expiration of such notice, and thereupon the board shall ap
point three disinterested freeholders of the county to act as an equaliz
ing board." 

Section 6909, General Code, provides : 

"Upon the day appointed by the county commtsswners for that 
purpose, such equalizing board, after taking an oath before a proper 
officer honestly and impartially to discharge their duties, shall hear 
and determine all objections to the assessment and equalize it as they 
think proper. It shall report such equalized assessment to the board of 
county commissioners, which may confirm such report or set it aside 
and cause a new assessment to be made, and appoint a new equalizing 
board possessing like qualifications, which shall proceed in the manner 
herein provided." 
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Section 6910, General Code, provides : 

"When the assessment is confirmed by the county commissioners it 
shall be complete and final, but if, by any of the provisions of this sub
division of this chapter, an act or thing is required to be done by the 
commissioners, the concurrence of two-thirds of the commissioners 
shall be sufficient." 

Section 1208, General Code, is in its nature a special statute governing the 
apportionment of the cost of the improvement upon the abutting property QY 
the township trustees. It provides for certain specific things and then provides 
for a hearing of objections to the apportionment "in the manner provided by law 
for the assessment of the costs and expenses in establishing county roads." 
This manner is th.at which is found in the above sections. 

The rule of construction where there are specific provisions and general pro
VISions in statutes applicable to a proposition is set forth in case of Gas Company 
vs. Tiffin, 59 0. S., 420, by ·williams, ]., on page 441, as follows: 

"* * * It is a settled rule of construction, that sredal statutory 
provisions for particular cases operate as exceptions to general provi
sions which might otherwise include the particular cases, and such cases 
are covered by the special provisions." 

Section 1208, General Code, is a special statute in reference to these ap
portionments, and it makes the manner of procedure, prescribed in Sections 6907, 

. et seq., General Code, a general rule for hearing objections. Therefore, where 
Section 1208, General Code, prescribes a specific rule, such rule governs and ex
cludes a provision upon the same subject which may be found in the general rule. 
In other words, said Sections 6907, et seq., General Code, govern only in such 
cases which arc not specifically covered by Section 1208, General Code. 

Said Section 1208 requires at least ten days' notice of the time and place of 
such apportionment. This provision governs and excludes the notice required by 
Section 6907, General Code. 

Section 1208, General Code authorizes the township trustees to make the 
apportionment. If 'there are any objections to the apportionment the objectors 
have a right to be heard in the same manner as prescribed for the establishment 
of county roads. This section does not authorize the county commiSSIOners to 
take jurisdiction, but it prescribes the manner in which the township trustees 
shall proceed when obections are filed. 

Section 1210, General Code, prescribes that the township trustees shall 
certify the assessment to the county auditor as follows: 

"The township trustees shall certify the assessment to the county 
auditor, who shall place it upon the tax duplicate against the property 
benefited. The county treasurer shall collect such assessments in the 
manner as other taxes are collected, and in such payments as may be ap
proved by the county auditor. The township trustees shall pay the 
portion of the cost and expense assessed to the township in the same 
rpanner as other claims are paid." 

The township trustees have jurisdiction over this apportionment throughout 
the proceedings and when Sections 1208 and 1210, supra, do not provide the rule 
of procedure they must look for guidance to Sections 6907, et seq., General Code. 
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Sections 1208 and 1210, General Code, do not provide for the filing of 
objections or for the ap.pointment of an equalizing board, and therefore the pro
visions of the other sections must govern. 

Section 6908, General Code, provides that objections must be filed with the 
commissioners within two weeks after the expiration of such notice. The notice 
herein referred to is the notice by publication for three weeks and which is given 
after the apportionment is made, but before its final adoption. Xotice in the case 
of apportionment made by the township trustees is given at least ten days before 
the apportionment is made. 

It is the purpose of Section 1208, supra, that reasonable opportunity shall 
be given to file objections and to be heard upon the same. Two weeks time from the 
expiration of the notice as provided in Section 6908, General Code, would not be 
a reasonable time, as the time for filing objections, under such a ruling could 
not possibly exceed four days, and in fact notice could be given two weeks 
before the apportionment and thus opportunity for filing objections be denied. 
The statute has in effect provided that two weeks is a reasonable time in which 
such objections should be filed. The reasonable construction of this statute in 
reference to an apportionment by township trustees, is that within two weeks 
after the apportionment is made by the trustees objections must be filed, and 
such objections must be filed with the trustees. 

Section 6908, General Code, provide~ that when objections are filed the 
commissioners shall appoint three disinterested freeholders of the county as an 
equalization board. This section prescribes the procedure of the trustees. It is 
the duty of the township trustees when apportionments are made by them and 
objections have been filed thereto, to appoint three disinterested freeholders of 
the township to act as an equalization board. The appointment of this board 
should be made at the expiration of the time given to file objections. 

Answering your questions, my conclusions are as follows: 
The objections to the apportionment made in accordance with Section 1208, 

General Code, should be ftled with the township trustees who made the appor
tionment. 

Such objections must be filed within two weeks after the apportionment is 
made. 

The township trustees shall appoint an equalizing board when objections 
are filed and such board should be appointed upon the expiration of the time 
for filing objections. 

The township trustees shall certify the assessment to the county auditor, who 
shall certify the same to the county treasurer along with the times of payment 
which are to be fixed by him as provided in Section 1210, General Code. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 
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375. 

CORRUPT PRACTICE ACT-PARTY AFFILIATION AT PRIMARY 
DETERMINED BY VOTE AT LAST GEXERAL ELECTION- VOTER 
CANNOT CHANGE POLITICS AT PRIMARY. 

The party affiliations of a voter at the primary election are to be determined 
only by his vote at the last general election and a Democrat cannot vote the Re
publican ticket by swearing that he will support the nominee. 

RoN. F. L. JoHNSON, Prosecuting Attonrey, Xenia, Ohio. 

DEAR SIR :-I am iil receipt of your letter of May 16th, m which you re
quest my opinion as follows: 

"I have been asked by a number of candidates whether or not 
a democrat can vote in the Republican primary if· he will swear to sup
port the nominee, and I have answered that a man cannot change his 
politics at a primary election; if he wants to change from democrat or 
socialist to Republican he must do so at the general election and not 
at the primary. Am I correct in my holding?" 

Section 4980, General Code, provides as follows: 

"At such election only qualified electors, or such as will be 
legally qualified electors at the next ensuing general election may vote and all 
such electors may vote only in the election precinct where they reside, 
and it shall be the duty of the challengers and of the judges, and the 
right of any elector, whenever there is reason to doubt the legality 
of any vote that may be offered, to interpose a challenge. The cause 
of a challenge shall be: That the person chal1enged has received or 
been promised some valuable reward or consideration for his vote; that 
he has not previously affiliated with the party whose ticket he now 
desires to vote. Affiliation shall be determined by the vote of the 
elector making application to vote, at the last general election held in 
even numbered years." 

Section 4981, General Code, describes the character of oath a challenged 
person may be required to take. 

Section 4982, General Code, provides when a vote may be rejected. 
As is apparent from a cursory reading of Section 4980, supra, the sole manner 

of determining with which political party a person is affiliated is by finding out 
with what political party he voted at the last general election held in even numbered 
years. The mere fact that a person is willing to swear to support the nominee 
would not qualify him to vote in the party primary of another political party 
than that with which he is affiliated, as determined by the rule laid down in 
Section 4980. · 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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376. 

CORRUPT PRACTICE ACT-CERTIFICATIO~ OF NAME OF REPRE
SEXTATIVE AT POLLS TO BOARD OF ELECTIONS BY CHAIR
::-.1AN AXD SECRETARY OF PARTY CONTROLLIXG C0::-.1::-.HTTEE. 

The name of a representative emplo}'ed by a candidate in each voting preci11ct 
upon the day of the primary election must be certified, under Section 5175-26, 
Ge11eral Code, to the board of elections by the chairman and secretary of the 
controlling committee of the party, at least two da}'s prior to the electiou. 

Such name must be fumished the chairman and secretary aforesaid, there
fore, at some time prior to said two days, preceding the election. , 

CoLUMBus, OHIO, May 18, 1912. 

HoN. FRED \V. CRow, Prosecuting Attomey, Pomeroy, Ohio. 

DEAR SIR :-1 beg leave to make reply to your communication of May 8th, 
wherein you propound the following inquiry: 

"With reference to Section 5175-26 of the General Code of Ohio, 
how can a candidate legally employ one representative in each voting 
precinct upon the day of the primary election? To whom must the 
candidate certify the name of such representative, or in other words, 
how should such representative's name be certified and to whom cer
tified?" 

Section 5175-26 provides in part, as follows: 

"* * * Each political party may designate one party represent
ative in each precinct upon each registration day, and such committee 
may ciesignate not more than three (3) such representatives and each 
candidate one representative in each voting precinct upon each election 
day, whose 1zames shall be certified to by the chairmmt and secretary of 
the coutrolling committee of such party to the board of deputy state 
supervisors of elections, at least two (2) da:ys before such registration 
or election day, and who may be paid, etc." 

It is evident from a reading of the foregoing that the law provides that the 
representatives referred to shall be certified to the board of elections of the 
county, and that this certification shall be made by the chairman and secretary 
of the controlling committee of the party with which the candidate is affiliated, 
in the one instance, or which represents the political party in the other. While 
the provision of the statute is that the committee and the candidate "may 
designate" their respective representatives, there is no express procedure provided 
for the giving of the information of this fact to the controlling committee for 
certification; however, as knowledge must be brought home to the chairman and 
secretary prior .to their making certificate, it is my opinion, and I am informed 
that it is also· the opinion of the state supervisor of elections, that it devolves 
upon the respective candidate and committee, at some reasonable time prior to the 
election, to hand in the names of the representatives designated under this act 
to the controlling committee of their party, so that the controlling committee may 
be duly advised of what is desired by said candidate or committee. Since it 
becomes the duty of the chairman and secretary of the controlling committee to 
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certify to the board of deputy state supervisors of elections, at least two days 
before such registration or election day, these names, it is readily apparent that 
the time when the names should be given to the committee is some time prior to 
two days before the election or registration day. 

No prescribed form is necessary in the handling of the names to the con
trolling committee; all that is required is that the committee receive a list of 
names with a statement that the persons thus named are the duly designated 
representatives of the candidate or committee, respectively. 

377. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attomey General. 

CORRUPT PRACTICE ACT-DELEGATES TO NATIONAL AND COUNTY 
CONVENTIONS AND COUNTY COMMITTEEMEN-REPORTS OF 
EXPENDITURES-WHERE FILED-DUTIES OF COMMITTEES. 

Delegates to the 11ational convention who are elected at the primary, delegates 
to the county convention and county central committeemen are candidates voted 
for at an election, and therefore are included in the enumeration of Section 
5175-1 of the corrupt practice act, and therefore are required to file a report of 
expenditures as provided in Section 5175-2, General Code. 

Committees making expenditure in behalf of such candidates at the primaries 
must file reports through their treasurer by virtue of Section 5175-2, General 
Code. 

By provision of Section 5175-6, General Code, since district delegates to the 
national convention are elected by the voters of a sub-divisiott in the state, greater 
than the county, their account of expenditures must be filed in the office of the 
secretary of state. 

Delegates to the cou11ty co1wention being elected by the voters of the county, 
their report of expenditures should be filed with the board of elections of the 
county. 

Committees should file a report of expenditures made in behalf of delegates 
to the national convention with the secretary of state, while expenditures made in 
behalf of delegates to the county convention should be filed with the board of 
elections of the county. 

Delegates to co1wentions are not "public officers," and their expenditures are 
limited as to their character but not as to their amount. 

CoLUMBus, OHIO,· May 18, 1912. 

HoN. HoLLAND C. WEBSTER, Prosecuting Attorney, Toledo, Ohio. 

DEAR SIR :-I am in receipt of your letter of May 6th, in which you request 
my opinion upon the following questions: 

"1. Are delegates to the national convention, delegates to the 
county convention and county central committeemen included among 
the candidates enumerated in Section 1 of the corrupt practices act, 
General Code, 5175-1, and required to file the report of expenditures 
required by Section 2 of said act, Section 5175-2, General Code. 
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"2. If a candidate for delegate to the national convention, county 
convention or the county central committee is not included in the act 
and is not required to file a statement of his receipts and disburse
ments, is the treasurer of the committee or organization, as described 
in Section 5175-1, which has been formed for the purpose of co-operat
ing and aiding in the promotion or success of such delegates to the 
national convention, delegate to the county central committee, required 
to file the report required by the corrupt practices act? 

"3. Section 6 of the act, General Code, 5175-6, provides that state
ments of expenditures which are required to be filed that relate to the 
election of candidates for offices upon propositions submitteu to the 
electors of the entire state, or any sub-division or district thereof, 
greater than a county, shall be filed in the office of the secretary of 
state, and in all of the elections such statements shall be filed in the 
office of the board of deputy state supervisors of elections for the 
county in which such election is held. Under this section should the 
statement of a delegate or alternate to the national convention, if he 
is required to file a statement of expenditures, be filed with the secre
tary of state? Should the statement, if one be required to be filed by 
a delegate to the county convention, be filed in the office of the board 
of deputy state supervisors, notwithstanding the fact that delegates to 
the county convention are elected partially for the purpose of electing 
delegates to the state convention and state offices? 

"4. Where the treasurer of a committee or association, as de
fined in Section 1 of the corrupt practices act, General Code, Section 
5175-1, is paid money for the three objects of assisting in the nomina
tion or election of the delegates to the national convention, delegates 
to the county convention and county central committeemen, without 
specifying as to its division, can such treasurer or executive committee 
of such organization by vote of majority apportion the amounts to be 
expended toward the election of the delegates to the national conven
tion, delegates to the county convention and the county central com
mittee, and if they are required by the corrupt practices act to make 
report of such expenditures, file their reports direct with the secretary 
of state and in the office of the board of deputy state supervisors of 
election of the county, showing in each report, respectively, the amounts 
expended for said candidates? 

"5. Section 29 of the act, General Code, Section 5175-29, specifies 
the amount of expenditures allowed by various candidates. Delegates 
and alternates to the national convention, or their offices above men
tioned are not specified. A presidential elector is restricted in his con
tribution to the sum of $2,000. Inasmuch as no mention is made of the 
delegates to the national convention, to what amount are they restricted 
in their contributions?" 

Answering your first question, Section 5175-1, which I will not quote, and 
which is Section 1 of the so-called corrupt practices act, defines "committee" or 
"organization," and the mere reading of this section develops that any two or 
more persons, co-operating to aid or promote or defeat or take part in the election 
of delegates to the national convention, delegates to the county convention, or 
county central committeemen, would constitute a "committee" or "organization" 
under this section. 

Section 2 of the act, Section 5175-2, General Code, provides that "every 
candidate who is voted for at any election or primary election, held within this 
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state, and every person, committee or association of persons * * * who may 
have contributed, promised, received or expended * * * any money or thing 
of value in connection with such election, shall * * * file * * * an item
ized statement, etc." This department has already held that a "candidate who is 
voted for at any election or primary election" includes delegates and central com
mitteemen who are voted for at the primary. In my opinion, delegates selected 
by convention are not within the terms of the provisions of the act above referred 
to, as they expressly apply to candidates who are voted for at an election. 

So, while the district national delegates who are elected at the primary come 
within the purview of the act, and I suppose it is these delegates to which you 
refer, I do not wish to be understood as holding that the same rule applies to 
delegates to the national convention, chosen otherwise than at the primary. 

It is, therefore, my opinion that your first question should be answered 
affirmatively, as far as delegates to the county convention and county central com
mitteemen are concerned. As regards delegates to the national convention, the 
answer also is affirmative as to delegates voted for at the primary election. 

The .same reasoning applies in answering your second question, as to whether 
or not a candidate for delegate to the national convention, county convention or 
the county central committee would be required to file a statement of his receipts 
and disbursements. As stated before, Section 5175-2 provides that "* * * every 
person, committee or association of persons * * * who may have contributed, 
promised, received or expended * * * any money or thing of value in connec
tion with such election shall * * * file, etc.;" and since district delegates to 
the national convention, to the county convention, as also county central commit
teemen, are voted for at the primary, a committee making an expenditure in con
nection with such election should be required to file a report; also, since the dis
bursements of a committee would have to be through its treasurer, and ·he must, 
under the law, keep the proper book or books, showing in detail all his receipts 
and expenditures, such treasurer would be the proper person to file the account. 

Reference to Section 5175-5, requiring all statements and accounts of ex
penditures to be signed and verified, discloses that the verification by a com
mittee or association can be made by "the duly appointed treasurer or president." 
It further provides that the statement "to the affiant's own knowledge" should be 
a full and true account of all contributions and the disposition thereof; and since 
the treasurer is required to make all disbursements, to my mind, he is the proper 
party to make, verify and file the statement required. Of course, in his absence 
or inability, the president of the committee might do so, as he is one of the offi
cers referred to in the statute. 

Answering your third qu.estion, Section $175-6 provides: 

"Statements required to be filed by this section if they relate to the 
election of candidates for offices to be filled by, * * * the electors 
of the entire state, or any division or district thereof greater than a 
county, shall be filed in the office of the secretary of state; in all other 
elections such statements shall be filed in the office of the board of 
deputy state supervisors of elections for the county in which such elec
tion is held * * *" 

Since the position of district delegates to the national convention is one to be 
filled by the e!ectors of a sub-division or district in a state greater than a county, 
under the provisions of this section, his statement of expense should be filed in 
the office of the secretary of state. As far as delegates to the county convention 
are concerned, their expense statements should be filed in the office of the board 



A...-..,NUAL REPORT OF THE .A.TTORl'."'"EY GENERAL. 1325 

of deputy state supervisors of election of their respective counties. It is not the 
functions or duties of the candidate that determine where his expense account shall 
be filed; it is whether or not the place or office is to be filled by the electors of the 
state, district or county. 

Answering your fourth question, I do not see how we can lay down a rule 
as to the method of procedure for the committee in apportioning funds in their 
hands for the purposes for which the money may have been contributed, and to 
the various localities for which it may have been intended. Suffice it to say that 
the committees are called upon to file their statements under the law; the proper 
officers of the committees must keep a detailed account of all receipts and ex
penditures; and it is for such officers to determine whether a particular item of 
expense relates to the election of a candidate for an office to be filled by the elec
tors of the entire state or any division or district thereof greater than a county, 
or otherwise. If the item of expense relates to a place to be filJed by the electors 
of the entire state, or any division or district thereof greater than a county, then, 
it should be included in the report filed in the office of the secretary of state; 
otherwise, it would be a proper charge in the report filed in the office of the board 
of deputy state supervisors of elections of the county. 

The question of the apportionment of funds is one entirely within the con
trol of the committee, and neither the corrupt practices act nor the primary elec
tion law seems to have given such matter any attention. 

Replying to your fifth inquiry, this department has already held that only the 
offices enumerated in Section 5175-29 are limited in the amount that may be ex
pended for the permitted purposes of the corrupt practices act. Delegates and 
alternates to the national convention are not "public offices;" they are places or 
positions of political preferment. They do not seem to have been considered at 
all when it came to restricting the amount one might expend at an election, and 
it is, therefore, my opinion that delegates to the national convention are not lim
ited in the amount of their expenditures. 

I do not wish to be understood, however, as holding that district delegates 
are not limited in the character of their expenditures. Section 5175-26 makes it 
a corrupt practice for any person, directly or indirectly, by himself or through 
any person, to pay, lend or contribute or offer or promise to pay, lend or con
tribute, any money or other valuable consideration in conuection with or iu respect 
of any election for any other purpose than the matters and services enumerated 
therein at their reasonable bona fide and customary value. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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381. 

CORRUPT PRACTICE ACT-POWER OF CA::\'DIDATE TO E:MPLOY 
PERSOX TO PASS CARDS AXD SOLICIT VOTES XEAR POLLS ON 
ELECTION DAY. 

Under Section 5175-26, General Code, by compliance with the requirements 
therein made, each candidate may employ a person for a compensation not to ex
ceed $5.00 p,;r day to stand at or near the polls on election day to distribute his 
cards to voters or to solicit their support. 

CoLUMBUS, 0Hro, May 18, 1912. 

Ho. F. l\I. STEVENS, Prosecuting Attome:y, Elyria, Ohw. 

DEAR SrR :-I beg to acknowledge receipt of your letter of l\Iay 15th, in which 
you request my opinion as follows: 

"Referring to the Kimble corrupt practices act, I wish to submit to 
you the following proposition: 

"Has a candidate under that act, the right to employ a person to 
stand at or near the polls on election day and distribute his cards to the 
voters as they approach the polls, or verbally solicit their support for 
the candidate for whom he is working or do both for compensation or 
gratuitously?" 

Under Section 5175-26, each candidate may designate one representative in 
each voting precinct upon each election day, whose name shall be certified to by 
the chairman and secretary of the controlling committee of a party to the board 
of deputy state supervisors of elections, at least two days before such registration 
or election day, and who may be paid for his services, by such candidate, not in 
excess of five dollars per day. 

I am of the opinion that by virtue of the above section a candidate is author
ized to employ a person to stand at or near the polls on election day, and dis
tribute his cards to the voters as they approach the polls, or verbally solicit sup
port for the candidate for whom he is working, so long as the compensation does 
not exceed five dollars per day, and the name of such person, acting as a repre
sentative of the candidate has been duly ·certified by the chairman and secretary of 
the controlling committee of the party to which he belongs, to the board of deputy 
state supervisors of elections not less than two days before the election. The 
candidate has no authority to designate a representative in each precinct, other 
than that given in the section above referred to. · 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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RESULTIXG TRUST-EFFECT OF ABAXDOX).lEXT OF XATIOXAL 
GUARD EXCA:.IP:.IEXT SITE TO BOARD OF TRADE AFTER THE 
BOARD HAD BEEX REDIBURSED BY CITY AXD COUXTY FOR 
THE PURCHASE OF SAID SITE-CITY OF XEW ARK AXD LICK
IXG COUXTY. 

The board nf trade, nf Newark, Ohin. paid fnr a site uPnn nhich the state 
established au encampment grou11d for the Ohio Natio11al Guard. The city a11d 
Licki11g county the11 issued and sold bonds, the proceeds of 'liilzich 7<•ere employed 
to reimburse the board of trade. lVhen the state abandoned said encampment, the 
site reverted, by provision of the original deed to the board of trade. 

Held: A resulting trust was thereby effected with the board of trade as 
trustee and tlze city and county as beneficiary. 

A conve}'ance is advised; however, from the board of trade to the city, set
ting out the circumsta11ces of the acquisition of the property. 

CoLUMBUS, Omo, May 15, 1912. 

HoN. PHILIP B. SMYTHE, Prosecuting Attorney; Hox. RODERICK JoNES, City So
licitor, Newark, Ohio. 

GENTLEMEN :-In your letter of March 7th you make the following statement 
of facts and request for opinion: 

"'vVe, Philip B. Smythe and Roderick Jones, respectively prosecuting 
attorney, Licking county, and city solicitor, city of :1\ewark, submit to 
you, for your advice and opinion, the following state of facts: 

"Prior to 1892 the state appointed a commission to select a site for 
a permanent encampment ground for the Ohio Xational Guard and es
tablish a permanent encampment ground to be afterwards located by 
said commission. 

"This was done by act of the legislature. The board of trade and 
other citizens of the city of Xewark and Licking county thought it would 
be for the benefit of the city of Newark and Licking county that this 
camp ground should be located on a site near the city of Xewark, 
known as the 'Octagon and Circle Forts.' After due consideration the 
said state commission agreed to locate said permanent encampment 
ground on said site on condition that the title to said site should be 
acquir-ed to the state of Ohio without cost to said state. In the year 
1892 the board of trade of the city and certain other persons, whose 
identity is not known to us, advanced sufficient money and purchased 
the ground agreed upon by the state commission and caused a deed for 
said ground to be made to the state of Ohio, with the provision therein 
incorporated that in case the state should cease to use said grounds for 
a permanent encampntent ground for the national guard that the title 
to said property should revert to the board of trade of the city of Xew
ark, February 19, 1892, the legislature passed an act authorizing and 
directing the commissioners of the county and the council of the city of 
X ewark to sell bonds in the sum of thirt~en thousand dollars, on the 
part of the county, and ten thousand dollars, on the part of the city, to 
reimburse the board of trade and such persons as had advanced said 
moneys for the purchase of said ground, and authorized the levy of a 
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special tax to pay said bonds as they matured. Said act further pro
vided that said bonds should not be issued unless the same should be 
authorized by a majority vote of the electors of the city and county. 
Afterwards the board of county commissioners and the city council, 
respectively, caused an election to be held on the question of whether 
or not said bonds should be issued, and which election resulted in a 
large majority, in each case, in favor of the issuance of said bonds. 
vVhereupon said bonds were issued and the money applied, presumably 
for the purposes designated in the act of the legislature. In 1905 and 
1906 the state abandoned said grounds, as a permanent camp ground for 
the national guard, having obtained another site at Camp Perry, near 
Ottawa, and caused all state property which had been placed on said 
ground to be removed to said Camp Perry. By an act of the legisla
ture, to be found in 99 Ohio Laws, 629, the governor was authorized and 
directed to convey said grounds to the board of trade of the city of 
Newark, which is a corporation organized under the laws of the state of 
Ohio, but not for profit, which was done. In 1910 said board of trade 
executed a lease of said grounds to the Licking County Club Company, 
which is also a corporation organized under the Jaws of Ohio. Said 
lease was to be for the period of twenty years, at a yearly rental of six 
hundred dollars, with the provision therein incorporated that said rental 
should be applied by said county club company in permanent improve
ments on said grounds, and with the further provision that, at any time, 
said lease might be terminated at the option of the board of trade upon 
the repayment to said county club company of any sums paid out for 
permanent improvements on said grounds. Certain citizens and taxpay
ers of the city and county recently commenced agitation to have the title 
to said grounds so altered that the same may be vested either in the 
city or county, or in the board of trade, as trustees, and we have been 
called upon by the county commissioners and the city council for our 
opinion in the matter. 

"In addition to the fact that, so far as we can see, any theory of 
legal remedy on behalf of either the city or county or both, is extremely 
hazy, and we have felt compelled to call upon your office for advice in 
this matter, on account of the fact that both of us are members of both 
corporations whose rights are at issue, feeling that it would be better 
and more satisfactory to all concerned that an opinion as to the legal 
rights of the city and county should be given by some official who 
would not be under any suspicion, bias or prejudice growing out of any 
adverse interest in the matter." 

From the above the facts which must govern this matter are as follows: 
For the purpose of securing a location in Licking county and near the city 

of Newark, for a permanent camp ground for the Ohio National Guard, the boarci 
of trade and certain citizens of the city of Newark advanced sufficient funds to 
purchase a site and had the deed ·for said grounds made by the grantors to the 
state of Ohio, which deed contained the provision that in case said camp ground 
should be abandoned by the state, the property should revert to the board of trade 
of the city of Newark. 

After the money had been so advanced and the deed so made, under author-· 
ity from the legislature, the city of Newark and the county of Licking issued 
bonds in the amounts of ten thousand dollars and thirteen thousand dollars, re
spectively, to reimburse the board of trade of the city of ?\ewark and the persons 
who had advanced the money for the purchase of said ground. 
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A special tax was authorized to pay said bonds as they matured, and pre
sumably said bonds have been paid, and the money raised by the same was paid 
to the board of trade and to the citizens who made the initial advancement of 
cash necessary to purchase said real estate. 

Afterwards the state abandoned said grounds, and by authority of the legis
lature caused a deed for said real estate to be made by the state to the board of 
trade of the city of Xewark. 

I take it that the above are all the facts that are essential to determine this 
question, and from them it appears that the board of trade has really no pecuniary 
interest in the property, nor have the citizens of Licking county, and the city of 
Newark, who originally advanced the money to pay for the same any interest 
therein, for I take it, from your letter, they have been fully reimbursed for the 
advancements so made by them. The property was really paid for by the city of 
Xewark and the county of Licking, the payment being made with the proceeds of 
the bonds issued as above stated, and, therefore, the deed having been made to 
the board of trade of the city of Newark, and the board of trade as such having 
advanced no consideration whatever for said deed, it must be held that a trust io. 
necessarily created for the benefit of the county of Licking and the city of New· 
ark in the board of trade of the city of Newark, i. e. the board of trade of tht 
city of Newark is vested with the title to said real estate as trustees for the count) 
of Licking and the city of Newark in proportion to the amount of the purchase 
price of said real estate contributed by such county and city respectively. 

It seems to me that this trust actually exists at the present time, and that 
no proceedings are necessary. However, if it is deemed necessary by anyone to 
have some record of this matter, a conveyar.ce could be made. by the hoard of 
trade of the city of 1'\ewark, as trustees, to some other trustee for the county 
and city, or to the county and city, in which conveyance a full recital could be 
made of all the facts as to the acquisition of this property. 

389. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

CHIEF OF POLICE, MARSHAL AND CONSTABLES-"MILEAGE"-AL
LOWANCE FOR TRANSPORTATION AND SUBSISTENCE OF A 
PRISONER-TRAVELING EXPENSES. 

The term "mileage" as employed in Section 3347, General Code, is intended 
to cover all personal expenses incurred by a constable, and he cannot be allowed 
further expenses for board, railroad hire, livery hire, etc. 

Under the same section, express provision is made for an allou:ance by the 
magistrate for expenses incurred in the trausportation and subsistence of a pris
oner. The same provisions, by virtue of Section 4581, General Code, apply to 
chiefs of police. 

CoLUMBus, OHIO, May 22, 1912. 

HoN. HARRY P. BLACK, Prosecuting Attorney, Tiffitt, Ohio. 

DEAR SIR:-Your favor of ·:May 6, 1912, is received, in which you ask an 
opinion upon the following: 
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"The question of subsistence of a chief of police, marshal and con
stable for themselves and their prisoner while executing and making 
arrest under warrant in a foreign county, query: Is the arresting offic 
cer entitled under the law for subsistence of prisoner and himself after 
the arrest has been made and while they are en route to the court where 
the affidavit was filed and the warrant issued, or is the cost of sub
sistence to be taken from the amount allowed him for his mileage?" 

The fees of a chief of police for services in a police court are provided for 
in Section 4581, General Code, which provides: 

"Other fees in the police court shall be the same in state cases as 
allowed in the probate court, or before justices of the peace, in like 
cases, and in cases for violation of ordinances such fees as the council, 
by ordinance,. prescribes, not exceeding the fees for like services in 
state cases." 

Section 4387, General Code, applies to the fees of a marshal of a village and 
reads: 

"In the discharge of his proper duties, he shall have like powers, 
be subject to like responsibilities and shall receive the same fees as 
sheriffs and constables in similar cases, for services actually performed 
by himself or his deputies and such additional compensation as the 
council prescribes. In no case shall he receive any fees or compensation for 
services rendered by any watchman or any other officer, nor shall he 
receive for guarding, safekeeping or conducting into the mayor's or 
police court any person arrested by himself or deputies or by any other 
officer a greater compensation than twenty cents." 

Section 4534, General Code, provides for the fees of a chief of police in a 
mayor's court, as follows: 

"In felonies, and other criminal proceedings not herein provided 
for, such mayor shall have jurisdiction and power, throughout the 
county, concurrent with justices of the peace The chief of police shall 
execute and return all writs and process to him directed by the mayor, 
and shall by himself or deputy attend on the sittings of such court, to 
execute the orders and process thereof and to preserve order therein, 
and his jurisdiction and that of his deputies in the execution of such 
writs and process, and in criminal cases, and in cases of violations of 
ordinances of the corporation, shall be co-extensive with the county, and 
in civil cases shall be co-extensive with the jurisdiction of the mayor 
therein. The fees of the mayor in all cases, excepting those arising 
out of violation of ordinances, shall be the same as those allowed jus
tices of the peace for similar services and the fees of the chief of police 
or his deputies in all cases, excepting those arising out of violations of 
ordinances shall be the same as those allowed sheriffs and constable in 
similar cases. 

These several statutes provide that the fees shall be the same for a chief of 
police, and a marshal as are provided for constables and sheriffs in similar cases. 
In construing this provision this department has held that where the fees pre-
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scribed for a constable are applicable, such fees are to be charged for services of 
a chief of police or a marshal, but that where a chief of police or marshal per
forms services, for which no fee is prescribed for a constable, such chief of police 
or marshal may be allowed the fee that is provided for a sheriff for similar serv
ices in like cases. 

The fees allowed a constable are set forth in Section 3347, General Gode, 
which provides: 

"For services rendered, duly elected and qualified constables shall 
been entitled to receive the following fees: For service and return of 
copies, orders of arrest, warrant, attachment, garnishee, write of re
plevin, or mittimus, forty cents, each, for each person named in the writ; 
service and return of summons, twenty-five cents for each person named 
in the writ; service and return of subpoena, twenty-five cents for one 
person, service on each additional person named in subpoena, ten cents ; 
service of execution on goods or body, forty cents; on all money made 
on execution, four per cent.; on each day's attendance before justice. of 
the peace, or jury trial, one dollar; each day's attendance before justice 
of the peace on criminal trial, one dollar; on each day's attendance be
fore justice of the peace in forcible detainer, without jury, one dollar; 
summoning jury, one dollar; mileage twenty cents for the first mile, 
and five cents per mile for each additional mile; assistants in criminal 
causes, one dollar and fifty cents per day, each; transporting and sus
taining prisoners, allowance made by the magistrate, and paid on his 
certificate; serving all other writs or notices not herein named, forty 
cents and mileage as in other cases; copies of all writs, notices, orders, 
or affidavits served, twenty-five cents; summoning and swearing ap
praisers in case of replevin and attachment, one dollar in each case; 
advertising property for sale on execution, forty cents; taking bond in 
re!Jlevin, and all other cases, fifty cents; each day's attendance on the 
grand jury, two dollars." 

As this section provides for the mileage of the constable and for the allow
ance for transporting and sustaining prisoners, it applies as well to the mileage and 
allowance of a chief of police and marshal in similar cases. 

This section fixes the mileage of a constable at twenty cents for the first 
mile and five cents per mile for each additional mile. 

The supreme court of Ohio has determined the meaning of mileage and the 
expenses for which the mileage is allowed. 

read: 
In case of Richardson vs. State, 66 Ohio St., 108, the first and second syllabi 

"The expenses which are authorized to be paid a county commis
sioner, by the last clause of Section 897, of the Revised Statutes, in
clude only his official expenses 'actually paid in the discharge of some 
official duty,' as distinguished from those incurred for his personal com
forts and necessities. He has no valid claim against the county, or its 
funds, beyond the per diem compensation and mileage allowed, for any 
of his personal expenses. 

"Expenses incurred for railroad fare, livery hire, charges for the 
use of his own conveyance, for the feed and shoeing of horses used by 
him, and for his board and others of a like nature, are of a personal 
characrer, for which no valid claim can be made against the county, 
although they are incurred while about the business of the county." 
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Williams, C. J., says on page 11, of the opinion: 

"It must be conceded that the three dollars per day allowed the 
commissioner is the limit of his compensation for his day's work, in 
whatever way it may be performed in the discharge of his official 
duties. He cannot lawfully claim that the county is also bound to pay 
his board, or other personal expenses. And, the 'mileage' allowed him 
is intended to compensate him for· expenses of his travel on official 
business. That is the legal meaning and import of the term." 

The mileage allowed a constable or other officer is allowed him to cover his 
personal expenses in traveling, and includes his expense of transpo1·tation and of 
subsistence. The mileage covers his railroad fare, or livery hire, and board for 
himself. 

Section 3347, General Code, contains the clause: 

"Transporting and sustaining prisoners, allowance made by the 
magistrate, and paid on his certificate." 

By virtue of this provision the magistrate before whom the charge is heard 
may make an allowance to the officer for the expense in transporting and sustain
ing his prisoner. This allowance can only include the expense of travel and sub
sistence of the prisoner. The officer must defray his own personal expense from 
the amount allowed him for mileage. 

In conclusion: A chief of police, marshal or· constable cannot be allowed his 
personal expenses for his meals when engaged in arresting a person accused of 
crime, in addition to his mileage. The amount allowed him as mileage covers this 
item of expense. 

The magistrate may make an allowance to a constable, chief of police or 
marshal for the expenditure caused by reason of the transportation and sub
sistence of a prisoner. This latter allowance is in addition to the mileage allowed 
the officer. 

394. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney Gmeral. 

BIDS UPON COUNTY FUNDS-FAILURE OF BIDDING DEPOSITARY 
TO NAME SECURITY, FATAL-DEFINITENESS AS TO AMOUNT. 

A bank bidding as a depositary for county funds, under Section 2716, 
General Code, must name its seettrity and a general statement to the effect that 
reliable surety company bond will be furnished is not of sufficient definiteness. 

A bid upon the inactive funds of a county, for a definite period is a sufficiently 
definite bid to include all said funds, if other requirements are complied with. 

CoLUMBUs, OHIO, May 23, 1912. 

RoN. HoLLIS C. JoHNSTON, Prosecuting Attorney, Gallipolis, Ohio. 

DEAR SIR:- Your favor of May 21, 1912, is received in which you state as 
follows: 
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"Today the county commissioners of Gallia county received bids for 
the county money for a period of three years. Two questions have 
a'risen. 
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"First. The Crown City Bank of Crown city, Ohio, the highest 
bidder, bid for $15,000.00 of the inactive funds 4.51 per cent., but did 
not name the name of its sureties, but did say 'said deposit to be se
cured by a bond of a reliable surety company or companies. The ques
tion upon this bid is, does their failing to name the sureties invalidate 
their bid? 

" The Commercial and Savings Bank bid for the inactive deposit 
4.10 per cent, not naming any amount, but intending to take the whole 
or any part allowed to it, but not saying so in its bid, but using the 
following language: 'In accordance with your legal notice, The Com
mercial and Savings Bank of Gallipolis, Ohio, hereby offers you 4.10 
per cent. on the inactive funds of Gallia county for a period of three 
years, beginning June 20, 1912.' The Ohio Valley Bank bid 4 per cent. 
on the inactive funds and the amount of $30,000.00 is named by it, and 
the question comes up between the Commercial and Savings Bank and 
the Ohio Valley Bank whether or not the failure on the part of the 
Commercial and Savings Bank to name the amount desired would 
entitle the Ohio Valley Bank to the money." 

The county depository act is found in Sections 2715, et seq., of the General 
Code. 

Section 2716, General Code, provides: 

"When the commissioners of a county provide such depositary 
or depositaries, they shall publish for two consecutive weeks in two 
newspapers of. opposite politics and of general circulation in the 
county a notice which shall invite sealed proposals from all banks or 
trust companies within the provisions of the next two preceding 
sections, which proposals shall stipulate the rate of interest, not less 
than two per cent. per annum on the average daily balance, on inactive 
deposits, and not less than one per cent. per annum on the average 
daily balance on active deposits, that will be paid for the use of the 
money of the county, as herein provided. Each proposal shall contain 
the names of the sureties or securities, or both, that will be offered to 
the county in case the proposal is accepted." 

Section 2717, General Code, provides: 

"At the hour of twelve o'clock noon on the Monday next following 
the last insertion of such notice, the commissioners in open session shall 
open the sealed proposals and award the use of such money to the 
bank or banks or trust companies that offe£ the highest rate of in
terest therefor on the average daily balance, provided proper sureties, 
securities or both, are tendered in the proposal." 

In making its bid the bank or trust company is required by Section 2716, 
supra, to give the names of the sureties or securities that it will offer the county 
if the money is offered it, and these must be named in its proposal or bid. 

By virtue of Section 2717, General Code, the county commissioners open 
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the bids and award the use of the money. The money is to be awarded to the 
bank offering the highest rate of interest, provided "proper sureties, securities or 
both, are tendered in the proposal." 

It is the evident purpose of the statutes that when proposals are sub
mitted for the use of county money, they shall be complete, and that they shall 
be submitted in such definite terms that the county commissioners may consider 
them and make the awards for the use of the money from the terms of the pro
posals. 

The provisions of Section 2717, General Code, will prevent the county 
commissioners from awarding the use of the money to a bank which fails to 
tender or name proper sureties or securities or both, in its ·proposal. 

The proposal you submit did not name the sureties, or securities, to be 
tendered by the bank for. the use of the money, if its proposal .was accepted. 
It did not, therefore, comply with the provisions of the law, and the county com
missioners could not award the use of the money on such proposal. The pro
posal was not properly submitted and could not be considered. 

It might be urged that the proposal did comply with the law by naming 
the security. The word "securities" as used in the statutes under consideration 
does not refer to a bond executed by a bonding company, but refers to bonds is
sued by the United States, the state of Ohio, and the political subdivisions as 
set forth in Section 2732, General Code. 

Your second question is governed by the provisions of Section 2715-1, 
General Code, as enacted by the last legislature, and set forth in 102 Ohio Laws 
at page 59. 

Said Section 2715-1, General Code, provides: 

"The deposits in active depositaries, as provided for in the next 
preceding section shall at all times be subject to draft for the purpose 
of meeting the current expenses of the county. The deposits in inactive 
depositaries shall remain until such time as the county tre'!.surer is obliged 
to withdraw a portion or all of same and place it in the active de
positary or depositaries for current use. Each bank or trust company, 
when submitting proposals as provided in Section 2716 for the inactive 
deposits shall stipulate the amount of money desired by such bank 
or trust company; and when the aggregate amount placed with all the 
banks and trust companies, qualifying for same, in any county, does 
not equal the amount that may be placed into inactive depositaries 
the county commissioners shall, upon securing sufficient additional 
security from any or all of such inactive depositaries authorize the 
county treasurer to increase the deposits therein ; or such county com
missioners shall in the manner herein provided designate a bank or 
banks or trust companies, located outside of the county in which the 
county treasurer shall deposit such excess funds." 

While it is true that the bank bidding shall stipulate the amount of money 
desired by such bank or trust company, yet, in my judgment the bid of The 
Commercial and Savings Bank of Gallipolis is in accordance with that require
ment of the statute. 

You advise that the banks bid was as follows : 

"In accordance with your legal notice, The Commercial and 
Savings Bank of Gallipolis, Ohio, hereby offers you 4.10 per cent. on 
the inactive funds of Gallia county for a period of three years, beginning 
June 20, 1912." 
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The meaning of this, in my judgment, is that the bank bids for the whole 
of the inactive funds. There is no uncertainty about the meaning of the bid; 
they are entitled to the whole of the funds. If, however, another bank should bi:i 
a higher rate for only a part of the funds the form of bid of The Commercial 
and Savings Bank would be sufficiently definite to entitle them to the inactive 
deposits not awarded to the higher bidding bank. 

After all, the object of the statute is the protection of the public, and by 
holding the bid as legal there is no possible danger of any abuse. So long as 
a bid is bona fide and in substantial compliance with the statute I should always 
go slow to pursue any course that would deny the public the benefit of the 
higher rate of interest, unless in so doing a way would be opened up to abuses. 

396. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

TAXES AND TAXATI0~-SMITH ONE PER CENT. TAX LAW-ELEC
TION FOR IMPROVEMENT OF TOW.1\'SHIP AND VILLAGE 
ROADS BY GENERAL TAXATION-EFFECT OF TWO MILL LIM
ITATION UPO~ INDEBTEDNESS Il\'CURRED. 

Inasmuch as, in a11 election for the purpose of improving roads, within the 
township a11d village by general taxatio11, under Sections 6976-7008, General Code, 
the people do not vote upon the proposition of issuing bonds, and trustees are 
left the discretion of dispe11sing with bond issues and using the proceeds of direct 
levies under Section 7006, indebted11ess incurred for this purpose after June 1, 
1911, is within the two mill limitation of the Smith one per cent. law. 

ilzdebtedness incurred prior to June 1, 1911, however, are not within said 
limitations. 

CoLUMBus, 0Hro, May 13, 1912. 

HoN. DoN.]. YouNG, Prosecuting Attorney, Norwalk, Ohio. 

DEAR SIR :-I regret my inability to sooner answer your conununication of 
~Jay 2nd. The pressure of business in this office at the present time has made it 
impossible for me to comply with your request that my reply should be in your 
hands by May 6th. 

You ask my opinion upon the following question: 

"The township of New Haven has within its limits the incor
porated village of Chicago Junction. About eight years ago an election 
was held in this township and in the village, under the provisions of old 
Section 4686-1-25, for the purpose of improving the roads by general 
taxation within the township and village. This election was successful, 
and during the period up to the present time, the township trustees have 
issued bonds and improved the roads and there is at the present time 
outstanding $32,000.00 of bonds .. 

"They desire to continue to issue bonds under this election, and 
the question that confronts them is whether, under old Section 4686-18-
18a, the tax levy there provided for must be included within the two
mill limit of the Smith law, so-called." 
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The sections to which you refer by the sections numbers as given m Bates' 
Annotated Ohio statutes are now found in Section 6976 to Section 7018, inclusive, 
General Code. In quoting such parts of this act as are material in the determina
tion of your question I shall, for convenience, use the General Code numbers, 
as there have been no material changes in phraseology as between the former 
statutes and the present sections embodied in the code. Such material portions 
are as follows: 

"Sections 6976. The trustees of a township, when the petition of 
one hundred or more of the taxpayers of such township is presented 
to them, praying for the improvement of the public roads within such 
township and including a road running into or through a village or city, 
shall submit the question of the improvement of said roads to the 
qualified electors of the township at the next general election or at a 
special election, held after the presentation of such petition. 

"Section 6977. The qualified electors of such township, at said 
election, shall have submitted the policy of the improvement of its 
public roads by general taxation. Those voting in favor of such prop
osition shall have on their ballot 'road improvement by general taxa
tion-yes,' and those opposed, 'road improvement by general taxation
no.' 

"Section 6982. At such election, if a majority are in favor of the 
policy of the improvement of the public roads of such township by 
general taxation, the trustees of the township shall appoint three freeholders 
as commissioners, who shall serve three years from and after the date of 
their appointment, and if vacancy ~ccurs upon such board it shall be 
filled by appointment for the unexpired term by the trustees. 

"Section 6985. Such commissioners shall designate and determine 
the established roads and streets in the township which, in their opinion, 
shall be improved. The commissioners shall call to their assistance a 
competent engineer, who shall make a correct map of the township, 
plainly showing the established roads and streets therein which have 
been by such commissioners designated for such improvement, also pro
files of such roads and streets showing the grade thereof, as they then 
exist or have been established, which he shall turn over to the custody 
of the township clerk. 

"Section 6987. After the report of the commissioners, and the map 
and the profiles have been filed with the township clerk, the township 
trustees, in determining which roads shall be first improved, of those 
designated by the commissioners, shall select those nearest the center 
line of such township, north and south. If, in their opinion, it is 
not expedient to improve all roads in all directions at one time, they 
shall improve the roads which in their opinion are the most traveled 
and used within such township. 

"Section 7001. The trustees of a township in which free turn
pikes have been constructed under the provisions of this subdivision of 
this chapter, when the petition of twenty-five per cent. or more of the 
taxpayers of such township, including any village therein, is presented to 
them praying that no further levy be made under such provisions, shall 
submit the question of making no further levy to the qualified electors 
of the township and village, at the next general election held after the 
presentation of the petition. The qualified electors of the township 
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and village at said election, shall have submitted to them the policy of 
making no further levy under such provisions. 
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"Section 7003. At such election, if a majority of the votes cast are in 
favor of no further levy for road improvements, the township trustees 
shall thereafter make no further levy under this subdivision of this 
chapter. If a majority of the votes cast are against no further levy, 
the trustees sh.all proceed to levy under such subdivision in a like 
manner as before the election. 

"Section 7004. For the purpose of providing the money necessary 
to meet the expenses of improving such roads and streets the trustees 
of a township, if advisable in their opinion, may issue the bonds of the 
township clerk, payable at such times as they determine, not exceeding 
thirty years, in the sum of five hundred dollars each, bearing interest at 
a rate not to exceed five per cent. per annum payable semi-annually. 

"Section 7006. \<Vhen the trustees of such township have de
termined to improve a road, as herein provided, in order to provide for 
the payment of such improvement and to provide a fund for the re
demption of bonds issued by them under the provisions of the next 
two preceding sections, with interest thereon, in addition to the other 
road taxes authorized by law, they shall levy annually upon each dollar 
of valuation of all taxable property of such township an amount not 
exceeding six mills upon each dollar of such valuation, and shall con
tinue such levy from year to year until the roads and streets, by said 
commissioners designated for improvement, have been improved, as 
herein provided, and the bonds issued for that purpose, with interest 
thereon, have been paid. 

"Section 7007. The trustees of such township, when the petition 
of one hundred or more of the taxpayers of the township, including 
a city village therein, is presented to them praying for an increase of 
tax levy for the improvement of public roads and streets of the 
township and city or village, shall submit the question for an increase of 
tax levy for the improvement of public roads and streets to the qual
ified electors of the township and the city or village, at the next general 
election or at a special election held after the presentation of such 
petition. 

"Section 7008. The qualified electors of such township, and city 
or village, at said election, shall have submitted to them the policy of an 
increase of tax levy for the improvement of its public roads and streets 
by general taxation. Those voting for such proposition shall have on 
their ballots, 'increase of tax levy for road improvement by general 
taxation-yes,' and those opposed, 'increase of tax levy for road im
provement by general taxation-no.' " 

I need not burden this opinion with extensive quotations from the Smith 
one per cent. law, so-called. In the case of State ex rei. vs. Sanzenbacher, 84 
0. S., unreported, it was held that the internal limitations of Section 5649-3a of 
that act do not include levies for interest and sinking fund purposes to provide 
for indebtedness incurred prior to June 1, 1911, or thereafter, by a vote of the 
people. 

Under this decision I think there is no question as to such levies as are now 
necessary to provide for the retirement of the outstanding bonds-that is, those 
issued prior to June 1, 1911, under the sections above quoted. Levies for this 
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purpose are not within the two-mill limitation upon township levies, provided 
for in said Section 5649-3a. 

As to levies for interest on and the retire~ent of principal of bonds issued 
after June 1, 1911, the sole question which is at all debatable, in my opmwn, is 
as to whether or not such bonds issued under the sections above quoted, are to 
be regarded as "indebtedness incurred by. a vote of the people." 

On the one hand, I am clearly of the opinion that such levies are "levies 
by a township for township purposes" within the meaning of said Section, 5649-3a. 

Road levies under the above sections have every characteristic of township 
levies, and they are not included in the catalog of levies exempted from the in
ternal limitation by Section 5649-3a itself. 

On the other hand, it is equally clear in my mind that the mere fact that no 
election was held after June 1, 1911, is not conclusive. I do not construe the 
decision in State ex rei. vs. Sanzenbacher as applying to indebtedness incurred by 
a vote of the people held or taken after June 1, 1911, but, as I have already 
phrased it, to indebtedness incurred after June 1, 1911, by a vote of the people, 
whether such vote was reported prior to that date or thereafter. 

Coming now to the sole question which I deem to be involved in your letter, 
I beg to state that after careful consideration I have come to the conclusion that 
bonded indebtedness created under the sections above quoted is not "incurred by 
a vote of the people," as that phrase is used in the Smith law, and as the supreme 
court evidently intended it to be applied to the construction of Section 5649-3a 
thereof. 

The only question submitted to the electors is that of the policy of iin
proving roads by general taxation as opposed to that of improving roads by local 
assessment in whole or in part. The electors never approve any specific bond 
issue, nor does it necessarily follow that because the proposition submitted to 
them has carried, an indebtedness will be incurred. To be sure, the success of 
the proposition at the polls authorizes the trustees to incur indebtedness under 
the limitations of Section 7108 of the General Code, but the authority thus con
ferred is not direct. The people do not vote upon the proposition of issuing 
bonds, and the trustees might, if they saw fit, dispense with such issue of bonds. 
They may, if they choose, use the proceeds of the levies under Section 7006, 
above quoted, directly to pay for the cost of the improvement, or rather that 

- portion of it to be carried on within any one year, instead of anticipating such 
levies by the issue of bonds. 

For all of the above reasons, I am of the opinion that levies under the act 
concerning which you inquire are not levies for sinking fund and interest purposes 
to provide for an indebtedness incurred by a vote of the people within the meaning 
of the Smith one per cent. Ia w as construed by the supreme court in the case 
above cited. There being no other reason for holding such levies exempt from 
the two-mill limitation of Section 5649-3a, I am of the opinion they are to be 
included therein, except, of course, as already stated, insofar as they apply to and 
are made for the purpose of extinguishing indebtedness incurred prior to June 
1, 1911. 

Very truly yours, 
TrMOTHY S. HoGAN, 

Attorney General. 
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397. 

TEACHER-CG:\IPEXSATIO).T BY BOARD OF EDUCATIOX FOR SERV
ICES WITHOUT CERTIFICATE-SPECIAL LEGISLATIVE ACT 
VALID-CO);STITUTIONAL LAW. 

A special act of the legislature providing for the payment by a board of 
education of compensation to a teacher who performed teacher's services ~vithout 
a certificate as well as janitor's services at the behest of said board, is not invalid. 

CoLUMBUS, OHIO, ~lay 24, 1912. 

Ho:;o. HoLLAND C. WEBSTER, Prosecuting Attorney, Toledo, Ohio. 

DEAR SIR :-1 beg to acknowledge receipt of your letter of February 14th, 
in which you inquire as follows: 

"Enclosed herewith find copies of communications from this office 
to the board of education of Washington township, this county, under 
dates of February 23, 1910, December 14, 1910 and August 19, 1911, 
which are self-explanatory. 

"You will note that the question involved is whether or not the 
board of education of Washington township, Lucas county, Ohio, can 
lawfully make payment to Miss Hattie Vermilyea of the sum of $345.00, 
said amount representing six months' services as teacher at $55.00 
per month, and five months' services as janitress at $3.00 per month, 

·these services covering a period of time during which l\Iiss Vermilyea 
had no certificate authorizing her to teach. 

"I am advised that the board of education is well satisfied with the 
services rendered by Miss Vermilyea, and that it is ready ami willing to 
pay the amount in question, provided an opinion is rendered them from 
this department or from your department, to the effect that they may 
lawfully do so. Permit me to say that the prosecuting attorney of this 
county is not inclined to interpose any objection to the payment of these 
services, provided that your department will approve the same. The ac
counting bureau, in making examination of the affairs of the township, 
will doubtless report the situation as one in which the board of educa
tion had no authority to make payment, unless it be that the provisions 
of house bill Xo. 352, entitled, 'An act to provide for the payment of a 
certain sum to ~[iss Hattie Vermilyea, \Vashington township, Lucas 
county, Ohio, as compensation for her services as a teacher and jan
itress,' as passed l\Iay 31, 1911, would authorize such payment. 

"If your department should be of the opinion that payment should 
be made to Miss Vermilyea as authorized in this act referred to, and 
the accounting bureau thereupon advised of such action, this depart
ment here will submit to your ruling in the matter. Kindly let us have 
your opinion at your earliest possible convenience." 

In reply thereto I desire to say that Section 7690, General Code, provides as 
follows: 

"Each board of education shall have the management and control 
of all of the public schools of whatever name or character in the dis
trict. It may appoint a superintendent of the public schools, truant offi-
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·cers and janitors, and fix their salaries. If deemed essential for the best 
interests of the schools of the district, under proper rules and regula
tions, the board may appoint a superintendent of buildings, and such 
other employes as it deems necessary, and fix their salaries. Each board 
shall fix the salaries of all teachers, which may be increased, but not 
diminished during the term for which the appointment is made. Teach
ers must be paid for all time lost when the schools in which they are 
employed are closed owing to an epidemic or other public calamity." 

I gather from the correspondence enclosed that Miss Vermilyea has taught 
school for many years, having a teacher's certificate, and that she was unable to 
take the examination for renewal of certificate on account of illness. There is 
considerable doubt as to the wisdom of requiring a teacher who has been licensed 
to teach for a period of years to continue to take an examination at stated in
tervals so long as she may wish to remain a teacher. This consideration, how
ever, should not control the law, but it is a matter not to be left out of the facts 
in determining the question of whether or not, under all of the facts stated in your 
question, Miss Vermilyea should not be compensated for the time about which 
you inquire. l t appears that she was a faithful teacher, rendered good service, and 
no complaint was made as to her competency. 

No premium, it is true, is to be put upon the employment of any person 
who has not the qualifications required by law, yet the circumstances in this case 
disclose the good faith of the board of education. There is always some liberality 
to be shown in favor of one who is in any wise deficient on account of ill health. 
No doubt the board of education of Washington township had this in mind when 
it permitted Miss Vennilyea to continue teaching without a certificate, and doubt
less, too, the last General Assembly acted upon this theory when it passed an act 
entitled : 

"An act to provide for the payment of a certain sum to Miss Hat
tie Vermilyea, Washington township, Lucas county, Ohio, as compensa
tion for her services as a teacher and janitress," 

found in 102 0. L., 481, and which is as follows: 

"WHEREAS, Hattie Vermilyea, at the request of the board of edu
cation of Washington township, Lucas county, Ohio, and under a con
tract duly entered into, has taught such school during the months of 
February, 1\.Jarch, April, May, June and September, 1910. without having 
received a certificate so to do, on account of sickness at that time, and 

"WHEREAS, Miss Hattie Vermilyea at the request of such board 
rendered janitor services during the months of February, March, April, 
May and June, 1910, therefore, 

Be it enacted by the General Assembly of the State of Ohio: 

"SECTION 1. That the board of education in· school district No. 9, 
of \Vashington township, Lucas county, Ohio, be and they are hereby 
authorized to pay Hattie Vermilyea out of the tuition fund under their 
control and not otherwise appropriated, the sum of three hundred and 
forty-five ($345) dollars, being the sum due her for her six months at 
$55.00 per month, and also due her for five months' janitor service at 
$3.00 per month. 

"SECTION 2. Upon the order of the board of education of such 
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township, the clerk of such board is hereby authorized to issue his war
rants, and the treasurer of such board is hereby authorized to pay such 
warrant in favor of such Hattie Vermilyea out of the tuition fund under 
the control of such board of such township and not otherwise appro
priated." 
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This department hesitates to pronounce any act of the legislature invalid, 
and never does so unless the act is clearly unconstitutional, or fatally defective, 
and added thereto, unless the recognition of the invalid statute as a lawful one 
were calculated to work future injury, public justice does not require the !>Ub
mission of :\fiss Vermilyea's claim to a court, and I therefore, without any hesi
tation, recommend to you to advise the board of education to give her voucher. 

400. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

GA:\iBLil\G DEVICE-SLOT MACHINES-EFFECT OF GIVI~G CHE\Vll\G 
GUM ON EVERY PLAY. 

The operation of a slot machine where the pla}•er may receive from 5 celtis 
to $2.00 per play, is 11011e the less the opcratio11 of a ga111bling device witlzi11 the pro
hibition of Sections 13056 a11d 13066, General Code, when the player is given a pack
age of gum 011 every pla}•. 

CoLUMBUS, OHIO, May 31, 1912. 

lioN. JosEPH T. DoAN, Prosecuting Attomey, ~Vilmi11gton, Ohio. 
DEAR Sm :-T herewith acknowledge receipt of your communication of April 

8th, 1912, wherein you state: 

"The question that concerns a portion of this county is, How far 
can a slot machine go before it is run in violation of the law? A· firm 
has a slot machine in its place of business, a 'nickel' is placed in the ma
chine, and in return you are liable to get five-cent chips up to as high as 
$2.00 in the aggregate, a person receiving at least a package of chewing 
gum. Does the giving of the gum prevent the machine becoming a gam
bling device under the statutes?" 

In reply thereto, I desire to say that Section 13056 of tht General Code pro
vides as follows: 

"\Vhoever permits a game to be played for gain upon or by means 
of a device or machine in his house or in an outhouse, booth, arbor or 
erection of which he has the care or possession, shall be fined not less 
than fifty dollars nor more than two hundred dollars." 

Section 13066 of the General Code provides as follows: 

"\Vhoever keeps or exhibits for gain or to win or gain money or 
other property, a gambling table, or faro or keno bank, or a gambling 
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device or machine, or keeps or exhibits a billiard table for the purpose 
of gambling or allows it to be so used, shall be fined not less than fifty 
dollars nor more than five hundred dollars and imprisoned not less than 
ten days nor more than ninety days, and shall give security in the sum of 
five hundred dollars for his good behavior for one year." 

In construing the said sc;ctions the courts have held that slot machines are 
gambling devices, as follows: 

"The plaintiff claims the sum of fifteen and seventy-five one-hun
dreth dollars ($15.75) for money lost and paid to defendant on account 
of a scheme of chance, commonly known as a slot machine * *. 

"An attachment was issued under the provisions of Section 6489, 
Revised Statutes. 

"It is claimed by the defendant, on a motion to dismiss the attach
ment, that the transaction upon which the action is brought is a gam
bling contract and therefore void and that an attachment will not lie 
upon such contract. * * * * * . 

"This leads to the inquiry whether the liability incurred in this case 
results from crime. 

"The device used in the transaction is the cause of this aetion 
is known as a slot machine and is operated by inserting in a slot at the 
top a coin which finds its way into one of the several compartments at 
the bottom, according as it is deflected to one side or the other by pegs 
or other obstructions against which it may chance to strike. 

"In my opinion it is clearly within the definition of a gambling 
machine, in Section 6934, Revised Statutes (Section 13066 of the General 
Code), the keeping of which for the purpose of gambling is punishable 
by fine and imprisonment, and is therefore a crime under the laws of this 
state." 

(Wise vs. Martin, 5 0. D., 550. 7 Ohio, N. S., 660.) 

Sixth syllabus. 

"A slot machine is a 'gambling device within the meaning of Sec
tion 6933 Rev. Stat. (Section 13056 General Code)· which prohibits the 
playing of any game whatsoever for gain by means of any 'gambling 
device or machine of any denomination or name. 

"(Kubach vs. State, 14 0. D., 726, 1 0. N. P., n. s., 405.)" 

It is my opinion that the giving of gum, whether equal to or less than the value 
of a nickel for each nickel placed in the slot of the machine, is not such an act or 
subterfuge as to take such machine from out of the operation of the statutes above 
quoted. As you suggest in your opinion, the nickel is put in to pay for the 
chance to get more than its value, which fact clearly brings such machine within 
what is termed a "gambling device." 

There are no Ohio decisions decisive of the question as based upon the facts 
in your inquiry. I find upon investigation, howeve1, that there are a number of de
cisions from other states which hold such machine to be a "gambling device" where 
the operator of the machine in every instance receives value or something of 
value for the money he puts into such machine and with a chance of receiving more 
than the value of money he so puts into such machine. I herewith quote from 
some of those decisions, as follows: 
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"A merchant who gives .to a designated class of customers an op
portunity to secure, by lot or chance, any article of value additional to 
that for which such customers have paid, violates the provisions of Section 
4D7 of the Penal Code, which declares that 'no person shall keep, main
tain, employ or carry on any lottery in this state, or oth.er scheme or 
device for the hazarding of any money or valuable thing.' 

"(l\Ieyer vs. State of Georgia, 51 L. R. A., 496.) 

"In Cullinan vs. Hosmer, 100 App. Div. 148, 91 N. Y., Supp. 607, the 
operation of a slot machine into which any person dropping five cents 
became entitled by its operations to at least one five-cent cigar, and 
possibly to three, was held to violate the condition of an undertaking of 
an applicant for a liquor tax certificate that he would not 'suffer or permit 
any gambling to be done in the place designated,' there being absent any 
element of chance and resulting loss so far as the operator of the machine 
was concerned; ·but in Re Cullinan, 114 App. Div., 654, 99 N. Y. Supp. 
1097, the same court announces that, upon more mature consideration of 
the question, and in view of a decision of the court of appeals subse
quently coming to its attention, it had arrived at a different conclusion. 
It was there held that the maintenance in a saloon of a slot machine 
known as the Yale Wonder Clock, which, upon being operated, discharged 
disks entitling the player to 5, 10, 15 or 25 cents in trade, was a violation 
of a provision of the liquor tax law prohibiting gambling in a saloon. 

The court said: 
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"'The chief element of gambling is the chance or uncertainty of the 
hazard. The chance may be in winning at all, or in the amount to be won 
or lost. In using the present machine we may assume that the player 
cannot lose. By far the greater majority of the checks called in trade 
for the precise sum deposited in the slot. If every ticket represented 
five cents, the machine would not be patronized. The bait or inducement 
is that the player may get one of the checks for a sum in excess of the 
nickel he ventures; and that is the vice of the scheme. 1 f he wins more 
than he pays, the proprietor must lose on that discharge of the ticket. To 
constitute gambling it is not important who may be the loser.' 

"In l\Ieeks vs. State (Texas Crim, App.) 74 S. W., 910, it was held 
that evidence that defendant kept in his saloon a slot machine, which, 
when operated upon the insertion of a nickel or a metal check, would 
display poker hands, such hands winning, in proportion to their value, 
various numbers of cigars ; that, in paying the winnings, th~ machine did 
not work automatically, but retained what was played into it, and 
defendant in person paid the player; that it was generally the custom to 
pay in trade checks unless cigars were demanded; that there was printed 
on a card attached to the machine a statement, 'Every 5 cents played gets one 
S-cent cigar,' but that if the party lost, defendant did not pay anything 
unless he demanded it; and it was not the general rule of players to ask 
for and receive anything unless they won ; that the machine would win in 
such a rising scale that, while it would play about even, .it would lose 
altogether about four times out of five; that the machine was kept as a trade 
leader for the purpose of attracting crowds into the defendant's place 
of business and increasing his sales-was sufficient to sustain a conviction 
for exhibiting a gambling table and bank, commonly called a 'slot machine,' 
for the purpose of gambling. 

"In State vs. Vasquez, 49 Fla., 126, 38 So., 830, it was held that 
a machine from which one who put in a check, costing five cents, stood a 

15-Vol. 11-A. G. 
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chance of getting, in addition to a cheap cigar and a tune from a 
musical instrument, two or more, up to forty, additional checks that 
were good for five cents each in trade at the place in which the 
machine was placed, was a gambling apparatus which was not pro
tected by a statute licensing 'lung testers,' striking machines, weighing 
machines, chewing gum stands, or automatic penny in the slot machines, 
or any other device of a similar nature,' especially where the state 
constitution expressly prohibits lotteries. 

"In Lythe vs. State (Tex. Crim. App.) 100 S. W. 1160, it was 
held that one who, on various occasions, deposited a nickel in a con
trivance known as a Yale Wonder Clock, which discharged checks en
titling the player to 5, 10, 15 or 25 cents worth' of merchandise, work
ing automatically and requiring no personal supervision, was properly 
convicted of unlawfully betting at a gambling table and bank. 

("These four last mentioned cases are taken from Lawyers' 
Reports Annotated, 20 New Series, 1909, pages 240 et seq.)" 

Second syllabus. 

"A slot machine, so operated that the operator putting into it a 
nickel coin receives in any event a cigar of the value of his coin, and 
also stands to win by chance additional cigars without further payment, 
is a gambling device. 

"(Lang vs. Merwin, 99 Maine Reports, 486.)" 

Therefore it is my conclusion under the circumstances arid facts stated in 
your inquiry that the mere giving away of chewing gum does not prevent such 
machine from being a "gambling device" and that furthermore such machines 
come within the prohibition of the statutes of Ohio, as above quoted. 

415. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

ROADS- ONE MILE TURNPIKE ASSESSMENTS- COl\UviiSSIONERS 
MUST BE APPOINTED FR01I JUDICIOUS FREEHOLDERS RESI
DENT WITHIN BOUNDS OF ROAD. 

The recent introduction by the legislature into the statutes relating to one 
mile ascssment pikes, of language requiring the road commissioners to be selected 
from judicious freeholders "residing within the bounds of the road," makes clear 
the legislative intent that others than such freeholders cannot be appointed even 
when such resident freeholders do not exist: 

CoLUMBUS, OHIO, June 3, 1912. 

RoN. JoHN G. RoMER, Prosecuting Attorney, Celina, Ohio. 

DEAR Sm :-I beg to acknowledge receipt of your letter of March 6th, which 
is in part as follows: 

"We have two petitions before the county commissioners for road 
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improvement under 'One ::\Iile Assessment Pikes' under Section 7232 to 
7321, General Code. 

"Section 7234 provides that the county co-mmissioners shall appoint 
three judicious freeholders residing within the bounds of said road, to 
be commissioners of said free turnpike road. 

"Query: Can the commissioners appoint any other than freehold
ers living within the bounds of said road in case where there are not 
three judicious freeholders? 

"In both cases there are but two resident land owners living within 
the bounds of said improvements, the lands being owned by persons 
living outside of the bounds of said limits as laid down; in one case we 
could have but one who could act, as the other is an invalid. The people 
owning lands to be assessed are in favor of proposed improvements 
and prefer the 'one mile assessment law' and would all agree to let the 
township trustees act as commissioners or any other that might be ap
pointed. There are renters on said lands within territory, but they are 
not freeholders." 
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So far as a careful search of the digests of decisions of the courts of this 
state reveals, your question has not been adjudicated. A consideration of the his
tory of this statute is therefore important in order to determine the legislative in
tent in its enactment. As originally enacted, March 29, 1875 (72 0. S., 93), it 
provided for the appointment of road commissioners to lay out and establish free 
turnpikes, in the following language : 

"Said commissioners shall appoint three judicious freeholders of 
the county, to be commissioners of such free turnpike road." 

This law was amended in several particulars, :March 28, 1876 (73 0. L. 96), 
but the above quoted language was retained. 

Said statute became Section 4775 of the Reviseu Statutes and the language 
thereof remained unchanged until April 16, 1900 (94 0. L., 334), when it was 
amended so as to read as follows: 

"Thereupon the commissioners shall appoint three judicious free
holders of the county, resident within the bounds of said road, etc." 

and the same was carried into the General Code as Section 7234, as above quoted. 
The addition of the words "resident within the bounds .of said road" clearly 

indicates, to my mind, the disapproval of the General Assembly of the method of 
appointment of such road commissioners previously in vogue, and the intention 
of that body to limit the appointment of such commissioners to freeholders, resi
dent within the bounds of a road, rather than freeholders of the county generally, 

as had been the law for twenty-five years. 
It is, therefore, my opinion that county commissioners, under the law as it 

now exists, may not legally appoint, as commissioners of said road, persons other 

than freeholders resident within the bounds thereof. 
I am aware of the inconvenience which this holding may cause, but it is the 

only one I can consistently make in view of the plain provisions of said statute. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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420. 

SICK, POOR-COUNTY COMMISSIONERS-FORMATIO~' OF CORPORA
TION FOR PURPOSE OF LEASING ROOMS FROM PRIVATE 
HOSPITAL AND RECEIVING COUXTY FU::\DS FOR CARE OF IN
DIGENT SICK-INDIRECT VIOLATION OF LAW. 

An independent corpor.ation formed for the purposes of leasing rooms from 
a private hospital for profit, could not constitute such a hospital as is contemplated 
by Sections 2502 and 2181-1, General Code, authori:::ing the county commissioners 
to make payments to charitable hospitals for the care of indigent sick and disabled. 

The formation of such a corporation for these purposes would constitute 
an attempt to do indirectly what couliJ not be done directly, namely: an arrange
ment with the private hospital for profit from which the rooms were intende~ 
to be leased. 

CoLUMBUS, Oaro, June 7, 1912. 

HoN. ALLEN T. WILLIAMSON, Prosecttting Attorney, Marietta, Ohio. 

DEAR SIR:-Your favor of February 27, 1912, is received, in which you 
inquire as to certain powers of the county commissioners under Section 2502 of 
the General Code. The facts and inquiry are stated in your communication of 
March 9, 1912, as follows: 

"The Marietta Hospital Company, a private corporation, maintains 
for profit the Washington Hospital in the city of Marietta, Washington 
county, Ohio. There is, at present, no hospital in Washington county 
supported by public funds. The management of the Washington Hos
pital proposed to the commissioners of \Vashington county, with a view 
to receiving an appropriation from the county poor fund under Section 
2502, General Code of Ohio, that they, co-operating with others, acting 
as individuals and not for the hospital company, will organize another 
corporation for purely charitable purposes which will maintain two or 
three rooms which the new corporation will rent from the Marietta 
Hospital Company, in which the indigent poor of the county may receive, 
free of charge, needed medical and surgical treatment. Such new cor
.poration will have no sectarian connections. 

"Would the commissioners, under said Section 2502, be authorized 
to pay money to such new corporation maintaining said rooms. for 
charitable purposes? Is the maintaining of such rooms the maintaining 
of a 'hospital organized or incorporated for purely charitable purposes.'" 

A further inquiry has been received as to whether such arrangement can be 
made under Section 3138-1, General Code. This latter inquiry reads: 

"I wish to have your opinion as to whether a hospital is organized 
for charitable purposes within our county, under Section 3138-1, as provided 
in the- year book of the laws of Ohio number 101, on page 166, being known 
as house bill number 259. \Vhether or not a company or organization of 
that character not owning, or having leased a building of their own 
could enter into a contract with another company, who owned and 
maintained a hospital for profit, for the. use of two three wards or 
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rooms in said company's hospital building, and thereby under the above 
statutes maintain a charitable hospital independent from the hospital 
company frQ111 which they rent, and by having leased the said rooms 
run a charitable hospital, such as provided for in said section, and 
whether or not in your opinion the county commissioners would have the 
authority to enter into a contract with said charitable hospital, to 
provide means to support the same." 
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The plans proposed in each of the above inquiries are substantially the same 
and may be considered together. 

Section 2502, General Code, provides : 

"Except in counties containing hospitals supported by public funds, 
the commissioners of ~ny county, in their discretion, may pay to a hos
pital organized or incorporated for purely charitable purposes, in which 
the indigent poor of the county may receive free of charge medical and 
surgical treatment, a sum not to exceed twenty-five hundred dollars 
each year. Such amount shall be paid from the county poor fund in 
equal payments on the first day of January and July, and shall be for the 
maintenance and support of such indigent poor and the reimbursement 
of such hospital for treatment thereof. Nothing herein shall authorize 
the payment of public funds to a sectarian institution." 

Section 3138-1, General Code, provides: 

"That the board of county commissioners of any county may enter 
into an agreement with a corporation or association, organized for 
charitable purposes in such county where a hospital has been established or 
may hereafter be established, for the sick and disabled, upon such terms 
and conditions as may be agreed upon between said commissioners and 
such corporation or association, and said commi,sioners shall provide for 
the payment for the amount agreed upon, either in one payment, or 
installment, or so much from year to year as the parties stipulate." 

The agreements contemplated by both sections are to be made by the county 
commmissioners with a hospital or association organized for charitable purposes. 
The :\Iarietta Hospital Company is a corporation organized for profit and is 
maintaining a hospital. This hospital is not maintained for charitable purposes 
and it is conceded that it does not meet the requirements of either Section 2502, 
General Code, or of Section 3138-1, thereof. An agreement could not, therefore, be 
entered into directly with The :!\Iarietta Hospital Company under either section. 

It is proposed, in order to meet the requirements of the statutes, that a cor
poration be organized for charitable purposes and that the new corporation lease 
from the old company two or three rooms or wards wherein the indigent poor may 
receive medical attention and care. It is not stated whether or not this new cor
poration will maintain these rooms for others than the indigent poor. That fact 
would have no bearing upon the conclusion reached herein. 

The purpose of the statutes is apparently to provide for the medical atten
tion and care of the indigent poor of the county, in a hospital maintained for the 
usual purposes of a hospital. 

It is necessary to ascertain the nature of the institution that is contemplated 
by the sections under consideration. · 
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A hospital is defined in the second edition of Black's Law Dictionary, as 
follows: 

"Hospital. An institution for the reception and care of sick, 
wounded, infirm or aged persons ; generally incorporated, and then of 
the class of corporations called 'eleemosynary' or 'charitable.'" 

In 21 Cyc. at page 1105 a hospital is defined : 

"A hospital is an institution for the reception and care of sick, 
wounded, infirm or aged persons; generally incorporated, and then of 
the class of corporations called 'eleemosynary' for the perpetual dis
tribution of the free alms of their founders.'' 

In order to constitute a hospital the institution must be prepared to receive 
and take care of the sick, infirm or aged. It must have rooms for receiving the 
patients and also the means of giving them the proper attention. 

The hospital or association contemplated by Sections 2502 and 3138-1 of the 
General Code is one which is prepared and equipped to receive and to take·care of 
the sick and wounded. The leasing of two of three rooms or wards from a 
company maintaining a hospital for profit, would not, in my opinion, meet the 
requirements of the statutes. This would be especially true if the old hospital 
would furnish the care and attention to the patients. 

Even though such a corporation as is proposed to be formed, should meet 
all the requirements of a hospital, the manner of leasing the rooms from a hospital 
run for profit, would preclude the county commissioners from entering into an 
agreement with it. 

The new corporation would be the instrument that would permit the county 
commissioners to enter indirectly into a contract with the present hospital company. 
It is seen that an agreement cannot be entered into with them directly. 

The money to be paid by the county commissioners to the proposed corpora
tion would in turn be paid to the old company in the form of rental. For all in
tents and purposes the money may as well be paid directly to the old company, 
as in the end it secures the benefit of the paym.ent. Under such an arrangement 
it would be very difficult to distinguish between the money received by the new 
company and that received by the old for rent. Such an arrangement would 
violate the principle of law that what cannot be done directly cannot be done in
directly. 

The purpose in view is no doubt a worthy one but the statutes under con
sideration will not permit it to be carried out under the plans proposed. 

In entering into a contract of this nature the provisions of Section 6 of 
Article 8 of the Ohio Constitution must be considered. 

The application of this section of the constitution to Section 3138-1, General 
Code, was considered in an opinion given to Ron. C. A. Leist of Circleville under 
date of February 7, 1911. The conclusions therein reached will apply also to a 
contract under Section 2502, General Code. A copy of that opinion is herewith 
enclosed. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 
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425. 

VILLAGE SCHOOL DISTRICT WHEN VALUATION REACHES $100,000-
XO POWER TO TRANSFER TO TOWXSHIP-TOWNSHIP TERRI
TORY MAY BE TRA~SFERRED TO VILLAGE SCHOOL DISTRICT. 

Under Section 4681, General Code, when a village obtains a valuation of 
$100,000, it becomes ipso facto a village school district and in view of this statute, 
any attempt to transfer the village district to the township disrict would be useless. 

Section 4681, General Code, however, contemplates that territory of the town
ship zvlzich is contiguous to the village, may be attached to the village school dis
trict, and there is no legal objection to making such transfers, under the procedure 
provided by Sections 4692 et seq., Gmeral Code. 

In making such transfer, however, its effect ttpon the right of centrali:::ation 
of schools should be considered. 

CoLUMBus, OHio, May 24, 1912. 

HaN. RICHARD H. SuTPHEN, Prosecuting Attorney, Defiance, Ohio. 

DEAR SIR :-Under date of May 14, 1912, you inquire as follows: 

"In Tiffin township in this county is located the small village of 
N ey, which prior to the last quadrennial appraisement had an assessed 
valuation of less than $100,000.00. The board of education of Tiffin 
township has always up to this time included the territory of the village 
of Ney within its jurisdiction but it, Ney, has now arrived at a point 
where it constitutes a separate village school district. The village clerk 
advises me that it is the sentiment of a large majority of the citizens in 
the district and the village that the township board should continue to 
look after the affairs in the village district as well as in the township 
outside of the village and they requested me to advise them as to the 
proper steps to be taken to accomplish this purpose. I have examined the 
law thoroughly and the only· statute which in my opinion might possibly 
permit the transfer of the territory from the village to the township 
school district is Section 4693 of the General Code. · 

"The question upon which I wish your opinion is this: Under 
Sections 4693-4-6 and 6 may all of the territory comprising the village 
school district of Ney be transferred to the T:ffin township school 
district thus in effect working a dissolution of the Ney village school 
district and placing its affairs under the jurisdiction of the township 
board." 

Section 4681, General Code, provides when a village shall become a village 
school district, as follows: 

"Each village, together with the territory attached to it for school 
purposes, and excluding the territory within its corporate limits detached 
for school purposes, and having in the district thus formed a total tax 
valuation of not less than one hundred thousand dollars, shall constitute 
a village school district." 

This section was construed in an opmwn given to Hon. James F. Bell, of 
London, Ohio, on April 18, 1912, a copy of which is herewith enclosed. As held 
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in that op1mon the village constitutes a village school district when it has the 
necessary tax valuation, but continues under control of the township district until 
the village district can be properly organized . 

. The village of Ney has a tax valuation of over $100,000.00 and is thereby 
constituted a village school district. I find no provision of statute authorizing a 
dissolution or discontinuance of a village school district which has a tax valuation 
of not less than one hundred thousand dollars. 

Section 4682, General Code, governs when the tax valuation is less than 
$100,000.00, and reads as follows: 

"A village, together with the territory attached to it for school 
purposes, and excluding the territory within its corporate limits detached 
for school purposes, with a tax valuation of less than one hundred thou
sand dollars, shall not constitute a village school district, but the prop
osition to dissolve or organize such village school district shall be sub
mitted by the board of education to the electors of such village at any 
general or a special election called. for that purpose, and oe so determined 
by a majority vote of such electors." 

You inquire if all the territory of a village school district may be transferred 
to a township school district by virtue of the provisions of Sections 4693, et seq., 
of the General Code. 

Section 4693, General Code, provides: 

"Territory may also be transferred from one school district to an
other as follows: A petition, signed by not less than one-half of the 
qualified male citizens who are electors, residing in the territory sought 
to be transferred and accompanied by a correct map of the territory, 
shall be filed with the clerks of the boards of education interested. If 
such boards of education fail or refuse to transfer such territory by 
mutual consent, as herein provided, within sixty days from the filing of 
the petition and map, the petitioner shall file a copy of the petition and 
map in the probate court of the county in which the territory is situated, 
or, if it be situated in two or more counties, in the probate court of the 
county containing the largest proportionate share of the territory to be 
transferred. The petitioners shall give satisfactory security for the 
costs in the sum of one hundred dollars, conditioned that they will pay 
all the costs in case the transfer is not granted." 

The following sections provide for the hearing, judgment and costs, and the 
apportionment of funds. 

What would be the result if all of the territory of a village school district 
should be transferred to a township school district? The village school district of 
Ney has not as yet been organized. It is still under the jurisdiction of the town
ship board of education. If the territory of the village district is transferred to 
the township school district, you find yourself at the point where you started when 
the village of .Ney secured a tax valuation of $100,000.00. You would have a 
village with a tax duplicate of $100,000.00 and yet not organized into a village 
school district. The provisions of Section 4681, General Code, would apply and the 
territory of the village would again constitute a village school district. Even 
though the provisions of Section 4693, General Code, would authorize the transfer 
of the whole territory of Ney, it would be a useless ceremony. The plain pro
vision of Section 4681, General Code, could not thereby be defeated. 
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\Vhat is really wanted by the people affected is to have the schools of the 
village and township under the same jurisdiction. 

Section 4679, General Code, enumerates the kind of school districts, as fol-
lows: 

"The school districts of the state shall be styled, respectively, 
city school districts, village school districts, township school districts 
and special school districts." 

Section 4680, General Code, states what shall constitute a city school district. 
Sections 4681 and 4682, General Code, apply to village school districts and have 
already been quoted herein. 

Section 4683, General Code, defines what shall constitute a township school 
district, as follows : 

"Each civil township, together with the territory attached to it for 
school purposes, and excluding the territory within its established limits 
detached for school purposes, shall constitute a township school district." 

All other school districts are special school districts as provided in Section 
4684, General Code, which reads: 

"Any school district, other than a city, village or township school 
district, and any school district organized under the provisions of chapter 
five of this title, shaJI constitute a special school district." 

Section 4728, General Code, which is. found in chapter five above referred 
to in Section 4684, provides for special school districts as follows: 

"A special school district may be formed of any contiguous ter
ritory, not included within the limits of a city or village, which has 
a total tax valuation of nut less than one hundred thousand dollars." 

It is apparent that the territory in the village of N" ey ·cannot be a part of a 
city school district. It has also been seen that it cannot he transferred to a 
township school district. It cannot be formed into a special school district under 
Section 4728, General Code, because that section specifically excludes from its 
provisions territory within a city or village. 

Section 4681, General Code, by which the village becomes a village school 
district contemplates that territory may he attached to a village school district 
for school purposes. The territory to be attached would have to come from 
territory contiguous to the village, which in this case is the township. The 
territory of the township school district, or part thereof could be transferred to 
the vilage school district. 

The statute does not require a township to be or to have a township school 
district. The township school district takes the territory of the township which 
is not included in any other school district. There are townships in this state 
which are composed entirely of special districts, and which have no township 
school district. Others are co-extensive with a municipality and have no township 
school district. 

If it is desired to have all the territory of the township under the jurisdiction 
of one school board. it can only be clone by organizing the village school district 
and transfer the territory to the village school district. Section 4692, General 
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Code and Sections 4693 et seq., General Code, provide the means by which the. 
transfer can be made. 

Before transferring the territory, however, the right of centralization of 
schools of a township should be taken into consideration, and the effect that such 
transfer of territory would have upon the right of centralization. 

Whether or not this method is practicable or desirable must be determined by 
those who are directly interested in the question. 

429. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 

ROADS-REPAIR OF COUNTY LINE ROAD-NO POWER TO PUR
CHASE RIGHT OF WAY AROUND SINK HOLE. 

The language of Section 6901, General Code, providing for the repair of 
a county line!, road, which has become impassable by reason of a sink hole, 
fissure, washout or other obstruction, is clear and definite and no authority ccwt 
be implied therefrom to enable the count:~• commissioners to purchase a right of 
way around a sink hole, instead of filling, bridging or pontooning the same as 
provided by this statute. 

CoLUMBUS, OHIO, June 14, 1912. 

RoN. C. H. DuNCAN, Prosecuting Attorney, Urbana, 0/zio. 
DEAR SIR :-I beg to acknowledge receipt of your letter, wherein you state: 

"A road established and opened upon the line between Champaign 
and Logan counties has become impassable by reason of a sink hole. 
Notice thereof in writing has been filed with the county auditors of the 
respective counties and the boards of county commissioners have held 
a meeting at the office of the Champaign county board, said county be
ing the older of the two counties. The time for this meeting was fixed 
by the auditor of Champaign county who gave written notice to all of 
such boards, and the boards went on the line of the roads and jointly 
viewed the sink hole. 

"They have taken certain adjournments and have certain advice 
from competent engineers and it has been found that it will probably 
require several thousand dollars to fill the sink hole. It has also been 
determined that it would be much cheaper to purchase a right of way 
around the sink hole than to attempt to fill same. 

"You will note that Section 6901 of the General Code, which, by 
the way, was enacted to meet the special situation above set forth, 
provides only for a repair of such a road by filling, pontooning or 
bridging. I desire to inquire, whether, in the opinion of your office, 
implied authority exists under said Section 6901 in the boards of county 
commissioners of the two counties, to purchase a right of way around 
a sink hole and divide the costs and expenses of purchasing said right 
of way and building a roadway upon the same in equal parts between 
the two counties. Also as to whether such new roadway would be and 
remain a county line road despite the fact that it would be entirely within 
the confines of one county. 
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"I have doubted myself whether the statutes would authorize the 
procedure outlined in purchasing a new right of way and dividing the 
cost, and have refused to advise the board of commissioners of my 
county to enter into such a contract unless the matter first be sub
mitted and approved by your office." 

Section 6901 of the General Code, cited by you, reads as follows: 
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''\Vhen a road, established and opened upon a county line, becomes 
impassable by reason of a sink hole, fissure, washout or other ob
struction, or is in need of repair from any cause, the boards of county 
commissioners of the respective counties, when notice thereof in writ
ing is filed with the county auditor of the respective counties, shall meet 
in session at the office of the board of county commissioners of the 
oldest of such counties, at a time to be fixed by the auditor of such 
oldest county in a written notice to be by such auditor given to all of 
such boards, and go upon the line of said road and jointly view it and 
such sink holes, fissures, washouts or other obstructions as may then 
be thereon. They shall adjourn, from time to time, and from place to 
place, to meet in joint session, and, by necessary orders, proceedings and 
other joint action, cause such road to be repaired and restored by 
filling, pontooning or bridging such sink hole, fissure or washout or by 
filling or removing any other obstruction therein. When necessary they 
may direct a competent engineer to prepare specifications and estimates. 
(99 vs. 485-4658a.)" 

It is well settled law in Ohio that where a statute is plain and unambiguous, 
whether its provisions are wise or equitable, courts have no authority, by judicial 
construction to read anything into or out of it. 

In the case of Heck vs. The State, 44 0. S. 536, the following language is 
used by Judge Minshall in rendering the opinion of the court, on page 537: 

"Where the language is plain and leads to no absurd results, there 
is no room for construction, and it is the duty of the courts to give it 
the effect required by the plain and ordinary signification of the words 
used." 

Sedwick on statutory and constitutional law, 231, says: 

"When the law is clear and explicit, and its provisions are sus
ceptible of but one interpretation, its consequences if evil can only be avoid
ed by a change of the law itself, to be effected by legislation, and not 
judicial action. Where a law is plain and unambiguous whether it be 
expressed in general or limited terms the legislature should be intended 
to mean what they have plainly expressed, and consequently no room 
is left for construction." 

The language used in Section 6910 is, to my mind, clear and unambiguous, and 
in view of the above cited authorities, I am constrained to hold that county 
commissioners, under said section are wholly without authority to do anything 
except what is expressly permitted therein. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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430. 

ROAD IMPROVEMENTS-TOWNSHIP ROAD DISTRICTS-POWER OF 
TRUSTEES TO GRADE, GRAVEL OR MACADAMIZE-WORK TO BE 
LET ON CONTRACT. 

The improvements dealt with in Sections 7033 to 7052, General Code, providing 
for the creation of township road districts, are such road improvements only as 
are constructed of gravel or macadam. 

The trustees are authorized by these statutes to do the necessary grading, 
culverting, draining or bridging in the constmction these roads, as incidwtal only 
however, to the graveli11g or macadamizing. 

All work in this connection must be let upon contract as provided by Sections 
7025, 7026, 7027, 7046 and 7047, General Code, except such work as is required to 
be done under the supervision of the road superintendents as presented by Section 
7024, General Code. 

CoLUMBus, OHIO, May 29, 1912. 

HoN. WM. VINCENT CAMPBELL, Prosecuting Attorney, Belmont County, St. Clairs
ville, Ohio. 

DEAR Sm :-Under date of March 26, 1911, you wrote as follows: 

"As you will see by the enclosed letter I ha~e been requested to 
get your opinion on the improvement of roads provided for under 
Sections 7033, to 7052, inclusive. I have already given these same parties · 
my opinion on the matter and am enclosing you copy of the same; the 
bonds provided for have already been issued, and the trouble among them 
seems to be as to the manner of improving; some of the trustees claiming 
they can do nothing but macadamize." 

The letter to which you refer was addressed to you by the clerk of Washing
ton township, Belmont county, and reads in part as follows·: 

"In improving roads under Sections 7033 to 7052 of the General 
Code of Ohio, are the trustees required to build permanent macadam 
or gravel roads? Can they improve any roads by grading only? Must 
all work be let at contract?" 

Sections 7033 to 7052 inclusive, of the General Code, constitute a subdivision of 
the title "township roads," entitled "township or precinct a road district," and pro
vide the method of improving township roads when certain preliminary steps 
looking toward the erection of the township or part thereof into a road district 
have been complied with. The entire subdivision must be considered in order to 
determine the power of township trustees and not merely one section. The following 
section I deem sufficient in the solution of your question: 

"Section 7033 .. The board of trustees of a township, when, in their 
opinion, it is expedient and necessary, and for the public convenience 
and welfare, to improve the public ways of the township, in whole or 
in part, by grading, macadamizing or graveling, draining, culverting, and 
bridging, by resolution, may create the township into a road district for 
the purpose of improving the public ways therein, or any number of 
them. If, in the township, there is a municipal corporation or cor
porations, such trustees, by resolution, may erect the portion or portions 
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of the township not included within the corporate limits of a municipal 
corporation, into such road district. In like manner the trustees may 
erect an election precinct, or part thereof, in the township, into such 
road district. (94 V. 129 Section 1.) 
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"Section 7045. Thereupon the trustees shall determine the order 
and manner in which the public ways shall be improved, beginning, so 
far as practicable, with the main roads. In improving such public ways 
the macadamized or graveled portion shall be located, when practicable, 
so as to leave sufficient space for a dirt road at its side. The graveled or 
macadamized portion shall be not less than eight nor more than fourteen 
feet in width, and the gravel or macadam shall be not less than twelve 
inches in depth in the center, and eight inches in depth at each outer 
side. (94 V. 130 Section 6.) 

"Section 7046. As the improvement of each public way is de
termined upon, the engineer shall divide the improvement into working 
sections and make a correct profile of each thereof, as it then exists, and 
a profile of the grades established for its improvement, and prepare 
specifications for, and an estimate of, the cost of each working section 
of such improvement, which shall be filed and recorded in the office 
of the clerk of the township. (94 V. 131 Section 7.)" 

You will note that all of these sections as well as others m the same sub
divisions refer to the improvement of roads and it becomes necessary to determine 
what is meant by an improvement as described in these statutes. It was held in 
an opinion recently rendered to you by this department that an improved road 
is one constructed from any of the various classes of material prescribed by the 
statutes for road building. Applying that definition to the present case I am of 
the opinion that an improved road would be one constructed from gravel or 
macadum. Section 7045 specifically provides for the location of the graveled 
or macadami::;ed portion of such road, the width of the road bed and the depth of 
the gravel or macadam thereon, and Section 7046 provides, among other things, that 
the surveyor shall make a profile of the grades established for the road improve
ment. Grading is a mere incident of the improvement and is not of itself an 
improvement in the sense contemplated by the foregoing statutes. I am of the 
opinion that a road to be improved within the meaning of these statutes must be 
built of macadam or gravel but that the trustees as incident to the improvement 
may grade, culvert, drain or bridge the same when necessary. 

In answer to the question as to whether all work must be let upon contract 
I call your attention to the following sections: 

"Section 7046. As the improvement of each public way is de
termined upon, the engineer shall divide the improvement into working 
sections and make a correct profile of each thereof, as it then exists, 
and a profile of the grades established for its improvement, and prepare 
specifications for, and an estimate of, the costs of each working section 
of such improvement, which shall be filed and recorded in the office of 
the clerk of the township. (94 V. 131 Section 7.) 

"Section 7047. The contracts for furnishing the materials and 
performing the labor in and about such improvement, shall be made by 
such sections and in like manner as provided by law for other township 
improvements. (94 V. 131 Section 8.) 

"Section 7024. The trustees may consolidate the road districts 
through which such proposed road improvement passes, and direct the 
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superintendents thereof to work the two days' labor therein in hauling 
material, such as crushed stone or gravel, upon the road. Such hauling 
shall be under the supervision of the superintendents of the district, but 
must be performed in such manner as is prescribed by the trustees. 
(93 V. 157 Section 3.) · 

"Section 7025. A majority of the board of trustees shall be neces
sary to order such road improvement. The work of the construction 
and the furnishing of the material therefor shall be publicly let, except
ing such work as may be done by the road superintendent of the road 
district as above provided. The contract for the material to be used 
in the construction of the road improvement, and the contracts for· haul
ing material upon the roads, shall be let separately. ( 98 V. 341 Section 
4.) 

"Section 7026. The trustees after having given public notice of 
the time and place of such letting for at least two weeks, in a newspaper 
of general circulation in the township or county, or by hand-bills, or 
both, at the discretion of the board of trustees, specifying ihe kind and 
quality of material, and the part of the road upon which it is to be used, 
shall let the contract to the lowest bidder, who shall give bond to the 
acceptance of the trustees. (93 V. 158 Section 5.) 

"Section 7027. The trustees may accept donations of material or 
labor fo11 the benefit of any or all roads to be improved, and the road 
upon which the largest donation is offered shall be constructed first. 
The bids for the material and for the work of hauling it shall be 
separately stated, and the trustees may reject any or all bids. (93 V. 
158 Section 5.)" 

It is my conclusion, therefore, that township trustees must let all work upon 
contract as provided by Section 7025, 7026, 7027, 7046 and 7047 except such work as 
is required to be done under the supervision of the road superintendents as pre
scribed by Section 7024. 

435. 

Very truly yours, 
TIMOTHY s. HOGAN, 

Attorney General. 

BURIALS-WHEN DUTY OF COUNTY TO BURY PAUPERS DYING IN 
BENEVOLENT OR CHARITABLE INSTITUTIONS. 

Under Section 3495, General Code, there devolves upon the county the duty o_f 
burying persons dying in benevolent or charitable institutions which are situated in 
the county and not supported by the state, when such dead person had a legal 
settlement in the county, or whose legal settlement was not in the state or unknown, 
and when the body is not claimed for private burial or is not delivered for the 
purpose of medical or surgical study or dissection, in accordance with law. 

CoLUMBUS, OHIO, June 11, 1912. 

HoN. LEWIS MALLOW, Assistant Prosecuting Attorney, Toledo, Ohio. 

DEAR SIR:-Your favor of April 24th received. You inquire: 

"When does it become the duty and obligation of the county to 



A....._-N"C"AL REPORT OF THE ATTOR:t-.""EY GENERAL. 

make burials of persons dying in benevolent or charitable institutions 
which are situated within the county and not supported by the state?" 

Section 3495 of the General Code provides as follows: 

"\Vhen information is given to the trustees of a township or proper 
officer of a municipal corporation, that the dead body of a person, having 
a legal settlement in the county, or whose legal settlement is not in the 
state or is unknown, and not the inmate of a penal, reformatory, 
benevolent or charitable institution, has been found in such township 
or corporation and is not claimed by any person for private interment 
at his own expensse or delivered for the purpose of medical or surgical 
study or dissection in accordance with law, they shall cause it to be 
buried at the expense of the township or corporation, but, if such 
trustees or officer notify the infirmary directors, such directors shall cause 
the body to be buried at the expense of the county." 

Section 3496 of the General Code provides: 

1357 

"In a township in which is located a state benevolent institution, 
the trustees of the township shall pay all expenses of the burial of a 
pauper that dies in such institution, and send an itemized bill of the ex
penses thereof to the infirmary directors of the county from which the 
pauper was sent to the institution. Such infirmary directors shall im
mediately pay the bill to such township trustees." 

Section 9984 of the General Code is as follows: 

"Superintendents of city hospitals, directors or superintendents of 
city or county infirmaries, directors or superintendents of work-houses, 
directors or superintendents of asylums for the insane, or other charitable 
institutions founded and supported in whole or in part at public ex
pense, the directors or warden of ihe penitentiary, township trustees, 
sheriffs, or coroners, in possession of bodies not claimed or identified, 
or which must be buried at the expense of the county or township, 
before burial, shall hold such bodies not less than thirty-six hours and 
notify the professor of anatomy in a college which by its charter is 
empowered to teach anatomy, or the president of a county medical 
society, of the fact that such bodies are being so held. Before or after 
such burial such superintendent, director, or other officer, on the written 
application of the professor of anatomy, or the president of a county 
medical society shall deliver to such professor or president, for the pur
pose of medical or surgical study or dissection, the body of a person who 
died in either of such institutions, from any disease, not infectious, if 
it has not been requested for interment by any person at his own expense." 

The above three sections of the General Code cover all cases of the disposal 
of dead bodies of indigent and unclaimed poor, except the unknown, or indigent, 
dying from contagious diseases. 

Section 3496 governs in cases where the pauper dies in a benevolent institu
tion supported by the state. 

Section 3495 of the General Code provides for the burial of a person having 
a legal settlement in the county or whose legal settlement is· not in the state, or is 
unknown, and not the inmate of a penal, reformatory, benevolent or charitable 
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institution. The benevolent and charitable institutions referred to in Section 3495 
of the General Code are benevolent and charitable institutions supported in whole 
or in part by the state. 

I am of the opinion that if a pauper taken care of by some private, benevolent 
or charitable institution, situated within Lucas county and not supported by the 
state, should die and the charitable institution should notify the proper municipal 
officer or township trustees, it would be the duty of the township trustees or the 
proper officer in the municipal corporation, to bury such person and if such 
person had a legal settlement in the county, or whose legal settlement was not in 
the state, or was unknown, and was not claimed by any person for private interment 
or delivery for the purpose of medical or surgical study or dissection in accordance 
with law, that they should cause said body to be buried at the expense of said township 
or corporation; or should notify the infirmary directors and the infirmary directors 
should bury the body at the expense of the county. 

The fact that the county is saved the expense of providing for the indigent 
poor who are taken care of by private benevolent institutions, is no reason why 
these institutions should have the burden oi burying the pauper dead. A pauper 
may be kept at some private residence without extra expense to the county out of 
the goodness of heart of the owner. On his death, he may not desire to have the 
expense and trouble of burial and he can notify the proper authorities and burial 
will be provided for by law. 

So it is with a purely private, charitable institution. It may provide for 
persons, as was done in Toledo, so lung as they live. On their death, they may 
desire the public to provide for their burial. In that event, they should give the 
information to the trustees of the township or proper officer of a municipal cor
poration as provided by Section 3495 of the General Code. 

Answering your question specifically, it becomes the duty and obligation of 
the county, to make burial (of persons dying in benevolent or charitable institu
tions which are situated in the county, and not supported by the state) when the 
dead body of a person having a legal settlement in the county, or whose legal settle
ment is not in this state, or is unknown, and not an inmate of a penal, reformatory, 
benevolent or charitable institution supported by the state, in whole or in part, has 
been found in such township or corporation and is not claimed by any person for 
private interment at his own expense or is not delivered for the purpose of medical or 
surgical study or dissection in accordance with law. 

Very truly yours, 
TrMOTHY S. HoGAN, 

Attorney General. 
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441. 

S).IITH OXE PER CENT. LAW-GARRET LAW-ROAD DIPROVDIENT 
XOT WITHIN TO\VXSHIP TWO ).liLL LI).I!TATIOX-SPECIAL 
DISTRICTS. 

Levies under the Garret road law are "levies in special districts created for 
road improvements over which the budget commission shall have no control," 
within the meaning of Section 9 of Section 5649-3a, General Code, and therefore, 
such levies are not included within the requirement of Section 5649-3a that the ag
gregate of all taxes by a township for towns/zip purposes, shall not exceed in any 
one year, two mills. 

CoLUMBus, OHIO, June 20, 1912. 

HoNORABLE CHARLES S. HATFIELD, Prosecuting Attorney, Wood County; L. E. 
MALLOW, Assistant Prosecuting Attorney, Lucas County, and J. W. SMITH, 
Prosecuting Attorney, Putnam County, Ohio. 
GENTLEMEN :-I beg to acknowledge receipt of a brief prepared by yourselves, 

with the assistance of Honorable Edward M. Fries, in the matter of the application 
of the Smith one per cent. law, so-called, to levies under· what is known as the 
Garret road law. I wish to take this opportunity of expressing my appreciation 
of your courtesy in furnishing this brief in conformity to my own request. 

I have read your brief with great care and interest. \Vith equal interest I 
have read the opinion of special counsel in this office, Mr. Clarence D. Laylin, who 
still adheres to the former opinions of this department. I might say by way of 
introduction that when the former opinion reached me for inspection and examina
tion, it was while one of the hotly contested bribery cases was on, and I found 
it somewhat difficult to bring myself to that clear consideration of the case which 
its importance demanded. This, however, was not due to any lack of interest, but 
to physical and mental exhaustion. Whatever doubts I had, and I was not without 
them, I resolved them in favor of the;: writer of the opinion, who I can say with 
both truth and propriety, is a lawyer of exceptional ability, and the very highest 
order of integrity, and from whose opinions I very rarely have occasion to dis
sent. My own general views in the beginning led me to the same conclusion as 
those I am herein going to express, but looking at it from the angle by which it 
was viewed by Mr. Laylin, I drifted to his conclusion. In the beginning, it may 
be said, that the policy of the state has been, and particularly is now, toward the 
making and maintaining of good and safe public highways. All of the exceptions 
in reference to taxation as disclosed by a reading of the living statutes, as well as 
those not in force, disclose this. 

The question we are interested in is this: Do the provisions of Section 5649-3a 
of the General Code which read as follows: 

"The aggregate of all taxes that may be levied by a township 
for township purposes, on the taxable property in the township on the 
tax list, shall not exceed in any one year two mills." 

apply to the tax which, under the Garret law, may be levied by the county com
missioners on the duplicate of the township or townships in which the road to be 
improved is located? 

The limitation referred to is found in subdivision 9 of Section 5649-3a of the 
General Code. This inter a lis provides : 
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"* * * Such limits for county, township, municipal and school 
levies shall be exclusive of any special levy, provided for by a vote of 
the electors, special assessments, levies for road taxes that may be 
worked out by the tax payers, and levies and assessments in special 
districts created for road or ditch improvements, over which the budget 
commissioners shall have no control." 

The budget commissioners, of course, have control over the internal limita
tions, and the sole question to be here determined is whether or not your town
ships are bound by the following provisions without the exceptions, to-wit: 

"The aggregate of all taxes that may be levied by a township for 
township purposes, on the taxable property in the township on the tax 
list, shall not exceed in any one year two mills." 

No exceptions mentioned, in my judgment, apply, unless it be under the heading 
of-"levies and assessments in special districts created for road or ditch improve
ments." Now, is a district created for road improvement when the plan provided 
for by Sections 6926 et seq., has been followed? Section 6926 of the General Code 
is as follows : 

"When a majority of the resident owners of real estate situated 
within one mile of a public road, present a petition to the board of county 
commissioners asking for the grading and improving of such road, the 
county commissioners shall go upon the line· of the road described in 
such petition. If, in their opinion, the public utility requires such road 
to be graded and improved, they shall determine whether the improve
ments shall be partly or wholly constructed of stone, gravel or brick, 
any or all, and what part or parts of such road improvement shall be 
of stone, gravel or brick, and enter their decision on their journal." 

I am impressed with the fact that the ·very procedure under this section sug
gests something special. It is clear that it is not regular. Again, suppose the 
balance of the cost and expenses after assessing upon the owners of real estate, 
and the real estate benefited thereby, be assessed a certain distance out in each town
ship and not covering the whole township, it could not be denied that such district 
would be a special district. To my mind, because the township or townships are 
to pay the entire balance, they being political subdivisions, does not alter the case. 
The point of difference between you gentlemen and special counsel in this depart
ment seems to be right here. You regard the township or townships for the 
purposes as special districts, while counsel regards them as still being political sub
divisions. 

Your point in directing attention to the road districts under the so-called one 
mill assessment Pike law and likening it to a township with a view to showing 
that the latter under the Garret law is in reality a special taxing district with 
boundaries co-extensive with the political division and must be ·regarded as such 
with the meaning of the exemptions of Section 5649-3a, is, in my judgment, well 
taken as conclusive of the question. 

I have. given the matter a great deal of care, study and consideration. Our 
aim is to give every question presented such careful consideration as to have no 
occasion to reverse ourselves until compelled to do so by the decisions of the 
courts, but notwithstanding this care, and notwithstanding the pride of opinion that 
any conscientious official should have, I do not permit these con'siderations to stand 
in the path of my duty. At any rate, if a question is doubtful, the decision of 
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this department should be given so as to harmonize with the public welfare. 
I understand that the people of the counties affected desire improved roads con
structed in harmony with Section 6926 of the General Code, that there is no dis
position among them to create any litigation over the matter, that the condition 
of the roads in the counties affected and concerned here is such as to demand 
improvement, and I, therefore, reverse the former holding of this department, and 
announce to you that so far as the attorney gentral's office is concerned, the proper 
officers of your county may proceed to make the road improvement as upon the 
theory that you are not subject to the two mill limitation. 

443. 

Very respectfully yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

TOWN HALL BL'ILT JOINTLY BY TOWNSHIP TRUSTEES AND VIL
LAGE COUNCIL--VILLAGE MAY RENT ROOMS FOR JAIL THERE
IN UPON MAJORITY VOTE OF BOTH BODIES. 

The control of a hall built jointly by the township trustees. and a vii/agel, is 
in the hands of these joint parties and when a majority of both bodies so', agree, 
the village may rent a room in said hall for jail purposes. 

HoN. CaAs. F. RIBBLE, Prosecuting Attorney, Zanesville, Ohio. 
DEAR SIR :-At your request I am herewith answering an inquiry received 

from Mr. H. I. Wheeler, a trustee of Salem township, Muskingum county, Ohio. 
Said inquiry is as follows : 

"As one of the trustees of my township I desire your construction 
of the law governing. a joint town and township hall. vVe have a 
village in our township and a hall built jointly by the village and the 
township. The village now wants to rent a room in this building for jail 
purposes and two 6f the trustees favor it but the people are against it. 
Can it be leased for such purposes?" 

In reply I desire to say that Section 3397 of the General Code provides as 
follows: 

"After such affirmative vote, the trustees may make all needful 
contracts for the purchase of a site, and the erection, or the improve
ment of enlargement of a town hall. They shall have control of any 
town hall belonging to the township, and from time to time, may 
lease so much thereof as may not be needed for township purposes, by 
the year or for shorter periods, to private persons, or for lectures or 
exhibitions, in all cases having the rent paid in advance or fully secured. 
The rents received may be used for the repair or improvement of the 
hall so far as needed, and the balance for general township purposes." 

It will be noted that said section gives the township trustees the right to lease 
so much of such town hall as is not needed for township purposes, and then only 
to private persons or for lectures or exhibitions. Township trustees only have such 
authority as is given them by statute, and as a municipal corporation is not a private 
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person it follows that the township trustees are without legal authority to rent 
any portion of a township hall owned exclusively by the township to a municipal 
corporation, such as <\ city or village. Such township halls are ordinarily used for 
public meetings and to provide a meeting place for the public officials of the town
ship, and when owned by a township such halls are to be used only for township 
purposes, which said purposes are to be determined by the township trustees in 
accordance with Section 3397, General Code, above quoted. 

As I view it, however, that is not this case, for the reason that said section 
provides that the township trustees shall have the control of such township halls 
as are owned exclusively by the to~nship. In the matter about which you inquire 
both the village and the township own the said town hall jointly, the same having 
been built jointly by the village and the township. It follows that the village and 
the township have equal jurisdiction over, and the co-ownership of, said hall. 
That being the case, I am of the opinion that such hall is subject to such uses 
as the said joint ownership may agree upon, Section 3397, General Code, above 
quoted, notwithstanding. As above stated, said section applies only to township 
halls belonging solely and exclusively to the township. Therefore, if the township 
trustees and the village council agree that one of the rooms of such township hall shall 
be used for a jail room, such room may be so used without being in contravention 
of any statutory prohibition. 

By reason of the foregoing I am of the opinion that the village may use a 
room of such township hall, provided the township trustees and the village council 
agree thereto. 

451. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

TAXES AND TAXATION-BONDS ISSUED BY ROAD DISTRICT, NOT 
EXEMPT. 

Bonds issued as the obligations of a road district are not included within those 
enumerated in ArticleXII, Section 2, of the Constitution of Ohio and are, therefore 
not exempt from taxation. 

CoLUMBUS, OHIO, June 20, 1912. 

HoN. DoN J. YouNG, Prosecuting Attorney, Norwalk, Ohio. 
DEAR SIR :-I beg to acknowledge receipt of your letter of June 6th, request

ing my opinion upon the following question: 

"The Greenwich township trustees formed that part of the township 
outside the incorporated village of Greenwich into 'The Greenwich Road 
District,' under the provisions of Sections 7033-7052, and issued bonds in 
the sum of $30,000.00, after an election had been successfully carried. 
Are these bonds exempt from taxation within the state of Ohio?" 

Section 2, Article XII of the Constitution of Ohio provides in part as follows: 

"* * * Bonds of the state of Ohio, bonds of any city, village, hamlet, 
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county or township in this state, and bonds issued in behalf of the 
public schools of Ohio and the means of instruction in connection there
with shall be exempt from taxation. * * *" 
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The specific exemptions from taxation are set forth in Sections 5349 et seq. 
of the General Code. These sections are not in any way repugnant to the provisions 
of the statutes; indeed, the statutes are entirely silent as to this point, the con
stitution being self-executing with respect to its exemptions of such bonds. 

Section 7035, one of the sections to which you refer, authorizes the issuing 
by the township trustees of "bonds of the roar! di~trict." The territorial limits of the 
road district created under authority of this section may or may not be co-terminus 
with those of the township itself (Section 7033). It is, therefore, clear that the 
bonds are not the obligations of the township as such, but of the especially created 
taxing district known as the road district. 

It is a general principle that exemptions from taxation are strictly construed. 
Authorities need not be cited on this point. The constitution exempts bonds of the 
state and of any city, village, hamlet, county or township therein, but it does not 
exempt bonds of any sub-division or taxing district other than those enumerated. 
On the principle just stated, as upon the principle of construction, which is to the 
effect that the expression of one thing is the exclusion of others, which applies here, 
I am of the opinion that bonds in question are not exempt from taxation in Ohio. 

452. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

MUTUAL IXSURANCE COMPANIES AND ASSOCIATIONS-POWER OF 
COUNTY COMMISSIONERS TO INSURE COUNTY PROPERTY 
THEREIN-STOCK PLAN. 

County commissioners are as much a branch of the government as boards of 
education and are equally prohibited from becoming stockholders in any joint 
stock company, corporation or associatio11. They may not, therefore, insure cotwty 
property in Mutual Insurance Associations 110r in Mutual Insurance Companies 
except (with reference to the latter) when they are in a position to issue policies 
upon the stock plan. 

CoLUMBUS, Omo, June 19, 1912. 

HoN. \V. V. \VRIGHT, Prosecuting Attorney, New Philadelphia, 0/tio. 
DEAR SIR :-I herewith desire to acknowledge the receipt of your letter of 

May 20, 1912, wherein you inquire as follows: 

"Your opinion is respectfully solicited as to whether or not 
county commissioners are authorized or may lawfully insure county 
property in Mutual Insurance Companies. 

"In this connection your attention is directed to Sections 9538 and 
9596, et seq. General Code, defining Mutual Insurance Companies. 

"As policies on some of our county property will expire within the 
next few days, an early answer will be full appreciated." 

In reply thereto, I desire to say that this department has already held that 
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boards of education are without legal right or authority to insure school houses 
in mutual insurance associations and that school boards are also without legal right 
or authority to insure school houses in mutual insurance companies, unless such 
mutual insurance companies are in a position to issue policies upon the stock Plan. 

Both of said opinions were rendered to the bureau of inspection and super
vision of public officers. The former opinion was rendered on April 28, 1911, and 
the latter opinion on May 13, 1912. 

I am herewith enclosing to you copies of both of said opinions. 
I desire furthermore to say that the former opinion, to-wit: the one rendered 

on April 28, 1911, was carefully reconsidered by this department by special request, 
and as a result of said request, said opinion was re-affirmed on December 29, 1911, 
an opinion to the legislator committee of the federation of Mutual Insurance Asso
ciation of Ohio, a copy of which said opinion, I am also herewith enclosing to you. 

I firmly believe that the principles set forth in all the above mentioned opin
ions are applicable to county commissioners as well as boards of education, for 
the reason that county commissioners are as much a branch of the government 
as boards of education, and are prohibited by Section 6, Article VIII of the Con
stitution from becoming stock holders in any join stock company, corporation or 
association whatever, or lending their credit to such joint stock. companies, cor
porations or associations. 

The entire question is fully discussed in said opinions, and I believe said 
()pinions, copies of which I am herewith enclosing, fully answer your inquiry, 
therefore, I beg to remain, 

463. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

BOND ISSUE FOR ELECTION ON REP AIR AND BUILDING OF BRIDGES 
-BALLOTS SHOULD SPECIFY PARTICULAR BRIDGES. 

In froviding for an election on the qttestion of isstting bonds for the repairing 
and building of certain bridges, in order to comply with the purpose of Section 
5640-1, General Code, to give the electors accurate information upon the proposed 
expenditure, the ballots should specify the bridges to be improved. 

CoLUMBus, OHio, June 26, 1912. 

HoN. R. I. GILLMER, Assistant Prosecuting Attorney, Warren, Ohio. 

DEAR Sm :-Your favor of the 24th received. You advise as follows: 

"It is desired by the board of county cdmmissioners of Trumbull 
county to issue bonds in the amount of $100,000.00 for the purpose of 
repairing and building certain bridges in Trumbull county. Under Section 
5630-1, wherein it provides what the ballot shall contain, is it necessary 
to specify what bridges are to be repaired or built?" 

Section 5640-1 of the General Code of Ohio provides: 

"The ballots provided by the deputy state supervisors shall have 
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printed upon the same the words, 'In favor of the expenditure of $------
for the purpose of_ __________ , and 'Against the expenditure of $------
for the purpose of_ __________ ,' said blanks to be filled with the amount 
proposed to be expended and the purpose for which said money is to 
be expended. If the board of county commissioners desire to submit 
upon the same ballot more than one question as to the expenditure of 
money for any of the purposes referred to in Section 5638, the same 
may be done by proper resolution and notice, and by separately stating 
upon said ballot each proposition, as above provided." 

The clause of interest is this : 

"If the board of county commissioners desire to submit upon the 
same ballot more tha" one question as to the expenditure of money for 
any of the purposes referred to in Section 5638, the same may be done 
by proper resolution and notice, and by separately stating upon said bal
lot each proposition, as above provided." 

What is the meaning of this, in the light of Section 5638, which is as fol
lows (102 0. L., 447): 

"The county commissioners shall not levy a tax, appropriate money 
or issue bonds for the purpose of building county buildings, purchasing 
sites therefor, or for land for infirmary purposes, the expense of which 
will exceed $15,000.00, except in case of casualty, and as hereinafter pro
vided; or for buildi1tg a county bridge, the expense of which will ex
ceed $18,000.00, except in case of casualty, and as hereinafter provided; 
or enlarge, repair, improve, or rebuild a public county building, the entire 
cost of which expenditure will exceed $10,000.00; without first submit
ting to the voters of the county, the question as to the policy of making 
such expenditure. 

You will notice the statute reads, "building a county bridge," not "build
ing a county bridge or bridges." If it were one bridge to be built, unquestionably 
it would be proper to give notice as to what bridge it is. The same applies when 
more bridges than one are to be built. The object of the notice required in Section 
5640-1 is to advise the people not only of the char<\(:ter of the improvement, but 
specifically as to what the improvement is. Where a notice is to be given that 
improvement will be made, the notice should be sufficiently full and definite to give 
accurate information to the electors as to what improvement is to be made, to the 
end that they may judge not only with reference to the advisability of the expen
diture, but also as to the necessity for the expenditure. If the electors do not 
know what bridges are to be improved they have no way of passing judgment as 
to the necessity for the improvement. The commissioners may have in mind a 
set of bridges not requiring improvement as badly as other bridges which the elec
tors might have in mind. 

I would suggest, therefore, that in the proposition submitted you specify the 
bridges to be improved in such a way as that the electors may be fairly advised. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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467. 

COUNTY SURVEYOR-DUTIES OF DEPUTY SURVEYOR-ALLOWANCE 
BY COUNTY COMMISSIONERS FOR COMPENSATION-DATE DI-
RECTORY. . 

Under Section 2787, General Code, the county surveyor is required to make 
application to the county commissioners for an allowance of an amount sufficient 
for compensation of the surveyor's assistants. Until such allowance is made, a 
deputy surveyor may not be compensated for his services. 

The requirement of Section 2787, General Code, however, that such allow
ance shall be made before the first Monday of June, is merely directory and it may 
be made at a future date. 

The deputy may perform all acts of his principal a11d such acts perfort7Jed in 
the absence of the latter, are legal and valid. 

CoLUMBUS, OHio, May 29, 1912. 

RoN. FRANK X. FREBIS, Prosecuting Attorney, Brown County, Georgetown, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter wherein you state: 

"You would greatly favor me by rendering me an opinion upon the 
following matter: The duly elected and qualified surveyor of Brown 
county, Ohio, has appointed a deputy surveyor under the General Code, 
Section 2788, but he has not asked the commissioners to fix the amount 
of the allowance to be paid said deputy. The said surveyor is out of the 
county most of his time and practically all of the work is done by this 
deputy, who makes all estimates for the county commissioners and ren
ders accounts to said commissioners for his per diem fees and expenses. 

Can the commissioners allow the bills of this deputy, when he is 
acting for and in place of the regular surveyor, and are his acts, such 
as making estimates and the like, legal?" 

Two separate and distinct questions are involved in your inquiry; first, 
whether the county commissioners may legally allow the per diem and expenses of 
a deputy acting for and on behalf of a county surveyor during the latter's absence 
from the county when said surveyor has not made an application to the county 
commissioners asking them to fix the deputy's compensation, and secondly, whether 
the acts of said deputy in the preparation of estimates, etc., during the absence of 
his principal are legal. 

In answer to your first question, I call your attention to Sections 2787 and 
2788 of the General Code, which are as follows: 

"Section 2787. On or before the first Monday of June of each year, 
the county surveyor shall file with the commissioners of such county a 
statement of the number of all necessary assistants, deputies, draughts
men, inspectors, clerks or employes in his office for the year beginning 
September first next succeeding and their aggregate compensation. The 
county commissioners shall examine such statement and, after making 
such alterations therein as are just and reasonable, fix an aggregate com
pensation to be expended therefor for such year. 

"Section 2788. The county surveyor shall appoint such assistants, 
deputies, draughtsmen, inspectors, clerks or employes as he deems neces-
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sary for the proper performance of the duties of his office, and fix their 
compensation, but compensation shall not exceed in the aggregate the 
amount fixed therefor by the county commissioners. After being 
so fixed, such compensation shall be paid to such persons in monthly 
installments from the general fund of the county upon the warrant of 
the county auditor." 
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It will be observed that it is the duty of the county surveyor, under Section 
2787, to file with the county commissioners, on or before the first Monday of June 
of each year, a statement of the number of assistants, deputies, etc., required in 
his office for the year beginning September first thereafter, and that the county 
commissioners shall fix an aggregate compensation to be expended in payment of 
the saiaries of such persons for such year. 

Section 2788 empowers the surveyor to appoint such assistants, deputies, etc., 
and fix their compensation. 

If the application has been filed with the county commissioners, and the 
commissioners have acted thereon, as provided by Section 2787, they have nothing 
further to do with the payment of the salaries of such deputies, etc., and the same, 
when fixed by the county surveyor, should be paid monthly out of the county 
treasury, upon the warrant of the county auditor, as provided by Section 2788. 

If, however, the surveyor has not made an application, and the commissioners 
have not fixed the aggregate amount that may be expended .in payment of salaries 
of· the deputies, etc., in the county surveyor's office, then such deputies, etc., are 
not entitled to receive any pay from the county treasury. 

In view of the foregoing, the deputy to whom you refer would not be en
titled to receive the salary of the surveyor. The only salary that he could receive 
is that fixed by Section 2788, provided the requirements of Section 2787 have been 
complied with. 

If the commissioners have not made the allowance as provided by Section 
2787, they may yet do so, notwithstanding the provision of said section, that said 
application must be made on or before the first Monday of June, for the reason 
that the said section has been held ·directory as to time. 

The answer to your second question is determined by Section 9 of the Gen
eral Code, as follows: 

"A deputy, when duly qualified, may perform all and singular, the 
duties of his principal. A deputy or clerk, appointed in pursuance of 
law, shall hold the appointment only during the pleasure of the officer 
appointing him. The principal may take from his deputy or clerk a bond, 
with sureties, conditioned for the faithful performance of the duties of 
the appointment. In all cases the principal >hall be answerable for the 
neglect or misconduct in office of his deputy or clerk." 

The language of the foregoing section, particularly the first sentence, is so 
clear and explicit as to leave no room for doubt that the deputy surveyor takes 
the place of his principal, and, accordingly, his acts, such as preparing estimates 
and the like, during the absence of the surveyor, are legal and should be so recog
nized by the county commissioners. 

Very truly yours, 
TIMOTHY S. HoGAN. 

Attorney General. 
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468. 

HORSES AND VEHICLES-COUNTY COMMISSIONERS MAY NOT PRO
VIDE DEPUTY SEALER OF WEIGHTS AND MEASURES WITH 
CONVEYANCE. 

As the legislature has not so provided, a deputy sealer of weights and measures 
may not be provided by the county commissioners, with a conveyance for use in 
his official duties. 

CoLuMBUS, OHIO, April 19, 1912. 

HoN. JoHN V. CAMPBELL, Assistant Prosecuting Attorney, Cincinnati, Ohio. 

DEAR SIR :-Answering your communication of January 20th, delayed until 
now by reason of the facts already made known to you, wherein you state: 

"I have advised the commissioners of this county that under Section 
2622 as amended, 102 Ohio laws, page 426, they might provide the deputy 
county sealer with a conveyance for use in his official duties. I had 
been in doubt about their authority to do this, until I saw a letter from 
the state· auditor's office to Mr. C. E. Bertton, state examiner, advising 
him that under an opinion of the attorney general, deputy county sealer 
should be allowed necessary expenses, including livery hire, etc. It 
seemed to me that if livery hire might be allowed, a conveyance might 
be furnished from the same fund, but after my opinion was read by the 
board, I was told by the president thereof that your office, while ruling 
that the county surveyor might be allowed livery hire, might not be 
furnished with a conveyance, and it was determined that no conveyance 
would be furnished the deputy county sealer until I had asked your 
advice thereon." 

it does appear very reasonable that, under the facts disclosed as to the situation of 
the deputy sealer of weights and measures of your county, there should have 
been some provision made for the allowance of an expenditure for such a con
veyance as would, eventually, save the county many dollars. But the legislature 
did not see fit to make such provision, and I find myself unable to read into the 
law what, possibly, it would have been better to have included therein. 

This department, under the preceding administration, rendered an opnnon, 
found in attorney general's report, 1909, at page 226, that under Section 1181, 
Revised Statutes, providing for the furnishing of county surveyor's office "with 
all necessary tools, instruments, books, blanks and stationery, necessary for the 
proper discharge of the official duties of said county surveyor," the county com
missioners were without authority to purchase automobiles for the use of the sur
veyor's department. 

In the case of State vs. Commissioners, 10 C. C. n. s. 398, the circuit court, 
construing Section 1235, Revised Statutes, Section 2997, General Code, to determine 
whether, as the law then stood, the county commissioners, who were permitted 
to allow to the sheriff "all expenses of maintaining horses and vehicles necessary to 
the proper administration of the duties of his office, could supply the sheriff with 
horses, vehicles and harness, or allow him the expense necessarily incurred in their 
purchase, held in the negative. In that case the court said: 

"Public officers can be allowed only such compensation or fees, 
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as are provided for in express terms, or by necessary implication from 
the terms used." 
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and again: 

"If the legislature intended to have county commissioners supply 
sheriffs with horses, vehicles and harness, or to allow them the ex
pense necessarily incurred in their purchase, it certainly would have so 
provided in unambiguous terms. Simple words only were needed to 
make such a provision." 

In the recent case of Peter vs. Parkinson, treasurer, 83 0. S., Judge Crew, 
at page 49, uses this language: 

"While in a sense the board of commissioners is the representative 
and financial agent of the county, its authority is limited to the exercise 
of such powers only as are conferred upo1L it by law. As said by this 
court in the first paragraph of the syllabus in Jones, Auditor vs. Commis
sioners of Lucas county, 57 0. S., 189: 'The board of county commis
sioners represents the county in respect to its financial affairs o11ly so far 
as authority is given to it by statute.'" 

In view of the law as we find it, and the adjudications on somewhat similar 
statutes, I am constrained to hold that your county commissioners would be without 
authority to purchase a conveyance for use by your deputy county sealer. 

471. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

S~IITH ONE PER CENT. LAW-FISCAL YEAR OF COU~TY-CERTIFI
CATE OF INDEBTEDXESS ISSUED BY COUNTY CO~DHSSIOXERS. 
FOR CLAIMS ARISING IN MONTHS Ol\IITTED IX ESTDIATE TO 
BUDGET COMl\HSSION-DUTIES OF BUDGET COM11ISSION. 

The fiscal year of the county begius mzd c11ds 011 Afarch 1st, but when the 
county commissioners, in submitti11g their budget, mistakenly assumed the fiscal year 
to c11d on January 1st and made their estimates accordingly, they may lawfully is
sue certificates of hzdebtedness, under Section 5656, General Code, for tlzc legally 
authori::ed claims of the omitted months of January and February, for which "law 
vouchers" might be lawfully issued. 

The amounts necessary to retire such certificates of indebtedness may be 
certified to the budget commission for the ensuing year and the budget commission 
may reduce or allow such estimates as the circumstances justify. 

Ho:-o. THOMAS L. PoGUE, Prosecuting Attor11ey of Hamilton County, and Hox. 
ALFRED G. BETTMAX, City Solicitor of Cincin11ati, Cillcin110ti, Ohio. 

GEXTLEMEN :-I have been asked to advise the budget commission of Hamilton 
county as to its power and duties under the following statement of facts: 

"A year ago the commissioners of Hamilton county, in submitting 
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their budget, assumed the fiscal year of the county to be identical with the 
calendar year; this assumption was acquiesced in by the budget com
mission, with the result that it is now apparent that the fixed and 
legal charges against the county during the months of January and 
February, 1913, cannot be paid from the appropriations for the current 
year. The commissioners of Hamilton county are about to submit their 
budget to the auditor and are at a loss as to whether or not they may 
or should include in such budget for the year 1913 the estimated amount 
of indebtedness incurred in the months of January and February of that 
year. The budget commission is at a loss to know whether or not it 
would have the right to make an allowance for such indebtedness in the 
1913 budget." 

As you know, I have held in opinion to Hon. E. C. Turner, prosecuting at
torney of Franklin county, that the fiscal year for the county begins and ends on 
March 1st. 

In the same opinion I held that for the payment of claims against the county, 
for which "law vouchers" might be honored by the county auditor, and which, 

' therefore, are not within the purview of Section 5660 of the General Code, known 
as the "Burns law," the county commissioners may issue certificates of indebtedness, · 
under Section 5656, General Code. 

I have also held, in an opinion to the bureau of inspection and supervision of 
public offices, that Section 5649-3d, insofar as it provides that "all expenditures 
within the following six months shall be made from and within such appropria
tions," does not apply to the expenditure of the proceeds of loans lawfully made. 

From these three conclusions it follows that the commissioners of Hamilton 
county, for the payment of the salaries of county officers, and like claims, will have 
the power to borrow money and expend the proceeds of such loans, even though 
the result will be the expenditure for current needs of the county of a greater amount 
than the appropriation made for the last half· of the fiscal year 1912-1913. 

As I understand it, this is exactly what is anticipated, and it is now foreseen 
that there will be certificates of indebtedness outstanding on March 1, 1913, cover
ing obligations of this sort, incurred in the months of January and February of 
that year. 

Section 5649-3a provides as follows: 

"On or before the first Monday in June, each year, the county com
missioners of -each county, the council of each municipal corporation, 
the trustees of each township, each board of education and all other 
boards or officers authorized by law to levy taxes, within the county, 
except taxes for state purposes, shall submit or cause to be submitted to 
the county auditor an annual budget, setting forth in itemized form an 
estimate stating the amount of money needed for their wants for the 
incoming year, and for each month thereof. Such annual budget shall 
specifically set forth : 

"1. The amount to be raised for each and every purpose allowed 
by law for which it is desired to raise money for the incoming year. 

"2. The balance standing to the credit or debit of the several funds 
at the end of the last fiscal year. 

* * * * * * * * * * * * * * 
"7. The amount of the bonded indebtedness setting out each 

issue and the purpose for which issued, the date of issue and the date 
of maturity, the original amount issued and the amount outstanding, 
the rate of interest, the sum necessary for interest and sinking fund 
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purposes, and the amount required for all interest and sinking fund 
purposes for the incoming year. 

** * * * * * * * * * * * * 
"9. Such other facts and information as the tax commission of 

Ohio or the budget commissioners may require." 
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In connection with this section I call attention to the provisions of Section 
5649-1, which is as follows: 

"ln any taxing district, the taxing authority shall levy a tax suf
ficient to provide for sinking fund and interest purposes." 

I call attention to the following facts: 
1. The first sub-paragraph of Section 5649-3a includes everything for which 

levies can be asked; the remaining paragraphs, which prescribe the form of budget 
are for the information and guidance of the budget commission. 

2. While the seventh paragraph speaks of bonded indebtedness only, no 
inference can thereby be raised that the Smith law is not intended to provide the 
means for the payment of indebtedness not bonded; or if this be the inference, 
then, such inference would result in requiring all indebtedness incurred under 
Setcion 5656 to be funded by an issue of bonds before it could be paid with levies 
under the Smith law. 

As this opinion is written in haste I will come immediately to my conclusion, 
without elaborating further upon the reasons therefor. I am of the opinion that 
whenever indebtedness is created or funded the authority creating the indebtedness 
-in this instance, the county commissioners-has, unless otherwise provided in the 
statute authorizing the creation of the indebtedness, the discretionary power to 
determine the date of payment of such indebtedness. If the commissioners issue 
notes, for example, it lies within their discretion to determine the elate at which 
those notes shall be payable; so likewise with bonds. 

Now, if the commissioners had issued bonds for some lawful purpose, prior 
to the present time, and had determine<.! that one installment of this issue should 
oecome due and payable in the year 1913, the levy to pay that installrpent of 
principal and the interest on the entire issue would be a levy for one of the pur
poses "allowed by law for which it is desired to raise money for" the year 1913, 
within the meaning of the first paragraph of Section 5649-3a; and would also be 
one of the "sums necessary for interest and sinking fund purposes" within the 
meaning of paragraph seven thereof, and within the meaning of Section 5649-1. 

The only question which I can see is as to whether or not the commissioner~ 
may, at the present time, treat anticipated indebtedness as they would treat in
debtedness already accrued. I can see no reason for distinguishing between the 
two cases. It is a matter which rests within the sound financial discretion of the 
county commissioners to determine how much of the anticipated indebtedness ought 
to be paid in the year 1913. They have, perhaps, the right to make all the notes 
or bonds issued on this behalf due in that year. Such policy would avoid the pay
ment of interest but it would seem of questionable wisdom, in view of the strict 
limitations of the Smith law. On the other hand, the commissioners have the 
right to fund the notes or refund bonds which they may have outstanding on :\larch 
1, 1913, because of their necessities as aforesaid. In so funding or refunding such 
indebtedness they have the power to provide what portion thereof shall become due 
and payable in the year 1913. Such portion as is so determined would then be one 
of the purposes for which it is desired to raise money for the year 1913, within 
the meaning of Section 5649-3a. 

So much, then for the duty of the county commissioners. They may include 
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all, any part, or none of the anticipated indebtedness, in the budget which they 
submit to the auditor. The budget commissioners then, would have nothing 
whatever to do with the budget of the county commissioners, unless a reduction of 
that budget was made necessary by reason of its exceeding the limitations of 
Section 5649-3a, or, in some taxing districts in the county, the other limitations 
of the Smith law. If, however, as will undoubtedly be the case, it becomes 
necessary for the budget commission to scale down the budget of the county 
commissioners in order to enforce the limitations of the Smith law, then, such 
budget commi~sion may, and properly ought, to take into consideration in so doing 
the fact that the county commissioners have the power to fund or refund in
debtedness like that concerning which you inquire. They may, accordingly, if they 
see fit, scale down this item of the county budget to a proportionally greater ex
tent than that?to which they reduce the other items of the county budget, leaving 
it to the county commiss'ioners to readjust their finances in such manner as to pro
vide that a relatively smaller portion of the anticipated indebtedness shall fall 
due in the year 1913. 

It is, of course, true that, broadly speaking, the intention of the Smith law 
is that each fiscal year of the county shall take care of itself and that the county 
in common with all other taxing districts shall be operated upon a strictly cash 
basis. The county, however, must pay the legal claims against it for salaries, 
judicial expenses, compensation of assessors and other like claims. The Smith law 
does not disclose any intention to relieve the county of the obligation to pay such 
claims, although it does provide that, not to exceed certain amounts and rates shall 
be levied and expended in a given year. The solution of the difficulty is, of course, 
found, as I pointed out in my opinion to Mr. Turner, in Section 5656, General Code. 
The practical result of the exercise of power under this section is to carry part 
of the business of a given year over into another year or years, thus violating, in a 
sense, the broad purpose of the Smith law, as I have already referred to it. This 
apparent inconsistency, however, is not absolutely real. Obligations created under 
Section 5656 must be provided for within some of the limitations of the Smith law 
itself; so that if the policy of borrowing money be recklessly or improvidently 
adhered to there will come a time when the fiscal authorities will find themselves 
face to face with the necessity of exhausting practically all of their power to levy 
under the Smith law for the purpose of meeting sinking fund and interest charges. 
The law, then, does ultimately place a restraining influence or check upon the 
tendency to borrow money; and while elastic enough to permit the necessary ad
justments and changes incident to its enactment, and the casual emergencies oc
curring from time to time under its operation, to be met and provided for; will 
in the long run tend to establish each taxing district upon the much to be desired cash 
basis. 

For all of the foregoing reasons, then, I am of the opinion that the county 
commissioners of Hamilton county may lawfully ask in their budget for the year 
1913, and as one of the needs of that year, for sufficient money to discharge in
debtedness due and payable in that year, although existing by virtue of the failure 
of the appropriations for the year preceding to furnish enough money to operate 
the county and pay all legal claims against it; that the determination of whether 
or not a part or all or none of such indebtedness shall fall due in the year 1913 
rests, primarily, in the discretion of the county commissioners; that the exercise of 
this discretion and the determination that a given part of the indebtedness shall 
fall due in the year 1913 constitutes a levy for such part one of the needs of the 
year 1913; and that the budget commission, if called upon for any reason to reduce 
the county budget, may lawfully take into consideration the broad powers of the 
commissioners in funding and refunding indebtedness, and if the commissioners, 
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in the judgment of the budget commission, have asked for too much money for 
thi~ purpose, may lawfully single out this particular item of the budget in making 
whatever reductions may be necessary for the purpose of enforcing the limitations 
of the Jaw. 

474. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

COLLECTION OF A~IOUXTS DUE CERTAIX OFFICES-PAYlVIE~T INTO 
GENERAL FUND. 

Under Section 2979, General Code, certain cotwty officers are required to file 
with tlze prosecuting attorney for collection, reports of amormts overdue tlzeirt 
office from persons and individuals. 

After tize report is filed, the officers have nothing more to do with the same 
aud tlze amounts when collected are tunzed, by the prosewting attorney, into the 
ge11eral fund of the county. 

CoLUMBUS, Omo, June 27, 1912. 

HoN. EDWARD C. TuRNER, Prosecuting Attorney, Columbus, Ohio. 

. DEAR SIR :-Replying to your letter of January 21, 1912, in which you state 
that under Section 2979, General Code, 102 0. L. p. 290 "certain county officers are 
required to file with the prosecuting attorney a report in writing showing the 
amount of fees, percentages, penalties, allowances and perquisites due his office 
from each person or corporation which has remained due and unpaid for more 
than one year prior to January 1st next preceding and makes it the duty of the 
prosecuting attC:Jrney to collect the same" and after the list has come into the 
hands of the prosecuting attorney and he has proceeded under the statute to 
collect, can the officer filing the list collect the same and credit the same to 
the respective fee fund? Section 2979, General Code, page 290 0. L. 102, requires 
certain .county officers to file with the prosecuting attorney a report in writing 
showing the amount of fees, percentages, penalties, allowance and perquisites clue 
his office from each person or corporation, which has remained clue and unpaid 
fur more than one year, prior to January 1st next preceding, and makes it the 
duty of the prosecuting attorney to collect the same and to pay the amount so 
collected into the county treasury to the credit of the general county fund. 

\\'hen the report of the county officers, containing list of all delinquents are 
placed in the hands of the prosecuting attorney, the county officer has nothing more 
to do with the collection thereof, the same has passed from his hands into that of the 
prosecuting attorney; if the county officer does so collect he should pay the same to the 
prosecuting attorney by whom it is placed in the county treasury. 

Very respectfully, 
TIMOTHY S. HOGAN, 

Attomey General. 
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478. 

REDEMPTION BY OWNER OF REALTY PURCHASED FROM HOLDER 
OF A TAX CERTIFICATE AT DELINQUENT TAX SALE-SEPA
RATE PROCEDURES - BUILDING ERRONEOUSLY TAXED AS 
REALTY-VOID SALE-REMEDY. 

When "A" holds a "tax certificate" against a property but fails to pay the 
taxes on the same and it is sold for taxes, being purchased by "B." Held: 

That the primary owner can redeem said property only by paying to the 
treasurer on the certificate of the auditor, the Proper amount of money, under Sec
tion 5734, General Code, to cancel "A's" lien, and also by paying the proper amount 
of mone3•, under Section 5735, General Code, to cancel "B's" lien. 

The effect of "B's" purchase does not destroy "A's" lien but does destroy its 
priorit:'.' and also prevents "A" from receiving a deed in the event of 11011-redemp
tion after two years. 

A "lodge" erects a building on ground owned by "A," the real estate appraiser 
appraising the building as real estate owned by the "lodge" and the same is placed 
on the real estate duplicate and sold to "B" at a delinquent land sale, upon failure 
of the "lodge" to pay the tax thereon. Meanwhile, the lodge sells the building to 
"C" and disbands, when it is removed by "C" to other lands. Held: 

The building was personalty and being erroneously taxed as realty, the sale 
to "C'' was void, under Section 5729, General Code, and "C" is entitled to receive 
his purchase money back. 

The only remedy is to treat the building as omitted personalty and place the 
same upon the duplicate as of the year it should have been listed and a proceed
ing had against the members of the lodge for the taxes due. 

CoLUMBUS, OHIO, June 21, 1912. 

HaN. L. T. CRoMLEY, Prosecuting Attorne3•, Mt. Vernon, Ohio. 

DEAR SrR :-I acknowledge receipt of your letter of February 24th, submit
ting for my opinion the following questions : 

"1. 'A' holds a 'tax certificate' against a property, but fails to pay 
the taxes on the same and it is sold for taxes, being purchased by 'B.' 
Should 'A's' 'tax certificate' be considered in computing the amount 
necessary for redemption? 

"2. A 'lodge' erects a building on ground owned by 'A.' The real 
estate appraiser appraises it in the name of the 'lodge,' and the same is 
placed on the real estate duplicate. 'A' pays the tax on the real estate 
upon which the 'lodge' is located, but the 'lodge' fails to pay the tax on 
its building, and it is sold at delinquent land sale to 'B.' In the mean
time, the 'lodge' sells the building to 'C' and disbands. 'C' removes the 
building (before it is sold for tax) to another farm. ('C' is the son 
of 'A.') Is 'B' entitled to a refunder from the county auditor? If not, 
how will he receive a deed for a 'building?'" 

I quote the following sections of the General Code, which seem involved in 
the consideration of your first question: 

"Section 5715. The county auditor shall make and deliver to the 
purchaser of land or lots, sold for delinquent taxes as afore?aid. a cer-
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tificate of purchase, therein describing the land or lots so sold, as de
scribed in the tax duplicate, and stating therein the amount of taxes, 
and penalty for which they were sold. * * * 
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"Section 5717. Xo deed shall be made by the county auditor for 
any land or lot so sold for taxes, until the expiration of two years from 
and after such sale. * * * 

"Section 5719. After the lapse of two years from the time of such 
sale for taxes, if the land or lot so sold has not been redeemed, the 
county auditor, on request and production of the certificate of purchase, 
and in case of the sale of part only of a tract of land or lot, on pro
duction of the county surveyor's return of a bUrvey, if he deems such 
survey necessary, in conformity with the requisitions of such certificate, 
shall execute and deliver to the purchaser, his heirs, or assignee, a 
deed of conveyance for the tract of land or town lot, or such part there
of as has been sold as aforesaid. 

"Section 5724. Upon the sale of land or town lots for delinquent 
taxes, the lien which the state has thereon for taxes then due shall be 
transferred to the purchaser at such sale. If such sale should be invalid 
on account of irregularity in the proceedings of an officer, having a 
duty to perform in relation thereto, the purchaser at such sale shall be 
entitled to receive, from the owner of such land or lot, the amount of 
taxes, interest, and penalty legally due thereon at the time of sale, with 
interest thereon from the time of payment thereof, and the amount of 
taxes paid thereon by the purchaser subsequent to such sale. Such land 
or lot shall be bound for the payment thereof. 

"Section 5731. A county auditor delivering a certificate of pur
chase of forfeited lands, or delinquent lands sold for taxes, shall forth
with transfer it on his duplicate, into the name of the purchaser, charg
ing therefor the sum of ten cents, which shall be considered part of the 
expenses of the sale. If an auditor neglects to make such transfer, he 
shall be liable to action by any person injured thereby as for a neglect 
of official duty. 

"Section 5733. All lands and town lots sold for taxes at a delin
quent sale, may be redeemed at any time within two years from and 
after the sale thereof. * * * 

"Section 5734. A person desiring to redeem land or town lots sold 
at a delinquent tax sale within one year after the sale thereof, or with
in one year after the expiration of any of the disabilities named in the 
next preceding section, may deposit with the county treasurer, upon the 
certificate of the county auditor, particularly describing and specifying 
such land or town lot, an amount of money equal to that for which such 
land or town lot was sold, and the taxes subsequently paid thereon by 
the purchaser, or those claiming under him, together with interest, and 
fifteen per cent. penalty on the whole amount paid, including costs, and 
one dollar to pay the expenses of advertising as hereinafter provided. 

"Section 5735. A person desiring to redeem any land or town lot 
sold at a delinquent tax sale, after the expiration of one year from the 
sale thereof, and within the time limited by law for such redemption, 
may deposit with the county treasurer, upon the certificate of the county 
auditor, particularly describing and specifying such land or town lot, an 
amount of money equal to that for which such land or town lot was 
sold, and the taxes subsequently paid thereon by such purchaser, or those 
claiming under him, together with interest and twenty-five per cent. 

16-Vol. II-A. G. 
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penalty on the whole amount paid, including costs, and one dollar to 
pay the expenses of advertising, as hereinafter provided. 

"Section 5737. Upon the presentation of such certificate of the 
county auditor to the county treasurer, for the redemption of land or 
town lots sold for taxes, and upon the payment of the money into the 
county treasury, the county treasurer shall give the person or persons 
making such payment, duplicate receipts therefor, describing the prop
erty of the land or the town lot as it is described in or upon the certifi
cate of the auditor. One of such receipts shall be registered by the 
treasurer, and forthwith filed with the county auditor, by the party re
ceiving it. Thereupon the auditor shall· forthwith cancel the sale, and 
transfer the property, land, or town lot to the proper party; and such 
receipt, when so filed, shall operate as an extinguishment of all rights, 
either in law or equity, conferred in any manner by such sale. The 
auditor shall publish a notice of such redemption in the newspaper in 
which the advertisement of sale was published, for the term of three 
weeks, either in a weekly or a daily paper, once in each week, at an ex
pense not exceeding one dollar. 

"Section 5738. Upon the demand _of the purchaser, or his legal 
representative, and the surrender of the tax certificate, and upon the pay
ment of the auditor's fees, the county auditor shall draw his warrant 
upon the county treasurer in favor of such purchaser, or his legal repre
sentative, for the amount of money so deposited as hereinbefore pro
vided, with the treasurer, after deducting therefrom the treasurer's fees 
for such services" 

In answering your first question, I assume that the owner of property desires 
to redeem the same within two years after the first sale thereof for taxes: 

A purchaser of land sold for delinquent taxes acquires the state's lien there
on for taxes then due. Section 5724, supra, State ex rel. vs. Godfrey, 62 0. S., 
18. This lien may or may not ripen into a legal title by the failure of the owner 
to redeem the land within two years from the date of the sale, and subsequent 
execution and delivery of a tax deed to the purchaser. During the two-year 
period, however, at least, and within the general statute of limitations applicable 
to the enforcement of such liens, at most, (there being no special statute of limita
tions applicable thereto in the chapter relating to the sale of delinquent lands) 
such a lien remains valid and subsists in the purchaser. As stated in the case last 
above cited, this lien, at least, is "surely conferred upon the purchaser holding the 
certificate." 

As I construe the related sections above quoted, they provide a statutory 
method of extinguishing this lien. Of course, the owner of the land may him
self buy the tax certificate from the purchaser at the delinquent tax sale, and, as 
an assignee, under Section 5718 of the General Code, may effectually extinguish 
the lien. The only way, however, by which the equitable lien witnessed by the 
entry on the margin of the grand duplicate, made in accordance with Section 5831, 
General Code, may be extinguished of record, is by depositing with the county 
treasurer under Section 5734 or Section 5735, as the case may be, the proper 
amount of money. 

I am of the opinion, that because of the considerations above mentioned, the 
owner of land which has been twice sold for delinquent taxes to different parties 
cannot extinguish all equitable titles arising by virtue of such sales without de
positing with the treasurer a sufficient sum of money to redeem the land as against 
each and every outstanding certificate. 



A..."<l'."'U.AL REPORT OF THE ATTOR:!'.'EY GE..."<ER.AL. 1377 

Another way of working out the same conclusion is afforded by considering 
the matter from the standpoint of the county auditor. His duplicate shows two 
tax transfers, one from the owner to the first purchaser, and the other from the 
first purchaser to the second purchaser. He would, of course, have authority to 
cancel but one of such transfers, at a time, and for each such cancellation he must 
have filed with him a proper receipt. 

I am further of the opinion that the first purchaser is not to be regarded as 
having lost all his rights by reason of his failure to pay the tax assessed against 
the land during his possession of the tax title. To be sure, he is personally liable 
for the taxes on the land during such time. But the essential liability for the 
tax assessed against the land is that of the land itself, rather than that of the 
land owner. It cannot be inferred from the sections above quoted that the purchase 
by failing to pay the taxes on the land thereby extinguishes his lien. It seems to 
me reasonable to hold that such neglect on his part causes him to lose the prior
ity of his lien, as, upon the reasoning above set forth, the second purchaser's lien 
becomes prior to that of the first purchaser, furthermore, the first purchaser's 
neglect to pay the taxes effectually precludes his rights to receive a deed in case 
of non-redemption. So that it cannot be said that the first purchaser may with 
impunity fail to pay the taxes. . 

Upon careful consideration of all the sections, I am of the opinion that the 
land's redemption from the lien of "A's" certificate is a separate thing from that 
of "B's" certificate. The amounts to be deposited would, under Sections 5734 and 
5735 be different, the character and dignity of the two liens is slightly different, 
each case stands by itself. That is to say the original owner may redeem from 
"B's" lien alone. Brodie vs. State, 101 Minn., 202. If he desires to redeem as 
against "B," he must deposit the proper amount of money under Section 5734, 
supra. .By so doing he leaves still in force the lien of "A," although the auditor 
and treasurer may proceed to extinguish "B's" lien just as if "A" did not hold a 
certificate. If, however, the owner wishes to redeem his land from all outstand
ing tax certificates, he must deposit under Section 5734 to provide for "B's" cer
tificate, and under Section 5735 to provide for "A's" certificate. Separate proceed
ings on the part of the county auditor and county treasurer should then be had in 
the case of "A" and "B." 

Your second question involves several interesting propositions. In the first 
place it appears that the real property assessor listed the building in question and 
returned the same as real estate in the name of the owner of the building, and 
not in that of the owner of the land on which it was' situated. 

In the memorandum which you append to your opinion you state that the 
arrangement between the lodge and the owner of the property upon which its 
building was situated was such that the building was clearly personal property. I 
assume this conclusion of law to be correct. 

If the building, being personal property, is required to be listed as personal 
property in the name of the owner thereof, then, of course, its sale as "delinquent 
land" was simply void, and under the provisions of Section 5729, General Code, 
the purchaser at the delinquent land sale is entitled to receive the amount of 
money he paid for his certificate from the county treasury. In that event, also, 
the sole remedy of the taxing authorities in the premises would be to cause the 
building to be placed on the personal property duplicate of the year for which it 
ought to have been returned for taxation as such, unless that year be a year prior 
to the year 1911, and to proceed personally against the lodge or against its mem
bers. (See Sections 5399 et seq., General Code.) I doubt very much whether this 
remedy would be efficacious, in view of the fact that the lodge has disbanded. 
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Certainly the county treasurer would not be able to distrain any property in order 
to secure payment of such personal tax. 

I am not certain, however, that the property ought to have been assessed as 
personalty in the name of the owner. Section 5554, General Code, applies here. 
It provides as follows : 

"The assessor, in all cases, from actual view, and from the best 
sources of information within his reach, shall determine, as near as 
practicable, the true value of each separate tract and lot of real prop
erty in his district, according to the rules prescribed by this chapter for 
valuing real property. He shall note in his plat-book separately, the 
value of all dwelling houses, mills and other buildings, which exceed 
one hundred dollars in value, on any tract or plat of land not incorpo
rated, or on any land or lot of land included in a municipal corpora
tion, which shall be carried out as a part of the value of such tract. 
He shall also enter therein the number of acres of arable or plow land, 
meadow and pasture land, and wood and uncultivated land, in such 
tract, as near as possible." 

It will be noted that it is the duty of the real property assessor to determine 
the value of all buildings which he finds on any tract of real property, and in
clude the value thereof in the assessment of the value of the plat or lot. This 
peculiar phraseology raises an interesting question as to whether or not the orig
inal assessment should have included the value of the portable building as a part 
of the value of the real estate on which it was found by the assessor, and the 
further possible question as to whether or not the knowledge of the assessor as to 
the actual ownership of such a building, or the Jack of such knowledge would be 
factors which would determine the course he ought to take. The solution of these 
questions, however, is not necessary to a decision of that which you present. 1 f 
the value of the buildings should have been included with that of the other build
ings found on the real estate assessed, then the separate assessment of the build
ing as real property was void and could not lay the foundation for a valid tax 
sale of the building. 

If, however, the assessment of the building as real estate against the actual 
owner thereof and separately from the land on which it was situated at the time 
of the assessment, as actually made in the case you present was itself valid, I 
would be of the opinion that the sale was void. It is only "land and town 
lots" that may be sold for delinquent taxes. The effect of the tax sale being to 
divest the owner of the property of his title, the statutes providing for such pro
ceeding must be strictly construed, as, indeed, has always been the case wherever 
such statutes have been put to the test. Therefore, the failure to provide for the 
sale of a building separately from .the land on which it is situated for taxes clue 
on such building as real estate has the effect of depriving the taxing authorities 
of any such remedy for the collection of such taxes; the power to sell a building 
for taxes cannot be inferred from the power to sell land and town lots. 

Whether, therefore, the assessment was originally legal or illegal, and if 
illegal, whether the proper assessment should have been of the building as a part of 
the real estate on which it was situated, or as personal property, it follows in 
any event that the tax sale is void, and that the amount paid by the purchaser at 
the delinquent land sale should be refunded to him from the county treasurer. 

You ask also as to who is to pay the taxes charged on the duplicate by virtue 
of this assessment. If the assessment was legal-that is, if it was proper to assess 
the building separately as real estate, then, in my opinion, there is no method pro-
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vided for by the statutes for the collection of such taxes. A careful examination 
of the statutes fails to show the existence of any form of action for the rec"overy 
of delinquent real estate taxes. Such taxes are in theory assessed in rem and the 
procedure of delinquent lands and lots seems to be exhausted; inasmuch, then, as 
the procedure does not apply to the collection of taxes upon a building as such, I 
am of the opinion that no remedy exists whereby collection of taxes as they stantl 
charged on the duplicate can be enforced. 

If it were possible to assess the building against the owner of the real estate 
and include the valuation thereof in the aggregate of all the buildings found by 
the assessor on the tract of land, then the listing of the building as real estate in 
the name of the owner of the building would have to be regarded as a clerical 
error apparent on the face of the tax list and the duplicate. It is clear, however, 
after settlement with the county treasurer, the county auditor has no authority to 
correct clerical errors of this sort, so that there does not now seem to be any 
way of bringing property on the duplicate of any past year in the name of the 
owner of the soil, even if that be conceded to be the proper assessment. 

If, as seems most likely, the building should have been assessed by the per
sonal property assessor in the name of the lodge, then the remarks which I have 
already made would apply, and the property would have to be dealt with, if at all, 
as omitted personalty. 

498. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

FORFEITURE OF RECOGNIZANCES GIVEN IN STATE AND MUNICI
PAL CASES-DUTIES OF PROSECUTING ATTORNEY AND CITY 
SOLICITOR TO COLLECT. 

The recognizances referred to in Section 13548 of the General Code, which 
requires the prosecuting attorney to collect forfeiture of the same, are those given 
to the state of Ohio. 

Bonds for violation of city ordinances, however, are given to the city and 
must be collected in accordance with Section 4308 of the General Code by the city 
solicitor, and by him paid into the city treasury in accordance with Section 4310 
of the General Code. 

CoLUMBUS, Omo, July 6, 1912. 

HoN. ALFRED BETTMAN, City Solicitor, Cincinnati, Ohio. 

DEAR SIR :-In your letter of April 22, 1912, you request my opinion upon the , 
following question: 

"Should the prosecuting attorney of the county or the prosecuting 
attorney of the city file suit to collect forfeited bail bonds in cases of vio
lation of city ordinances?" 

The answer to the question depends upon the following sections of the Gen· 
eral Code, with reference to forfeiting recognizances: 

"Section 13545. When a person under recognizance in a criminal 
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prosecution to appear and answer or to testify in court, fails to per
form the condition thereof, his default shall be recorded, and such 
recognizance forfeited in open court. 

"Section 13546. Probate judges, prosecuting attorneys, clerks of 
the court of common pleas and the police court, justices of the peace 
and other magistrates, shall return forthwith to the county auditor of 
their respective counties all forfeited recognizances in criminal cases. 

"Section 13547. The county auditor shall make, in a book to be 
kept for that purpose, a memorandum of each recognizance returned 
to him, the court in which it was taken, the name of the case, the 
names of all the parties, the amount and date, the person to whom 
paid, the time when delivered and the final disposition thereof. He 
shall deliver it to the prosecuting attorney and take his receipt forth
with therefor. 

"Section 13548. The prosecuting attorney shall prosecute recog
nizances by him received, for the penalty thereof. Such action shall be 
governed by the code of civil procedure so far as applicable. 

Section 13552 provides the form for recognizance as an accused person, of a 
witness, and to keep the peace; and it is seen from these forms, as well as from 
the statutes themselves, that the recognizances spoken of in this chapter, and neces
sarily those upon which suit is directed to be brought by the prosecuting attorney, 
by Section 13548, are recognizances given to the state of Ohio, and therefore, 
necessarily, suit on the same must properly be brought by the prosecuting attorney 
of the particular county in which the recognizance is given. 

The bonds for violation of city ordinances, however, are not given to the 
state but are given to the city, and when it is necessary that suit be brought on 
such bonds, it seems to me that the city solicitor, and not the prosecuting attorney 
of the county, is the proper officer to bring lhose suits. This seems to me to be 
clear without any reference to Section 13548 (which undoubtedly refers to the 
prosecuting attorney of the county), for the reason that Section 4308 of the Gen
eral Code provides : 

"\Vhen required so to do by resolution of the council, the solicitor 
shall prosecute or defend, as the case may be, for and in behalf of 
the corporation, all complaints, suits and controversies in which the cor
poration is a party, and such other suits, matters and controversies as 
he shall, by resolution or ordinance, be directed to prosecute, but shall 
not be required to prosecute any action before the mayor for the viola
tion of an ordinance without first advising such action." 

and Section 4310 provides that the solicitor shall pay to the treasurer "all moneys 
which may come into his hands belonging to the corporation, or by way of fines, 
forfeitures, costs, or otherwise * * * ;" and in case of the forfeiture of a bail 
bond, payable to a city, it would undoubtedly, under Section 4308, when so re
quired, be the duty of the solicitor to bring suit to collect the penalty of such bond. 

Very truly yours, 
TIMOTHY S. HoGAN. 

A ttomey General. 

ADDENDUM. 

Section 1 of the act of February 24, 1871, found in volume 68, laws of Ohio, 
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page 31, provides for the "return to the county auditor of their respective counties 
all forfeited recognizances in slate cases immediately after forfeiture." 

Section 13545, General Code, provides: 

"\Yhen a person under recognizance in a criminal prosecution to 
appear and answer or to testify in court, fails to perform the condition 
thereof, his default shall be recorded, and such recognizance forfeited in 
open court." 

This change in the use of words hardly warrants evidence of an intention 
to change the law in respect to prosecutions of recognizances. The words "crim
inal prosecution" in lieu of "state cases" doubtless were selected as being more in 
harmony with the provisions that followed. If Section 13546 were intended to 
embrace forfeited recognizances in city cases doubtless the word "mayor" would 
occur. It is true that "other magistrates" would cover the word "mayor," but in 
view of the fact that probate judges, prosecuting attorneys, clerks of courts, chiefs 
of police, police courts and justices of the peace are specifically mentioned it is 
hardly likely that the mention of "mayor" specifically would be overlooked unless 
the legislature had in mind that city cases were not intended to come within the 
purview of the statutes herein referred to, and by the words "other magistrates" 
is unquestionably meant magistrates having jurisdiction in state cases and exercising 
jurisdiction in such cases. There is nothing in the change of language referred 
to in the light of Sections 13545, 13546, 13547 and 13548, and in the further light 
of the separation to be kept in mind between municipalities and other jurisdic
tions in the administration of their respective affairs, to warrant the conclusion that 
a county prosecuting attorney is to prosecute the action on a forfeited recogni
zance running in favor of a municipal corporation. 

500. 

GRAND JURY PROCEEDINGS-SECRET-PROSECUTING ATTORNEY 
MAY NOT FURNISH TRANSCRIPT OF TESTIMONY TO DAIRY 
AXD FOOD CmiMISSIONER. 

The statutes impose absolute secrecy as to grand jury proceedings a11d pro
hibits their disclosure to all except a court of justice. The prosecuting attoruey 
may not therefore furnish the dairy a11d food commissioner with a transcript of 
testimony taken before the grand jury. 

CoLUMBus, OHio, July 2, 1912. 

RoN. \V11r. VINCENT CAlllPBELL, Prosecuti11g Attome}', St. Clairsville, 0/zio. 

DEAR SIR:-You inquire in your letter of February 26th whether you were 
correct and within the law in refusing to furnish the dairy and food commission
er's office with a transcript of the testimony taken before the grand jury in cases 
for violation of the county local option laws, so that they could use the same for 
the purpose of placing the liquor tax against the property used for such purposes. 

You will observe that by Section 13556, G. C., an oath is administered to the 
foreman of the grand jury, which provides, among other things, as follows: 
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inquest, shall diligently inquire, and true presentment make, of all such 
matters and things as shall be given you in charge, or otherwise come 
to your knowledge, touching the present service; the counsel of the 
state, your own and your fellows, you shall keep secret, unless called 
on in a court of justice to make disclosures * * *." 

Section 13557, G. C., gives the oath to be administered to the other grand 
jurors: 

"The same oath which your foreman has taken before you on his 
part, you and each of you, shall well and truly observe and keep on 
your respective parts." 

Section 13560, G. C., authorizes the prosecuting attorney and the assistant 
prosecuting attorney to appear before the grand jury to give information, or ad
vice upon legal matters, and may interrogate witnesses before such jury when it 
or he deems necessary and in a matter or case which the attorney general is re
quired to investigate or prosecute by the governor or general assembly; he shall 
have the rights, privileges and powers conferred by this section and the next sue· 
ceeding section, upon prosecuting attorneys. 

Section 13561, G. C., provides: 

"The official stenographer of the county, at the request of the prose
cuting attorney, shall take shorthand notes of the testimony and furnish 
a transcript thereof to him and to no other person, but the stenographer 
shall withdraw from the jury room before the jurors begin to express 
their views or give their votes on a matter before them. The stenog
rapher shall take an oath, to be administered by the court after the 
grand jurors a~;e sworn, imposing an obligation of secrecy to not dis
close any testimony taken or heard except to such jury or prosecutor, 
unless called upon in a court of justice to make disclosure." 

By these sections we are impressed with the great care of the general assem
by, the courts and all those in authority to guard the secrecy of the grand jury 
proceedings. There is but one place where the secrets of the grand j"ury can be 
laid bare and that is in a court of justice, where called before the court. 

In view of these statutes your question is easily answered, and in fact you 
have answered it yourself, when you refused to,deliver the transcript. These se
crets are locked up, and there is but one key to unlock them, and that is in the 
hands of the court. 

Very truly, 
TIMOTHY S. HoGAN. 

Attorney General. 
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503. 

Cm.DIOX PLEAS JUDGES TO FIX A:\IOUXT TO BE PAID ASSISTANTS 
IX PROSECUTING ATTORXEY'S OFFICE FOR COLLECTIXG UX
PAID FEES. 

Under Section 2014 of the General Code the judge of common Pleas, on or 
before the first of fa11uary, may fix the amou11t to be expended by the prosecuting 
attorney for assistants. 

Under Section 2915 of the General Code the prosecuting attorney may appoilll 
assistants to collect the uncollected fees, etc, filed by the various county officers and 
may compensate them from the fund so fixed. 

HoN. G. P. GILLMER, Prosecuting Attorney, Warren, Ohio. 

DEAR SIR:-Your letter of ] anuary 16, 1912, received. You state that: 

"From present indications the statements of uncollected fees, per
centages and penalties filed by the several county officers under Section 
2979, General Code, page 290, 102 0. L. is going to be large. The col
lecting of those various fees, percentages and penalties will be a task suf
ficient for one man for a good long while to come. This duty is placed 
upon the prosecuting attorneys. In this county we have not heretofore 
employed assistance in the prosecutor's office, save in isolated cases 
where special counsel has been appointed for particular purposes. If, 
however, the office is to be called upon to collect these delinquent fees, 
percentages and penalties, it will be necessary to have assistance." 

and inquire whether you are entitled to assistance in order to make ·the collections 
referred to, and also the method of employment and payment of such assistance. 

Section 2014 of the General Code provides as follows: 

"On or before the first Monday in January of each year in each 
county, the judge of the court of common pleas, or if there be more 
than one judge, the judges of such court in joint session, may fix an ag
gregate sum to be expended for the incoming year, for the compensation 
of assistants, clerks and stenographers of the prosecuting attorney's 
office. 

"Section 2915. The prosecuting attorney may appoint such assist
ants, clerks and stenographers as he deems necessary for the proper 
performance of the duties of his office, and fix their compensation, 
not to exceed in the aggregate the amount fixed by the judge or judges 
of the court of common pleas. Such compensation after being so fixed 
shall be paid to such assistants, clerks and stenographers monthly from 
the general fund of the county treasury upon the warrant of the county 
auditor." 

You will note that the judge of the court of common pleas of your county, 
on or before the first :\Ionday in January in each year, should fix an aggregate 
sum to be expended for the incoming year for the compensation of assistants, clerks 
and stenographers of the prosecuting attorney's office. After the amount is fixed 
by the common pleas judge, then, under authority of Section 2915 of the General 
Code, you have the right to appoint such assistants, clerks and stenographers as 
you deem necessary for the proper performance of the duties of your office; and 
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under authority of said section you have the right to fix their compensation. 
But the amount paid to your assistants, clerks and stenographers shall not exceed, 
in any one year, the aggregate amount fixed by the common pleas judge. After 
the compensation is fixed the same shall be paid to each assistant upon the war
rant of the county auditor, out of the county treasury. 

50.3. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

MEDICAL AND SURGICAL RELIEF-TOWNSHIP TRUSTEES MAY 
ALLOW COMPENSATION FOR OPERATIONS UPON NEEDY POOR. 

The term "medical relief" as employed in Sections 3480, 3490 and 3546 of the 
General Code prov•iding for the furnishing of such to the poor by township and 
county authorities includes "surgical relief." 

When therefore, physicians are not 1·egularly contracted for by tow11ship 
authorities, upon the proper notice given, surgeons may be reimbursed for opera
tions performed for needy poor, in such measure as the township trustees see. 
fit to allow. 

CoLuMBUS, OHio, June 22, 1912. 

HoN. GEORGE D. KLEIN, Prosecuting Attorney, Coshocton, Ohio. 

DEAR SJR:-Under date of June 12, 1912, you inquire of this department as 
follows: 

"Our city has built a city hospital, since then the township trustees 
of Tuscarawas township and the county infirmary directors are getting 
numerous applications for surgical operations at the expense of the tax 
payers. For example in appendicitis cases the doctors, since the hospital 
is built, when they get one of these patients they call up the township 
trustees or infirmary directors and say that a certain patient who is not 
able to pay must be operated upon at once or they will die. 

"I have examined the statutes and am unable to find any direct 
authority on such cases, that is are the township trustees or infirmary 
directors authorized to pay for surgical operations upon people who 
are a public charge? 

"These people are taken to the hospital, the doctor charges from 
thirty-five to fifty dollars for the operations and the care and nursing 
in addition runs from thirty-five to fifty dollars and it is getting to be 
quite a burden." 

Section 3480, General Code, authorizes the township trustees to grant medical 
relief under certain conditions, as follows: 

"vVhen a person in a township or municipal corporation requires 
public relief, or the services of a physician or surgeon, complaint thereof 
shall be forthwith made by a person having knowledge of the fact to the 
township trustees, or proper municipal officer. If medical services are 
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required, and no physician or surgeon is regularly employed by contract 
to furnish medical attendance to such poor, the physician called or 
attending shall immediately notify such trustees of officer, in writing, 
that he is attending such person, and thereupon the township or 
municipal corporation shall be liable for relief and services thereafter 
rendered such person, in such amount as such trustees or proper officers 
determine to be just and reasonable. If such notice be not given within 
three days after such relief is afforded or services begin, the township 
or municipal corporation shall be liable only for relief or services 
rendered after notice has been given. Such trustees or officer, at any 
time may order the discontinuance of such services, and shall not be 
liable for services or relief thereafter rendered." 

1385 

The authority to regularly employ a physician by contract is found in 
Section 3490, General Code, which provides: 

"The trustees of a township, or the proper officers of a municipal 
corporation in any county, may contract with one or more competent 
physicians to furnish medical relief and medicines necessary for the 
persons who come u11der their charge under the poor laws, but no con
tract shall extend beyond one year. Such physician shall report quarter
ly to the clerk of the township or municipality, on blanks furnished 
him for that purpose, the names of all persons to whom he has furnished 
medical relief or medicines, the number of visits made in attending 
such person, the character of the disease, and such other information as 
may be required by such trustees or officers." 

It will be observed that in Section 3480, General Code, the term "physician 
or surgeon" is used, in addition to the term "medical services." In Section 3490, 
General Code, no reference is made to a suregon, but the township trustees are 
authorized to contract with one or more "physicians to furnish medical relief." 
Does this latter phrase include relief by a surgeon by an operation? 

The same term is used in the statute authorizing the infirmary directors to 
enter into a contract for medical relief. 

Section 2546, General Code, before the amendment of 102 Ohio Laws 433, 
provided: 

"Infirmary directors may contract with one or more competent 
physicians, to furnish medical relief and medicines necessary for the 
persons of their respective townships, who come under their charge, 
but no contract shall extend beyond one year. Such contract shall be 
given to the lowest competent bidder, the directors reserving the right to 
reject any or all bids. The physicians shall report quarterly to the in
firmary directors on blanks furnished by the directors, the names of all 
persons to whom they have furnished medical relief or medicines, the 
number of visits made in attending such persons, the character of the dis. 
ease, and such other information as may be required by the directors. 
The directors may discharge any such physicians for proper cause." 

The amendatory act does not take effect until January 1, 1913, and the above 
section applies at the present time, 

The provisions of Section 3480, General Code, were under consideration in 
the case of Trustees vs. White, 48 Ohio St., 577, the syllabus of which case reads: 
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"Physicians affording relief to a person in condition requiring relief 
under Section 1494, Revised Statutes, which provides that the township 
shall be liable for relief afforded "only in such amount as the trustees 
determine to be just and reasonable," have a claim against the township 
wherein such relief is afforded for no greater amount than the trustees 
determine to be just and reasonable. And where the trustees have 
considered a claim, and, acting in good faith, have rejected it, no action 
can be maintained against the township." 

The bill rendered in the above case and for which payment was demanded 
was for services as a surgeon. 

The court, Spear, J., says on page 579: 

"Although many changes were made in this statute by amendment, 
the section quoted was not altered until the statute of April 12, 1876, 
when, for the first time, the services of physicians and surgeons were 
in terms included in the statute." 

On page 584, it is further said : 

"In regard to the effect of the determination of the trustees, 
we think the language used leaves no serious question. The words of the 
additional clause as to liability are apt words to express a purpose to 
lodge with the trustees the discretion and power to determine finally the 
amount of compensation to be awarded to physicians and surgeons 
rendering services under the statute, and it is difficult to attach any 
meaning whatever to those words unless the plain ordinary signification is 
the true meaning. We conclude that the legislature meant, by the 
clause quoted, that which the words naturally import, and that the dis
cretion conferred upon the trustees, when exercised, is to be held 
conclusive and final." 

In case of W etherall vs. Marion county, 28 Iowa 22, it is held: 

"The term 'duties of physician" as used in a contract between the 
plaii1tiff, as a physician, and th.e board of supervisors of the county of 
M., for the performance by him of professional services for the 
paupers of said county at the poor house therein, was held to include, 
in its general and ordinary acceptation, the usual cases of surgery as 
well as the administration of medicine." 

Cole, ]., says at page 24: 

"If we were, therefore, driven (as perhaps we are not} to determine 
as a matter of legal construction, the meaning of the terms 'duties of 
physician' and 'medical treatment' we should not hesitate long in 
deciding that they, like the degrees or diplomas of those who practice 
them, include both medicine and surgery." 

Section 3480, supra, provides that if "no physician or surgeon is regularly 
employed by contract to furnish medical attendance," relief may be given in the 
manner therein provided. This section contemplates that a physician or surgeon 
may be employed by contract. Section 3490, General Code, authorizes a contract 
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with a physician for medical relief. There is no other statute authorizing the 
township trustees to contract for the services of a physician. Section 2546, 
General Code, authorizes a contract with a physician for medical relief by the in
firmary directors. These are the only provision of the statute authorizing a 
contract with a physician for medical relief of the poor. 

The provision of Section 3480, supra, as to a contract with a physician or 
surgeon, refers to the authority granted in said Sections 3490 and 2546, General 
Code. It is therefore evident that the term physician as used in said sections, 
will include a surgeon, and that the term "medical relief" will include "surgical 
relief." I am of the further opinion that where a contract is entered into with 
a physician either under Section 3490 or under 2546, General Code, to furnish 
medical relief for the poor, said contract will include services to be performed as 
a surgeon as well as services performed as a physician as those terms are under
stood in the profession of medicine. The words "physician" and "medical relief" 
as used in the statutes are to be given their ordinary meaning, rather than the · 
narrow professional meaning of the terms. 

The provision of Section 3480, General Codee, applying when no physician or 
surgeon is regularly employed to furnish medical attendance to the poor, who are 
a public charge. 

By the decision in the case of Trustees vs. White, 48 Ohio St., 577, supra, 
it is seen that the amount to be paid for such services is to be determined by 
the trustees. The trustees also are to determine if the claim is a proper one to 
be paid by the township. 

Said Section 3480, General Code, will include services of a surgeon for 
surgical operations, but pay for such services and the amount to be paid is subject 
to the decision of the· trustees. 

The obligation of the public to furnish relief to the needy and poor is stated 
by Spear, ]., at page 578, in Trustees vs. White supra as follows: 

"vVhatever moral duty rests upon the well-to-do to aid those less for
tunate, in their distress there is aside from the obligations attaching 
lo hushand, parent and guardian, no legal obligation to perform that 
moral duty, nor to recompense another who may voluntarily render 
the needed service, nor is there, at common law, any such legal duty 
imposed upon the community. Clearly, then, the plaintiffs could not 
recover unless, by statutory authority, a right of action is given." 

The authority to pay for such services is prescribed by the statutes, and the 
provisions thereof must be complied with. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 
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510. 

GRAND JURORS-MILEAGE WHEN GRAND JURY ADJOURNS FROM 
TIME TO TIME. 

Though the law expressly provides for only one session of a gra11d jury, yet 
if in the interests of economy and justice it is deemed advisable to adjourn from 
time to time the grand jurors may be allowed mileage upon each return to the 
county seat after a period of such adjournment. 

CoLUMBus, Omo, July 11, 1912. 

HoN. HARRY P. BLACK, Prosecuting Attomey, Tiffin, Ohio. 

DEAR SIR :-I am in receipt of your letter of June 11th, wherein you state 
as follows: 

"On account of the stress of business in my county it has been 
found necessary to adjourn the grand jury from time to time in order 
to complete the business and to give men confined in the county jail and 
out on bond, an opportunity for being tried, and especially it is true on 
account of our jail facility, having a small and inadequate building. The 
grand jury met for the April term and after being in session about 
six days and disposing of their business at that time, they were ad
journed by order of the court subject to the call of the clerk, in order to 
dispose of the business that would accumulate before the end of the term 
in July and the beginning of the next term in October. They recon
vened on the tenth day of June and disposed of the business for which 
they were called. 

"QUERY: Are they entitled to mileage for the distance covered 
by them from their homes to the court house?" 

Section 3008, General Code, provides as follows : 

"Each grand or petit juror drawn from the jury box pursuant 
to law, each juror selected by the court as talesman as provided by law, 
and each talesman, shall receive two dollars for· each day of service, 
and if not a talesman, five cents each mile from his place of residence 
to the county seat. Such compensation shall be certified by the clerk of 
the court and paid by the county treasurer on the warrant of the county 
auditor." 

There is no provtston in the above statute that mileage shall only be paid 
once, nor is there any provision that such mileage shall not be paid more than 
once. The statute is silent upon the subject and should, therefore, receive, a 
reasonable construction. 

It is contemplated that whenever a grand jury is brought together, such jury 
shall consider all the business before it without adjournment, except from day to 
day, and that after such business is completed the said jury will be discharged 
finally. However, if in the interest of public justice and economy it is deemed 
advisable by the court to adjourn said jury, subject to the call of the clerk instead 
of holding it together during the entire term, and thus allow the jurors to return 
to their respective homes, I believe a reasonable construction of the statutes in 
question would entitle said grand jurors to their mileage in returning to the per-
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formance of their duties upon order of the court and call of the clerk. It is not 
only just so to do, but more economical to allow them to return to their respective 
homes than to hold them together during the entire session of the court. 

I, therefore, hold that grand jurors who are adjourned by order of the court 
and allowed to return to their respective homes, subject however,. to be recon
vened upon call of the clerk are, on so returning entitled to the mileage provided 
for in Section 3008 of the General Code. 

Yours truly, 
TIMOTHY S. HoGAN, 

A ttomey Gmeral. 

511. 

TAXES AND TAXATION-S111TH OXE PER CEXT. LAW-FUNDING 
IXDEBTEDNESS OF COUNTY CO:\D.IISSIONERS-PAYJ.IEXT OF 
SALARIES-APPROPRIATIONS-CERTIFICATES OF IXDEBTED
NESS-PURCHASE OF SUPPLIES-CLAIMS OF BENEVOLENT 
INSTITUTIONS AGAINST COUNTY. 

A cotmty officer's salary may be said to be "an existing, valid and binding 
obligation against the county" within the meaning of Sections 5656 and 5658 of the 
General Code so as to justify the borrowing of money by the county commis
sioners in order to meet the same, when the claim for such salary accrues at the 
end of each month. 

Even though it would be legal practice for the commissioners to transfer from 
the undivided tax fund to the county general fund, such a proceeding would not 
avail, to pay salaries for the reason that Section 5049 of the General Code will 
not permit expenditures from other than funds specifically appropriated therefor. 

Section 5656 of the General Code in providing that the commissioners "may 
borrow money 'or' issue bonds thereof" enables them to issue certificates of ill-
debtedness or promissory notes. ' 

In the absence of specifically appropriated funds the commissioners may not 
purchase supplies. Appropriations may be made for contilrgencies however, to take 
care of deficiencies in the various funds. 

Claims presented by be11evolent institutio11s of the state, for clothing for in
mates from the county may not be paid in the absence of appropriations for the 
purpose. i'vf oney may be borrowed for the purpose of pa:ying the same however, 
under Section 5656 of the General Code. 

CoLUMBUS, OHio, July 6, 1912. 

HoN. F. A. SHIVELY, Prosecuting Attorney, West Union, Ohio. 

DEAR SIR :-1 beg to acknowledge receipt of your letter of :\fay 27th, sub
mitting several questions that have arisen in Adams county under the appropriation 
sections of the Smith one per cent. law, so-called. You state that you have a 
copy of my opinion to Hon. Edward C. Turner, prosecuting attorney of Franklin 
county, Ohio, and that the questions which you are submitting are such as have 
arisen in your mind concerning the application of that opinion. In answering 
your several questions I shall leave out much of the reasoning upon which my con
clusions have been based, because it is set forth rather fully in the opinion to :\!r. 
Turner. 
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Your questions are as follows: 

"1. When may a claim, such as a county officer's salary, be said 
to be 'an existing, valid and binding obligation against the county' 
within the meaning of Sections 5656 and 5658 of the General Code? 

"2. May the commissioners, for the purpose· of securing money 
necessary to pay salaries and other legal claims, without the necessity 
of a monthly borrowing, transfer temporarily from the undivided tax 
fund to the county fund; and when a sufficient indebtedness has been 
incurred to make the borrowing of money convenient, proceed to do so 
and reimburse the county fund and transfer back to the undivided tax 
fund the amount taken therefrom? 

"3. Must the commissioners, in borrowing money under Section 
5656 of the General Code, iss_ue bonds, or may certificates of indebtedness 
or notes be issued and redeemed subsequently by the isuance of bonds? 

"4. If an appropriation account for a class of expenses subject to 
contract, such as office supplies becomes exhausted before the time for the 
next semi-annual appropriation, how may the commissioners secure 
money to furnish. such supplies? 

"5. Certain benevolent institutions of the state have presented their 
bills for clothing for inmates from Adams county, etc., due prior to 
March 1, !912, but not presented until after that date; no appropriation 
was made to pay such bills nor is there any money in the treasury 
appropriated. How may these claims be paid, if at all?" 

In connection with all these questions you state that the county officials' fee 
funds do not produce enough money to accumulate any surplus transferable to 
any of the other funds of the county. 

Answering your ll.rst question, I am of the opinion, upon the reasoning 
found in the opinion to Mr. Turner, that a claim for the salary of a county officer 
becomes "an existing, valid and binding obligation against the county" within 
the meaning of Section 5658 of tge General Code, when it has been earned. County 
officers' salaries are payable monthly. Such claims, therefore, accrue monthly. 
Money may not be borrowed in advance of the accrual of such claims. 

Answering your second question, I beg to state that in my opinion a temporary 
transfer from the undivided tax fund to the county fund to pay salaries, so as to 
enable the commissioners to borrow a larger amount at a given time than they 
would otherwise be able to borrow, would not solve the problem, even if author
ized by law. The plain requirement of "the Smith law, Section 5649-3d, is that all 
expenditures within the six months following an appropriation period shall be 
made from and within the appropriations then made, and the balances thereof. 
If, therefore, the county fund should subsequently to the appropriation period, re
ceive an accession of money, either by transfer from the undivided tax fund or 
from any other source, such money would not be available for expenditures for 
any purpose· covered by any of the regular funds of the county until after the 
next appropriation period. 

I enclose herewith a copy of an opinion to the bureau of inspection and 
supervision of ·public offices, in which I discuss the reasons for this holding. In 
other words, the only exception t~ the rule of Section 5649-3d, aside from the 
payment of salaries of deputies and assistants, out of the fee funds of the various 
county officials, is that of the proceeds of loans made by the county commissioners 
or other like authorities. All the ordinary current revenues of the county can only 
be expended after appropriation. Therefore, even after the money from the un-
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divided tax fund has been transferred, in the manner of which I speak, to the 
county fund, it could not then lawfully be expended from the county fund in the 
absence of an appropriation thereof. The method which you suggest may be a 
convenient one and might be approved by the bureau of inspection and supervision 
of public offices as an emergency measure, the attitude of that department during 
the current year to relax the strict letter of the law so as to enable the various 
counties to get most conveniently upon the cash basis which the Smith law clearly 
requires. I would rather, however, that you would communicate directly with the 
bureau of inspection and supervision of public offices, to ascertain the attitude ·of 
that department as to the procedure of which I have just been speaking. 

Answering your third question, I am of the opinion that the power of the 
commissioners is to borrow money by other methods than the issuance of bonds, 
if deemed advisable. Section 5656 of the General Code provides that the commis
sioners "may borrow money or issue the bonds thereof." The significance of the 
word "or" in this connection is dwelt upon in Commissioners vs. State, 78 0. S. 
287, to which I refer you. The commissioners, therefore, have the power to issue 
certificates of indebtedness or promissory notes of the county, not binding them
selves personally in any way, for such amounts as they may need from time to 
time. Indebtedness created in this manner may be refunded by an issue of bonds, 
advertised and sold in the manner prescribed by law for the issuance and sale of 
county bonds. Such bonds may not be excha11ged for the outstanding notes. 
Commissioners vs. State, supra. 

Answering your fourth question, I beg to state that in my opinion the commis
sioners have no way in which they may secure money to furnish supplies or other
wise provide for contractual claims after an appropriation has been exhausted, 
and are therefore simply without power to purchase such supplies or to enter into 
such contracts during such time. In the opinion to the bureau of inspection and 
supervision of public offices, copy of which is enclosed, you will find suggested a 
method for ameliorating the rigidity of the appropriation section of the Smith law 
in this particular. That method is, in short, for the commissioners to provide in 
each fund a contingent account at the time of making the semi-annual appropria
tion. The purpose of this contingent account would be to provide for deficiencies 
in any o( the detailed appropriations made from that fund. 

l am of the opinion also that it would be proper and lawful for the commissioners 
to leYy a sufficient amount expressly for the purpose of creating a contingent 
fund the proceeds of which should be subject to appropriation and expenditure in 
providing for deficiencies in any of the detailed appropriations from any of the 
funds. In the absence of such provision, however, I know of no manner in 
which an emergency, such as you speak of in your fourth question, can be met. 

Answering your fifth question, I am of the opinion that the claims presented 
to you by the benevolent institutions of which you speak cannot be paid until there 
is money in the treasury appropriated for the purpose of paying them, unless the 
commissioners desire to borrow money for that purpose. Without quoting the 
various statutes under which benevolent institutions are authorized to draw upon 
the various counties for a portion of the expense of the maintenance of the wards 
of the state, suffice it to state that such claims are created independently of the 
action of the county commissioners and constitute an obligation of the county in
dependently of the provisions of Section 5660 of the General Code. So that, 
upon the principles set forth in the opinion to ::\fr. Turner, money may be borrowed 
for the purpose of paying such claims under authority of Section 5656 of the 
General Code. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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515. 

COMPE;'\;SATION OF JUDGES A~D CLERKS AT ELECTIONS WITHIN 
SPECIAL SCHOOL DISTRICT WHEN BOND ISSUE VOTED OX 
SAME DATE AS PRIMARY NOT DOUBLED-CHANGE OF HOURS
EXPENSES PAID BY COUNTY. 

Judges and clerks are to be paid three dollars ($3.00) under Section 4860 
of the General Code for each "election" at which they serve, and the fact that the 
judges and clerk of the West Carrollton school district served at an election whereat 
votes were cast both upon the primary and also upon a school district bond issue 
would not entitle them to double pay. 

Under Section 5092 of the General Code school elections are paid for by the 
county and there is no authority to charge back the expenses of the some against 
the special school district. 

HoN. CARL W. LENZ, Prosecuting Attorney, Dayton, Ohio. 

DEAR SIR:-Your favor of July 1st received. You state: 

"After the calJ had been issued for the primary election on May 
21st, the board of education of the West Carrollton village school district 
determi.ned to submit a bond issue question at that same election. for 
which the proper notices were given, and both elections were held at the 
same time. The hours of the primary election closed at 5 :30 p. m., but 
the election board held that the hours for the special election on the 
bond issue could not close until 6 :00 p. m. The election officers in the 
two precincts comprising the West CarrolJton village school district are 
claiming two days' pay for their services." 

and request my opinion as to whether they are entitled to two days' pay or only one. 
The duties and compensation of judges and clerks of election are found in 

Sections 4859 and 4860 of the General Code, which are as folJows: 

"Section 4859. The judges and clerks of elections, provide for 
herein, shall serve as such in alJ elections held under the provision of this 
title. They shaiJ perform aii the duties and be subject to alJ the 
penalties imposed by law upon judges and clerks of election. 

"Section 4860. Such judges and clerks shalJ each receive as com
pensation for their services the sum of three doiiars, which services 
shalJ be the receiving, recording, canvassing and making returns of aii 
the votes that may be delivered to them in the voting precinct in which 
they preside on each election day. In any county containing a city having 
a population of three hundred thousand or more by the last preceding 
federal census, the compensation of such judges and clerks for such 
services shalJ be five dollars. In cities where registration is required, 
the compensation of judges and clerks shaiJ be as otherwise provi<,led 
by law." 

Both elections were held on the same day; baiJots for the primary and ballots 
for the bond issue were handed to the voters as they came into the polls. I agree 
with you that though the hours required for the special election are longer than 
those for the primary election the greater would include the less. It became 
the duty of the judges and clerks, as such, to receive, record, canvass and make 
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returns of all the votes that were delivered to them in the voting precincts in 
which they presided on election day, whether on bond issue or primary election. 
The judges and clerks receive three dollars for the election and not for any partic
ular number of hours of work; the time of closing the polls has nothing to do with 
the amount of compensation; they are paid, as before stated, so much for an elec
tion, and it does not make any difference how many questions are voted on a 
said election, or how many tickets there may be in the field, and there is no 
express statutory authority for additional compensation for special elections called 
on the same day as a general election. 

You state in your letter that the claim was made for double compensation 
for the reason that the expense of the primary election was paid by the county and 
the expense of the special election would be charged back ·against the school dis
trict, that for that reason election judges and clerks were entitled to compensation 
for two days. I have already held, in an opinion addressed to Hon. Roderic Jones, 
city solicitor, Newark, Ohio, dated March 9, 1912, that under Section 5092 of the 
General Code provision is made for the payment of school elections by the county, 
and there is no authority to charge back such special election against the special 
school district wherein such special election is held. I therefore hold that the 
election judges and clerks in the two precincts comprising the West Carrollton 
village school district are entitled to but one day's pay for the services at the primary 
held on May 21, 1912. 

516. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

INTOXICATING LIQUORS-PENALTY FOR ADVERTI~ING OF INTOX
ICATING LIQUORS IN DRY TERRITORY BY KENTUCKY FIRM. 

A person engaged in the sale of intoxicating liquors both in Ohio and Ken
tucky who advertises in dry territory, giving purchasers the option of buying either 
at the Kentucky or Ohio establishment is subject to the penalty prescribed in Section 
13223 of the General Code. 

CoLUMnus, OHIO, July 11, 1912. 

HoN. JosEPH C. RILEY, Prosecuting Attorney, Ironto11, Ohio. 
DEAR SIR :-In your letter of February 29, 1912, you ask my opinion upon the 

following question: 

"Where a person is lawfully engaged in the sale of intoxicating 
liquors in both Ohio and Kentucky, and has his letter heads, literature, 
etc., showing that he is engaged in business in both states. 

"Can he advertise by posters and through the mails in any dry ter
ritory in this state?" 

Section 13223 of the General Code provides: 

"Whoever, directly or indirectly, solicits orders for intoxicating 
liquors in a county or territory where the sale· of such liquor as a 
beverage is prohibited shall be fined not less than one hundred and fifty 
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dollars nor more than four hundred dollars, and, for each subsequent offense 
shall be fined not less than four hundred dollars nor more than eight 
hundred dollars." 
Our supreme court, in the case of Hayner vs. State, 83 0. S. 178, has held that 

this statute is constitutional. The court further decided that "such solicitations 
may be made by letter as well as in person." 

If the posters, spoken of in your inquiry, were solicitations for sale of in
toxicating liquors, the prospective purchasers having the option of sending their 
orders either to the Ohio or Kentucky establishment, and such solicitations were 
mailed to persons situated in dry territory, then, it is my opinion, under the 
authority of the Hayner case, supra, that the person is guilty of a violation of 
Section 13223 of the General Code. 

525. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

TOWNSHIP CLERK-EXTRA COMPENSATION AS CLERK OF SCHOOL 
BOARD BUT NOT AS CLERK OF BOARD OF HEALTH. 

By provision of Section 3391 of the General Code the township clerk is re
quired to act as clerk of the township board of health and as there is no provision 
therefor, he cannot receive extra compensation for services in the latter capacity, 
where the limitation of $150 per year specified in Section 3308 of the General Code 
has been reached. 

Under Sections 4747 and 4781 of the General Code by virtue of the specific 
provisions therein the township clerk may receive added compensation for his 
services as clerk of the township board of education. 

CoLUMBUS, OHIO, July 11, 1912. 

HoN. M. 0. BuRNS, Prosecuting Attorney, Hamilton, Ohio. 

DEAR SIR:-Your communication of sometime ago received, in which you 
state that the clerk of Fairfield township, of your county, acting as clerk of the 
board of health, received additional compensation for such services, and that he 
had already received $150.00, the maximum sum allowed township clerks payable 
out of the township treasury, and requesting my opinion upon the question as 
to whether or not township clerks are allowed additional compensation for act
ing as clerk of boards of health of the townships, and 

Second: requesting my opinion as to whether or not township: clerks are 
entitled to extra compensation for acting as clerk of the township board of 
education. · 

In answer to your first question, I desire to say that Section 3391 of the 
General Code of Ohio provides as follows: 

"In each township the trustees thereof shall constitute a board of 
health, which shall be for the township outside the limits of any 
municipality. Each year they shall elect one of their number president 
and the township clerk shall be clerk of the board of health. They 
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shall appoint a health officer and may appoint as many sanitary officers 
as they deem necessary to carry out the provisions of this chapter 
and they shall define the duties and fix the compensation of such ap
pointees who serve during the pleasure of the board. Such board of 
health shall meet annually and at such other times as it deems necessary." 

1395 

By virtue of the above section, just quoted, the township trustees become 
ex-officio the board of health of the township, and the township clerk becomes 
ex-officio clerk of the board of health of the township, but nowhere in this, 
or any other section does the law grant any extra compensation or fees to a 
clerk of the township board of health, nor authorize the trustees, as the township 
board of health, to make any allowance to the township clerk as its clerk. 

Section 3308 of the General Code specifically provides what fees the clerk 
shall receive as clerk of the township, and specifically provides as follows: 

"In no one year shall he be entitled to receive from the township 
treasury more than one hundred and fifty dollars." 

It will be plainly seen that township clerks are compensated by statutory 
fees, and the maximum which any township clerk may receive out of the township 
treasury is $150.00, and in your inquiry you state that the township clerk of Fair
field township had received the maximum amount allowed by law as to township 
clerks, and extra compensation as clerk of the township board of health. 

While under the rule laid down in the case of Marion Township Board of 
Health vs. Columbus, 12 Ohio Decisions, 554, "that township boards of health and 
township trustees, although the latter constitutes the former, are separate and 
distinct functionaries, and neither have control over the affairs of the other," 
I am of the legal opinion that the township trustees, as the township board of 
health, have such powers, and such only, as are conferred upon them by statute, and 
the statute above quoted (Section 3391 of the General Code) creating said board, 
did not grant it the power to allow any compensation to its clerk, who is ex
officio clerk of the board by virtue of his office as township clerk, and in view of 
the fact that the legislature has not provided any lawful additional compensation 
to said clerk, nor authorizing the township board of health to make any allowance 
to its clerk, I am of the opinion that the township clerk, acting as clerk of the 
board of health, cannot draw any additional compensation from the township 
treasury, but is limited to receive only the sum, or sums, which he may be en
titled to as township clerk, and in no case, other than where there is legal authority 
to extra compensation or allowance, can he receive in excess of the maximum 
amount provided in Section 3308 of the General Code viz. : $150.00, in any one year. 

In reply to your second question, as to whether or not township clerks are 
entitled to extra compensation for acting as clerk of the township board of educa
tion, I desire to say, that on February 9, 1912, I rendered an opinion on said 
question to the Hon. Theo. H. Tangeman, prosecuting attorney of Auglaize county, 
Ohio, in which I held that the board of education may lawfully pay additional com
pensation to the township clerk for acting as clerk of said board, and base my 
opinion upon the following statutes, to-wit: 

Section 4747 of the General Code provides that the board of education of each 
school district shall organize on the first Monday of January after the election of 
members of such board. One member of the board shall be elected president, one 
as vice president, and, in township school districts, the clerk of the township shall 
be clerk of the board. 

Therefore, in the first place, under said section, the township clerk becomes 
ex-officio clerk of the board of education of township school districts. 
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Section 4781 of the General Code provides, in part, as follows: "The board of 
education of each school district shall fix the compensation of its clerk and 
treasurer, which shall be paid from the contingent fund of the district." 

Hence, Section 4781, just above quoted, authorizes the board of education to 
fix the compensation of its clerk and treasurer, and, under the ruling laid down 
in the case above cited in answer to your first question, the duties being separate 
and distinct, and provisions having been made by the legislature for compensa
tion to be fixed by the board, I am of the opinion that the clerk of the township, 
acting as clerk of the township school district by virtue of his office, may receive ad
ditional compensation as such clerk, although he may have received from the 
township treasury the maximum sum of $150.00 in any one year, as provided in 
Section 3308 of the General Code. 

Very truly yours, 
TIMOTHY S. HoGA~. 

Attorney General. 

527. 

COUNTY EXPERIMENT FARM-POWER OF COUNTY COMMISSIONERS 
TO PURCHASE LAND WITH RESERVATION OF COAL MINING 
RIGHTS. 

The general power given to the county commtsszo1zers under Sections 1165-1 
to 1165-12 of the General Code to purchase land for experiment farms, is subject to 
no statutory restrictions with respect to the, nature of the title which may be 
taken and therefore they may take a deed with reservatious of mining rights therein. 

CoLUMBUS, OHIO, July 14, 1912. 

RoN. WILLIAl\1 V. CAMPBELL. Prosecuting Attorney, St. Clairsville, Ohio. 

DEAR SIR :-I am in receipt of your letter of April 29th, containing the follow-
ing question, upon which you ask my opinion: · 

"The matter of the purchase of an experiment farm about which 
I called your office this morning stands as follows: 

"The county has taken the necessary steps to provide for the pur
chase of an experiment farm as provided by Section 1165-1, and 
following sections, and have decided on the location and farm, but the 
owner wants to reserve the No. 8 vein of coal underlying all of said 
premises, and the following reservation on 36 acres : 

"The right to use such part of the thirty-six acres in square form 
off the northwest corner of the lands above described as may be necessary 
for the purpose of mining said coal or other coal belonging to the 
said A. 0. Orison, his heirs and assigns, or exercising any right inci
dental thereto, or that may be necessary for the depositing of gob or 
refuse from the mines on said lands, or in any way necessary to carry on 
the coal business, except for the erection of dwelling houses thereon. 

"This is the part concerning which I was in doubt." 

It is well settled in this state that the county commissioners possess only 
such powe:s as are derived from the statute. The provisions of the experiment 
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farm act, Sections 116j-1 to 116j-12, inclusive, provide for the estalJiishment, and 
the manner of selection and purchase, of an experiment farm within a county where 
the voters have authorized the same, and the issue of notes or bonds for the 
purchase and equipment of such farm. 

The section of the code authorizing the purchase of a site for a court house 
contains the provision that "the title to such real estate shall be conveyed in fee 
simple to the county." 

The statute providing for the establishment, selection and purchase of an ex
periment farm is general, and it is my opinion that the commissioners would be 
authorized to purchase said farm, even with the vendor reserving to himself the 
coal rights underlying the premises sold. 

In ordinary acceptation "purchase" is the voluntary conveyance of title by one 
living person to another. In common usage as a verb \Vebster defines it as, 
"To buy, to obtain property by paying the equivalent in money." So, the statutory 
provisions would authorize the commissioners, before the requirements have been 
complied with, to buy such lands as they deem fit for the purposes of an experi
ment farm, and which had been selected as provided by the act; the fact that 
there was a reservation of the coal underlying the premises would not, in my 
opinion, prohibit them from taking the title, since it is the surface that they ex
pect to use. 

In other jurisdictions are found statutory prohibitions against public officers 
or counties taking deeds with reservations and conditions, whether in lands donated 
or purchased, but we have no such statute. 

While apparently a more serious question arises in the extended reservation as 
to the 36 acres, still I am inclined to the view that if the commissioners and board 
of control deem the 36 acre tract a mere incident to the rest of the farm, there 
is no reason for not taking a deed for same even with all the reservations noted. 
The legislature authorized the purchase of the farm; it was not seen fit to 

•prescribe the character of title to be taken, and it is my opinion that a wide dis
cretion is granted to the purchasing officers. 

Of course, no permanent improvements should be placed on such 36 acre 
tract, nor should expenditures be made thereon which would cause loss to the 
county by reason of the. owner of the coal exercising his right to make use of 
such tract. The respective rights of the parties should be carefully guarded in 
the deed and provision made for saving the crops of the current year, and for 
clue notice to the county in the event that the owner of the coal desired to so use 
the tract as to exclude its use for farming purposes. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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528. 

ELECTION VOID WHERE TWO CANDIDATES FOR JUSTICE OF THE 
PEACE INSERTED ON BALLOT WHEN ONLY ONE OFFICE TO BE 
FILLED. 

When by mistake the names of two justices of the peace were inserted upon 
the ballots and voted upon at an eleection whereat o11ly one could have been properly 
elected, held: 

The election was void for uncertainty as there was no way of ascertaining 
the choice of the electors and neither one of the candidates could be declared to 
have been elected. 

CoLUMBus, OHIO, July 11, 1912. 

HaN. CHARLES F. RIBBLE, Prosecuting Attorney, Zanesville, Ohio. 

DEAR SIR :-Under date of February 5, 1912, you inquire as follows: 

"In Monroe township, this (Muskingum) county, at the November 
election, 1911, by mistake, there were two justices of the peace elected 
when there should have been but one. There was in said township at 
the time, a justice holding who had been elected two years previous for 
the term of four years. In the printing of the ballots, it appears the 
error crept in, and provided for the election of two instead of one 
justice, as above mentioned. There were only two candidates for election 
to said offices and each received a certificate of election, also a commis
sion from the governor. And each has presented his bond to the town
ship trustees for approval. Said trustees have accepted and approved the 
bond for the one of said two justices which received the highest 
number of votes, and so far have refused to accept and approve the 
bond of the other." 

It appears that two persons were voted for the same office when in fact 
but one could be elected, as there was but position to fill. 

In the case of People vs. Board, 11 Mich, 111, the converse of this situation 
was presented. It was therein held: 

"Under a law authorizing the election of two circuit court com
missioners an election was held, but is was conducted in all respects 
as if one only was to be chosen; two persons were opposing candidates, 
and each elector voted for one of the two, but in no instance did a ballot 
contain more than one name for this office. It was held that only the 
one receiving the highest number of votes was chosen, and as to the 
other there was a failure to elect, and it remained vacant." 

A situation somewhat similar to the present one was passed upon m case of 
People vs. Ames, 19 How. Pr., 551, wherein the syllabi read: 

"By the statute of 1847 (Sessions Laws 1847, ch. 489, which is con
stitutional), the legislature provided that the boards of supervisors 
might limit the number of county superintendents of the poor to one, 
and that when no resolution to that effect was passed, the number should 
be three. If, therefore, a board of supervisors pass a resolution, 
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under this statute, declaring that hereafter there should be but one super
intendent of the poor for the county (there being three at the time), 
they have no power thereafter, by resolution or otherwise, to declare 
that thereafter there shall be three such superintendents elected for the 
county. They have power only to reduce the number, none to increase it 
after it is reduced. 

"If under a resolution to restore the number from one to thtee, an 
election is had, and three candidates are voted for, the election is void, 
because the resolution authorizing it is a nullity. 

"And when but one person can be elected to an office, and three 
persons are named on the same ballot, the ballot is void." 

:\1 ullin, ]., says on page 558: 

"\Vhen but one person can be elected to an office and three are 
named on the same ballot, such ballot is void. 

"So when three persons are declared elected to an office which 
but one can fill, there is no way of determining which one of them was 
elected, hence neither is entitled to the office." 

In Paine on Elections at Section 554, it is said: 

"Suppose three persons to be voted for when only two can be 
elected. \Vhat is the choice of the elector in such case? It is mani
festly impossible to determine. The insertion in a ballot of a single 
name more than ought to be on it renders it as uncertain as though 
twenty were inserted. The result is that such a ballot is void for un
certainty. It fails to express the choice of the elector, and consequently 
cannot be counted as a vote." 

The electors of a township have a right to choose who shall be justice of 
the peace. In the case presented only one justice could be elected, but the voters 
were permitted to vote for two persons for the office. There is no way to determine 
which one of the two receiving the highest number of votes would have been chosen 
if the electors had been given the privilege of voting for only one candidate. 
As between the two candidates there was no contest. They were not opposing 
each other. 

The ballots were defective and did not permit the electors to express their 
preference for one of the candidates as against the other. 

The election was void as to the office of justice of the peace and neither 
of the persons receiving a plurality of the votes can claim the office. The one 
who received the highest number of votes has no better claim to the office than 
the other. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 
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532. 

TAXES AND TAXATION-LONGWORTH ACT-ROADS LOCATED OUT
SIDE OF MUNICIPAL CORPORATION AXD WITHIN TOW:t\SHIP 
-TAXING CORPORATIOX THEREFOR-POWER TO BORROW 
MONEY FOR DOES NOT INCLUDE POWER TO IMPROVE. 

There is no constitutional objection to conferring uPon a township power of 
levying upon the taxpayers of the entire township including those resident within a 
municipal corporation situated in said township for the "governmental" benefits 
of the improvement of roads located within the township but e;ztirely outside of 
said corporation. 

The fact that Sections 3295 of the Ge11eral Code and 3939 of the General 
Code confer upon townships the power to "issue bonds for road improvements in 
the same manner as such power is co;zferred upon municipal corporations, is not 
conclusive of the possession of the power of townships to make road improvemel!fs" 
when this power is not otherwise conferred. 

Power to improve roads situated as aforesaid upon election of the voters 
however, is conferred by Sections Nos. 7053 to 7060 of the General Code. 

Such roads may also be improved under Section 7019 to 7032 of the General 
Code, but only in the event that the county commissioners have not themselves taken 
up the work of improving said roads. 

CoLuMBUs, OHio, June 28, 1912. 

HoNORABLE LEWIS P. METZGER, Prosecuting Attorney, Salem, Ohio. 

DEAR SIR :-On April 19th you submitted a question to me which I have 
studied under considerable difficulties. It was received at a time when I was busily 
engaged in various matters, so that some delay, for which I beg to apologize, 
has ensued in answering it. The question is as follows: 

"Can Perry township, Columbiana county, Ohio, within the ter
ritory of which is a city, to-wit, the city of Salem, issue bonds under 
Sections 3295, 3939 and 3940, General Code, by authority of the trustees, 
without an election, in an amount not to exceed 1 per cent. of all the 
property within the township, including the city of Salem, in any one 
year, for the purpose of improving the highways leading into the 
city, but entirely located within the territory of the township outside 
the incorporated city, and tax all the property within the township, in
cluding the property within the municipal corporation, to pay the interest 
and principal of said bonds?" 

Two principal legal propositions are involved in this question, as follows: 
1. What is the effect, if any, of the fact that proposed levies for payment 

of bonds are to. be made upon the taxable property in the village as well as that 
in the remaining portions of the township; this question to be considered from the 
broader, or constitutional aspect? 

2. What power has the township to construct improved roads? 

I mention these questions separately because it seems to me from the phrase
ology, and from that of Mr: K. L. Cobourn to the bureau of inspection and super
vision of public offices relating to the same matter, which has also been referred 
to me, that the first question is the one which has given you concern. It has 
been otherwise with me. There is a general implied constitutional limitation upon 
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the exercise of taxation which is stated as being that the purposes for which 
taxes are levied must pertain to the district within which the levy is made, see 
Wasson et al. vs. Wayne, 49 0. E., 622. Hubbard vs. Fitzsimmons, 57 0. S. 436. 

The application of this principle to the question you submit does not offer any 
obstacle to the exercise of the power in question by township trustees. The 
incorporation of a municipality within the territorial limits, a township does not, 
as a general proposition, take the territory within the new corporate limits out of 
the township. It is still a part of the original taxing district, and the property 
therein must pay its share of the burden of taxation for township purposes. It is 
true that the taxable property in the city is subject to the additional burden, 
and the real property therein to the exceptional burden on account of the im
provement of streets by paving as it customary. This furnishes no reason in law, 
however, for the conclusion that such property is no longer chargeable for a share 
of the burden of improving the road of the township, if the improvement of the 
roads be an activity which the township as a political subdivision is authorized by 
law to engage in. :Many statutes, and some cases, may be cited· upon the prop
osition that the mere fact that the power of the township and city as to a certain 
subject matter is similar does not prevent the township from supporting the exercise 
of its powers by a leyy within the limits of the corporation. 

Lewis vs. Laylin, 46 0. S., 663, Sections 6976 et seq. of the General Code. 

The determination of what charges are township charges as such rests 
primarily in the discretion of the legislature, although the exercise of that dis
cretion is not conclusive as disclosed by the cases already ~ited. If, however, the 
legislature enacts a law whereby a certain political subdivision is empowered to 
engage in a certain governmental activity, a very strong presumption arises to the 
effect that such activity is beneficial to all the inhabitants of that subdivision, and 
to no other, so, therefore, if townships are by the statutes authorized to build 
improved roads, it is to be presumed that this authority is granted because the 
inhabitants of that subdivision share with substantial equality to the exclusion of 
the inhabitants of other political subdivisions the benefits of such a policy in the 
governmental sense. If such statutes existed it would not do for a court to hold 
them unconstitutional either because it might be .made to appear that as a matter 
of fact the inhabitants of other townships than the township making the im
provement shared largely in the benefits thereof, nor because, on the other hand, 
a part of the inhabitants of the township might be subject to other and ad
ditional taxes or assessments for the purpose of improving certain specific roads or 
streets. The acceptance of the first theory would logically result in a holding 
that if road-making is a state or county activity no locality can be especially 
taxed therefor; the adoption of the other extreme, too, would necessitate the 
passage of a law virtually limiting the payment for the improvement of the road 
to assessments on specially benefited property. 

Of course, governmental benefits must be carefully distinguished from special 
benefits. It is seemingly the intention of our legislature, as witnessed by the statutes 
on the subject, that the construction of a road confers both kinds of benefits. It 
is of the latter that I speak when I say that the legislature's determination as to 
the political subdivision the inhabitants of which are benefited in that sense by 
the making of an improvement and which ought, therefore, be the improving 
agency, and the district in which that tax shall be levied is therefore conclusive. 

I am, therefore, of the opinion that as to the first of the two questions into 
which I have separated your query, that if the township as a political subdivision 
is authorized to engage in the undertaking of improving roads, then the burden of 
taxation for the support of this activity not only may, but must be shared by all 
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the taxable property in the township, including that which is situated within a city> 
or village wholly or partly within such township, which said city or village may 
be itself a unit for the improvement of streets and roads. 

It will thus be seen that the second of the two questions suggested by me 
is directly raised, and, therefore, it must be ascertained whether or not the statutes 
of this state do authorize the townships as such to engage in the enterprise of· 
improving roads. 

Sections 3295 and 3296 of the General Code are referred to by you and Mr. 
Coburn seemingly with the idea that they constitute legislation of the kind which 
I have been discussing. These sections provide as follows: 

"Section 3295. The trustees of any township may issue and sell 
bonds in such amounts and denominations, for such periods of time and 
at such rate of interest, not to exceed six per cent., in such manner 
as is provided by law for the sale of bonds of such township, for any 
period of the purposes authorized by law for the sale of bonds by a 
municipal corporation for specific purposes, when not less than two of 
such trustees, by an affirmative vote, by resolution deem it necessary, 
and the provisions of law applicable to municipal corporations in the issue 
and sale of bonds for specific purposes, the limitations thereon, and for 
the submission thereof to the voters, shall extend and apply to the 
trustees of townships. 

"Section 3939. When it deems it necessary, the council of a 
municipal corporation, by an affirmative vote of not less than two
thirds of the members elected or appointed thereto, by resolution or or
dinance, may issue and sell bonds in such amounts and denominations, 
for such period of time, at such rate of interest, not· exceeding six 
per cent., and in the manner as provided by law, for any of the follow
ing specific purposes: 

* * * * * * * * . * * * * * * * 
"4. For Improving highways leading into the corporation, or 

for building or improving a turnpike, or for purchasing one or more turn
pike roads and making them free. 

* * * * * * * * * * * * * * * 
"22. For resurfacing, repairing or improving any existing street 

or streets as well as other public highways." 

Section 3940 provides as follows: 

"Such bonds may be issued for any or all of such purposes, but 
the total bonded indebtedness created in any one fiscal year under the 
authority of the preceding section, by a municipal corporation shall not 
exceed one per cent. of the total value of all property in such municipal 
corporation, as listed and assessed for taxation, except as hereinafter 
provided in this chapter." 

The question which has troubled me most arises right here. 

I am aware that it has become generally understood that the so-called Long
worth act, of which the above sections are parts, is sufficient authority for municipal, 
county or township authorities to undertake any of the things enumerated therein. 
Some of the enumerated things seem to be included in Section 3939 upon this 
theory. I cannot assent to it, however. In my opinion this statute authorizes 
the borrowing of money, but not the doing of the thing for which the money 



A...-..::-n;AL REPORT OF THE .ATTORNEY GENERAL. 1403 

is to be borrowed. I am aware of the seeming paradox here, and of the apparent 
reductio ad absurdum involved in holding that the legislature meant to authorize 
a municipal corporation to borrow money for an object for which it could not 
expend it when borrowed. A little reflection, however, will, I think, convince 
one that the view which I take here is correct. Suppose, for example, that the 
legislature should by amendment of other sections of the statute take away the 
power of a municipal corporation granted to it in such other sections to provide 
for the poor, and should make that exclusively a county function, could it still 
be held that the power of a municipal corporation to borrow money "for erecting 
infirmaries," as provided in paragraph six of Section 3939, would exist? I think not. 
I think it is intended by Section 3939 and the succeeding sections to provide that 
municipal corporations and townships may borrow money for the accomplishment 
of such of the enumerated purposes as may be committed by the legislature to 
such political subdivisions in other statutes. 

So, therefore, a township cannot be said to have power to borrow money 
"for erecting workhouses, prisons and police stations," "for constructing wharves 
and landings on navigable waters" "for erecting infirmaries" "for the establishment 
of free public baths and municipal lodging houses," or any of the other enter
prises in which townships are not otherwise authorized by law to engage. These 
four seemingly do not apply to townships, although all the "specific purposes" 
enumerated in Section 3939 are supposed to be purposes for which by Section 3295 
townships can borrow money. 

In truth, the Longworth act, so-called, though many times re-drafted by the 
general assembly, still fails to express the meaning which it is evidently designed 
to express. Section 3939 itself is in very bad form; it is certainly improper, if 
not unconstitutional, for the legislature to attempt to confer upon a political sub
division the power of engaging in certain governmental or proprietary activities 
simply by authorizing such subdivision to borrow money for that purpose. 

I am, therefore, of the opinion that Section 3939 does not of itself confer 
authority on the township trustees to borrow money for the purpose of improving 
the highways, nor to levy a tax for the purpose of paying such a loan. I am of thP 
opinion, however, that if elsewhere in the statutes there is found authority on the 
part of the township trustees to improve the roads of the township, then bonds 
may be issued under Section 3939 and subject to its limitations for the purpose of 
carrying that power into effect. 

The whole subject of the improvement of the highways of a township by 
township trustees is provided for in Sections 6976 to 7060 of the General Code. 
In these sections will be found several striking inconsistencies which are explicable, 
however, by the fact that these sections are made up of differei1t acts passed at different 
times, seemingly without regard to the existence of other laws covering the same 
subject matter. 

Section 6976 authorizes the township trustees, upon petition, and after the 
favorable result of a general election, in the township, to improve by general taxa
tion the road within such township. 

"* * * including a road running into a through a village or city." 

The machinery for this purpose is provided for by the sections beginning with 
the one already cited and ending with Section 7108 of the General Code. Sections 
7019 to 7032, General Code, authorize the township trustees of any township, 
without any petition and without submitting any question to the vote of the 
electors of the township to make a levy each year 
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"for the purpose of improving by macadamizing and graveling the 
public highways in the township." 

Although the sections are short and not numerous, they provide a complete scheme 
for improving the roads of the township: Sections 7033 to 7052, inclusive, provide 
for the creation of the township, or part of it, as a special district for the improve
ment of the roads. It is expressly provided, however, in Section 7033 that territory 
within the boundaries of a municipal corporation shall be excluded from such road 
district. 

Sections 7053 to 7060, inclusive, authorize the creation of the township into 
a separate road district, the boundaries of which seemingly are co-extensive with 
that of the township, which must be effected by a vote of the people. 

Now coming to the application of these different statutory prJvisions to the 
question at hand, it appear that Sections 6076 to 7018, General Code, do not apply to nor 
authorize such an improvement as is contemplated, because it is only when one of 
the roads to be improved passes through or enters a municipal corporation that 
these sections apply, and this, as I understand it, is not the case which gives rise to 
the question submitted by you. 

Sections 7033 to 7052 do not apply for the manifest reason that no territory 
within a municipal corporation can be included within the road district to be created 
thereunder. Sections 7053 to 7060 might apply, but would require an election, 
which, as I understand it, you want to avoid. 

The only sections which would apply, and which would authorize township 
trustees to improve the roads of the township without authority of a vote of 
the people are Sections 7019 to 7032, inclusive. Section 7020, one of these sections, 
provides as follows: 

"The next preceding section shall not apply to townships in a county 
in which the county commissioners have improved or are improving the 
high ways by macadamizing and graveling." · 

The effect of this section is to withdraw the application of the whole subdivision 
of the chapter from the townships in which the county commissioners have im-· 
proved the roads. 

For the reasons already suggested, I am of the opinion that if there are at the 
present time in Perry township, Columbiana county roads improved by the county 
commissioners, or in process of improvement by such commissioners, the township 
trustees, without a vote of the electors, are without power to improve the roads 
of the township either within or outside of the corporate limits of the city of Salem; 
and they likewise without power, in spite of the provisions of Section 3939 of the 
General Code (adopted in 3295, G. C.), to borrow money and expend the proceeds 
thereof in making such improvement. On the other hand, I am of the opinion that 
if the county commissioners have not or are not now improving any roads in Perry 
township, the trustees of that township have the power, under Sections 7019 to 
7032, inclusive, to improve by macadamizing and graveling the public highways in 
the township, and to levy annually for this purpose; and to aid in the execution 
of this power such trustees may borrow money under Sections 3295 and 3939, 
General Code. 

I am further of the opinion that the taxes levied either with or without 
an issue of bonds, whether under Seections 7019 and 7021 themselves, or for interest 
and sinking funds purposes, to retire the bonds issued under Section 3939 for 
this purpose, must be upon the duplicate of the entire township including the city 
of Salem. Very truly yours, 

TIMOTHY S. HoGAN, 
Attorney General. 
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535. 

SHERIFF-FEES FOR RECEIVIXG, DISCHARGIXG OR SURREXDERIXG 
PRISOXERS-PAY).1EXT INTO FEE FUND. 

B:,• Section 2845 of tlze General Code the slzeriff is entitled to charge a fee of 
fifty cents for receiving, discharging or surrendering each prisoner to be charged 
but once in each case and such fee is to be paid by virtue of Sectio11s 2982 and 2983 
of the General Code into sheriff's fee fzmd. 

" CoWMBUS, Omo, July li, 1912. 

HoN. R. A. BEARD, Prosecuting Attorney, Youngstown, Ohio. 

DEAR SIR:-Your favor of June 21st, in which you state that your sheriff 
has discovered that many of the other sheriffs in the state are charging a fee of 
fifty cents as jail fees for receiving, discharging or surrendering each prisoner 
to be charged but once in each case, is received. 

Then you inquire: 

"Is the sheriff entitled to this fee, and if so, does it go to him 
personally or to his fee fund?" 

Section 2345, General Code, provides as follows: 

"For the services hereinafter specified, when rendered, the sheriff 
shall charge and collect the following fees and no more: * * * jail fees 
for receiving, discharging or surrendering each prisoner to be charged 
but once in each case, fifty cents * * *." 

Section 29i7, General Code, is as follows: 

"All the ft:es, costs, percentages, penalties, allowances and other 
perquisites collected or received by law as compensation for services 
by a county auditor, county treasurer, probate judge, sheriff, clerk of 
courts, or recorder, shall be so received and collected for the sole use of 
the treasury of the county in which they are elected and shall be held 
as public moneys belonging to such county and accounted for and paid 
over as such as hereinafter provided." 

Section 29i8, General Code, provides as follows: 

"Each probate judge, auditor, treasurer, clerk of courts, sheriff and 
recorder, shall charge and collect the fees, costs, percentages, allowances 
and compensation allowed by law." 

Section 2983, General Code, is as follows: 

"At the end of each quarter, each such officer shall pay into the 
county treasury on the warrant of the county auditor, all fees, costs, 
penalties, percentages, allowances and perquisites of whatever kind col
lected by his office during such quarter, for his official services, which 
money shall be kept in separate funds by the county treasurer, and 
credited, to the office from which they were received." 
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You will note that under authority of Section 2845, General Code, the sheriff 
has a right to charge fifty cents as jail fees for receiving, discharging or· sur
rendering each prisoner to be charged but once in each case. 

Section 2977, General Code, provides that "all fees, costs, percentages, penal
ties, allowances and perquisites collected or received by law as compensation for 
services by the sheriff, shall be received and collected for the sole use of the treasury 
of the county and shall be held as public moneys." 

Section 2978, General Code, provides that "the sheriff shall charge and collect 
the fees, costs, percentages, allowances and compensation allowed by law." 

Section 2982, General Code, provides that he shall keep account of all fees 
collected, and Section 2983, General Code, provides that he shall pay into the county 
treasury on the first Monday of April, July, October and January of each year, all 
fees collected. 

I therefore, held that the sheriff is entitled to charge a fee of fifty cents for 
receiving, discharging or surrendering each prisoner, to be charged but once in 
each case and the fee is to be paid into the sheriff's fee fund. 

536. 

Very truly yours 
TIMOTHY S. HoGAN, 

Attorney General. 

COU?\TY FAIR ASSOCIATIONS-RIGHT TO FUNDS IN COUNTY
GE~ERAL FUND RAISED BY LEVIES FOR FAIR PURPOSES AT 
FORMER TIMES-ASSESSMENTS AGAINST ASSOCIATIONS FOR 
STREET IMPROVEMENTS NOT PAYABLE BY COUNTY. 

By virtue of Sectiozzs 9893 and 9894 of the General Code money raised by 
taxation for county agricultural society purposes need not be used within any specific 
time and when there is such money in the general fund of the county it may be 
used by said association after it has been pz·operly appropriated. 

There is no statutory authorization permitting the county conwzzsszoners to 
pay. special assessments for street improvements frontizzg on county fair associa
tion's property, from moneys in the county treasury. 

CoLUMBus, OHio, July 11, 1912. 

BoN. DAVID A. \VEBSTER, Prosewting Attonzey, Br}•an, Ohio. 

DEAR SIR:-Your favor of 1\Iarch 25, 1912, is received in which you inquire: 

"The directors of our county fair association failed to make 
the request upon the county commissioners, as provided by Section 
9894, General Code, and for that reason the commissioners failed to make 
a levy for that purpose. But there is in the treasury, credited to the 
general fund, several hundred dollars that have been raised for the 
purpose of the county fair association prior to the levy made for this 
year. 

"Would the county commissioners have a right to pay out of the 
treasury, credited to the general fund, that sum which remains in the 
treasury and raised under the former levies, to the fair association, 
and under that portion of Section 9894, General Code, which reads as 
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follov;s: 'Said commio;sioners shall pay out of the treasury any sum 
from money in the general fund not otherwise appropriated, in anticipa
tion of such levy.' 

"A part of the fair grounds lies within the village of :\Iontpelier 
and last summer they paved the street running along in front of the fair 
ground and the fair association's portion or assessment amounts to about 
$2,000.00 and they have paid into the village treasury about two hundred 
and seventy udd dollars, as the first installment of the assessment and 
while it might have been an oversight on the part of the fair association 
or the county commissioners, yet is would come very acceptable to the 
fair association this year if there could be paid out of the county treasury 
the amount of this assessment as paid by the fair association, as it 
will be impossible for them to get that amount as provided under said 
Section 9894, to-wit $1,500.00, as there is not that amount in the .general 
fund not appropriated." 

Section 9894, General Code, provides : 

"\Vhen a county or a county agricultural socict::, owns or holds 
under a lease, real estate used as a site wherein to hold fairs, arid the 
county agricultural society therein has the control and management of 
such lands and buildings, for the purpose of encouraging agricultural 
fairs, the county commissioners shall on the request of the agricultural 
society annually levy taxes not exceeding a tenth of one mill upon all 
taxable property of the county, but in no event to exceed the sum 
of one thousand five hundred dollars, which sum shall be paid by the 
treasurer of the county to the treasurer of the agricultural society, upon 
an order from the county auditor duly issued therefor. Such commis
sioners shall pay out of the treasury any sum from money in the 
general fund not· otherwise appropriated, in anticipation of such levy." 

1407 

lt appears that the county commissioners have made no levy as authorized by 
this section. The power of the commissioners to pay out of the general fund any 
money not otherwise appropriated, as given in the last sentence of Section 9894, 
General Code, is in anticipation of such levy. In your case no levy has been made, 
and there is therefore no levy to anticipate. The power here given is to advance 
the money until the amount due under the levy can be collected from the tax
payers. 

It appC'ars, howevC'r, that there is money in the county treasury which has 
bt:t:n heretofore levied for the purposes of the county fair association, but which 
has n<,t been expended by it. 

Section 9893, General Code, provides: 

"\Vhen money has been raised by taxation in a county for the purpose 
of leasing lands for county fairs, or of erecting buildings for county 
fair purposes, or for making improvements on county fair grounds, 
or any purpose connected with use of county fair grounds or the manage
ment thereof by a county agricultural society, it shall be used for such 
purpose only, notwithstanding the law under which the money was so 
raised has expired by limitation. Such moneys shall he used for the 
purpose intended by the act under which they were levied and collected 
by taxation." 

17--Vol. II-A. G. 
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There is nothing is Section 9894, General Code, to require the money that 
is raised by taxation for the purpose therein set forth, to be expended in any 
certain year. It may be partly expended in one and partly in another year. 

By virtue of Section 9893, General Code, the money so raised by taxation can
not be used for any other purpose. It is my conclusion, therefore, that the money 
in the county treasury, which has been raised by taxation for the use· of a county 
agricultural society under Section 9894, General Code, must be used for the 
purpose for which it was levied. A balance remaining at the end of the year 
may be used the following year. 

The balance in your county treasury to the credit of the county fair associa
tion, or which was levied for its use, may be now used by said association, after 
the necessary appropriation has been made thereof. 

You inquire further as to securing a repayment from the county of the amount 
paid for a special assessment upon the property of the fair association for the 
improvement of a street. 

The assessment is made against the property, which is under the control and 
management of the fair association. It is in fact a debt of the association and 
not of the county. I find no authority for the county commissioners to pay such 
special assessment from the funds of the county. 

Section 9895, General Code, provides : 

"If a county society and the county commissioners decide that the 
interests of the society and county demand an appropriation from the 
county treasury for the purchase and improvement of county fair 
grounds greater than that authorized by the preceding section, or with
out action of or purchase by the society, the commissioners may levy 
a tax upon all the taxable property of the county, the amount of which 
they shall fix, but shall not exceed half a mill thereon, in addition to 
the amount authorized in the preceding section to be paid for such 
purpose." 

By virtue of Section 9896, General Code, a levy under the foregoing section 
must be submitted to a vote of the electors of the county. 

Section 9887, General Code, provides: 

"When a county society has purchased, or leased real estate 
whereon to hold fairs for a term of not less than twenty years, or the 
title to the grounds is vested in fee in the county, but the society has 
the control and management of the lands and buildings; if they think 
it for the interests of the county, and society, the county commissioners 
may pay out of the county treasury the same amount of money for the 
purchase or lease and improvement of such site as is paid by such 
society or individuals for that purpose, and may levy a tax upon all 
the taxable property of the county sufficient to meet such payment." 

These sections authorize the commissioners to levy a tax under certain 
conditions, but do not authorize them to pay money from the county treasury to 
meet the expenditures of the fair association, such as are made for a special asess
ment. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 



A..."'XUAL REPORT m' THE .ATTORNEY GENERAL. 1409 

537. 

BOXWELL-PATTERSON GRADUATE-TUITION-BOARDS OF EDUCA
TIOX-EFFECT OF RE:\IOVAL TO OTHER DISTRICT-DIPLOMA 
ENTITLES TO ATTENDANCE AT ANY HIGH SCHOOL. 

W"hen a Pattersoa graduate whose tuitioa at an outside district first grade 
high school has been paid by the school board of her legal residence, removes to a 
special school district maintaining a third grade high school, and still contillttes to 
attend the fourth :year of the first grade high school aforesaid, there is no provision 
of law by which either the school board of her first or that of her new residence 
can be made chargeable with her tuition. 

Under Section 7744 of the General Code she is entitled to attend any high 
school in the state. This statute applies to the first grade high school aforesaid, 
and no contrary provision being made for tuition, none need be paid. 

CoLUMBUS, OHIO, June 24, 1912. 

HoN. D. W. MuRPHY, Prosecuting Attorney, Batavia, Ohio. 

DEAR SrR :-I herewith acknowledge the receipt of your inquiry of June 
14, 1912, wherein you inquire as follows: 

"A Patterson graduate in Miami township, Clermont county, Ohio, at
tended the Milford (Ohio) school for three years as such graduate, gave due 
notice to the Miami township school board, and the Miami township 
school board paid her tuition for three years at the Milford high school. 

"In March of her third year in the Milford school she moved 
from Miami township to Owensville special school district in Stone Lick 
township, Clermont county, Ohio. She continued from March to June 
to go to the Milford school which was her third year at that school, 
the Milford school maintaining a four years' course. In the following 
fall she again attended the .:\lilford school for her fourth year, being 
then a resident of the Owensville school district in Stone Lick town
ship, there being maintained by the Owensville school board a high 
school having three years' course. She did not notify the Owensville 
board of her attendance at the .:\iilford high school for the fourth year. 
After she attended the .:\1ilford school and graduated therefrom the 
Owensville board of Stone Lick township refused to pay her tuition at 
the Milford school, on the ground, first, that she had never gone to the 
Owensville school; second, that she was not a graduate of Stone Lick 
township; and, third, that she gave no notice of attending the Milford 
school during the fourth year. 

"The board of education of both the l\fi!ford school in Miami 
township where she attended high school and the board of education 
of the Owensville school where she resided, have requested an opinion 
from me as to who is liable for the payment of her tuition." 

In reply to your inquiry I desire to say, that Section 7651 of the General 
Code classifies high schools as follows: 

"The high schools of the state shall be classified into schools of the 
first, second and third grades. All courses of study offered in such 
schools shall be in branches enumerated in Section 7649." 
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Section 7652, of the General Code, provides as follows : 

"A high school of the first grade shall be a school in which the 
courses offered cover a period of not less than four years, of not less 
than thirty-two weeks each, in which not less than sixteen courses are 
required for graduation." 

Section 7653, of the General Code, provides: 

"A high school of the second grade shall cover a period of not less 
than three years, of not less than thirty-two weeks each, in which not 
less than twelve courses of study are required for graduation." 

Section 7654. of the General Code, provides: 

"A high school of the third grade shall cover a period of not less 
than two years, of not less than twenty-eight weeks each, in which 
not less than eight courses of study are required for graduation." 

In your inquiry you state that the board of education of the Owensville 
school district, located in Stone Lick township, maintained a high school having 
a three-year course, so that, I concluded, the said Owensville high school is a high 
school of the second grade, as classified by statute. 

The Milford high school, which the said Patterson graduate attended, being 
a high school with a four-year course, comes within the first grade, as classified 
by statute, above quoted. 

Section 7748, of the General Code, provides as follows: 

"A board of education providing a third grade high school as de
fined by law shall be required to pay the tuition of graduates from such 
school residing in the district at any first grade high school for two 
years, or at a second grade high school for one year and a first grade 
high school for one year. Such a board providing a second grade high 
school as defined by law shall pay the tuition of graduates residing in 
the district at any first grade high school for one year; except, that, a 
board maintaining a second or third grade high school is not required 
to pay such tuition when a levy of twelve mills permitted by law for 
such district has been reached and all the funds so raised are necessary 
for the support of the schools of such district. No board of education 
is required to pay the tuition of any pupil for more than four school 
years; except that it must pay the tuition of all successful applicants, 
who have complied with the further provisions hereof, residing more 
than four miles by the most direct route of public travel, from the high 
school provided by the board, when such applicants attend a nearer high 
school, or in lieu of paying such tuition the board of education main
taining a high school may pay for the transportation of the pupils living 
more than four miles from the said high school maintained by the said 
board of education to said high school. Where more than one high 
school is maintained, by agreement of the board and parent or guardian, 
pupils may attend either and their transportation shal! be so paid. A 
pupil living in a village or city district who has completed the elementary 
school course and whose legal residence has been transferred to a town-
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ship or special district in this state before he begins or completes a high 
school course, shall be entitled to all the rights and pri\·ileges of a 
Boxwell-Patterson graduate." 
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It will. be noted that said section. only requires the boards of education of 
such high schools to pay the tuition of their graduates from such respective high 
schools to the high schools of a higher grade. 

In an opinion of the date of July 31, 1911, which was rendered to the Hon. 
F. M. Stevens, prosecuting attorney, Elyria, Ohio, this department held that a 
board of education is not required to pay the tuition of pupils residing in its dis
trict while attending another high· school, unless such pupil is a graduate of its 
own school. I am herewith enclosing a copy of said opinion. 

In view of said opinion, it follows, therefore, that inasmuch as the Patterson 
graduate, about whom you inquire, was not a graduate of the Owensville high 
school, the board of education of the said Owensville school district is not liable 
for her· tuition. 

The said graduate is a Patterson graduate, and Section 7747, of the General 
Code, provides as to the tuition of such graduates, as follows: 

"The tuition of pupils holding diplomas and residing in township 
or special districts, iu which no high school is maintained, shall be paid 
by the board of education of the school district in which they have legal 
school" residence, such tuition to be computed by the month. An attendance 
any part of the month shall create a liability for the entire month; but 
a board of education maintaining a high school shall not charge more 
tuition than it charges for other non-resident pupils." 

After said graduate removed from 1!iami township, where she received her 
diploma, to the Owensville school district, she lost her legal school residence in 
said township. 

It is to be noted that said Section 7747, of the General Code, specifically 
states that the board of education is only requirecl to pay the tuition of pupils 
holding diplomas, aJ1d residing in township or special districts in which no high 
school is mai11tained and in which such pupils have legal school residence. In this 
connection, it is also to be noted that the Owensville school 9istrict, to which 
said pupil removed, maintained a high school of the second grade. lt, therefore, 
follows, that said Section 7747, G. C., eliminates the school board of Miami town
ship from any and all liability for the tuition of the said Patterson graduate for 
and during the time after she removed from ::\Iiami township, in Clermont county, 
to the Owensville school district in Stone Lick township in said county. 

Section 7744, of the General Code, and its co-related sections provide for the 
acquiring of diplomas to attend high schools by pupils residing in districts which 
have no high school. 

Said Section 7744 provides that such diploma shall entitle its holder to enter 
any high school in the state, as follows, to wit: 

"The board of county school examiners shall provide for the hold
ing of a county commencement not later than Augll! .. t 15th, at such a 
1Jace as it determines. At this commencement an annual address must 
be delivered, at the conclusion of which a diploma shall be presented to 
each successful applicant wha has complied with the provisions hereof. 
Such diploma shall entitle its holder to e11ter any high school in the 
state." 
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It is the clear intention of said section to give all pupils in the state, residing 
in school districts not having high schools, an opportunity to attend a high school, 
if such pupils desire to avail themselves of the opportunity to do so. 

The fact that the said Patterson graduate had such diploma entitled her to 
enter any high school in the state. 

For the reason herein stated, I am of the opinion that the school board of 
Miami township is not liable for the tuition of the said graduate for and during 
the time she attended the :Milford high school after she removed from said town
ship; also, for reasons heretofore stated, I am of the opinion that the board of 
education of the Owensville school district is not liable for her tuition for and 
during the time she attended the Milford high school after she removed from 
Miami township to Owensville. 

545. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

AGRICULTURAL SOCIETIES-STATUTORY REQUIREMENTS-LEVY 
FOR-REQUEST FOR COUNTY AJD-ONE SOCIETY TO A COUNTY. 

That an agricultural society 11la3' receive the benefit of the levy -provided for 
in Sectiott 9894, of the General Code, all statutory provisions must be complied 
with, and when such an association is not Properly organized and has not made 
the required request for the levy to the county commissio11ers they may not receive 
the benefit thereof. 

The statutes provide for but one such agricultural society to a county, and 
where more than one has complied with the procedure for organization, the one 
which has first complied '1C~·th the statutes is alone entitled to recognition. 

CoLUMBUS, OHio, July 16, 1912. 

l-IoN. SHOLTO M: DouGLAS, Prosecuting Attorney, Waverly, Ohio. 

DEAR Sm :-Your favor of June 17, 1912, is received in which you inquire: 

"I wish to ask your opmwn upon certain questions arising under 
Section 9894, G. C., which provides for a tax levy to support 'agricul
tural societies.' 

"Prior to the making of the tax levy a year ago there were in this 
county two fair associations. One was not organized as an 'agricul
tural society' as required by Section 9880, et sequor, and there is doubt 
as to whether or not the other association was so organized, but they, 
at least, were recognized by Mr. Sandles, of the state board of agricul
ture, as 'The Pike County Agricultural Society,' and upon his certificate 
they dre_w the '2c per capita' provided for by Section 9880. 

"This latter association by their officers requested in writing that 
this levy be made for their benefit; the president of the former says 
they made no request, but the secretary says an informal request for the 
levy was made to the auditor. 

"Shortly after this time both associations reorganized so as to 
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leave no doubt, I understand, that they were organized so as to entitle 
them to the proceeds of any future levy. 

"The right of the association which claims to have been properly 
organized to the money is now disputed, and I desire to submit for your 
opinion, the following questions: 

"Which, if either, of these associations is entitled to the proceeds of 
the levy made a year ago? 

"Having now two 'agricultural societies,' now should the next levy 
be made for the benefit of both if both request it? If not, for which 
should it be made?" 

Section 9894, General Code, to which you refer, provides: 

"When a county or a county agricultural society, owns or holds 
under a lease, real estate used as a site whereon to hold fairs, and the 
county agricultural society therein has the control and management of 
such lands and buildings, for the purpose of encouraging agricultural 
fairs, the county commissioners shall on the request of the agricultural 
society annually levy taxes of not exceeding a tenth of one mill upon 
all taxable property of the county, but in no event to exceed the sum of 
one thousand five hundred dollars, which sum shall be paid by the 
treasurer of the county to the treasurer of the agricultural society, upon 
an order from the county auditor duly issued therefor. Such commis
sioners shall pay out from the treasury any sum from money in the 
general fund not otherwise appropriated, in anticipation of ~uch levy." 
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This section authorizes the county commissioners to make a levy upon "re
quest of the agricultural society." One of the associations in your county made a 
written request for the levy to the county commissioners. The other made no 
request to the commissioners, but claim to have madr an "informal r.equest" to the 
auditor. You further state that the society claiming to have made the request to 
the auditor was not organized as required by Sections 9880, et seq., General Code. 

Section 9880, General Code, provides : 

"When thirty or more persons, residents of a county, ·or of a dis
trict embracing one or more counties, organize themselves into an agri
cultural society, which adopts a constitution and by-laws, selects the 
usual and proper officers, and otherwise conducts its affairs in conform
ity to law, and the rules of the state board of agriculture, and when such 
county or district society has held an annual exhihition in accordance 
with the three following sections, and made proper report to the state 
board, then, upon presentation to the county auditor, of a certificate 
from the president of the state board attested by the secretary thereof, 
that the laws of the state and the rules of the board have been complied 
with, the county auditor of each county wherein such a~ricultural so
cieties are organized, annually shall draw an order on the treasurer of 
the county in favor of the presirlent of the county or district agricul
tural society for a sum equal to two cents to each inhabitant thereof, on 
the basis of the last previous national census. The total amount of 
such order shall not in any county exceerl eight hundred dollars, and 
the treasurer of the county shall pay it. 
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In order for such an association to secure aid from the county it must com
ply with the conditions of the statutes. 

The request for the levy to be made under Section 9894, General Code, 
should in my opinion, be made to the county commissioners, who are to make the 
levy. 

The one association in your county was not organized in accordance with the 
provisions of Section 9880, General Code, and did not make a request to the county 
commissioners for the levy. In fact, it is doubtful if they made any request. The 
levy was made by the commissioners upon the request of the other association 
and for their aid. The money collected under ·such levy should go to the associa
tion upon whose request the levy was made, provided, of course, that it has com
plied with all the conditions of the statutes. 

You state that there is doubt whether this association was organized as re
quired by Section 9880, et seq., General Code. In order for this association to 
receive public aid it must come clearly within the provisions of the statutes. 

It appears that there are now two agricultural societies in the county organ
ized as required by Section 9880, et seq., both of which are claiming the aid of 
the county. 

Section 9881, General Code, provides: 

"The several county or district societies formed under the provi
sions of the preceding section, annually shall offer and award premiums 
for the improvement of soils, tillage, crops, manures, implements, stock, 
articles of domestic industry, and such other articles, productions and 
improvements, as they deem proper, and may perform all acts they deem 
best calculated to promote the agricultural and household manufacturing 
interests of the district and of the state. They shall regulate the amount 
of premiums, and their different grades, so that small as well as large 
farmers may have an opportunity to compete therefor. In making their 
awards special reference shall be had to the profits which accrue, or are 
likely to accrue, from the improved mode of raising the crop, or of 
improving the soil, or stock, or of the fabrication of the articles thus 
offered, so that the premium will be given for the most economical mode 
of improvement." 

The statutes do not specifically limit the number of agricultural societies that 
may be organized in a certain county. Neither do they specifically limit the num
ber of associations to which public aiel can be given. There is no authority or 
provision of statute by which the aid to be granted under Sections 9880 and 9894, 
General Code, can be apportioned between two or more associations, or that such 
aid may be paid alternately to two societies. 

The purpose of these statutes. is to encourage agriculture, and the aid of the 
public is given to promote county fairs in order to exhibit the products of the 
farm and of the home. 

The language of Section 9894, General Code, is that "the county commis
sioners shall on the request of the agricultural society, annually levy taxes
which sum shall be paid by the treasurer of the county to the treasurer of the 
agricultural society." The language of Section 9880, General Code, is "the county 
auditor-annually shall draw an order on the treasurer of the county in favor of 
the president of the county or district agricultural society." A district must em
brace one or more counties as provided in Section 9880, supra. 

These provisions as well as those of the other sections make it clear that the 
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county can give aid to but one agricultural society in any one year, and that it 
cannot aid more than one. The money is to be paid to the "agricultural society" 
and not to the "agricultural society, or societies." 

The statutes fix no means of determining which association shall receive the 
support of the county, where there are two associations in a county that have 
complied with the requirements of the statutes. In such cases the society first 
properly organized is the only society which can receive the aid of the county. 

547. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 

BOARD OF EDUCATION OF TOWNSHIP-PAY~IENT OF PATRONS FOR 
CO:-..rVEYANCE OF OWN PUPILS WHEN SUB-DISTRICT SCHOOLS 
SUSPENDED. 

Under Sec. 7730, of the Ge11eral Code, when schools in sub-districts have been 
suspended, a township board of education may pay each patron for conveying his 
own pupil instead of employing one man to convey all pupils, where funds are in
sufficient to apply the latter method. 

CoLUMBUS, Omo, July 19, 1912. 

HoN. GEORGE D. KiErN, Prosecuting Attorney, Coshocton, Ohio. 

DEAR SIR:-Your favor of July 9th received. You state: 

"The board of education of Jefferson township, in this county, 
have centralized the schools and have maut: provision to transport the 
pupils to a central school in one of the sub-districts, however, in which 
there are but a few pupils and very hard to get at. 

"They have thus far been unable to get a man to transport the 
pupils for the money that the board is able to offer, but instead of that 
they offer to each patron who have pupils to send, $20.00 apiece and take 
his own pupils to and from the central school. 

"It is now contended by some of these patrons, that transportation 
means that they be hauled by one man, and that the arrangement for 
each patron to take his own pupil or pupils is not in compliance with 
Section 7730, of the General Code. 

"It was my opinion that such transportation would be a compliance 
with the law, and I desire very much to have your opinion, and to have 
it as soon as possible, for the board must make arrangements soon to 
comply with the law. 

"In order that you might understand my question, I will put it in 
this way: A, B, C and D each have pupils to attend the central school. 
Is the board compelled to hire one man to transport all those pupils or 
can the board pay A, B, C and D individually for each to transport his 
own pupils?" 

You inquire whether it is lawful for the board of education to employ each 
patron who has pupils to send to the central school established in Jefferson town-
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ship, your county, to take his own pupils to and from the central school because 
your board is unable to get one person to transport the pupils for the money the 
board has for that purpose, it being contended by some of the patrons of the dis
trict, you state, that transportation means that they must be hauled by one person, 
and that the arrangement for each patron to take his own pupil or pupils is not 
in compliance with Section 7730, General Code. 

Section 7730, General Code, is as follows : 

"The board of education of any township school district may sus
pend the schools in any or all sub-districts in the township district. 
Upon such suspension the board must provide for the conveyance of the 
pupils residing in such sub-district or sub-districts to a public school in 
the township district, or to a public school in another district, the cost 
thereof to be paid out of the funds of the township school district. Or, 
the board may abolish all the sub-districts providing conveyance is fur
nished to one or more central schools, the expense thereof to be paid 
out of the funds of the district. No sub-district school where the aver
age daily attendance is twelve or more, ;;hall be so suspended or abol
ished, after a vote has been taken under the provisions of law therefor, 
when at such election a majority of the votes cast thereon were against 
the proposition of centralization, or when a petition has been filed there
under and has not yet been voted upon at an election." 

This section authorizes the board of education to abolish all sub-districts of 
a township, provided conveyances are furnished to one or more central schools, 
and the expense thereof to be paid out of the funds of the district. 

This section authorizes and makes it mandatory upon the board of education 
to provide conveyances in the abolished sub-districts. 

The board, under authority of this section, may find it necessary to employ 
one or more persons to transport the pl)pils to and from the central school. In 
the interest of economy, it may be necessary to have more persons than one em
ployed. 

You state that you are unable to get one person to transport the pupils for 
the money that the board is. able to offer, but that you can employ· the parents of 
pupils to haul their own children to and from the central school within the sum 
provided for that purpose. 

I am of the opinion, therefore, that such contracts would be legal, provided, 
of course, no contract can be made with any member of the board of education 
to transport his own children, for the reason that such contracts are prohibited 
by law. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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548. 

SALARY OF ::\IE::\IBERS OF BOARD OF REVIEW CA~XOT BE CHANGED 
BY COUXTY CO::\D.IISSIO~ERS DURING A~~UAL SESSIOX-PER
SO~ FILLI~G VACA~CY SUCCEEDS TO SALARY OF PREDECES
SOR. 

By authority of State vs. Edwards, when the county commissioners fix the 
salary of the members of the board of review such salary cannot be changed during 
the annual session of the board. f.Vhen at the opening of such session the com
missioners have failed to fix said salary the salary fixed for the previous session 
shall remain wzchanged throughout the existing session. 

When a person is appointed to fill a vacancy in the board of review, his 
salary may not be made different from that of the prior. etlctzmbent. 

CoLUMilUS, OHIO, July 19, 1912. 

HoN. HARRY P. BLACK, Prosecuting Attorney, Tiffin, Ohio. 

DEAR Sm :-Your letter of June 12th received. You submit the following in
quiry: 

"The board of review of the cities of Fostoria and Tiffin appointed 
for the purpose to determine the values of the real and personal prop
erties of the two cities, appointed by the attorney general, the treasurer 
of state and the auditor of state, had their compensation fixed at $5.00 
per day. They have rendered faithful and efficient service ever since 
their organization, and it is a good investment for the taxpayers of both 
c1ties. However, the board of county commissioners of this county 
struck with a spasm of economy, propose to reduce that now to $4.00 
per day. My contention is that thP.<e men are state officers appointed 
for a definite fixed period of time; that when their salary is once fixed 
as it was in this case, that it can neither be deducted from nor added 
to during their term of office. This, then, is my contention; that at the 
time of their appointment by the board who had the appointing power, 
the term of office fixed and their compensation fixed, that that can 
neither be added to or reduced. 

"Second question. A former member of the Tiffin board of review 
having been elected mayor of the city of Tiffin, resigned his membership 
on the board of review and his place was filled by l\Iichael :Morrow. 

"Query: If the first question is answered in the affirmative, does 
he succeed to the same compensation that Mr. Keppel enjoyed or is he 
bound by the action of the board of county commissioners?" 

Section 5621, General Code, requires the county commissioners to fix the 
salary of the members of the board of review within certain limitations therein 
prescribed. 

"Query: When the county commissioners have, in compliance with 
this provision, fixed the salaries of the members of the board, for what 
period of time does the resolution fixing the compensation extend?" 

Section 5621, General Code, provides as follows: 
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"The county commissioners shall fix the salary of the members of 
the board of review, which shall not be less than three dollars and fifty 
cents per day for each day the board is in session, and not to exceed 
two hundred and fifty dollars per month for the time such board is 
in session. Such salary shall be payable monthly out of the county treas
ury upon the order of said board and the warrant of the county auditor. 
The board shall meet in rooms· provided by the county commissioners, 
and when in session, shall devote their entire time to the duties of their 
office. No member thereof shall be engaged in any other business or 
employment during the period of time covered by the session of the 
board." 

The question of the authority of the county commiSSIOners to fix compensa
tion of members of the board of review, was up before the circuit court of Mont
gomery county recently, in the case of State ex rei. vs. Edwards, unreported. 

The Dayton city board of review was· established in 1884, and the board of~ 
county commissioners at that time fixed the salary of each member of s.aid board 
at $2,000.00 per year. No further action was ever taken by the board of county 
commissioners relating to fixing the salaries of members of the board, until March, 
1910, when the county commissioners by resolution upon their minutes, reduced 
the salary of each member to $3.50 per day. One of the members of the board of 
review thereupon brought suit in mandamus against the county auditor to compel 
him to issue a warrant for his salary at the old rate of $2,000.00 per year. Upon 
hearing the circuit court held that the. salary of members of the board of review 
could be fixed by the county commissioners at the beginning of each year's session 
in June, and that salary would re111ain unchanged during the :;ear, that if no action 
was taken by the county commissioners at the beginning of the year's session, the 
salary fixed for the former }'ear would continue as the salary of the members 
of the board of review for the ensuing year. 

Following that opinion I hold, that it is the duty of the county commissioners 
to fix the compensation for members of the board of review for each annual ses
sion of the board, and when the commissioners have failed, at the opening of a 
session of the board of review, to fix the salaries of the members for such session, 
they cannot fix it during the session and the salary previously fixed is presumed 
to apply to the current session. 

Your letter also states that: 

"A former member of the Tiffin board of review having been 
elected mayor of the city of Tiffin, resigned his membership on the board 
and his place was filled by another party. 

"Query: If the first question is answered in the affirmative, does 
he succeed to the same compensation that the former member enjoyed 
or is he bound by the action of the county commissioners?" 

Answering your second question, when a member of the board of review 
resigns during a session, his successpr succeeds to the same compensation enjoyed 
by the resigning member. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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553. 

TAXES AXD TAXATIOX-LEVY FOR AGRICULTURAL SOCIETY
XECESSITY FOR REQUEST-DISCRETIOX OF COUNTY CO:\nliS
SIOXERS AND BUDGET CO::VJ:.\IISSION. 

In accordance with the provisions of Section 9894 of the Ge11eral Code an 
agricultural societ}' as a condition precedent to rcceiz•ing the be11ejit of the levy 
therein provided for such levy to tlze couHty commissiouers. 

The latter officials 111ay tlzen determiae the a11101111t to be levied, which slzall 
not exceed $1,500.00 which amount is submitted to tlze further discretion of the 
budget commissio11's power to reduce the same. 

COLL'MBUS, OHIO, July 24, 1912 . 

• Ho:s. F. L. JoHNSON, Prosecuting Attorney, Xenia, Ohio. 

DEAR SIR :-1 have your inquiry of July 15th, wherein you state: 

"Has the county auditor the right to pay the Greene county agri
cultural society $1,500.00 under Section 9894 as amended, Ohio Laws, 
Vol. 102, page 105, when no levy has been made for such purpose and no 
demand filed for such levy until after the time has passed for the com
missioners to make their levy? 

"A bill has now been filed with the county auditor by the agri
cultural society for $1,500.00 to be paid from the taxes of 1911. The 
agricultural society. made no demand, nor did the county commissioners 
make a levy for the years 1911 or 1912." 

Section 9894 of the General Code provides : 

"\Vhen a county or a county agricultural society, owns or holds 
under a lease, real estate used as a site whereon to hold fairs, and the 
county agricultural society therein has the control and management of 
such lands and buildings, for the purpose of encouraging agricultural 
fairs, the county commissioners shall on the request of the agricultural 
society annually levy taxes of not exceeding a tenth of one mill upon all 
taxable property of the county, but in no event to exceed the sum of one 
thousand five hundred dollars, which sum shall be paid by the treasurer 
of the county to the treasurer of the agricultural society, upon an order 
from the county auditor duly issued therefor. Such commissioners 
shall pay out of the treasury any sum from money in the general fund 
not otherwise appropriated, in anticipation of such levy." 

In an opinion to the Hon. J. \V. Smith, prosecuting attorney of Ottawa, 
Ohio, under date of October 19th, 1911, inter alia, in construing the above section, 
I said: 

''The sole object and purpose of county assistance to agricultural 
societies is for the express purpose of encouraging agriculture. Heretofore 
it was optional for county commi~sioners to grant this assistance and the 
only purpose of the amendment of Section 9894 was to extend the list of 
societies to whom assistance should be given, to limit the maximum 
amount of such assistance, and make it mandatory upon the commissioners 
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to make the levy, providing the agricultural societies come within the 
purview of the statutes. -:-\or could it be that the legislature intended 
that the agricultural societies should fix the amount that was to be 
levied upon their request. Their only function in the matter is to make 

· the request and then it is within the authority of the commissioners to 
determine the amount of the levy that would be made to raise the fund 
required so long as it did not exceed the limitation the law provides. I 
take it that it is fairly inferable from the section that if the societies 

· make such representations as would be deemed proper, showing the 
necessity for a certain amount of money, the commissioners then should 
determine how much, in their judgment, will be necessary, keeping 
within the limitation provided, and then it becomes the duty of the com
missioners to raise the amount so determined. Of course, this section 
must be read in the light of the amended tax laws, and now instead of 
a direct levy, it becomes the duty of the county commissioners to take 
care of the amount decided to be raised for the purpose in their annual 
budget, as provided by Section 5649-3a, and the amount determined and 
certified by the commissioners is subject to reduction by the budget com
mission." 

You state in your question that the agricultural society made no demand, nor 
did the county commissioners make a levy for either the year 1911 or 1912. 

Now, the only power granted the commissioners to pay out of the general 
fund any money not otherwise appropriated, is given in the last sentence of Section 
9894 of the General Code, and is to be "in anticipation of such levy." In the case 
cited, no levy having been made, there is no levy to anticipate. 

You state further, that "a bill has now been filed with the county auditor 
by the agricultural society for $1,500.00 to be paid from the taxes of 1911." 

Since the society has no claim against the county, as a matter of right, I 
fail to see how they can present a bill for $1,500.00, or any other sum. As stated 
in my opinion to Hon. J. W. Smith, the society must make the request, the com
missioners must determine the amount to be allowed up to the maximum provided 
for in the law, and the commissioners must then carry this amount into their 
budget, and the budget commissioners finally determine the exact amount to be 
provided before the levy would be authorized. 

I sadly fear that your agricultural society has mistaken the legal manner of 
obtaining assistance from the county, and it is my opinion that the so-called "bill" 
for $1,500.00 now filed with. the county auditor should not be allowed or paid. 

Very truly yours, 
TIMOTHY S. HOGAN. 

Attorney General. 
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570. 

BOARD OF EDUCATIO~-LIABILITY FOR TUITIOX OF RESIDEXT 
PUPIL ATTEXDIXG HIGH SCHOOL OF AXOTHER DISTRICT-NO 
DEDUCTIOX OF SCHOOL TAX ON PROPERTY 0\VXED BY PUPIL 
OR PAREXT IX LATTER DISTRICT. 

The provisious of Section 7683 of the General Code, providiug for a deduc
tion from the tuition of a non-resident high school pupil, of the amount of school 
tax paid by such pupil or his parent 11pon property owned and located within the 
school district attended, referred to cases where the pupil or parent were them
selves chargeable with s11ch 'tuition. 

Said section has uo application to Section 7747 of the General Code, under 
which the board of education of such pupil's resideu~e is now made liable for such 
tuition. 

In this case, therefore, the amount of said school tax may not be deducted. 

CoLuMBUS, Omo, July 31, 1912. 

HoN. ]. \V. SMITH, Prosecuting Attomey, Ottawa, 0/zio. 

DEAR Sm :-Your favor of May 29, 1912, is receives!, in which you inquire as 
follows: 

"A pupil holding a diploma under Section 7747 of the General Code, 
and residing in a district where no high school is maintained, attends 
a high school in another district. The parent of such pupil owns propery 
in the district where he attends such high school. Should the amount 
of school tax collected from such property, be deducted from the charge 
for tuition against the board of education of the district, in· which 
the pupil resides? I refer to Section 7683 of the General Code." 

Section 7747, General Code, to which you refer, provides: 

"The tuition of pupils holding diplomas and residing in township 
or special districts, in which no high school is maintained, shall be 
paid by the board of education of the school district in which they 
have legal school residence, such tuition to be computed by the month. 
An attendance any part of the month shall create a liability for the 
entire month; but a board of education maintaining a high school shall 
not charge more tuition than it charges for other non-resident pupils." 

Section 7682, General Code, provides : 

"Each board of education may admit other persons upon such 
terms or upon the payment of such tuition as it prescribes." 

Section 7683, General Code, provides: 

"When a youth between the age of six and twenty-one years or 
his parent owns property in a school district in which he does not reside, 
and he attends the schools of such district, the amount of school tax 
paid on such property shall be credited on his tuition." 
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The statutes do not specifically provide that the board of education may secure 
the benefit of the school tax as provided in Section 7683, General Code. Do the 
provisions of Section 7683, General Code, extend to the board of education in the 
case in which you submit? 

The intent and purpose of the legislature in passing the provisions of Section 
7683, General Code, will aid in reaching a conclusion on this question. This pur
pose can be ascertained by noting the history of the legislation upon this pro
vision. 

The first provision statute of a similar nature is found in Section 71 of the 
act of 70 Ohio Laws 195, wherein it was provided: 

"* * *and boards of education of city, village or special districts 
shall also have power to admit without charge for tuition, persons 
within the school age who are members of the family of any freeholder 
whose residence is not within such district, if any part of such free
holder's homestead is within such district." 

In the amendatory act in 77 Ohio Laws 196, a similar provision ts found, 
to-wit: 

"And such youth may also be admitted free if they are members of 
the family of a freeholder whose residence is without but whose home
stead is partly within such district." 

These provisions for 
stead was in the district. 
vision was made so as to 
to be paid as follows : 

free attendance applied only when a part of the home
In the amendatory act of 84 Ohio Laws 69, the pro.
apply as a credit of the school taxes upon the tuition 

"Each board of education may admit other persons of like age upon 
such terms or upon payment of such tuition as it may prescribe; pro
vided, that in all counties which do not contain a city of the first 
grade of the first class, in such case there shall be credited on the tuition· 
so charged the amount of school tax in such district for the current 
school year which may be paid by such non-resident pupil or a parent 
thereof." 

This amendatory act was passed March 11, 1887. This provlSlon is in sub
stance the same as is now found in Section 7683, General Code. At the time it 
was first inserted in the statutes there was no provision of statute similar to 
that found in Section 7747, General Code. At that time, therefore, the provision 
of Section 7683, General Code, applied only to the tuition to be paid by the pupil 
or parent. In passing this provision the legislature, no doubt, thought it unjust 
that a pupil or parent should pay school taxes to a certain school district in 
which they did not reside, and that they should in addition pay full tuition if such 
pupil attended the schools of such district. 

On March 22, 1892, in 89 Ohio Laws 123, is found the first provision similar to 
that found in Section 7747, General Code. Section three of said act is as follows: 

"The tuition of such graduates as may attend any village or city 
high school of the county may be paid by the board of education of the 
special or township districts in which such pupils reside." 

There is nothing in this act to show that the legislature had in contempla
tion the provisions now found in Section 7683, General Code. 
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This provision was amended in 94 Ohio Laws 175, so as to require the board 
of education to pay the tuition, as follows: 

"The tuition of such successful applicant shall be paid by the board 
of education of the township or the special district in which such ap
plicant resides, provided that there is no high school maintained and 
supported by the township or special district in which such pupil resides, 
where such pupil may attend without paying tuition." 

This provision was placed in substantially its present form by act of 95 
Ohio Laws 71. 

In none of these acts pertaining to the provision now found in Section 
7747, General Code, is there any referenc<; to a credit upon the tuition to be so paid. 

Prior to the passage of this act in 1892, 89 Ohio Laws 123, a school district 
that did not maintain a high school could not pay the tuition of its pupils in 
another high school. After the passage of the amendatory act in 94 Ohio Laws 
175 a school district was required to pay the tuition of pupils residing in their 
district, who had complied with the provisions of the statutes as to examination, etc. 

The evident purpose of this legislation was to require each school district 
to give its resident pupils a high school education at the expense of the school 
district. 

The situation where a pupil or parent pays the tuition is somewhat different. 
The same reason for the credit of the school tax paid by such pupil or parent 
upon the tuition, does not apply to the tuition to be paid by the school district 
under the provisions of Section 7747, General Code. There is nothing in the 
statutes to show that the legislature intended that such school tax should be 
credited upon the tuition to be paid by the school district. 

It is my opinion, therefore, that the school taxes to be credited by virtue of 
Section 7683, General Code, is to be credited upon the tuition when it is to be paid 
by the pupil or parent, and not when such tuition is to be paid by a school dis
trict by virtue of Section 7747, General Code. 

578. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 

POOR RELIEF-LEGAL SETTLEMENT OF MINOR IS THAT OF FATHER 
-REMOVAL AFTER DEATH OF FATHER OF NO EFFECT. 

The county of legal setlement of a minor for purposes of poor relief is that 
of the father, and such settlement cannot be changed during minority by removal 
of said minor after the death of the father for any length of time. 

~Vhen, therefore, a minor who, with his parents, had a legal settlement in 
Afahoning county, removes after the death of his parents to Columbiana county 
and there resides for a period of three months, Malwning county is liable alone 
for his support. 

CoLUMBUS, OHio, July 24, 1912. 

RoN. LEWIS P. ::\IETZGER, Prosecuting Attorney, Lisbon, Ohio. 

DEAR SIR :-Your favor of June 25, 1912, is received in which you state: 

"Honorable R. A. Beard, prosecuting attorney of Mahoning county, 
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does not agree with me as to the construction to be placed upon 
Sections 3477, 3478 and 3479 of the General Code and we have agreed 
to submit the matter to your department for determination. 

"The case involved is as follows: A minor by the name of A. vV., 
whose father and mother were both deceased, left Smith township, 
Mahoning county, where he had resided for a number of years, sometime 
between the 25th and 30th of l\Iarch, 1912, and went to live with Leroy 
Gobley, in Knox township, Columbiana county, Ohio. At the time he 
left .Mahoning county, his father and mother having both died shortly 
prior to that time, he had no intention of again returning to Mahoning 
county but went to Columbiana county with the intention of trying to 
earn his own living and making Columbiana county his home. 

"On November 12, 1912, he was accidently shot injuring him so 
severely that it was imperative that he be taken to a hospital for treat
ment and he was taken to the hospital at Alliance on November 12, 
1912. Mr. Beard contends that inasmuch as he had been in Knox town
ship, Columbiana county more than three months that either Knox 
township, Columbiana county or both were responsible for his care until 
his recovery. I contend that inasmuch as he was a minor whose parents 
had last resided in Smith township, Mahoning county, Ohio, and he had 
not been in Columbiana county, twelve months that either Smith town
ship or Mahoning county, or both, are required by law to provide for his 
support and maintenance until his recovery. 

"Your determination of this matter will avoid litigation between the 
counties." 

The foregoing statement of facts is agreed to by Hon. R. A. Beard, prosecuting 
attorney of Mahoning county. 

-The question to be determined is the legal settlement of the minor, who 
was injured, under the poor laws of Ohio. 

Section 3477, General Code, provides: 

"Each person shall be considered to have obtained a legal settle
ment in any county in this state in which he or she has continuously 
resided and supported himself or herself for twelve consecutive months, 
without relief under the provisions of law for the relief of the 
poor, subject to the following exceptions: 

''First. An indentured servant or apprentice legally brought into 
this state shall be deemed to have obtained a legal settlement in the 
township or municipal corporation in which such servant or apprentice 
has served his or her master or mistress for one year continuously. 

"Second. The wife or widow of a person whose last legal set
tlement was in a township or municipal corporation in this state, shall 
be considered to be legally settled in the same township or municipal 
corporation. If she has not obtained a legal settlement in this state, 
she shall be deemed to be legally settled in the place where her last 
legal settlement was previous to her marriage." 

Section 3478, General Code, provides : 

"In an action to compel the support or relief of a pauper, or in 
an action based upon the refusal of such officers to afford support 
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or relief to any person, it shall be a sufficient defense for the town
ship trustees, or proper municipal officers to show that such person, 
during tpe period necessary to obtain a legal settlement therein has 
been supported in whole or in part by others with the intention to 
thereby make such person a charge upon such township or municipal 
corporation. The fact that such person, during the period necessary to 
obtain a legal settlement therein, has been supported in whole or in part 
by others shall be prima facie evidence of such intention." 

Section 3479, General Code, provides : 

"A person having a legal settlement in any county in this state 
shall be considered as having a legal settlement in the township, or munici
pal corporation therein, in which he has last resided continuously and 
supported himself for three consecutive months without relief, under 
the provisions of law for the relief of the poor." 

In the case of Trustees vs. Trustees, 3 Ohio 99, it is held: 

"A minor obtains a settlement in the township where his father 
was legally settled, and can by no act of his own, whilst a minor, obtain 
a legal settlement elsewhere." 
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On page 103, Judge Hitchcock says: 

"In the case before the court, the pauper, it is true, at the time he 
went to reside in the township of Letart, had no father living. This, 
however can not vary the case. Samuel Jackson, the father, was last 
legally settled in the township of Lebanon. In virtue of the settlement, 
Edmund, the son, was legally settled in the same place. By no length 
of settlement in any other township, previous to arriving at the age of 
twenty-one, could he gain any other legal settlement. Having been re
duced to poverty during his infancy, the township of Lebanon was 
chargeable with his support." 

In the case cited the minor was seventeen years of age and left the township 
111 which his father died after his father's death and was absent for more than 
a year, working for his support. The court held, however, that the township 
in which his father had a legal settlement at the time of his death, was the 
legal settlement of the boy and this township was liable for his relief under the 
poor laws. 

Under Section 3477, General Code, a person must reside in the county for 
twelve consecutive months in order to obtain a legal settlement therein. The minor 
in question in this case did not reside in Columbiana county that length of time. 
Even though he could change his legal settlement he has not resided in Columbiana 
county the required length of time. 

The three month period provided in Section 3479, General Code, refers to a 
township or municipal corporation within the county in which the person has a 
legal settlement. He must first obtain a legal settlement in the county before he can 
obtain a legal settlement in township of the county. 

The legal settlement of the minor in question is that of his father at the time 
of his death. It is not stated that the father lived in 1Iahoning couny for one year 
as required by Section 3477, supra. I assume that is the case. I also assume that the 
father had a legal settlement in Smith township at the time of his death. 
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The relief of the minor in question, if he is entitled to public relief, must 
be borne by Smith township and l\Iahoning county, in the same manner as any 
other pauper is relieved who has a settlement in said township and county. Colum
biana county is not liable therefor as the legal settlement of the minor is in 
:O.Iahoning county. 

580. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 

COUNTY COMMISSIONERS-POWER TO SELL AND PURCHASE LAND 
FOR COUNTY INFIRMARY. 

Under Sections 2447 and 2433, of the General Code, when it is deemed best 
for the interests of the county, the county commissioners may sell land and build
ings held for infirmary purposes and purchase new land for the same purposes. 

COLUMBus, OHIO, August 9, 1912. 

HaN. LAWRENCE E. LAYBOURNE, Prosecuting Attorney, Springfield, Ohio. 

DEAR SIR:-Your favor of August 3d received. You state that: 

"More than fifty years ago, Clark county purchased a site of about 
fifty acres and erected buildings thereon for the purpose of establishing 
a county infirmary and still maintains a county infirmary on the same 
site, which is now within the corporate limits of the city of Springfield. 

"The greater part of this land is still used for farm purposes in 
connection with said infirmary. The buildings are out of date and badly 
dilapidated so that extensive repairs and improvements are now needed. 

"A real estate company has offered the county commissioners a 
splendid offer for this property for the purpose of dividing the same into 
lots to be sold for residence purposes. The county commissioners are 
of the opinion that it is desirable, necessary and to the best interests of 
the county from a financial standpoint, to sell their present infirmary 
site and purchase a farm a reasonable distance from the city and erect 
new buildings thereon for the purpose of a county infirmary. 

"They are satisfied that the price offered for the present site, with 
the worn and dilapidated buildings thereon, is at least equal to an amount 
necessary to purchase a farm of equal size and to erect new and im
proved buildings for the purpose of providing a new infirmary suitable 
to the present needs of the county." 

and you inquire whether under the above state of facts the county commissioners 
may dispose of the infirmary land and purchase another site for the county in
firmary. The authority of the commissioners to purchase another site for the 
infirmary is found in Section 2433, of the General Code, which provides as follows: 

"When, in their opinion, it is necessary, the commissioners may pur
chase a site for a court house, or jail, or land for an infirmary or a de
tention home, or additional land for an infirmary or county children's 
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home at such price and upon such terms of payment, as are agreed upon 
between them and the owner or owners of the property. The title to 
such real estate shall be conveyed in fee simple to the county." 
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The authority of the commissioners to sell real estate belonging to the 
county is given in Section 2447, of the General Code, which is as follows: 

"If, in their opinion, the interests of the county so require, the 
commissioners may sell any real estate belonging to the county, and not 
needed for public use." 

You state that your present infirmary buildings were built more than fifty 
years ago, and that the buildings are out of date and badly dilapidated, and the 
present location of the infirmary is undesirable. This would be sufficient reason 
for the county commissioners to act under Sections 2433 and 2447, of the General 
Code, and pass appropriate resolutions declaring that it is to the best interests of 
the county to sell the real estate where the infirmary is now located, and to pur
chase a site for the county infirmary, concurring in your opinion and advice to 
the county commissioners. 

582. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

COUNTY BRIDGES-POWER OF COUNTY COMMISSIONERS TO EX
PEND MONEY, ISSUE BO"l\DS AND LEVY TAXES FOR-EMERG
ENCY CASES. 

Uuder S ectio11s 2434, 5638 a11d 5642-1 to 5644, of the Geucral Code, the couuty 
commissioners may expeud money, or issue bonds in anticipation of a levy or levy 
and issue bonds in anticipation of collection for the purpose of building at any 
time a cotmty bridge whose cost is less than $18,000.00, or in case of emergency for 
the purpose of building a bridge in excess of that sum. 

For building a bridge whose cost exceeds $18,000.00, when no emergency ex
ists, the authori:::ation of the electors under Sec. 5638, of the General Code, is 
essential. 

CoLUMBUS, OHIO, August 15, 1912. 

HoN. JosEPH C. RILEY, Prosewting Attorney, Ironton, Ohio. 

DEAR SIR :-In your letter of August 1st, receipt whereof is acknowledged, 
you ask me to define the authority of the county commissioners to issue bonds or 
borrow money for the repair and rebuilding of bridges injured by floods, without 
submitting the question to a vote of the electors. 

This power seems to exist by virtue of Section 2434, General Code, as 
amended, 102 0. L., 54, which provides in part as follows: 

"* * * for the purpose of * * * * a court house, county 
offices, jail, county infirmary, detention home, or additional land for an 
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infirmary * * * or other necessary buildings or bridges, or for the 
purpose of enlarging, repairing, improving, or rebuilding thereof 
* * * * * the commissioners may borrow such sum or sums of 
money as they deem necessary, at a rate of interest not to exceed six 
per cent. per annum, and issue bonds of the county to secure the pay
ment of the principal and interest thereof." 

So far as this section is concerned, there is no requirement that the proposi
tion of borrowing money, or that of making the repairs and improvements them
selves be submitted to a vote of the electors for any reason whatever. 

I am of the opinion, however, in view of certain language in Section 2434, 
which I have not quoted above, that the limitations of Section 5638, etc., General 
Code, apply to the making of improvements for which, under Section 2434, money 
may be borrowed. Said sections provide in part as follows: 

Section 5638, General Code. 

"The county commissioners shall not levy a tax, appropriate money 
or issue bonds for the purpose of building county buildings, * * * * 
the expense of which will exceed $15,000.00 * * * *; or for build
ing a county bridge, the expense of which exceed $18,000.00, except in 
case of casualty, and as hereinafter provided; * * * * without first 
submitting to the voters of the county, the question as to the policy of 
making such expenditure." 

It will be observed that the question to be submitted is not the policy of is
suing the bonds, but that of making the expenditure, and the question would have 
to be submitted even if the county had accumulated sufficient surplus funds to 
make the contemplated improvement without levying any tax therefor or borrow
ing any money on that account. 

Section 5642-1, General Code: 

"If a majority of the votes so cast are against the proposed ex
penditure the board of county commissioners shall not assess a tax or 
issue bonds therefore. If a majority of the votes cast are in favor of 
the proposed expenditure, the board of county commissioners shall pro
ceed to issue bonds in any sum not exceeding the amount stated upon 
said ballots, the proceeds of which shall be used exclusively for the pur
pose stated upon said ballot, and said board shall levy such amount of 
tax as may be necessary to pay the interest accruing on said bonds to 
redeem them at maturity." 

Section 5643, General Code: 

"If an important bridge, belonging to or maintained by any county, 
becomes dangerous to public travel, by decay or otherwise and is con
demned for public travel by the commissioners of' ·such county, the re
pairs thereof, or the building of a new bridge in place thereof, is deemed, 
by them, necessary for the public accommodation, the commissioners, 
without first submitting the question to the voters of the county, may levy 
a tax for either of such purposes in an amount not to exceed in any one 
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year two-tenths of one mill for every dollar of taxable property upon the 
tax duplicate of said county." 

Section 5644, General Code : 
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"If the county commissioners deem it necessary ,or advisable, they 
may anticipate the collection of such special tax by borrowing a sum not 
exceeding the amount so levied, at a rate of interest not exceeding six 
per cent. per annum, payable semi-annually and may issue notes or bonds 
therefor, payable when said tax is collected, or the commissioners, with
out such submission of the question, may proceed under the authority 
conferred by law to borrow such sums of money as is necessary for 
either of the purposes before mentioned, and issue bonds therefor. For 
the payment of the principal and interest on such bonds, they shall an
nually levy a tax as provided by law." 

It is my opinion that the scheme of legislation embodied in the section last 
above quoted does not become applicable at all unless the cost of repairing or re
building a particular bridge exceeds $18,000, then, unless the situation constitutes 
an emergency or casualty it will be necessary to submit the policy of making the 
improvement to a vote. If, however, the emergency exists, the commissioners may 
proceed without a vote and under the limitations of Sections 5643 and 5644 may 
levy taxes and anticipate the collection thereof by the issuance of bonds; or under 
Sections 5644 and 2434, which are evidently referred to therein, may simply bor
row the money and then levy the tax so as to meet the principal and interest 
thereof. That is to say, if in your county it is necessary to borrow money for 
the purpose of repairing and rebuilding certain bridges injured by floods, and the 
cost of repairing and rebuilding any one bridge does not exceed $18,000, the com
missioners may proceed under Section 2434 to borrow money and issue bonds and 
to levy taxes for the retirement thereof under the provisions of Section 2434 and 
related sections without paying any attention to the provisions of Section 5638, 
etc. If, however, the cost of repairing any one bridge does exceed $18,000, and as 
to that particular bridge, its unavailability for public travel does not constitute an 
emergency (which I do not imagine to be the case, then the proceeding would have 
to be in accordance with the provisions of Sections 5638 to 5642-1, inclusive, supra. 
If, however, there is a bridge among those which must be repaired, the cost of 
which rebuilding will exceed $18,000 and the bridge is important and its condition 
~onstitutes a menace to public travel, then the commissioners may lawfully proceed 
under Sections 5643 and 5644, and their powers under these sections are practically 
the same as those which they could exercise under Section 2434, if the cost of 
making the repairs did not exceed $18,000 as to any one bridge. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attomey Ge11eral. 



1430 PROSECUTING .A.TTORNEYS 

583. 

COLLATERAL INHERITANCE TAX-TAX ON "RIGHT TO RECEIVE" 
AND NOT ON "PROPERTY"-DEDUCTION OF DEBTS AND COSTS 
OF ADMINISTRATION-APPEAL IN PROBATE COURT. 

From a review of the decisions it is now settled in this state that the collateral 
inheritance tax is a tax upon the right to receive tlze property and not a ta.r upon the 
estate itself. 

It is the specific legacies which are to be taxed therefore, and debts due the 
estate; as well as costs of administration must be deducted when the estate in 
the aggregate has been devised collaterally. 

These deductions may 110t be made from the inventory filed by the probate 
judge, under Section 5341, of the General Code, with the auditor. Such deducti01£s 
must be made by application to probate court under the procedure set out for 
appraisal, etc., under Sections 5343 and 5344, of the General Code. Such procedure 
may be avoided, however, by agreement between the prosecuting attorney and all 
interested parties. 

CoLUMBUS, Omo, August 15, 1912. 

HoN. HARRY P. BLACK, Prosecuting Attorney, Tiffin, Ohio. 

DEAR SIR :-I beg to apologize for the delay which has ensued in answering 
your letter of May 6th, in which you submit an inquiry relating to the procedure 
under the collateral inheritance tax law. Matters have become so congested in the 
office during the late term of court in this county that I am just now engaged in 
an effort to bring my advisory work down to date. The question which you sub
mit is as follows: 

"An estate of approximately twenty thousand dollars is subject to 
distribution among several heirs and personal representatives, the rela
tionship of all of whom to the decedent is such as to make the entire 
estate, in the aggregate, subject to the collateral inheritance tax. There 
are now claims against the estate for taxes and costs of administration, 
amounting approximately to five thousand dollars. The probate judge 
desires to be advised as to his duty under Section 5340, of the General 
Code, to make and deliver to the county auditor, for the purpose of 
assessing a tax thereon, a copy of the inventory of the whole estate, it 
being contended that the five thousand dollars, which has been or will be 
expended for taxes, funeral expenses and costs of administration, shall 
be deducted from the amount of this inventory. The question also 
seems to be raised as to the duty of the county auditor in certifying the 
value of the estate subject to taxes, and particularly as to whether, if 
inventory of the entire estate, without any deduction, be delivered to 
him by the probate judge, he may or should lawfully make any deduc
tions on account of the premises." 

The statutes in question are as follows: 

"Section 5331. All property within the jurisdiction of this state, 
and any interests therein, * * * which pass by will or by the in
testate laws of this state, or by deed, grant, sale or gift, made or in
tended to take effect in possession or enjoyment after the death of the 
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grantor, to a person * * * other than to or for the use of (those 
within certain degrees of relationship) shall be liable to a tax of five per 
cent. of its value, above the sum of two hundred dollars. * * * All 
administrators, executors and trustees, and any such grantee * * * 
shall be liable for all such taxes * * *. Such taxes shall become due 
and payable immediately upon the death of the decedent and shall at 
once become a lien upon the property, and be and remain a lien until 
paid. 

"Section 5336. An administrator, executor, or trustee, having in 
charge, or trust, property subject to such law, shall deduct the tax there
from or collect the tax thereon from the legatee or person entitled to· 
the property. He shall not deliver any specific legacy or property sub
ject to such tax to any person until he has collected the tax thereon. 

"Section 5337. \Vhen .a legacy subject to such tax is charged 
upon or payable out of real estate, the heir or devisee, before paying it, 
shall deduct the tax therefrom and pay it to the executor, administra
tor, or trustee, and the tax shall remain a charge upon the real estate 
until it is paid. Payments thereof shall be enforced by the executor, 
administrator, or trustee, in like manner as the payment of the legacy it
self could be enforced. 

"Section 5340. Within ten days after the filing of the inventory 
of every such estate, any part of which may be subject to a tax under 
the provisions of this sub-division of this chapter, the judge of the pro
bate court, in which such inventory is filed, shall make and deliver to 
the county auditor of such county a copy of the inventory; or, if it 
can be conveniently separated, a copy of such part of the estate, with 
the appraisal thereof. The auditor shall certify the value of the estate, 
subject to taxation * * *. 

"Section 5343. The value of such property, subject to said tax, 
shall be its actual market value as found by the probate court. If the 
state, through the prosecuting attorney of the proper county, or any 
person interested in the succession to the property, applies to the court, 
it shall appoint three disinterested persons, who, being first sworn, shall 
view and appraise such property at its actual market value for the pur
poses of this tax, and make return thereof to the court. The return 
may be accepted by the court in a like manner as the original inventory 
of the estate is accepted, and if so accepted, it shall be binding upon the 
person by whom this tax is to be paid and upon the state. ':' * * 

"Section 5344. The probate court, having either principal or auxil
iary jurisdiction of the settlement of the estate of the decedent, shall 
have jurisdiction to hear and determine all questions in relation to such 
tax that arise, affecting any devise, legacy or inheritance under this 
sub-division of this chapter, suhj ect to appeal as in other cases, and the 
prosecuting attorney shall represent the interests of the state in such 
proceedings. 

"Section 5348. The word 'property' as used in this sub-division of 
this chapter includes real and personal estate, any form of interest 
therein, and annuities." 

Legislation of this ~ort is of comparatively recent date in this state, but in 
several states, notably in X ew Y urk and Pennsylvania, has long been a feature of 
the system of taxation. Accordingly, many questions like that which you submit, 
which have been frequently considered in other jurisdictions, have not been passed 
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upon in Ohio. Practically the only decisions in this state under the provisions of 
the above quoted sections, and others like them, relate to constitutional questions 
exclusively. Yet, these few decisions, none of them directly in point, furnish a 
reliable index to the solution of the questions which you submit. 

It is obvious, of course, that your questions lack definite answer in the above 
quoted sections themselves. It is required that the probate judge cause a copy of 
the inventory and appraisement to be filed with the county auditor and the county 
auditor to compute the amount of tax, and to certify the same to the county treas
urer for collection. It is not, however, expressly required that the county auditor 
be bound by the appraisement, as conclusively showing the value of the estate, in 
fixing the amount of the tax. On the other hand it is expressly required that the 
value of the property subject to taxation be fixed and determined by the probate 
court; yet, no method is provided for the certification by the probate court to the 
county auditor of the value as determined by him; this is left to inference. 

Furthermore, the statutes are themselves ambiguous as to what it is that is 
to be valued by the probate judge. True, Section 5348 contains a definition, but 
that definition does not solve the question which arises here, and which is as 
follows: 

·"Is the thing to be valued the estate as a whole or only the inter
ests therein which pass to the collateral heirs, devisees, grantees, or 
legatees, as the case may be?" 

In reality the- question is deeper than this, and is concerned with the real 
subject of taxation; for I am satisfied that the thing to be valued is identical with 
the subject of the tax; so that if it be ascertained that the estate as a whole is the 
thing taxed, then, it would naturally follow that such estate should be valued as 
an entirety. 

It is here that what decisions are available in Ohio become helpful. In State 
ex rei. vs. Ferris, 52 0. S., 314 ,the court was considering the constitutionality of 
a direct inheritance tax law, very similar in many respects to the one now under 
consideration. Thus, the first section of that act (91 0. L., 166) provided as fol
lows: 

"All property within the jurisdiction of this state, and any interest 
therein, * * * which shall pass by will, etc., * * * to the use of 
(certain persons in the direct line of ascent or descent) shall be liable to 
a tax * * *. Such taxes shall become due and payable immediately 
upon the death of the decedent, and shall at once become a lien upon 
said property." 

The first attack upon the act was to the effect that it was a property tax and, 
not being levied by "a uniform rule," was, therefore, repugnant to Section 2 of 
Article XII, of the Constitution. On this point the court, per Burket, J., made use 
of the following language : 

"In view of the authorities cited, it must be conceded that the 
general assembly has the power to pass an inheritance tax for purposes 
of general revenue, unless prohibited by the Constitution of our state. 
Properly understood, it is not the right to transmit, but the right and 
privilege to receive, that is taxed. The right to dispose of property 
during the lifetime of the owner, cannot be separated from the property 
itself, and therefore to tax the right of disposal by contract in the life-



time of the owner, even though to take effect at his death, is to tax the 
property itself. But the right to dispose of the property by will or 
descent taking effect after the death of the owner, is not so closely con
nected with the right of property, and it is not so clear that such right 
may n·ot be taxed. 
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"But when the right to receive the property is considered, it is clear 
that the right is distinct and separate from the property itself, and the 
state may tax this right to receive property, and this is so whether the 
property is disposed of by the owner during his lifetime, or at his 
death. 

"This right to receive property is under the control of the legis
lature, and it has the power to regulate and lay such burdens thereon 
as it may see fit, within the provisions of the Constitution. To regu
late by taxation or otherwise the privilege or right to receive property, 
is not in conflict with the first section of the bill of rights, which recog
nizes the inalienable right of acquiring, possessing and protecting prop
erty. Were it otherwise, all our laws as to wills, descent, distribution 
and conveyances would be unconstitutional. 

"It is urged, however, that the statute in question does not tax 
the right or privilege of receiving property, but· taxes the property it
self. 

"It must be conceded that the language used in the statute, is upon 
its face clearly a taxation of the property itself, and not of the right to 
acquire property. And for myself, I think this is the true construction 
of the act. Others of the court, however, think that when the opera
tion and effect of the statute are considered, that it may be regarded as 
taxing the right or privilege, rather than the property. Certain it is that 
the only thing that can be constitutionally taxed is the right or privi
lege of succession, and a statute having such taxation in view, should 
express its purpose in words applicable to such subject matter of tax
ation. 

"It is conceded by all parties, that if this -statute imposes a tax on 
property, that it is unconstitutional. As a majority of the court are of 
opinion that it is not a tax on property, but upon the right to receive 
property, the statute must, as to this point, be sustained. 

"It is also contended that this tax is a tax on property because it is 
made a lien upon the real estate received, and cases are cited sustaining 
this view. Estate of William Bittinger, 128 Pa. St., 344. 

"The statute in that case provides as follows: 'The tax on real 
estate shall remain a lien on the real estate on which the same is charged 
until paid.' While the statute in this state provides simply that the in
heritance tax 'shall at once become a lien upon said property.' But 
aside from the difference in the words of the statute there is no force 
in the contention. If the legislature has the power to assess a tax upon 
the right to receive and succeed to property, it clearly has the right to 
make such tax a lien upon the property received by the use of such 
right; and the making of such lien does not change the tax from a tax 
upon the right to receive, to a tax upon the property received under the 
right." 

In Hagerty vs. State, 55 0. S., 613, the court was passing upon the constitu
tionality of the very act now under consideration. The following is found in the 
opinion of the court : 
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"Most of the objections urged against the validity of the act are 
answered in State ex rei. vs. Ferris, 53 Ohio St., 314. The act there 
held invalid made an inhibited distinction as to the value of the prop
erty received, the right to receive being there, as here, the real subject 
of the imposition." 

In State vs. Guilbert, 70 0. S., 229, a subsequently enacted direct inheritance 
tax law was held constitutional, and in the course of the opinion, per Spear, C. J., 
the following language appears : 

"We ar·e relieved of any extended inquiry with respect to the ques
tion of the power of the general assembly to impose an inheritance tax. 
It was held in the State ex rei. vs. Ferris, 53 Ohio St., 314, that 
a tax on inheritance is an excise tax; that is, it is a tax on the 
right to receive property as distinct from a tax on the property itself, 
and this right to tax is within the power of the general assembly, which 
body may regulate the privilege and lay such burdens thereon as it may 
see fit within the provisions of the constitution, and that such imposi
tion is not in conflict with the first section of the bill of rights. The act 
in question in that case was held unconstitutional because it undertook 
to exempt from taxation the right to succeed to estates not exceeding 
twenty thousand dollars in value, while taxing the whole right of suc
ceeding to estates which exceed that sum in value, and also because it 
sought to tax at a higher rate per centum the right to succeed to estates 
of larger value than to estates of smaller value.. The act in question in 
Hagerty vs. the State, 55 Ohio St., 613, laid a tax upon collateral in
heritance, making provision for exemptions in the amount of two hun
dred dollar~ and was assailed because it discriminated among collateral 
kindred, the tax being imposed upon the value of the property received 
by some and not upon that received by others. It was sustained on the 
ground that the power exercised is legislative, being vested by the first 
section of the second article of the constitution, which provides that the 
legislative power of the state shall be vested in the general assembly; 
that the right to receive property by inheritance is not guaranteed by the 
constitution; neither does that instrument prescribe any limitation upon 
the power of the general assembly to designate the persons who may 
thus receive, and the discrimination is based upon and justified by the 
fact that there are degrees in collateral kinship. The ground upon which 
the power to levy such taxes rests is stated in ~Iagoun vs. Illinois Trust 
& Savings Bank, 170 U. S., 283, thus: 'They (the cases cited) are 
based in two principles: 1. An inheritance tax is not one on property, 
but one on the succession. 2. The right to take property by devise or 
descent is a creature of the law, and not a natural right-a privilege, 
and therefore the authority which confers it may impose conditions upon 
it. Upon these principles it is deduced that the states may tax the privi
lege, discriminate between relatives, and between these and strangers, 
and grant exemptions; and are not precluded from this power. by the 
provisions of the respective state constitutions requiring uniformity and 
equality in taxation.'" 

So that it is now completely settled in Ohio that the subject of the inherit
ance tax is not the property itself, but the right or privilege of receiving the prop
erty upon the death of the intestate or the donor. 
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It is here to be remarked also that though the question is suggested in State 
ex rei. vs. Ferris, supra., it is not the right to transmit that is taxed, even if a 
tax could be constitutionally levied upon a right personal to a deceased person. 
The Ohio courts have correctly reasoned, that in order to sustain the constitution
ality of the inheritance tax, as well as the indirect inheritance tax as now the re-

1 

pealed direct inheritance tax, they would have to hold those taxes to be levied not .;.. 
upon th~ property belonging to the estate as such, but upon the several interests 
of the takers thereof ~ubject to the tax. 

There are, of cqurse, internal evidences of such an intention which may be 
found in the act itself, though the provisions affording such evidence are perhaps 
seemingly inconsistent with other provisions which might be relied upon in sup
port of an opposite conclusion. Thus, Sections 5336 and 5337, supra, support the 
conclusion that it is the interest of the person entitled to the property by virtue of 
the laws of intestacy or the testamenary act of the decedent, and not the estate as a 
whole which is taxed; indeed, the latter section uses the significant phrase "a leg
acy subject to tax." There are other like provisions scattered through the above 
sections, and such provisions are in a way inconsistent with some other provisions 
thereof, but, as I have already pointed out, it is now perfectly settled that the • 
real subject of the tax is the interest of the legatee or donor and not the estate 
itself. 

This proposition is ultimately decisive of the question, although it may not so 
appear at first blush. In the often cited case of in re estate of Swift, 137 N. Y., 
77, Gray, ]., delivering the opinion of the court reasons elaborately and convinc
ingly to the conclusion that under language substantially identical with that which 
we are considering the subject of the inheritance tax of the state of ~ ew York is 
not the right of succession or devolution but the property itself. In the course of 
this reasoning he hints very strongly that because of this premise there may he 
no deductions from the appraised value of the estate, and that the tax is assessed 
upon the value of the entire estate, regardless of debts and expenses of administra
tion. I mention this case because it has been followed in other decisions in the 
same state, notably, in re }.[illward's Estate, 27 N. Y., Supp. 286, where it was dis
tinctly held, in the language of the first syllabus that 

"The appraiser of an estate subject to the transfer tax * * * 
is not authorized to deduct the debts, funeral expenses and expenses of 
administration in making his report of the value of the estate." 

holding, at the same time, that debts owing by the decedent might be so deducted. 
This was the only question in the ca~e, and in re estate of Swift, supra, is the only 
authority cited. 

However, Judge Gray, in writing the opinion in the Swift case, clearly stated 
that the other members of the court disagreed with him as to the nature of the 
tax. Thus, on page 88, the following language appears: 

":\Iy brethren are of the opinion that the tax imposed under the act 
is a tax on the right of succession, under a will, or by devolution in case 
intestacy; a view of the law which my consideration of the question pre
cludes my a;senting to." 

Thus it is that in later cases in the same jurisdiction the Swift case has been 
ignored, and it has been repeatedly held that debts of the decedent, debts of the 
estate in the hands of the administrator, costs of administration, and costs and 
expenses of litigation necessary to protect the estate and to determine the duty of 
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the trustee or administrator, must be deducted before the tax is computed. In re 
Hoffman, 143 ·N. Y., 327; in re Western, 152 N. Y., 93; in re Gihon, 169 N. 
Y., 443. 

So far as I am able to ascertain, this rule is followed in all other jurisdic
tions where inheritance tax laws are in force. See 

Gallup's Appeal, 76 Conn., 617. 
Hopkins' Appeal, 77 Conn., 644. 
Connell vs. Prosby, 210 III., 380. 
Succession of May, 120 La. Annual, 692. 
Callahan vs. Roodridge, 171 Mass., 595. 
Orcutt's Appeal, 97 Pa. St., 179. 
Commonwealth's Appeal, 127 Pa. St., 435. 
Shelton vs. Campbell, 109 Tenn., 690. 
Trust Company vs. Speed, 114 Tenn., 677. 

The reasoning of the court in many of these cases is as follows: 
The law (like the Ohio law) requires that the subject of taxation is to be 

valued for taxation. The subject of taxation is the right to succeed. Therefore, 
the value to be ascertained is the cash value of the interest of the ultimate taker 
of the estate, not that of the specific property which may be held by the adminis
trator or executor; therefore, also, debts must be deducted from the estate as a 
whole, and only that portion of the value represented by the whole estate be divided 
ratably in order to ascertain the value of the separate interests of the various 
takers. 

I have taken the pains to ascertain that the above cited decisions are under · 
statutes substantially identical with that of Ohio. I am, therefore, of the opinion 
that in the case you submit all the claims against the estate must be deducted from 
the total appraisement thereof for the purpose of fixing the total amount of the 
tax due. 

But such a holding does not necessarily carry with it the conclusion that 
these debts should be deducted from the appraisement filed with the auditor by the 
probate judge, under Section 5341. I am of the opinion that the inventory of the 
whole estate and the appraisement thereof, or of such part thereof as may be con
veniently separated as representing the amount of the estate subject to the tax, 
must be certified by the probate judge to the auditor. That is to say,. if the pro
bate judge is able to separate from the inventory certain items that are not subject 
to the tax he may do so, otherwise he must file the inventory of the entire estate. 

The question is, then raised as to how and when deduction is to be made. 
The statute furnishes no answer to this question, excepting that afforded by Sec
tions 5343 and 5344, of the Gener.al Code, supra. In view of the provisions of these 
sections, I am of the opinion that if no application to the probate court is made 
under this section there is no manner in which the deduction may be made; but 
that these sections afford a convenient method by which the probate judge may 
hear and determine all questions relating to what debts, funeral expenses and costs 
of administration ought to be deducted from the original appraisement in deter
mining the value of the estate. I beg to advise you, therefore, that, with the single 
exception expressly made in Section 5340, it is the duty of the probate judge to 
make and deliver to the county auditor a copy of the inventory of the entire estate 
of the decedent; that, presumably, this inventory represents the value of the estate 
for inheritance tax purposes, except as to 'specific devises, legacies and trusts, ex
empt under Section 5332, General Code, or such as are not included within the 
catalogue enumerated in Section 5331; but that any interested party may lawfully 
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apply to the probate court for an order valuing the several interests subject to tax
ation, so as to prO\·ide for the deduction of debts and costs of administration. I 
knpw of no reason why an agreement between the prosecuting attorney and all 
interested parties, may not be "entered into whereby the expensive procedure provided 
for in S.ections 5343 and 5344, may be avoided and the expense to the county done 
away with. 

593. 

Very truly yours, 
Tn.IOTHY S. HoGAN, 

Attomey General. 

ELECTION ON COXSTITUTIONAL Al\IENDMENTS-COMPE:\'SATION 
OF DEPUTY STATE SUPERVISORS OF ELECTIONS, JUDGES, 
CLERKS, CHALLENGERS AND INSPECTORS-CHALLENGERS AND 
I:\'SPECTORS. 

In counties having no registration cities, under Section 4822, of the General 
Code, the compensatiou therei11 provided for shall serve for the services required of 
deputy state supervisors of elections and their clerks. There is no authorit:y for 
further compensation for services connected with the constitutional amendment 
election of 1912. 

Under Section 4800, of the General Code, judges and clerks shall receive the 
$3.00 per diem prescribed for "each election day," during which they preside, and 
the same shall apply to services rendered at the constitutional amendment electio11. 

There bei11g 110 provision for compensation for challengers a11d inspectors at 
said electio11, none can be paid to such. The deputy supervisors must be guided by 
the directions of the secretary of state, who is the chief election officer of the state 
in the matter of compelliug attendance of said inspectors and challengers. 

CoLUMBUs, OHio, August 21, 1912. 

HuN. CHEEVER \V. PETTAY, Prosecuting Attomey, Cadi:;, Ohio. 

DEAR SIR :-Replying to your communication of August 14th, wherein you 
ask my opinion on the following questions: 

"First. Are the members of the hoard of deputy state supervisors 
of election and their clerk entitled to extra compensation for taking 
charge of the constitutional election to be held September 3, next, or is 
the work imposed upon them in the holding of said election to be done 
by them without compensation other than that which they would receive 
if no constitutional election was held? 

"Second. Are the judges and clerks of the constitutional election 
to receive the same per diem as in general elections? 

"Third. Can the persons appointed as challengers receive any pay 
for their services at such constitutional election? 

Section 4822, General Code provides as follows: 

"Each deputy state supervisor shall receive for his services the sum 
of three dollars for each election precinct in his respective county, and 
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the clerk shall receive for his services the sum of four dollars for each 
election precinct in his respective county. The compensation &o allowed 
such officers during any year shall be determined by the number of pre
cincts in such county at the November election of the next preceding 
year. The compensation paid to each of such deputy state supervisors 
under this section shall in no case be less than one hundred and twenty
five dollars each year. Such compensation shall be paid quarterly from 
the general revenue fund of the county upon vouchers of the board, made 
and certified by the chief deputy and the clerk thereof. Upon presenta
tion of any such voucher, the county auditor shall issue his warrant upon 
the county treasurer for the amount thereof, and the treasurer shall pay 
it." 

The only other sections providing for the compensation of deputy state super
visors and their clerk are Sections 4942 and 4943, General Code, but since they 
apply to counties containing registration cities they would have no application to 
your case. 

A cursory reading of Section 4822, supra, discloses that the compensation 
therein provided is a yearly compensation for all services as such deputy state su
pervisors unless otherwise in the statutes extra compensation is fixed. The only 
other compensation for members of boards of deputy state supervisors and their 
clerk outsiae of the sections heretofore referred to will be found in Section 4990, 
General Code, which is only applicable to primary elections. It is my opinion that 
the compensation provided for in Section 4822, supra, is for all elections, general 
and special, and that the work imposed upon such officers by reason of the hold
ing of the election on the constitutional amendments under a well known rule of 
law in the absence of special provision otherwi~e, is deemed compensated by their 
regular compensation. 

Answering your second question, would say that since Section 4860, General 
Code, provides that judges and clerks shall each receive as compensation for their 
services the sum of $3.00, which services shall be "the receiving, recording, can
vassing and making returns of all votes that may be delivered to them in the vot
ing precinct in which they preside on each election day." I do not think there can 
be any question but that they are entitled to the per diem provided for their serv
ices at the special election held on the proposed changes in the constitution. 

Answering your third question, I would call your attention to the concluding 
"schedule" of the constitutional amendments under the heading of ":\fethod of 
Submission." Among other things, it provides that challengers and witnesses shall 
be admitted to the polling place u·nder such regulations as may be prescribecl by 
the secretary of state. By virtue of that authority, the secretary of state on July 
19th, 1912, formulated certain instructions to deputy state supervisors of elections 
in re special election, Tuesday, September 3, 1912, on constitutional amendments. 
Instruction No. 7 reads as follows: 

"The board of deputy state supervisors of elections in each county 
are hereby instructed to appoint for each voting preci)Jct two challeng
ers anc\ two inspectors, the challengers shall be permitted to remain in 
the voting places during the time the polls are open. The inspectors shall 
be permitted to remain in the voting places after the polls are closed 
and during the time of the counting and tallying of the ballots. The chal
lengers and inspectors shall be qualified electors of the precinct in which 
they are to serve, and they shall be fair, impartial, unbiased and un
prejudiced as to each proposal." 
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Subsequently on July 29, 1912, the secretary of state addressed to the deputy 
state supervisors of election of the state of Ohio, a further communication instruct
ing the election authorities that there was no provision in the law authorizing the 
payment of challengers and inspectors or witnesses at elections, and that the con
stitutional convention did not make any provision for the payment of those who 
act as challengers, inspectors and witnesses at the special election to be held Sep
tember 3, 1912. The state supervisor of elections further said: 

"If it is impossible to procure competent persons to serve in any 
precinct or precincts without compensation, it is a condition which can
not be helped by either myself as chief election officer of the state or 
by you as deputies." 

Inasmuch as the state supervisor of elections is made, by law, the chief elec
tion officer with power to advise the deputy state supervisors as to the usual 
method of conducting elections, it is my opinion that the deputy state supervisors 
should follow the instructions of their chief. 

596. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

ACTING 1\IAYOR-VILLAGES-PRESIDENT PRO TEl\L OF COUNCIL 
HAS NO JUDICIAL POWERS IN MAYOR'S ABSENCE. 

Inasmuch as all judicial officers must be elected· by the people of their dis
trict, and as a president pro tem. of a village council is elected by the council and 
not by the people, that official can have no jurisdictio11 to act in a judicial capacity 
during the absence of the mayor. 

CoLUMnus, OHIO, August 22, 1912. 

HoN. ToM 0. CROSSAN, Prosecutillg Attorney, Perry County, New Lexi11gfon, Ohio. 

DI,AR SIR:-Your favor of August 15th received. You inquire whether the 
presic(ent pro tern. of the village council has any judicial powers in the absence of 
the mayor and while acting as mayor. 

The circuit court of Belmont county, in the case of the State of Ohio vs. 
William T. Hance, expressly held: 

"The president pro tern. of a village council as acting mayor * * 
has no jurisdiction to hear and determine a misdemeanor." 

You call my attention to the fact that the Hance case was decided in 1904, 
and in 1908 the legislature amended Section 195, of the Municipal Code, as you 
say, "for the express purpose of giving the president pro tern. these powers in the 
mayor's absence." I am still of the opinion that the president pro tern. of the vil
lage council has no jurisdiction to hear and determine a misdemeanor. One of the 
reasons assigned by the court in the Hance case was, that it was not within the 
competency of the legislature to clothe with judicial power any officer or person 
not elected as a judge. 

18-Vol. 11-A. G. 
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The supreme court of Ohio, in the case of the Logan Branch Bank ex parte, 
in 1 Ohio State, 432, says, at page 434: 

"The tenth section of the same article provides 'that all judges, 
other than those provided for in this constitution, shall be elected by the 
electors of the judicial district for which they may be created, but not for 
a longer term of office than five years.' 

"Thus all the judicial power of the state is vested in the courts 
designated in the constitution, and in such courts as may be organized 
under the first section. But it is perfectly clear that, upon the creation 
of any additional court by the legislature, the judicial officer must be 
elected, as such, by the electors of the district for which such court is 
created; and it is not within the competency of the legislature to clothe 
with judicial power any officer or person, not elected as a judge." 

The president pro tern. of the village council is not elected by a vote of the 
people of the municipality-he is chosen by the council. Judicial power, then, can
not be conferred upon him by the legislature. I, therefore, follow the decision in 
the Hance case, and hold that the president pro tern. of the village council as acting 
mayor has no jurisdiction to hear and determine a misdemeanor or to act in a 
judicial capacity. 

597. 

Respectfully yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

EXTRADITION CASES-FEES OF CLERKS OF COURTS PAID BY AGENT 
OF STATE AND CHARGED AS NECESSARY EXPENSES. 

The statutes do not compel the clerk of courts to perform any services in 
connection with the extradition cases. When a clerk provides the requisite papers, 
his services for the same should be compensated for by the agent of the state ap
pointed in such cases by the governor, and charged as his neecssary expenses against 
the state. 

CoLUMBUS, OHIO, August 22, 1912. 

HoN. ]AMES J. WEADOCK, Prosecuting Attorney of Allen County, Lima, Ohio. 

DEAR SIR :-I hereby acknowledge receipt of your communication of July 2, 
1912, which is as follows : 

"When a prosecuting attorney makes application to the governor 
of the state of Ohio for the extradition of a fugitive under indictment 
the application must be accompanied by a certified copy of the indictment 
found against the fugitive. In case of forgery, embezzlement, fraud 
and false pretenses, the application must be accompanied by an affidavit 
of the complaining witness. The application must also be accompanied 
with a copy of the capias and certificate of the clerk of court of the offi
cial capacity of the prosecuting attorney. These papers must all be in 
duplicate and are all issued by the clerk of courts. 
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"Certain fees are taxed for these various papers. Are these fees 
to be taxed by the clerk as his costs and collected by him as his costs 
and made a part of the costs of the case by him, or are these fees to be 
paid to the clerk by the agent of the state under the extradition and by 
him charged up in his expense account?" 
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Extradition in such cases as your inquiry covers is a matter in which the gov
ernor exercises his discretion. The proceedings are all statutory, and such cases 
as you mention are covered under the title, "Fugitives from Justice," in Sections 
109 to 118, G. C., inclusive. There is nothing in the statutes providing for the pay
ment to the clerk of the fees mentioned by you; neither is there any law compelling 
the clerk to perform any duties in relation to .extradition proceedings; nor any 
provision requiring him to keep a record thereof. The record is kept in the gov
ernor's office. (Section 144, G. C.) 

Section 109, of the General Code provides : 

"On application, the governor may appoint an agent to demand of 
the executive authority of another state a person charged with felony 
who has fled from justice in this state." 

The documents necessary and required by Sections 110 and 111 should all be 
secured by the agent, officers or others interested in the return of the fugitive. 
The clerk, of course, is entitled to such fees as are usual for like services, and, in 
my opinion, he can demand payment therefor at the time of their rendition. 

The requisition may never be effective, and the accused never brought to trial, 
thus leaving the clerk's fees for these preliminary services uncollectable from the 
county. 

Furthermore, the whole proceeding in extradition is generally secret, the case 
not being docketed, and therefore no place to make a record of these fees on the 
part of the clerk. 

Section 2491, G. C., seems to provide for the payment of such expenses, as 
follows: 

"\Vhen any person charged with a felony has fled to another state, 
territory or country, and the governor has issued a requisition for such 
person, or has requested the president of the United States to issue extra
dition papers, the commissioners may pay from the county treasury to 
the agent designated in such requisition or request to execute them, all 
necessary expenses of pursuing and returning such person so charged, 
or so much thereof as to them seems just." 

I believe this includes all such matters as your inquiry covers, and are a part 
of the agent's "necessary expenses," for without such document he could not pur
sue and return the accused. I am, therefore, of the opinion that the agent afore
said should pay for all these documents and include the same in his account to the 
commissioners for allowance. 

Yours truly, 
TIMOTHY S. HoGAN, 

Attorney General. 



1442 PROSECUTING ATTORNEYS 

601. 

COUNTY COMMISSIONERS OFFICE-VACANCY-ELECTION OF SUC
CESSOR-APPOL\'TEE PRO TEM. 

Under Section 2397 of the General Code, when a vacancy occurs in the of
fice of county commissioner, more than thirty days prior to the next election for 
state and county officers, the successor must be elected at the said election. Said 
successor shall serve, under Section 2396 of the General Code, for the unex
pired term of his predecessor. 

A commissioner pro tem. may be appointed under Section 2397 of the Gen
eral Code by the probate judge, auditor and recorder of the county, to serve until 
the successor aforesaid is elected and q1wlijied. 

Whm a commissioner pro tem. is so appointed, the fact that the governor's 
commission states that the appointment is for the unexpired term, does not affect 
a change in the law. 

CoLUMBUS, OHIO, August 22, 1912. 

HoN. DAVID T. SIMPSON, Prosewting Attorney, Millersburg, Ohio. 
DEAR SIR :-In your communication of July 24, 1912, you state: 

"]. S. was ele~"i:ed commissioner and served two months and died, 
his son was appointed by Governor Harmon to serve out the unexpired 
term of his father J. S., and has commenced the discharge of his duties. 
There being about twenty months of the term of ]. S. to be filled, will 
it be necessary to have an election at this fall election and have a com
missioner elected for the short term of about one year? Does this com
missioner hold good for the full length of time of the term of ]. S. as 
it says on its face that he is to serve for the unexpired term of ]. S. ?" 

Section 2397, General Code, provides as follows: 

"If a vacancy in the office of commissioner occurs more than thirty 
days before the next election for state and county officers, a successor 
shall be elected thereat. If a vacancy occurs more than thirty days be
fore such election, or within that time, and the interest of the county 
requires that the vacancy be filled before the election, the probate judge, 
auditor and recorder of the county, or a majority of them, shall appoint 
a commissioner, who shall hold his office until his successor is elected 
and qualified." 

It is apparent from a consideration of the above section that in the event a 
vacancy in the office of commissioner occurs more than thirty days before the 
next election for state and county officers, a successor shall be elected thereat. In 
the case submitted the vacancy occurred more than thirty days before thl! election 
for state and county officers which will be held this November, and as a conse
quence a successor should be elected thereat. The commissioner pro tern. provided for 
in Section 2397, supra., and I take it that A was appointed as provided by this sec
tion by the probate judge, auditor and recorder or a majority of them, holds his 
office until his successor is elected and qualified, and since provision is made for 
the election of a successor at this November election, being the next regular elec-
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tion more than thirty days after the occurrence of the vacancy, the term of his 
appointment would expire upon the election and qualification of said successor. 

In your question you state that A was appointed by Governor Harmon, but 
in your communication of July 27th you refer to the "commission given him by 
the governor which provides that he is appointed to fill out the unexpired term 
of ]. S." 

The provision for the filling out of the unexpired term written into a com
mission executed by the governor has no effect as to determining the term of the 
office. That is governed solely by the statute, and it is a principle too well set
tled to need citation of authorities that the law and not the commission deter
·mines an officer's term. As to certain other county officers the statute provides 
for a successor pro tern. who fills out the unexpired term, but in the case of county 
commissioners other provision has been made. This is rendered all the more ap
parent by a mere reading of Section 2396, General Code, which is as follows: 

"When a commissioner is elected to fill a vacancy occasioned by 
death, resignation, or removal, he shall hold his office for the unexpired 
time for which his predecessor was elected." 

If the appointee, in case of vacancy, was entitled to hold the full unexpired 
term there would be no necessity for such a provision as contained in Section 
2396, supra., for there would never be a commissioner elected to fill the vacancy. 

In view of Sections 2396 and 2397, supra., I can come to no other conclusion 
but that a successor to ]. S. should be elected at the coming November election 
and that the term of said successor would be for the unexpired term; also that 
at said election, it being the regular time of the election of county commissioners, 
a commissioner should be elected for the full term whose tenure of office would 
commence on the third Monday in September next after his election. (Section 
2395, General Code.) 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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605. 

TAXES AND TAXATION-LIEN OF STATE FOR TAXES A RIGHT 
IN REM-RIGHT ATTACHES SECOND MONDAY IN APRIL, BUT 
PAYMENT AFTER OCTOBER 1st MUST BE ENFORCED AGAINST 
LAND ITSELF-EFFECT OF APPROPRIATION PROCEEDINGS BY 
BOARD OF EDUCATION AFTER SECOND MONDAY IN APRIL. 

Under the present state of the statutes, the tax against real estate is a right 
in rem, and can only be satisfied by the state by action against the land itself, re
gardless of the ownership of the land. 

Under 5671 of the General Code, the right of the state for taxes against land 
attaches on the day preceding the second Monday in April. When action is be
gun, therefore, by the board of education after the second Monday in April, the 
land is not exempt from taxes for that year, and, after October first, judgment 
meanwnile having been granted for such appropriation, the state must obtain its 
taxes when they are not paid, through sale of the land itself. 

The board of education, however, may recover the amount of said taxes in 
a personal action against the party owning the land on the day preceding the second 
Monday in April. 

CoLUMBus, 0Hro, July 5, 1912. 

HoN. CHEEVER W. PETTAY, Prosecuting Attorney, Cadi::, Ohio. 
DEAR SIR :-I herewith desire to acknowledge the receipt of the following 

inquiry from you: 

"On April 11, 1911, application was made to the probate court of 
Harrison county, Ohio, for the appointment of a jury to award com
pensation and assess damages to the owner of a tract of land which had 
been appropriated by a board of education of a municipality in this 
county. The said jury was selected and the compensation and damages 
were awarded by their verdict on May 5, 1911. And the said board of 
education at once paid same and took possession of the land appropri
ated. 

"Now, the question "comes up as to whether the owner of said 
property on the clay preceding the second Monday of April, 1911, 
should pay the taxes on said land so appropriated as aforesaid, for the 
tax year, 1911, or .whether the owner of said land on said elate es
capes liability for the reason that the land was taken by appropria
tion proceedings in said probate court before October 1, 1911. The 
resolution of the board of education declaring its intention to appro
priate said land was of course, passed before the clay preceding the 
second Monday of April, but the application aforesaid was not filed 
in probate court till after said elate set out in Section 5671, General 
Code of Ohio. 

"Kindly let me have your opinion as to whether or not we should 
hold the aforesaid owner of said land at time aforesaid, for the taxes 
on said land for the tax year 1911." 

In reply thereto, I desire to say that Section 7624 of the General Code 
provides for the appropriation of lands for school purposes, as follows: 
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"When it is necessary to procure or enlarge a school site, and 
the board of education and the owner of the proposed site or addition 
are unable to agree upon the sale and purchase thereof, the board 
shall make an accurate plat and description of the parcel of land 
which it desires for such purposes, and file them with the probate judge, 
or court of insolvency, of the proper county. Thereupon the same 
proceedings of appropriation shall be had which are provided for the 
appropriation of private property by municipal corporations." 
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Section 5671 of the General Code provides that the lien for taxes attaches 
to real property on the day preceding the second ::V1onday of April annually, as 
follows, to-wit: 

"The lien of the state for taxes levied for all purposes, in each 
year, shall attach to all real property subject to such taxes on the 
day preceding the second Monday of April, annually, and continue until 
such taxes, with any penalties accruing thereon, are paid. All personal 
property subject to taxation shall be liable to be seized and sold for taxes. 
The personal property of a deceased person shall be liable, in the hands of 
an executor or administrator, for any tax clue on it from the testator or 
intestate." 

In your letter you state that the application to appropriate the said lands 
for school purposes was not filed in the probate court by the board of education 
until April 11, 1911. The lien for taxes had attached to said lands prior to that 
date: in other words, the taxes for the year 1911 were a lien on said lands before 
the appropriation proceedings even became lis pendens by the filing of the ap
plication, on April 11, 1911. The fact that the resolution to appropriate said 
lands was passed by the board of education before the day preceding the second 
Monday of April, would in no wise change my opinion in this regard. (See Trust 
Co. vs. Root, 72 0. S. 535). 

Section 5671 of the General Code, above quoted, specifically says that 
the lien of the state for taxes for all purposes in each year shall attach to all 
real property on the day preceding the second ::\Tumlay of April, annually, and shall 
continue until such taxes are paid, together with any penalty accruing thereon. 

It was held in Creps vs. Bai"rd, 3 0. S. 287, that 

"Taxes due upon lands are a personal debt of him in whose 
name the lands arc listed when the taxes accrue, as well as a lien 
upon the lands, unless 'the same arc not his property, and arc erroneous
ly charged in his name for taxation.' " 

Since this decision, however, there have been fundamental changes in the 
statutes of the state. X o longer is it possible to sue the owner of real property 
and secure a personal judgment against him for the amount of taxes thereof, 
nor distrain personal property of such owner for the same purpose. 

Section 5697 of the General Code provides for the only <;ivil action which 
may he brought to collect taxes, and Section 2658 of the General Code, as 
construed in state ex rei. vs. Gibson, 1st :"\'. P. n. s., 565, affirmed 70 0. S. 
424, authorizes the treasurer to distrain personal property of the person charged 
with personal taxes. Both of these sections, however, apply solely to the 
collectio;1 of taxes on personal property. 

The remedies afforded by Sections 5704 to 5773, inclusive, of the General 
Code, for the collection of the tax on real estate are exhaustive, or at least 
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pursuit of them to the end thereof is a condition precedent to the assertion of 
any personal right of action against the owner of the property. 

In other words, in the present state of the law, which is made even clearer 
by the history of legislation, which I shall not recite, the tax on real estate 
is assessed in rem, and that on personal property is assessed in personam. 

The obligation to pay the tax upon real estate is, of course, a personal 
one as among different parties, and is recognized as such by the various statutes, 
so that the party paying the taxes on real estate may, by virtue thereof, have a 
right of action against the party who sought to have paid them, as between the 
two, but the state and county are not primarily interested in such matters. 

In Hoglen vs. Cohan, 30 0. S. 436, it was held that taxes on real estate sold 
at judicial sale after the day preceding the second Monday of April and before the 
first of October, could not be deducted from the proceeds of the sale, in spite of 
the provisions of Section 5671 of the General Code. 

In the course of that opinion the following language is used on page 443: 

"The duplicate of taxes, delivery into the possession of the county 
treasurer on the 1st day of October annually is his warrant of authority 
for collecting the several levies found against the entries thereon, to
together with penalties and interest that may accrue. From that 
date, each parcel of land entered upon the tax duplicate, is seized in 
law and charged with the payment of the levy against it. This is not 
changed, in any degree, by the fact that the owner is personally liable. 
In these respects a tax levy, on the land, does not differ m principle 
from a levy on land by the sheriff under an execution." 

so that, even if my conclusion as to the· nature of the tax upon real estate were 
incorrect, it would still be true that such tax is primarily a tax upon the land as 
such, regardless of its ownership at tax paying time. 

Now, the tax against the land in question was lawfully assessed; that is to 
say, the property was n~t exempt at the time the lien of the state attached. The 
taxes, therefore, must be paid, as I have already held. 

The enforcement of the state's lien for taxes against this property must take 
its usual course. If the board of education does not pay the taxes on this land 
(although the board is not liable for them) it would be the duty of the auditor 
to advertise the same as delinquent, and, in other respects, seek to make the tax 
out of the land itself. The land is clearly subject to sale for taxes, and the board 
of education must protect itself by the. payment of the taxes or else find itself 
divested of a portion, or all of its title in and to the premises. 

The board of education should have protected itself in this regard in the 
course of the appropriation proceedings. In fact, the jury in these proceedings 
may be presumed to have taken the taxes into account in fixing the compensa
tion to be paid by the board of education for the property. 

For all the foregoing reasons I am of the opinion that the county treasurer 
may not, at least without exhausting the remedies provided· for in Sections 5704 
to 5773, inclusive, of the General Code, proceed against the owner of this property. 

If the board of education does not pay the taxes when due the land must 
be offered for sale. Only in the event that it fails to sell at ~ither the delinquent 
or forfeited land sale may any personal action be brought, if at all. · 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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606. 

BOARD OF ED"UCATIOX-IXCORPORATIOX OF VILLAGE OUT OF 
TERRITORY ATTACHED TO VILLAGE SCHOOL DISTRICT-BOXD 
ISSUE OF FOR~IER VILLAGE SCHOOL DISTRICT UXAFFECTED 
AXD TERRITORY RE::IL\IXS ATT ACHED-XE\V VILLAGE DOES 
NOT COXSTITUTE A NEW VILLAGE SCHOOL DISTRICT, AXD 
ELECTIOX OF BOARD OF EDUCATIOX VOID. . 

The legislature has made provisimz for the formation of various other school 
districts from the township school districts. Tlte evident purpose of the legis
lature, however, "as disclosed by Sectious 4681, 4687 and 4728 of the General Code, 
is to protect such school districts formed Ol!t of the township school district, e. g., 
cit:>• and village school districts and special school districts, from the mcroach
melzts of other school districts of a similar class. 

Whell, therefore, a village is created entirely out of la11ds which have been 
attached to a11other village for school purposes, even though the valuation of said 
11ewly incorporated village exceeds $100,000.00, nevertheless Section 4681 of the 
General Code, providing that a village of such valuation shall become a village 
school district, will have 110 application. The former village school district will 
remain intact, aud the territory out of which the uew village was formed shall be 
deemed detached from said newly incorporated village for school purposes withi11 
the seuse of Section 4681 of the General Code. · 

(1) From the premises; a bond issue made by the first village school district 
shall remain unaffeceted by the incorporation of the second village, and the same 
11W)' be taxed against the residents thereof. 

(2) An election of a board of education by the residents of the 11ewly i11-
corporated village is null and void. 

CoLUMBUS, OHIO, August 6, 1912. 

HoN. JAY S. PAISLEY, Prosecuting Attorney, Steubenville, Ohio. 
DE,\R SIR :-Under date of June 6, 1912, you state as follows: 

"The Empire village school district in this county includes all the 
territory in the village of Empire and also some outside territory at
tached for school purposes. 

"By a vote of the people bonds were issued to the amount of 
about $30,000.00 by the Empire village school district and sold May 
1, 1912. 

"About the same time the· persons living in the territory outside 
of the village in said school district created another village called 
Ekeyville. The same persons had voted on the bond issue, The election 
upon the incorporation of Ekeyville was held ~1ay 9, 1912, eight days 
after the bonds were sold. The bond issue, of course, was based upon 
the entire valuation of the district. 

"The bonds were issued for the purpose of building a new school 
house, plans for which have been made costing an amount approx
imately equal to the bond issue. The contract has not yet been let. 
About one-fourth of the total valuation of the school district is in the 
proposed incorporation of Ekeyville. 

"What, if any, effect would the new incorporation of Ekeyville have 
upon ta~es to be levied to pay the bonds? 'Vould the property in the 
new village of Ekeyville be subject to taxation to pay the bonds or would 
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the General Code, Section 3544 apply, and would the total amount 
of the bonds be taken into consideration in dividing the funds or 
debts? I take it that the incorporation of a new village carries with it 
the creation of a new school district." 

In response to the foregoing inquiry you were sent an opinion given to Hon. 
James F. Bell, prosecuting attorney of London, Ohio, under date of April 18, 
1912, released, May 13, 1912. On June 27, 1912, you send a further communication 
in which you state: 

"In this county the bonds were sold for the purpose .of erecting 
a new school building before a vote was taken of a part of the 

· people in the school district to create another village. The board of 
education desires to know if the people in the new village would be 
relieved of paying taxes for the purpose of paying off the indebtedness 
thus incurred by the issuing of the bonds. 

"One of the five members of the old Empire village school dis
trict is a resident of the new village of Ekeyville. The new village 
of Ekeyville has held a special election and has elected five members 
of its board of education. Was the election legal, and if it was, 
what is the status of the Empire village school district whose board of 
education consists of four members living therein and one member 
living in the new village of Ekeyville? 

"There is no doubt but what the value of the property of the 
new village of Ekeyville exceeds the sum of one hundred thousand 
dollars." 

The question to be determined in this situation is whether or not the new 
village becomes a village school district by operation of the statute. 

Section 4681, yeneral Code, provides: 

"Each village, together with the territory attached to it for school 
purposes, and excluding the territory within its corporate limits de
tached for school purposes, and having in the district thus formed 
a total tax valuation of not less than one hundred thousand dollars, 
shall constitute a village school district." 

Section 4687, General Code, provides: 

"Upon the creation of a village, it shall thereby become a village 
school district, as herein provided, and, if the territory of such village 
pre~ious to its creation was included within the boundaries of a special 
school district and such special school district included more territory 
than is included within the village, such territory shall thereby be at
tached to such village school district for school purposes." 

Section 4710, General Code, provides: 

"In villages hereafter created, a board of education shall be elected as 
provided in the preceding section. If such election is a special election, 
the members elected shall serve for the term indicated in such section 
from the first Monday in January after the last preceding election for 
members of the board of education, and the board shall organize on the 
second Monday after the special election." 



A1\'XC'.AL REPORT OF THE ATTOR~"'EY GE~"'ERA.L. 1449 

The provisions of Section 4681, General Code, were under consideration m 
the case of Buckman vs. State 81 Ohio St., 171 wherein it was held: 

"By force of the provisions of Section 3888, Revised Statutes, as 
amended April 2, 1906, and in effect April 16, 1906 (98 0. L. 217), 
each incorporated village then existing-April 16, 1906-or since created, 
'together with the territory attached to it for school purposes, and 
excluding the territory within its corporate limits detached for school 
purposes, and having in the district thus formed a total valuation of 
not less than one hundred thousand dollars,' constitutes and is a vil
lage school district, no vote of the electors of such village being neces
sary to the creation or establishment of such district." 

It will be observed that in Section 4681, supra, the district thus formed 
which is to constitute the new village school district is to consist of the territory 
of the village and also such territory as is attached to it for school purposes, 
"and excluding the territory within corporate limits detached for school pur
poses." These provisions were not construed in Buckman vs. State, supra. 
They must be considered in determining the present. question. 

Before the incorporation of the village of Ekeyville, all the territory thereof 
was in the Empire village school district for school purposes. The territory out
side the village of Empire, part of which is now in the new village, was attached 
at some time to the Empire village school district and was so attached at the time 
of the incorporation of the village of Ekeyville. After it was so attached for 
school purposes a village was formed from this attached territory. Did the crea
tion of a village have the effect of detaching the territory therein from the village 
school district of Empire? 

It is conceded that the new village has a tax valuation of more than one 
hundred thousand dollars, and comes within the amount required for the forma
tion of a village school district by the operation of Section 4681, General Code. 

The real question to be determined in this case is, can a village school dis
trict be created from another village school district by the mere operation of 
the statute? 

In the case of Scott vs. McCullough, 72 Ohio St., 538, it is held : 

"No part of the territory of a special school district is subject 
to be taken to form another special school district." 

Summers, J., says on page 539: 

"The civil township is the basis of our school system." 

He then reviews the history of legislation on the formation of subdistricts, 
vil.!age and city districts, and in conclusion, says on page 540: 

"The important thing is the fact that only territory forming part 
of the township shoo! district wa~ taken in creating other districts." 

On page 546, he further says: 

"If part of one district may be embraced in another, then part of 
the latter may be taken for another, and so on as long as other pro
visions of the statutes may be complied with, and with such con-
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sequences as make it unreasonable to assume that such a possibility 
was within the contemplation of the legislature." 

Section 4728, General Code, provides for the formation of special school 
districts, as follows: 

"A special school district may be formed of any contiguous ter
ritory, not included within the limits of a city or village, which has a 
total tax valuation of not less than one hundred thousand dollars." 

The statute under consideration in Scott vs. McCullough, supra, contained 
similar provisions, and defendants contended, as shown on page 544, that as the 
statute in terms exempts territory included within a village or city, any con
structive exemption is precluded. The court, however, overruled this contention. 

In the case of Fulks vs. Wright, 72 Ohio St., 547, it is held : 

"\1\fhen the schools of a township have been centralized, no part 
of the territory comprised in such centralization is subject to be taken 
to form a special school district." 

The defendants in error contended in this case that a special school dis
trict may be formed from any contiguous teFitory not included within a village 
or city. The court, Summers, ]., says on page 548 and 549: 

"But we are of opinion, for the reasons stated in the opinion 111 

that case, (Scott vs. McCullough, supra), that the words 'contiguous 
territory' are to be limited to such territory as the legislature · mani
festly had in contemplation when the section was enacted, and that is, 
to territory that had not been pre-empted by being taken to form some 
other district, but such as remained a township district or a part there
of. Many illustrations of such construction might be given. Two 
presently occur. Literally construed, the statutes providing for the 
organization of villages and hamlets would authorize their creation 
out of territory already forming a part of a village or hamlet. That 
would be absurd and manifestly was not intended." 

In the formation of special school districts the statute specifically protects 
the territory of a village or city. When a village is formed composing a special 
school district, the ·special school district is in effect continued in existence under 
the form of a village school district, as shown by the provisions of Section 4687, 
General Code, supra. 

The evident purpose of the legislature is to protect city school districts, vil
lage school districts, and special school districts from the encroachment of other 
school districts of a similar class. 

The original school district was that of the township. The legislature in 
providing for the formation of other school districts has from time to time taken 
the territory of the township to form these other districts. As held by Summers, 
J., in the case of Fulks vs. Wright, supra, the territory to be taken in the formation 
of some other school district, is to be taken from the township, and not from 
territory which has "been pre-empted by being taken to form some other school 
district." 

The territory now composing the new village of Ekeyville has been attached 
to the Empire school district. It has been "pre-empted" by that school district, 
and cannot be taken to form another village school district. 
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In determining whether or not a new village school district has been formed 
by the creation of a new villaJe, the territory in such new village attached thereto 
or detached therefrom for school purposes mu>t be taken into consideration. 
The attaching of the territory in question to the Empire school district for school 
purposes is in effect a detaching of that territory from the territory which now 
composes the village of Ekeyville. The statute operates upon the territory which 
forms the new village and not necessarily upon the village which was ~ot in fact 
in existence at the time the territory was attached to the Empire school district. 

If we take from the new village the territory therein, which is attached 
to the Empire district for school purposes, there will not remain any territory 
from which to form a new village school district. 

The creation of the village of Ekeyville did not create a village school dis
trict by operation of Ia w. 

The provisions of Section 4710, General Code, as to the election of a board 
of education in a newly created village apply only when such village becomes a 
village school district. It does not apply to the village of Ekeyville. 

The Empire village school district remains the same as it was prior to the in
corporation of the village of Ekeyville. The territory in the village of Ekeyville 
is still attached to the Empire school district for school purposes. The election 
of a board of education in the new village was null and void. 

The other questions which you submit are based upon the conclusion that the 
creation of the new village made a new school district. The holding above dis
poses of all those questions. 

609. 

Respectfully,· 
TIMOTHY s. HOGAN, 

Attorney General. 

SALARY OF PROBATE JUDGE BASED ON FEDERAL CENSUS PHE
CEDING ELECTION-VACANCY AFFECTS NO CHANGE IN SALARY. 

Inasmuch as under Section 2992 of the General Code the salary of a probate 
judge is based upon the last federal cenSIIs preceding his election, a· probate judge 
who was elected prior to 1910, will receive salary based upo,t the federal census 
of 1900. 

The salary fixed at the beginning of aa official term remains the same and is 
in 110 wise affected by the ocwrrence of a vaca11cy. 

CoLUMBUs, Omo, August 23, 1912. 

HoN. F. l\-1. STEVENS, Prosecuting Attorney of Lorain County, Elyria, Ohio. 

DEAR SIR :-I have your letter of August 6th, wherein you state: 

"I submit to you for your opinion the following question: \Vhether 
or not a probate judge, appointed in June of this year to fill the 
vacancy caused by the death of our former probate judge, should receive 
a salary upon the basis of the 1910 census, or whether the same should 
be determined upon the basis of the 1900 census?" 

Section 2992 of the General Code prich provides what salary shall be paid 
to a probate judge is, in part, as follows: 
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"Each probate judge shall receive one hundred dollars for each 
full one thousand of the first fifteen thousand of the population of the 
county, as shown by the last federal census ,next preceding his election; 

* * *" 

I have not been informed as to when the deceased probate judge was elected 
but assume that is was prior to the year 1910. His salary was therefore based upon 
the population of the county as shown by the federal census of 1900; it was a fixed and 
definite sum which could neither be increased nor diminished during the term for 
which he was elected, had he lived to complete it. 

The salary attaching to the office of probate judge, once the amount is de
termined according to the method prescribed by Section 2992, remains unchanged 
until the taking of another federal census and an election thereafter. No elec
tion to the office of probate judge having been held since the taking of the federal 
census of 1910, it follows that the salary attaching to that office will not change 
until another election is held. A person appointed to fill a vacancy occurring/ 
during a term stands in the same relation as the officer who was elected, and I 
cannot receive an increase of salary during the unexpired portion of the term in the ab- 1 

sence of a statutory regulation to that effect. 
The only reported case that I have been able to find on this question is the 

case of Starke vs. Goux, 129 Cal., 526, where it was held: 

' "The salary attached to a county or municipal office at the be
ginning of an official term must continue without increase during the 
entire term for which the officer was elected notwithstanding the 
creation of a vacancy in the term, which is filled. by the appointment 
of another." 

I am of the optmon, therefore, that the salary of the present probate judge 
of your county should be the same as that of his predecessor in office. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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610. 

RE:\IOVAL OF ::\IAYOR-RDIOV AL BY GOVERNOR EXECUTIVE FUXC
TIO~ AXD CO::\IPULSORY PROCESS OF \VITXESSES XOT ESSEX
TIAL-FORFEITURE AFTER PROCEDURE IN PROBATE COURT 
A JUDICIAL PROCEDURE. 

The removal of a public official from office is an executive ftmction. The 
procedure set out in Sections 4268 and 4269, General Code for removal of a 
ma:yor by the governor for causes therein specified is not void and ineffective, for 
th; reason that no provision is made for witnesses by compulsory process. 

The procedure set out in 4670, General Code, providing for a hearing before 
the probate court in certain instances of misfeasance or malfeasance in office, is 
essentially a judicial procedure, aud not withstanding the fact that provision is 
made for an mtry of removal from office, the procedure is directed properly to 
the ascertainment of the fact of malfeasance or misfeasance, which in itself works 
a forfeiture of office. The power of removal being executive in its nature, such 
power is not to be deemed vested in the probate court. 

The misfeasance or malfeasance complained of in Section 4670, General Code, 
must be some act specifically prohibited by statute, whilst the procedure set out in 
4268 and 4269, General Code, may be invoked for general causes, not so defined, but 
which constitutes misconduct, gross neglect of duty, gross immorality or habitual 
drunkenness. 

CoLUMBus, OHIO, August 26, 1912. 

HoN. T. J. KREMER, Prosecuting Attorney, Woodsfield, Ohio. 

DEAR SIR :-I acknowledge receipt of your letter of August 7th, m which · 
you set forth the following facts: 

"An action has been brought before the probate court of Monroe 
county, Ohio, to oust the mayor of the incorporated village of Claring
ton, Ohio, for malfeasance and misfeasance in office. The attorneys 
for the mayor have questioned the jurisdiction of the 'probate court 
in such a proceeding and insist that the probate court has no jurisdiction 
but insist that an action of this kind must be brought before the governor 
of the state under Section 4268 of the General Code of Ohio." 

1 gather from your letter that the probate judge desires my opm1on as to 
whether or not he has jurisdiction of a complaint before him. Upon this as
sumption I venture to answer your letter. I should not presume to express my 
view in a matter already in litigation except upon the assurance that the judge 
before whom it was pending desired me to do so. 

At the outset of the consideration of this question I am confronted by the 
fact to which you called my attention in your letter of August 13th, that Hon. 
'Vade H. Ellis, one of my predecessors, has held that the procedure under Section 
4268, General Code, is not available at all and that the action in the probate court 
is the only method by which a mayor may be removed. This holding of 11r. 
Ellis' was embodied in an opinion rendered to Hon. ::\Iyron T. Herrick, governor, 
on 1Iarch 16, 1905, and is on file in this office. On examining it I find that :\Ir. 
Ellis held that what was then Section 226, 1Iunicipal Code, now embodied 
in Sections 4268 and 4269, General Code, is "vitally ineffective and inoperative." 
The reason upon which :Mr. Ellis' conclusion was based is stated to be the fact 
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that the section, as considered by him and as at present constituted, contains rto 
authority, by compulsory process or otherwise, to bring before the governor 
!Witnesses to sustain the charges or to refute them on behalf of the accused official. Mr. 
Ellis' view seems to have been that the absence of such a provision was itself a denial of 
what the statute requires as "a full and fair opportunity to be heard in his defense" 
as affecting the accused and, also, constituted a deficiency in the machinery, because 
of which the governor would be virtually helpless to sustain charges which 
might be filed in his office by him under the section. 

In his discussion of the question, however, Mr. Ellis goes further than this 
and suggests that the statute is unconstitutional because it does not afford to 
the mayor a full and fair opportunity to be heard in his own defense. He cites 
certain authorities upon the proposition that the removal of a public official for 
cause necessitates notice of the cause and hearing upon the facts involved, and 
that such a hearing must possess the necessary ingredients of a fair trial. 

Ultimately, I think, all of the propositions which Mr. Ellis discusses are 
founded upon the assumption that a public officer who is subject to removal for 
cause has a right, regardless of the provisions of the statute, to compulsory 
process to secure the attendance of witnesses in his behalf, so that the failure of 
the statute to secure him this right renders it void. 

I am unable to agree with Mr. Ellis upon this proposition. Some of the 
authorities cited by him are inapposite; others, notably Dull man vs. Wilson, 53 
Michigan, 392, have been expressly disapproved by our own supreme court. The 
propqsition which lies at the foundation of the case just cited is that removal for 
cause is a judicial power and must be exercised under all the safeguards and 
sanction which characterize the exercise of that power. The supreme court of 
Michigan, in so holding, follows a line of decisions to the same effect which have 
not been accepted by the supreme court of Ohio. In state ex rei. vs. Hawkins, 
44 0. S., 98, will be found in the language of Minshall, J., an exhaustive dis
cussion of the nature of the power of removal for cause. This case is peculiarly 
in point, because it involves the power of the governor of the state to remove, 
for cause, certain officers of the city of Cincinnati. Without quoting exhaustively 
from the decision, suffice it to say that it is there held that the power of removal 
for cause is an executive, and not a judicial power, at least to the extent that the 
legislature is authorized to vest it in executive officers. It is also held, as a neces
sary corollary to this proposition, that when an executive officer is proceeding to 
exercise this power so vested in him by the legislature his determination and finding 
on the facts, unless fraudulently or arbitrarily reached, constitutes an exercise of 
executive discretion which is not reviewable by the courts. The contrary, of course, 
would be the case if the power were judicial. Speaking of the line of decisions 
of which Dullman vs. Wilson, supra, is an instance and specifically mentioning that 

-oease among others, Judge Minshall says at page 113: 

"Those decisions have, as a rule, proceeded upon the ground, that an 
incumbent has a property in his office, and that he cannot be deprived 
of his right without the judgment of a court. This view finds support 
in the doctrines of the common law, which regarded an office as an 
hereditament, but has no foundation whatever in a republic government 
like our own. (Citing a large number of cases)." 

The ultimate conclusion reached by the court in this case is, as already 
pointed out, that the power of removal for cause may he vested by the general 
assembly in an executive officer under statutes which provide for its exercise as an 
executive function under safeguards requiring notice and hearing, but not amount
ing to the procedure of a trial in a court of law or equity. 
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This decision of the supreme court of Ohio has been approved in cases sub
sequently decided, 

"State ex rei. vs. Sullivan, 58 0. S., 504; 
"State ex rei. vs. Hoglan, 64 0. S., 532." 

In both of these cases, one of which is cited in :\Ir. Ellis' opm10n, the court 
came to the conclusion that the power of removal had not been properly exercised. 
In neither of them, however, was its conclusion based upon the denial of any 
supposed right to have compulsory process for securing the attendance of witnesses 
in behalf of the accused. On the contrary, the statutes under which both of them 
were decided did not authorize issuance of such compulsory process. If the 
position taken by :\Ir. Ellis was correct these cases would have been decided upon 
that point alone, and the decision in State ex rei. vs. Hawkins would have been op
posite to that actually reached; on the contrary in each one of these cases the 
proposition laid down is adhered to and the legality of the exercise of the power of 
removal for cause was in each case determined by standards applicable to the 
action of an executive officer. 

I have searched in vain for authority in support of the proposition advanced 
by Mr. Ellis. The cases and texts cited by him do not support his contention. 
There are many well established statutes, both those providing for removal from 
office for cause and others involving even property rights which would have to 
be held unconstitutional if this conclusion be admitted, for example, the statutes . 
creating the state board of pharmacy, the state dental board and state medical 
board, the office of the chief inspector of workshops and factories, and other similar 
statutes providing for executive action, as, for example, the revocation of the 
certificate of a practitioner of medicine, necessitating notice and hearing, but not 

·affording either to the officer or to the adversary party compulsory process to 
secure the attendance of witnesses. 

In this state of the law I believe it to be inadvisable and unsafe to hold 
that a statute is unconstitutional which does not afford to an officer subject 
to removal for cause the opportunity to enforce the attendance of witnesses in 
his behalf upon the hearing which the law requires; nor do I believe it proper to 
hold that a statute is inoperative which does not afford to the removing officer 
the power to secure the attendance of witnesses in support of the specifications 
upon which the hearing was held. While there can be no doubt as to the pro
priety, policy, and convenience of affording such means, both to the removing officer 
and to the officer subject to removal, I am unable to reach the conclusion that the 
failure of the statute to provide such means to either of such officers renders it 
either unconstitutional or inoperative. 

It has never been my policy to hold statutes void in the absence of authority 
sustaining such a proposition where, as in this case, there is a total absence of 
authority upon the proposition, and where, also, the proposition contended for, 
if correct, would involve a large number of statutes which have been in force and 
effect for a number of years. I think it my duty to afford every presumption of 
constitutionality to the statute which is so questioned. 

ln addition to what I have said, I may state that in a hasty examination of 
statutes providing for removal for cause I find that many of them fail to provide 
for securing compulsory attendance of witnesses at the hearing, which must be 
considered to be a necessary feature of the exercise of the power. Indeed, I do 
not understand that it is essential that the governor, for example, should be required 
to receive verbal testimony only in support of or against the charges filed in his office 
under the statute now under consideration. He is not precluded from receiving and 
considering affidavits which may be filed by any interested party and which may 
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bear in any way upon the subject of the complaint. The authorities are unanimous 
upon the point that whatever be the nature of the proceeding to remdve it need 
not be characterized by adherance to the technical rules of evidence. 

I, therefore, am of the opinion that Section 4268, General Code, which pro
vides for the removal of the mayor of a municipal corporation by the governor 
of the state, is a valid, constitutional, and fully operative statute. Such a con
clusion brings me then to the consideration of the scope and effect of this section, 
considered in connection with Section 4670, General Code. 

Section 4268, General Code, provides in effect that the governor, after notice 
and hearing, shall remove the mayor if guilty of "misconduct in office, bribery, 
any gross neglect of duty, gross immorality, or habitual drunkenness." With the 
exception of "bribery" these enumerated causes are all general in their nature 
and do not constitute specific offenses prohibited by other statutes. Section 4670, 
General Code, on the other hand, is essentially dissimilar; the causes of complaint 
therein prescribed, insofar as the mayor might be concerned, are as follows: 

"that * * officer of a corporation is or has been interested, directly 
or indirectly, in the profits of a contract, job, work or service, or is or 
has been acting as commissioner, architect, superintendent or engineer 
in work undertaken or prosecuted by the corporation, contrary to l'aw, 
or that * * an officer of the corporation has been guilty of misfeasance 
or malfeasance in office." 

It is clear that as to the first of these enumerated causes of complaint in 
the probate court it may be said that it concerns an act unlawful in itself which 
works a forfeiture of the office. In view of the nature of the proceeding, I am 
of the opinion, too, that the "misfeasance or malfeasance" of which the section 
speaks must be some positive act or acts prohibited by law, which of themselves 
work a forfeiture of the office. The purpose of the whole proceeding is not so 
much the removal from office as it is the ascertainment of facts which constitute 
a forfeiture of office. It is true that Section 4674 provides that at the conclusion of 
the proceeding, if the verdict of the jury sustains the charges "the probate judge 
shall enter the charges and findings thereon upon the record of the court, (and) 
make an order removing such officer from office." The proceeding is spoken of, 
therefore, as if it were an exercise of the power of removal or amotion, as it is 
sometimes called. It would be more accurate, however, I think, to consider it 
as a proceeding to forfeit office. Even the above quoted language of Section 4674 
is not inconsistent with this theory, because it provides that the charges and findings 
shall themselves be entered upon the record, and because, further, Section 4675 
provides for proceedings in error. Removal from office being an executive func
tion purely, to be exercised by the use of sound discretion, it is clear that there 
could be no question of judicial error arising in the course of the exercise of such 
a power. It would not be inconsistent with the idea of executive removal to .pro
vide for an appeal for the purpose of reviewing the discretion of the removing 
officer or tribunal, but this is entirely a different thing from a proceeding in error, 
the only purpose of which is to test the sufficiency, in law, of the charges filed 
or the correctness of the verdict, or the rulings of the court. 

I am, therefore, of the opinion that Section 4670 and succeeding section pro
vide for the exercise of purely judicial powers, the object of the inquiry being to 
ascertain whether or not, in fact and in law, the accused officer has committed 
an act or acts which constitute ground for removal or, more accurately, which them
selves amount to a forfeiture of the office. 

Section 4268, as already pointed out, provides for an exercise of executive 
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power, not under the sanction of any hard and fast rules of laws but rather in the 
use of sound discretion, to be exercised liberally, as the case may require. 

The two proceedings being essentially dissimilar there is, therefore, nothing 
inconsistent between the two sections under consideration and both must be regarded 
as fully in effect. Section 4670 having been considered in the case of State ex 
rei. vs. Ganson, 56 0. S., 315, as applicable to. a mayor, I am of the opinion that, 
for the reasons stated, no intention can be imputed to the legislature to create an 
exception in the case of a mayor by the enactment of Section 4268. 

The principle is well stated in Dillon on municipal corporations, 5th Ed., 
Section 467, as follows: 

"'' * the removal of an officer upon convictiOn of an offense which 
forfeits his right to hold the office is an act mainly judicial, and perhaps 
administrative only as connected with the exercise of the police power. 
The removal of an officer as incident to the executive power of ap
pointment, is not judicial, and, even where such removal is restricted by 
the establishment of certain precedent formalities, it is not judicial in 
the same sense as a removal made wholly as a punishment for an offense. 
The distinction referred to undoubtedly exists as between a proceeding 
before the courts of the state by way of indictment for official mis
conduct, (upon which forfeiture of office results, * * *) on the one 
hand, and a removal for cause after a hearing by the council or 
executive officers of the city, on the other hand. * * *" 

In the note, at page 786, the author says: 

"The statutory provision for trial before the appointing power and 
removal thereby does not preclude the indictment of the officer for 
official misconduct and removal thereon upon a verdict of guilty pursuant 
to another statute. The remedies are concurrent. Coffey vs. Superior 
Court, 147 Cal., 525; Roberts vs. Superior Court, 147 Cal., 568." 

I am therefore of the opinion that the probate court has jurisdiction in a 
proper case of a complaint filed under Section 4670 against a mayor. I venture to 
suggest, however, that the judicial character of the proceeding and its essential 
nature, as I have tried to describe it, necessitate holding that the "misfeasance or 
malfeasance" complained of shall be some act prohibited by law 'or unlawful 
at the common laws; mere "gross neglect of duty" or "habitual drunkenness," 
as spoken of in Section 4268, would not be proper grounds for complaint under 
Section 4670. 

Very truly yours, 
TIMOTHY S. HOGAN. 

Attorney General. 
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632. 

ROADS AND HIGHWAYS-CONTROL OF ROADS IMPROVED THROUGH 
BONDS, ISSUED BY COUNTY COM1IISSIONERS UNDER STATE 
HIGHWAY ACT, IS VESTED IN STATE HIGHWAY COMMISSIONER. 

When the county commissioners issue bonds under Section 53 of the state 
highway act, for the highway improvements therein provided for the control and 
management of the work of constructing, improving, maintaining or repmrmg 
such highways, is vested in the state highway commissioner and the county com
missioners have no authority in this respect. 

CoLUMBUS, OHIO, September 18, 1912. 

HoN. }AMES W. DARBY, Prosecuting Attomey, Vinton County, McArthur, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of September 16th, 
wherein you state: 

"Our county comn1!ss10ners insist that they have a right under 
Section 53, page 348 of Vol. 102 of the Ohio Laws to issue bonds and 
build pikes, superintending looking after, controlling and doing everything 
that is to be clone. My idea of the matter is that this provides a part of 
the machinery for running the requirements in connection with the state 
highway department." 

Section 53 of the act of May 31, 1911, 102 0. L., 348 provides as follows: 

"The county commissioners in anticipation of the collection of such 
taxes and assessments, and_ whenever in their judgment it is necessary, 
are hereby authorized to sell the bonds of any such county in which such 
construction, improvement, maintenance or repair is to be made to any 
amount not exceeding in the aggregate one per cent. of the tax duplicate 
of such county. Such bonds shall state for what purposes issued, and 
bear interest at a rate not in excess of five per cent. per annum, payable 
semi-annually, and in such amounts to mature in not more than ten 
years after they are issued, as the county commissioners shall determine. 
Such bonds shall be advertised once each week for four consecutive weeks 
in two newspapers published and having a general circulation within the 
county. Such bonds shall be sold to the highest responsible bidder and 
for not less than par and accrued interest. The county commis
sioners may reject any and all bids. The proceeds of such bonds shall 
be used exclusively for the payment of the cost and expense of the 
construction, improvement, maintenance or repair of the highway for 
which the bonds were issued, except that any balance remaining after 
all of the cost and expense of the improvement have been paid, shall 
become a part of the county road improvement fund." 

The foregoing is a part of the law providing for aiel by the state in the 
construction, maintenance and repair of highways. The bonds therein provided for 
are to be issued by the county commissioners to pay the county's portion of the 
cost of an improvement in cases where financial aiel is received from the state 
under the state highway law. The moneys derived from such bonds must be ex
pended in conjunction with the funds received from the state and in accordance 
with the requirements of Section 33 of th.e highway law, which provides: 
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"The state's proportion of the cost and expense of the construction, 
improvement, maintenance or repair of any highway under the provisions 
of this chapter shall be paid by the treasurer of state upon the warrant 
of the auditor of state issued upon the requisition of the state highway 
commissioner from an appropriation made to carry out its provisions. 
The county's, township's and property owner's ·proportion of the cost 
and expense of such construction, improvement, maintenance and repairs, 
shall he paid by the treasurer of the county, in which the highway is 
located upon the warrant of the county auditor issued upon the requisition 
of the state highway commissioner from any funds in the county treasury 
for the construction, improvement, maintenance or repair of roads." 

1459 

The letting of contracts is vested in the state highway commissioner subject 
only to approval by the county commissioners. Section 6 of the highway act, now 
Section 1183, General Code, gives to the state highway commissioner general 
supervision as follows: 

"The state highway commissioner shall have general superviSIOn of 
the construction, improvement, maintenance and repair of all hig-hways, 
bridges and culverts which are constructed, improved, maintained or 
repaired by the aid of state money. * * *" 

I am of the opinion, therefore, that when bonds are issued by the county 
commissioners under favor of Section 53, above quoted, the commissioners are not 
authorizing to assume charge of the work of constructing, improving, maintaining 
or repairing highways. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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636. 

BANKS AND BANKING-DEPOSITORIES OF COUNTY-ACTIVE AND 
INACTIVE-PAYMEI\T BY TREASURER BY CHECK ONLY-CUR
RENT EXPENSES-A WARD OF DEPOSITS WHEN BANKS DO NOT 
BID ON ALL FUNDS. 

By virtue of the express provision of Section 2745, General Code, and-also by 
reason of the fact that Section 2736, General Code, is the later section, the pro
vision of Section 2736, General Code, that "all money shall be payable only upoa the 
check of the county treasurer" governs the provision of Section 2675, General Code, 
that payment of warrants may be made in cash. 

In the language of 2736, General Code, providing that "thereafter before 
noon of each business day, he shall deposit therein all money received by him during 
the preceding business day, except as hereinbefore provided," the word "therein" 
necessarily refers to active depositories and the words "except as hereinbefore 
provided" refer to amounts not necessary for current demands. Such amounts 
may, therefore, be deposited in inactive depositories directly. 

When the commissioners have advertised for bids for inactive depositories, 
under 2716, General Code, and when after all the banks bidding therefor have been 
awarded the amounts bid for, there still remains a balance of funds unawarded, the 
commissioners may, under 2115-1, General Code, either first increase the deposits 
in the banks awarded the first deposits, upon the procurance of additional securit·y, 
at the same rate of interest; or may deposit such balance in banks outside the county 
after advertising for bids as provided in Section 2716, General Code. 

CoLUMBUS, Oaro, September 12, 1912. 

HaN. F. R. HoGUE, Prosecuting Attorney, Jefferson, Ohio. 

DEAR SrR :-Under date of August 28, 1912, you inquire of this department as 
foilows: 

"The commissioners of this county have just established depositaries 
for the funds of the county, under the county depositary law as amended 
in 102 Ohio Laws 59-60, and in connection therewith two or thre~ 
questions have arisen upon which I am not clear. 

"First. Is Section 2736, General Code, to be literally construed so 
tha't every cent which comes into the treasury must be deposited by the 
treasurer and checked out in payment of ail warrants, or can he keep 
in the treasury sufficient cash to pay, and is he authorized to pay war
rants in cash which come in during the course of the day? It will be 
readily observed that to compel the treasurer to draw a check upon the 
depositary in payment of every smail warrant, such as witness fees, etc., 
would entail a great additional burden upon the treasurer, and it does 
not seem to me that such a condition was contemplated by the legis
lature. 

"Second. Section 2736, General Code, contains this sentence: 
"Thereafter before noon of each business day, he shail deposit 

therein ail money received by him the preceding business day, except 
as hereinbefore provided. 

"Does this word 'therein' refer to the active depositary, com
pelling the treasurer to deposit ail moneys in the active depositary and 
check therefrom into the inactive depositary, or may it be construed 
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to refer to both the inactive and active depositaries, so that the treas
urer may select either one in which to make his deposit? 

"Third. At the opening of bids for depositaries recently, three 
different banks bid for the inactive deposits, to the amount of $300,000.00, 
each bank specifying the amount they desired, and these were all the 
bids received. The funds of the county at tax paying time and until 
the semi-annual distribution amount approximately to $400,000.00. Under 
the circumstances I could see no other relief except to readvertise for 
depositaries for this extra money, and have so instructed the commis
sioners. If you are aware of any other legal manner in which this 
money can be deposited, would be glad to receive such information." 

Section 2736, General Code, as amended in 102 Ohio Laws 59, provides: 

1461 

"Upon the receipt by the county treasurer of a written notice 
from the commissioners that a depositary, or depositaries, have been 
selected in pursuance of law, and naming the bank or banks or trust 
companies so selected, such treasurer shall deposit in such bank or 
banks or trust companies as directed by the commissioners, and desig
nated as inactive depositaries to the credit of the county all money in 
his possession, except such amount as is necessary to meet current 
demands, which shall be deposited by such treasurer in the active de
positary or depositaries. Thereafter before noon of each day, he shall 
deposit therein all money received by him the preceding business day 
except as hereinbefore provided. Such money shall be payable only 
on the check of the treasurer." 

This section as amended in 101 Ohio Laws 354, provided: 

"Upon the receipt by the county treasurer of a written notice 
from the commissioners that a depositary, or depositaries, have been 
selected in pursuance of law, and naming the bank or banks or trust 
companies so selected, such treasurer shall deposit in such bank or 
banks or trust companies as directed by the commissioners, to the 
credit . of the county all money in his possession, except such as is 
necessary to meet current demands. Thereafter before noon of each 
business clay, he shall deposit therein all money received by him the 
preceding business clay except as hereinbefore provided. Such money 
shall be payable only on the check of the treasurer. The proceeds of 
checks, warrants, drafts or other claims deposited for collection and on 
which no interest is paid as provided by law shall be promptly returned 
to the county treasury." 

The amendatory act of 102 Ohio Laws 59, provided for active and inactive 
depositaries. The original act made no provisions as to active and inactive de
positaries, all depositaries were in effect inactive depositaries. 

Under the provisions of Section 2736, General Code, as found in the amend
atory act of 101 Ohio Laws, supra, the money "necessary to meet current demands," 
was not required to be deposited in a county depositary. The amendment of said 
section in 102 Ohio Laws made an additional provision as to such moneys, by 
adding after the words "except such amount as is necessary to meet current de
mands" the following: "which shall be deposited by such treasurer in the active 
depositary or depositaries." This clause so added plainly limits and applies to 
the amount necessary to meet current demands. 
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The specific purpose of the legislature in making this amendment was to 
provide for active depositaries and to require all moneys to be deposited either 
in an active or an inactive depositary. Prior to this amendment the active funds 
remained in the county treasury. The statute did not fix the amount to be re
tained as active funds, but left it to the discretion of the treasurer. 

Before passing definitely upon this question other sections must be considered. 

Section 2675, General Code, provides: 

"\Vhen a warrant drawn on him as treasurer by the auditor of the 
county is presented for payment, if there is money in the treasury or 
depository to the credit of the fund on which it is drawn, and the 
warrant is endorsed by the payee thereof, the county treasurer shall 
redeem it by payment of cash or by check on the depository, and shall 
stamp on the fact of such warrant, "redeemed," and the date of re
demption." 

The provision herein as to paying warrants in cash or by check was con
tained in the act of 97 Ohio Laws 459. It was therefore in the statutes prior to the 
amendment of Section 2736, General Code, in 102 Ohio Laws, supra. 

Section 2745, General Code, provides: 

"Any provision of statute which conflicts with any proviSIOn herein 
relating to county depositaries shall be held to be superseded by the 
latter as to any inconsistency and not otherwise in counties having a 
depositary or depositaries for county funds under these provisions. If 
for any reason, any such county is without a depositary for such funds, · 
the money of the county shall be placed and remain in custody of the 
treasurer until another depositary is designated, and he shall be governed 
by the general laws relating to county treasurers." 

This statute specifically provides that if there is any inconsistency in the 
statutes, the provision of the county depositary law should controL Section 2736, 
General Code, is a part of the county depositary law. It is also a later enactment 
than Section 2675, General Code. 

Sections 2736, General Code and 2675, General Code, should be construed, 
if possible, so as ·to give effect to the provisions of each. If they are so incon
sistent that only one can be given operation, then the later enactment must control. 
The later enactment in this case is further sustained by the provisions of Section 
2745, General Code. 

Are the two sections inconsistent? Section 2675, General Code will permit a 
county treasurer to pay warrants either in cash or by check upon the depositary. 
Section 2736, General Code, requires the county treasurer to deposit all money, 
including that needed to meet current demands, in a county depositary. It pro
vides further that such money shall be payable only upon the check of the county 
treasurer. This will include the money necessary to meet current expenses. In 
other words current demands must be paid by check upon the county depositary 
where such money is on deposit. 

The sentence following must also be considered. It reads: 

"Thereafter before noon of each business day, he shall deposit 
therein all money received by him the preceding business day except 
as hereinbefore provided." 
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This sentence is also found in the act of 101 Ohio Laws 354, supra. In 
this act, the words, "except as hereinbefore provided" referred to the money 
necessary for current demands" which, in accordance with said act, could be re
tained in the county trea~ury. In the amendatory act of 102 Ohio Laws 59, all 
moneys, that not needed to pay current demands and that necessary to pay current 
demands, are required to be placed in a county depositary: Therefore, the words 
"except as hereinbefore provided" if they now refer to any part of the section, 
must still refer to the moneys needed to pay current demands, but as limited by 
the provision added in the amendatory act in 102 Ohio Laws 59, that such money 
shall be deposited in an active depositary. 

Section 2736, General Code, does not permit warrants to be paid in cash and 
is therefore inconsistent with Section 2675, General Code. 

It is my conclusion that under the provisions of Section 2736, General Code, 
as amended in 102 Ohio Laws 59, the county treasurer is not authorized to pay 
war~ants in cash from the current receipts of the day. He must pay all vouchers 
by check upon the active depositary, or depositaries. 

This, as you state, will require additional labor and inconvenience for the 
county treasurer. Ko doubt the law could be made so as to permit the county 
treasurer tp pay current demands from current receipts and then require that the 
balance in the county treasury at the end of each business day "hould be deposited 
in a county depositary upon the following business day. The statute does not so 
provide and this is a matter for the legislature to determine. We can only con
strue the statutes as we find them. 

You inquire further as to the meaning of the word "therein" as used in said 
Section 2736, General Code. The sentence containing this word is quoted on page 
five of this opinion. 

The original county depositary act did not contain provisions for active and 
inactive depositaries. This was provided for in the amendatory act of 102 Ohio 
Laws 59. 

In the original act the word "therein" referred to the only banks which were 
made depositaries and which were in fact the inactive depositaries. The active funds 
were retained in the county treasury. As now used in the present Section 2736, 
General Code, the word "therein" refers to the inactive depositaries, and the words 
"except as hereinbefore provided" refer to the funds needed for current demands, 
which funds are now required to be placed in an active depositary. In making this 
construction, we are following the meaning of these words as used in the original 
act. 

Applying this construction to your specific inquiry, I am of opinion that the 
county treasurer can deposit funds directly in an inactive depositary and is not 
required to first deposit such funds in the active depositary. In fact it is made 
the duty of the county treasurer to deposit the funds not needed to pay current 

·demands in an inactive depositary, and that which is necessary to pay current 
demands in an active depositary. 

You next inquire as to the manner of determining depositaries for the amount 
remaining in th.e county treasury after all the banks bidding therefor have given 
the total amount for which they bid. 

This is covered by Section 2715-1, General Code, which was enacted in 102 
Ohio Laws 59. Said section reads: 

"The deposits in active depositaries, as provided for in the next 
preceding section shall at all times he subject to draft for the purpose of 
meeting the current expenses of the county. The deposits in inactive 
depositaries shall remain until such time as the county treasurer is obliged 
to withdraw a portion or all of same and place it in the active depositary 
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or depositaries for current use. Each bank or trust company, when sub
mitting proposals as provided in Section 2716 for the inactive deposits, 
shall stipulate the amount of money desired by such bank or trust 
company; and· when the aggregate amount placed with all the banks 
and trust companies, qualifying for same, in any county, does not equal 
the amount that may be placed into inactive depositaries, the county com
missioners shall, upon securing sufficient additional security from any 
or all of such inactive depositaries authorize the county treasurer to in
crease the deposits therein; or such county commissioners shall in the 
manner herein provided designate a bank or banks or trust companies, 
located outside of the county in which the county treasurer shall 
deposit such excess funds." 

It appears from your letter that the aggregate amount placed with all the 
banks qualifying for the same does not equal the amount that may be placed in 
the inactive depositaries. The banks have been given the full amounts for which 
they bid and qualified for. In such case the county commissioners may pursue 
either or both of two courses for the deposit of the excess. They may take 
additional security· from the inactive depositaries and authorize the county treas
urer to increase the deposits therein; or they may designate, in the rrianner pro
vided in the depositary act, a depositary outside of the county. 

If they pursue the first course, competitive bidding is not required. The rate 
of interest to be paid will be the same as that offered in the bank's original bid 
and upon which it was given some of the inactive funds. In order for a bank 
to secure funds under this provision it must first be an inactive depositary. 

If it is desired or necessary to pursue the second course, that is designate a 
bank or banks outside the county, then the provisions of Section 2716, General 
Code, ~o advertising for bids must be complied with. 

Said Section 2716, General Code, provides : 

"When the commissioners of a county provide such depositary or 
depositaries, they shall publish for two consecutive weeks in two news
papers of opposite politics and of general circulation in the county a 
notic~ which shall invite sealed proposals from all banks or trust com
panies within the provisions of the next two preceding sections, which 
proposals shall stipulate the rate of interest, not less than two per cent. 
per annum on the average daily balance, on inactive deposits, and not 
less than one per cent. per annum on the average daily balance on active 
deposits, that will be paid for the use of the money of the county, as 
herein provided. Each proposal shall contain the names of the sureties 
or securities, or both, that will be offered to the county in case the 
·proposal is accepted." 

In conclusion, the additional $100,000.00 may be given to the inactive de
positaries without competitive bidding, upon the giving by any or all of them of 
additional security and by the direction of the county commissioners, at the same 
rate of interest such banks are now paying, or the county commissioners may re
advertise for the letting of such funds and may designate a bank or banks outside 
of the county as such inactive depositary or depositaries. 

Respectfully, 
TrMOTHY S. HoGAN, 

Attorney General. 
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640. 

ROADS AND HIGHWAYS-TWO ~IILE ASSESS::\IEXT PIKE LAW
COU~TY C0::\!1IISSIOXERS XOT OBLIGATED TO KEEP IX REPAIR 
THOSE PARTS OF -:-.IACADA)llZED OR GRAVELED ROADS WHERE 
SIDEWALKS HAVE BEEX CURBED AXD GUTTERED. 

When a county or state road passes through a street of a municipal corpora
tion of a county, which road has been improved by graveli11g or macadamizing 
under the old two mile assessmmt pike law: HELD: 

Under 7734 and 7744, General Code, it is the duty of the comzty commissio11ers 
to keep in repair only those portions of such road within their county i1zcluded 
within the corporate limits of a city or village, whereon the sidewalks have not 
bem curbed and guttered by the municipality. 

CoLUMBUS, Omo, September 27, 1912. 

HoN. CHEEVER W. PETTAY, Prosecuting Attorney, Cadi::, Ohio. 
DEAR SIR :-I am in receipt of your letter of September 3rd, wherein you state: 

"A certain county or state road passes through the main street of 
a municipal corporation of our county. The sidewalks along said street 
have been curbed and guttered between certain points in said corporation. 
Some 25 or 30 years ago the road passing along said street through 
said village was improved under the old two mile assessment pike law." 

and then inquire: 

"Whose duty is it to keep said improved road in repair within the 
limits of said municipal corporation betweeen the points therein where 
the sidewalks have been curbed and guttered?" 

Section 7444, General Code, provides: 

"The county commissioners shall keep in repair the portions of such 
roads within their respective counties, as are included within the cor
porate limits of a city or village in such counties, to points therein where 
the sidewalks have been curbed and guttered, and no further." 

In your letter of inquiry you call my attention to an opinion rendered by me 
to the Hon. Frank J. Rockwell, under date of January 30, 1912, which you state 
was brought to your attention by reason of a newspaper article commenting thereon. 
The opinion which I rendered to ::\fr. Rockwell involved the question as to whose 
duty it was to repair a county road improved by paving with brick inside of a 
municipality, and i11 such opinion following the construction laid down in the 
case of Railroad vs. Defiance 52 0. S. 262, I held that the provisions of Section 
7444, General Code, do not apply to other than. macadam or gravel free road as 
set out in Section 7443, General Code, and that since the road concerning which 
the inquiry was made was a road paved with brick, such Section 7444, General 
Code, was not applicable to the matter under consideratio~ and would, therefore, not 
be further considered. Having eliminated Section 7444, General Code, from discussion 
I considered the various cases in Ohio, and came to the conclusion that the county 
commissioners and municipal authorities have concurrent jurisdiction of so mucH 
of the county improved roads as lie within the corporate limits of a municipality. 
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You can, therefore, readily see that the exact question submitted by you; the road 
in question being as you state macadam, was not considered in such opinion. I 
presume that the person who prepared the article for the newspaper on the Rock
well opinion did not read the same carefully and simply took the conclusion at which 
I arrived as being a general proposition covering all cases. However, such con
clusion should have been stated as follows: 

"That the county commissioners and municipal authorities have 
concurrent jurisdiction of so much of county improved roads, except 
those specified in Section 7443 and 7444, General Code, as lie within the 
corporate limits of a municipality." 

Section 7444, General Code above set out in full has been construed, so I 
am informed, in two differe1;t ways. That is to say, that the words "to points 
therein wherein the sidewalks have been curbed and guttered, and not further," 
refer to points along the side of the road and that it is still the duty of the 
county commissioners to improve the road through its entire length on either side 
thereof only to where the sidewalks have been curbed and guttered. The other 
construction which has been placed upon this statute is that the county commis
sioners are required to repair such road only up to where the municipal authorities 
have constructed sidewalks and curbed and guttered the same along such roads. 
In other words, one construction as placed upon it is that the words "to points 
therein" mean to points in the road, and the other construction the word "therein" 
is construed to mean within the municipality. 

Since the county commissioners have absolutely no authority to place side
walks along county roads and since a municipality is by law given such power. I 
am of the opinion that such Section 7444, General Code, means that the county 
commissioners shall keep in repair a county road up to a point where the sidewalks 
having been curbed and guttered begin, and that they no longer are required to keep 
in repair such road beyond where the sidewalks so begin, and that at the other 
end their duty again begins at the place where the sidewalks having been curbed 
and guttered ceases. In other words, that such county commissioners are relieved 
from all duty of repair of all that portion of county roads within the municipality 
along the side of which sidewalks have been curbed and guttered. There is no 
specific authority in Ohio in relation to this matter but by way of dictum I would 
call your attention to the case of Railroad vs. Defiance 52 0. S. 262, at page 301 
wherein the court, William, ]., says: 

"It is quite clear, therefore, that Section 4906 has no application to 
the roads involved in this case; and, where applicable, it has no other 
effect than to cast on the commissioners the burden of l;<:eeping the 
roads to which it relates in repair, until otherwise improved by the 
city or village, and does not exclude the power of the municipal author
ities to improve them at their discretion. (Section 4906 above referred to 
is now Section 7444, General Code.)" 

In passing I would state that the proposition as laid down by said court 111 

said case on. page 299 as follows: 

"This position we think, untenable. The highways so brought 
within the corporate limits of the defendant, were removed from the 
control which the county commissioners theretofore had over them, and 
become subject to the control, supervision and care of the municipal 
authorities, like other streets and highways of the corporation." 
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has been fully discussed in the case of The State of Ohio ex rei. Peter \\'itt vs. 
\\'. E. Craig et a!., 22 C. C. 135, at 138 the court reaching the conclusion that the 
results of the two cases (Railroad Company vs. Defiance and Lewis vs. Laylin) is 
simply to sustain the jurisdiction of the county commissioners and municipal 
authorities over such highways. 

A further dictum is found in the case of Slusser vs. City of Sidney 11 X. 
P. n. s., 297 at page 301, which was a case involving the approach to bridges and in 
which case the court states as follows: 

"So that even if the bridge was for all practical purposes to be 
considered a part of the highway and come within the purview of Section 
7444, General Code, requiring the county commissioners to keep in 
repair the portions of such roads within their respective counties which 
are included within the corporate limits of the city to points only where 
sidewalks have been curbed and guttered, yet effect ought to be given to 
the statute which requires them,' even if curbs and gutters have been con
structed up to or past the point of this bridge, to erect and maintain 
the bridge and its approaches." 

Specifically answering your inquiry I desire to state, first, that the op1mon to 
the Hon. Frank J. Rockwell, under date of January 30, 1912, specifically excepted 
Sections 7443 and 7444, General Code. In other words, macadamized roads, and 
therefore, is no authority either way in reference to your iriquiry. The court 
in the case of Railroad Company vs. Defiance has declared that Section 7444 ap
plies to Section 7443, to wit: all macadam and gravel free roads whether constructed 
under the general or 'local laws by taxation or assessment or both, and I am, 
therefore, of the opinion that it is the duty of the county commissioners to keep a 
macadam state or county road passing through the main street of a municipal 
corporation in repair within said corporation only until they come to the place of 
beginning of the sidewalks where they have been curhed and guttered, and that then 
the duty of repairing said road passes to the municipal authorities to keep the 
same in repair to the place at the other end of said road where the curbing and 
gutt~ring of said sidewalks stops. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attomey General. 
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649. 

ELECTION POLLS-OPEN FROM 5:30 TO 6:00 EXCEPT IN REGISTRA
TION CITIES WHERE THEY SHALL BE OPEN FROM 5 :30 TO 5 :30. 

Section 5056, Getteral Code, providing that the polls shall be opened from 
5:30 to 6:00 is a general statute and applicable to all cities. Section 4925, Geueral 
Code, providing that the polls shall be opened from 5:30 to 5:30 is a special 
statute applicable only to registration cities. 

The ruling of the secretary of state, therefore, that polls in all cities shall be 
open from 5:30 to 6:00, except registration cities which are excepted by Section 
4925, supra, wherein the polls shall be open from 5 :30 to 5 :30, is concttrred with. 

CoLuMBUS, OHIO, October 3, 1912. 

HoN. HENRY HART, Prosec~tting Attorney, Sandusky, Ohio. 

DEAR SrR :-I beg to acknowledge receipt of your letter of September 18th, 
wherein you state: 

"In looking over the Code I find that Section provides that the 
polls shall be opened from 5 :30 a. m. to 5:30 p. m., and that Section 
5056 provides that the polls shall be opened from 5 :30 a. m. to 6 :00 p. m., 
central standard time. These two sections plainly are repugnant to each 
other and it is hard to figure out just what the law is upon the subject. 
I find that Section 5056 was amended in the last ses~ion of the legis
lature, found in Session Laws 102, page 446, making this therefore the 
latest law. 

"I have, therefore, advised the sheriff to provide for the opening 
and closing of the polls from 5 :30 a. m. to 6 :00 p. m. central standard 
time, and I do this under the numerous decisions that where two acts 
of the legislature are repugnant that the one last enacted should control. 

"I notice in the instructions given by the secretary of state to the 
election boards that under Section 4925 he holds and instructs that the 
polls be opened from 5 :30 a. m. to 5 :30 p. m., holding differently from 
what I construe to be the law. 

"I, therefore, write you and ask your opinion and construction of 
these acts as above indicated * * *." 

Part first, title 14, of the General Code, is entitled of Electors." In chapter 
5, supra, will be found Section 4925, which provides as follows: 

"On the. day of the November election in each year and of any 
·other election, the polls shall be opened by the judges of elections ap
pointed and organized, as herein provided, by proclamation made by the 
chairman at the hour of five-thirty o'clock forenoon, standard time, and 
shall he closed by proclamation at the hour of ftve-thirty o'clock after
noon." 

Chapter 9 of title 14 is entitled "Casting and Counting of Votes." In this 
chapter will be found Section 5056, General Code, which provides as follows: 

"The polls shall be opened at five-thirty o'clock forenoon and kept 
open up to and close at six o'clock, central standard time in the afternoon 
of the same day." 
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\Vhilc these two sections appear to be repugnant to each other, and Section 
50j6, as amended, 102 0. L. 446, appears to be the later law, still, since Section 
4925 is found in the chapter applying to registration cities, and is the latest amended 
form of the provision for the closing of polls in registration cities, while Section 
5056 is the general statute, which was applicable to all places other than regis
tration cities, it is not difficult to see that both statutes can be given effect, and 
it is not necessary to argue that the olde( statute is repealed. 

Statutes fixing the time for the opening and closing of polls are more par
ticularly directly to those having charge of the election machinery (19 0. S. 25); 
and since it is incumbent upon the state supervisor and inspector of elections, 
by virtue of his office, to advise as to the proper method of conducting elections, 
your question is more properly referable to him. The state supervisor has, as 
I understand, made a ruling upon this exact question. He has held, and his 
instructions to the various deputy state supervisors of elections throughout the 
state, will be, that the provisions of Section 4925 shall apply to all registration cities, 
and in such places the polls shall close at 5 :30 o'clock in the afternoon; and that 
the provisions of Section 5056, requiring that the polls shall be opened at 5 :30 
o'clock forenoon and kept open up to and close at six o'clock, central standard 
time in the afternoon, shall apply to all polls other than in registration cities. 
I fully concur with the construction the state supervisor of elections has placed 
upon these sections, -enabling them both to be given full and proper meaning. 

650. 

Very truly yours, 
TIMOTHY S. HoGAN, 

.Attorney General. 

TOWNSHIP TRUSTEES-POWEH_ TO PURCHASE ROAD ROLLER AND 
OTHER ROAD :MACHINERY-PAYMENTS MUST BE MADE FROM 
TOWNSIIIP TREASURY-BONDS MAY NOT BE ISSUED THERE
FOR 

By S ectious 3275 a11d 7164, General Code, the township trustees are given 
power to purchase a road roller and other road machinery and pay for tlze same 
out of moneys in tlze tmnrship treasury not otherwise appropriated. 

Under Section 3295, Ge11eral Code, the trustees may issue bonds when not 
otherwise provided for, onl:y for the amounts and for the purposes for which umnici
pal corporations may issue bonds. 

l\1unicipal corporations cannot issue bonds except for purposes expressly 
autlzori::ed, and as they are not authori::ed to issue bauds for the purpose of pur
chasing road machiuery, said power cannot therefore exist in the township trus
tees. 

CoLUMBus, OHIO, October 4, 1912. 

lioN. ]. \V. SMITH, Prosecuting Attorney, Ottawa, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of September 27th, 
which reads in part as follows: 

"A board of trustees of one of the townships in this county desires 
to submit the question of levying a tax and bonding the township in question 
exclusive of the municipal corporation therein for $4,000.00, for the pur-
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pose of purchasing a road roller and other road machinery for use in 
the construction and repair of the roads in said township. 

"Section 3275 and Section 7164, of the General Code, clearly 
authorize the purchase of road machinery, but I can find no section 
specifically authorizing the submission of this question, and the issue of 
bonds for the purchase of such machinery upon the vote of the electors 
of the said township. The question is one of considerable importance 
to us, and I am submitting it to you for your opinion." 

Sections 3275 and 7164, General Code provide: 

"Section 3275. The trustees may purchase such number of plows 
and scrapers and any other road building or road repairing machinery 
they deem necesssary, for the use of the township, which shall be used 
exclusively for that purpose. The cost and expenses thereof shall be 
paid on the order of the trustees, from moneys in the township treasury 
not otherwise aJ?propriated. They shall take possession of such plows, 
scrapers or machinery, or may authorize an employe of the township or 
other person, to take charge thereof, who shall take care of and preserve 
them when not in use. 

"Section 7164. The township trustees may furnish such tools, 
implements and machinery, as they deem necessary, for the construction, 
repair and maintenance, of the roads in the several road districts within 
their township, to be paid for out of money in the township treasury 
not otherwise appropriated. They shall take a receipt from each road 
superintendent for such implements as are delivered to him, showing 
the number, kind and condition thereof." 

There can be no doubt of the right of township trustees to purchase road 
machinery, under the foregoing statutes, when the money required therefor is in 
the township treasury. I have not been able to find any statute which, in express 
terms, grants to township trustees the right to issue and sell bonds for the pur
chase of road machinery. The power of township trustees to issue bonds in cases 
not specifically provided for by other statutes is conferred by Section 3295, Gen
eral Code, as follows: 

"The trustees of any township may issue and sell bonds in such 
amounts and denominations, for such periods of time and at such rate 
of interest, not to exceed six per cent., in such manner as is provided 
by law for the sale of bonds by such township, for any of the purposes 
authorized by law for the sale of bonds by a municipal corporation for 
specific purposes, when not less than two of such trustees, by an af
firmative vote, by resolution deem it necessary, and the provisions of 
law applicable to municipal corporations in the issue and sale of bonds 
for specific purposes, the limitations thereon, and for the submission 
thereof to the voters, shall extend and apply to the trustees of town
ships." 

It will be observed that the foregoing limits the purposes for which town
ship trustees may issue and sell bonds of the township to the specific purposes 
for which municipal corporations may issue and sell their bonds. 

Sections 3939 and 3939-1 set forth the various purposes for which a municipal 
corporation may issue and sell its bonds, none of which is similar to the purpose 
for which the township trustees in question desire to issue and sell the bonds of 
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the township. It is well settled that municipal corporations have only such powers 
as are expressly conferred upon them by statute. The right of such a corporaticn 
to issue and sell bonds, for a purpose not expressly authorized by statute, was be
fore the circuit court in the case of Dunham vs. Opes, 3 C. C. R., 274. On page 
281 of the opinion the court say : 

"As heretofore stated, it seemed to us, that in view of the legisla
tion as it now stands, that the council of a municipal corporation can
not properly issue bonds in anticipation of the collection of tax levied, 
even for the current :year, without a grant of such power-that as the 
right to do this is expressly conferred in certain cases by Sections 2685 
and 2700, the maxim, that 'the express mention of one thing implies the 
exclusion of another' applies, and leads to the conclusion that the legis
lature did not intend to confer the right to anticipate the collection of 
any other taxes, than those expressly mentioned." 

and on page 282 of the opinion is found the following: 

"We think the claim cannot now be properly made as urged by 
counsel for the Yillage, under the decision of the supreme court in the 
case of The Bank of Chillicothe YS. The City of Chillicothe, 6 Ohio, pt. 
2, 31, that independent of the statutes the village has the right to issue the 
bonds in anticipation of any tax. That case held substantially, that when 
the charter contains no restriction on the power of a municipal corpo
ration to borrow money, it may do so. Our municipal code is now the 
charter of all such corporations, and it is full of restrictions on the power 
to levy taxes and borrow money, as we have already shown. In the case 
of Morrill vs. The Town of Monticello (9th Weekly Law Bulletin, 
113), the U. S. circuit court for the district of Indiana, Judge Gresham 
deliYering the opinion of the court, it was held, 'that municipal corpo
rations have no general power to issue bonds or other commercial paper. 
That it must be conferred by statute. And no such power having been 
granted by the legislature in that case, that purchasers of the bonds, not
withstanding their form, hold them as non-negotiable paper, and subject 
to all legal and equitable. defenses in favor of the maker." 

Inasmuch as township trustees cannot issue and sell bonds of the township 
for a purpose for which a municipal corporation may not issue and sell them, and 
as the latter is without authority to issue and sell its bonds to prm·ide a fund for 
the purchase of road machine!y, I am of the opinion that township trustees may 
not legally issue and sell bonds for the purchase of such machinery. 

I\ o authority having been granted to township trustees to issue and sell such 
·bonds, I am of the opinion that a favorable vote of the electors upon a submission 
of the question to them would not confer such authority. 

10-Vol. II-A. G. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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651. 

CORRUPT PRACTICE ACT-CIRCUIT AND COMMON PLEAS JUDGES
STATE OFFICES-$2,500.00 LIMITATION-MAY MAKE CO~TRIBU
TION TO POLITICAL COMMITTEES. 

The office of circuit or common pleas judge is a state office and the sum of 
$2,500.00, provided by Section 5175-29, General Code, fixing the limitation of ex
penditures for state offices, determines the amount which may be expended by a 
candidate for common pleas or circuit court judge. 

There is no prohibition in the corrupt practice act that would inhibit a candi
date for common pleas o1· circuit judge in makhzg a contribution to a political com
mittee, so long as such contribution added to his other expenses in colwection with 
his nomination and election, did not exceed the alllozmt fixed by law to wit, $2,500.00. 

CoLUMBUS, OHIO, October 7, 1912. 

HoN. W. H. SMITH, Prosecuting Attorney, Caldwell, Ohio. 

DEAR Sm :-I beg to acknowledge receipt of your letter of September 16th, 
wherein you submit the following questions for my consideration: 

"1. Does Section 29, of the act to prevent corrupt practices at 
elections make any provision for the amount of expenditures that may 
be made by candidates for common pleas or circuit judges? 

"2. Can the candidates named in query first lawfully make con
tribution to political committees?" 

Answering your first question, I beg leave to inform you that in an opm1on 
to Hon Charles Krichbaum, prosecuting attorney, Canton, Ohio, under elate of 
February 8, 1912, I held that the office of circuit or common pleas judge is a state 
office. (See Section 1, Article XVII, Dillon Municipal Corporations, fourth edi
tion; Section 58, People vs. Curley, 5 Colorado 419) ; and that the sum of twenty
five hundred dollars, provided for in Section 29 of the corrupt practices act, fixes 
the limitation of the amount of money a candidate for judge of the common pleas 
or circuit court is entitled to expend for his nomination and election. 

Answering your second question, Section 5175-Z, of the General Code (Section 
2 of the corrupt practices act), provides for the filing of a statement of expendi
tures by candidates, and contains the following exception: 

"but individuals other than candidates making only contributions, 
the receipts of which must be accounted for by others, need not file such 
statement under this section." 

Section 5175-26, of the General Code, provides that: 

"Any person is guilty of a corrupt practice if he, directly or indi
rectly, by himself or through any other person, in connection with, or 
in respect of any election, pays, lends or contributes * * * any 
money or other valuable consideration, for any other purpose than the 
following matters and services * * *" 

There is no provision in this section for a contribution. It details the mat
ters and things for which money or other valuable consideration may be paid, loaned 
or contributed. 
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Section 5175-29 provides that: 

"The total amount expended by a candidate for a public office, voted 
for at an election, by the qualified electors of the state, or any political 
sub-division thereof, for any of the purposes specified in Section 26 of 
this act, for contributio11s to political committees, as that term is defined 
in Section 1 of this act, or for any purpose tending in any way, directly 
indirectly, to promote or aid in securing his nomination or election, shall 
not exceed the amount specified herein * * *" 
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The corrupt practices act must be read as a whole. Certain expenditures are 
looked upon and regarded as legitimate; and it is conceded that, in the conduct of 
a campaign, either by a ·candidate or a committee, there are many necessary ex
penses that must be incurred and met. The law recognizes, as shown by reference 
to Section 2 of the act, supra, that individuals may make coatributio11s as counter
distinguished from expenditures. Section 29 of the act likewise specifically men
tions "contributions to political committees" as one of the component parts of the 
total expenditure of a candidate, which is limited by this section. The candidate 
making the contribution to the committee contemplates that they will expend the 
same for the legitimate and permitted things pertaining to the election, as provided 
by Section 26 of the act. 

It is my opinion, therefore, that there is no prohibition in the corrupt prac
tices act that would inhibit a candidate for common pleas or circuit judge in mak
ing a contribution to a political committee, so long as such contribution, added to 
his other expenses, in connection with his nomination and election, did not exceed 
the amount fixed by law, to wit: Twenty-five hundred dollars. 

Very truly yours. 
TIMOTHY S. HOGAN, 

A ttonzey General. 

656. 

HOLIDAYS-ACTS ILLEGAL ARE ONLY THOSE EXPRESSLY PROHIB
ITED-MORTGAGE MAY BE FILED ON SATURDAY AFTERNOON. 

Statutes prescribing holidays are construed to 11iake illegal only such acts per
formed therein as are expressly prohibited in terms. 

A county recorder's office may, therefore, be kept open Saturday aftemoons 
aud 11!ortgages filed at that time, take precede/lee over a chattel mortgage filed at 
any time the following Monda:y. 

CoLUMBus, Omo, October 2, 1912. 

HoN. CHAS. A. BLACKFORD, Prosecuting Attorney, Findlay, Ohio. 
DEAR SrR :-Under date of August 19th you wrote me, in part, as follows: 

"This county has pursued the plan of closing the county offices at 
three o'clock p. m. each Saturday. The statute reads that 'Every Satur
day of each year shall be a one-half legal holiday for all purposes, be
ginning at twelve o'clock noon and ending at twelve midnight.' As a 
compromise between the parties contending for and against a half holi
day, the officials of this county have authorized the officers to close the 
offices at three o'clock p. m. and the question arises: 
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"1. As to whether or not this half legal holiday is compulsory. 
"2. If a chattel mortgage should be filed between twelve o'clock 

and three o'clock p. m., the time of closing the recorder's office, whether 
such filing would take precedence over a chattel mortgage filed the first 
minute after opening the recorder's office on the following J\londay ?" 

The rule on this subject is stated in Cyc., volume 21, page 445, as follows: 

"As in the case of other transactions the validity val non of of
ficial acts performed on a legal holiday depends on the terms of the 
statute. The mere designation of a day as a holiday does not· invalidate 
a sheriff's sale, or an order adjourning the sale made on such day. In
deed statutes having for their object the suspension of official transac
tions on holidays will be construed as prohibiting only such acts as are 
in express terms or by clear implication described. Thus, a prohibition 
against the transaction of public business in the public offices of the 
state or the counties of the state on a legal holiday has been held not to 
apply to municipal legislation, or to the making of a return by survey
ors of a public road." 

The principle announced in the text is amply supported by authorities therein 
cited. Our supreme court, in the case of State of Ohio vs. Thomas, 61 0. S., 444, 
m the opinion, on page 466, say: 

"Where the transaction of judicial business on Sunday or holidays 
is expressly forbidden by statute, acts of a ministerial <;haracter on those 
days are held unlawful; such as the issue of a warrant for the apprehen
sion of a criminal and his admission to bail, the receiving of a verdict 
and committing the defendant for sentence, the issue and service of civil 
process, and many other acts of a similar nature. All of which is a 
n•cognition of the rule already stated, that whatever acts may be lawfully 
done on other days are also lawful when performed on Sunday or a 
holiday, except when, and in so far as their performance on those days is 
prohibited by statute." 

And in the case of Glenn vs. Ed ely, 22 Vroom, 255, Justice Magie, in render
ing the opinion of the court, says: 

"Vvhen the statute declares them to be legal holidays, it does not 
permit a reference to the legal status of Sunday to discover its meaning, 
for it proceeds to interpret the phrase, so far as it is prohibitory, by an 
express enactt~nent, what shall not be done thereon. vVhat it thus ex
presses is prohibited; what it fails to prohibit remains lawful to be 
clone." 

To the same effect are judicial decisions in other jurisdictions. So that it 
jnay be said to be the weight of authority that any act may be performed on a 
holiday which is not expressly prohibited by statute. 

In view of the foregoing, I am of the opinion that county officers may legally 
keep their offices open for the transaction of business on Saturday afternoons, inas
much as the same is not expressly prohibited by the statute which you have quoted 
above. 

It follows from the answer to your first question that a chattel mortgage, 
filed at any time on Saturday afternoon, would take precedence over a chattel 
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mortgage filed the first minute after opening the recorder's office on the following 
::\Ionday. 

657. 

Very truly yours, 
TIMOTHY s. HOGAN, 

Attomey General. 

ROADS AXD HIGHWAYS- TOWNSHIP ROAD DISTRICTS- COUNTY 
COM~1ISSIONERS MAY NOT AID CONSTRUCTION BUT lVIUST 
MAINTAIN AND KEEP IN REP AIR. 

The county commissioners are required by Section 7050, General Code, to 
maintain and keep in repair roads constructed by the township trustees under Sec
tions 7033 to 7052, General Code, providing for road districts. 

The commissioners are not autlzori:::ed, lzozc•ever, to take any part in the con
struction of such road and may not render assistance when the trustees are short 
of funds. 

CoLUMBUS, Omo, September 25, 1912. 

l-IoN. F. M. STEVENS, Prosecuting Attorney, Elyria, Ohio. 

DEAR SIR :-Under date of September 6th, you inquired of me as follows: 

"Brighton township, this county, within about a year under Sections 
7033-7052, inclusive, General Code, organized itself into a road district. 
l t has now under process of construction a road, but will only have funds 
sufficient to complete part of the work, i. e., to do the excavating, grad
ing and ditching, and the trustees have applied to the county commission
ers for enough funds to finish this road, i. e., put on the stone, properly 
roll it and apply the top dressing, for which it is estimated about $700.00 
will be required, ami I am unable to find any authority for such prac
tice. 

"At their request, however, I am submitting for your determination 
the question above involved." 

Sections 7033-7052, inclusive, of the General Code, constitute a subdivision of 
the township road laws entitled "Township or Precinct, a Road District." Under 
said subdivision the township trustees may organize a part or all of a township 
into a road district. \Vhen this is accomplished, the trustees are empowered to 
borrow money, issue bonds and levy taxes upon the taxable property of the road 
district, to pay the costs and expenses of improving public ways therein. 

County commissioners are required, by Section 7050, General Code, to main
tain and keep in repair, such roads, after they are improved, but there does not 
seem to be any authority permitting them to assist in the co11struction of svch 
roads. 

It is, therefore, my opinion that the commissioners of Lorain county may not 
legally expend county funds in assisting the township trustees to construct the road 
in question. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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660. 

COUNTY BRIDGES AND APPROACHES TO SAME-POWERS OF COUN
TY COMMISSIONERS AND TOWNSHIP TRUSTEES TO CONTRACT 
FOR CONSTRUCTION AND REP AIR-POWER OF COUNTY COM
MISSIONERS AND INFIRMARY DIRECTORS TO EMPLOY PHYSI
CIAN FOR CHILDREN'S HOME. 

By virtue of Section 2422, General Code, the county commzsswners are re
quired to pay the entire cost of construction and repairs to the approaches and ways 
to all bridges, over streams and public canals on state and county roads, free turn
pikes and plank roads, in common public use, except where such bridges are wholly 
in cities and villages which have received the part of the bridge fund which they 
are entitled to demand, and except also where the cost of such construction and 
repair does not exceed fifty dollars, in which case said construction and repair must 
be accomplished by the township trustees. 

Under 7562, General Code, the township trustees are required to pay the entire 
cost of construction and repair of all bridges and culverts except 1'pon improved 
and free turnpike roads when the cost of such construction does not exceed fifty 
dollars. Such bridges are taken entirely from the iurisdiction of the county com
missioners. 

Also by Section 7562, General Code, the township trustees are required to 
keep in repair all bridges constructed by the county commissioners, but only to the 
extent of ten dollars per year upon any one bridge. When, therefore, the cost of 
any one repair will bring the total amount expended for such bridge, to an excess 
over ten dollars for a given year, the entire cost of such repair must be borne by 
the county commissioners. 

What shall constitute a reconstruction and ~vha.t a repair of a bridge depends 
upon the facts in each partiwlar case. 

The work done under the supervision of the county commissioners should be 
contracted for by them, and the work to be done by the township trustees should 
be constructed for by the township trustees, but this rule may have exceptions when 
applied to particular facts. 

Under Section 2546, General Code, the infirmary directors are given power to 
contract for physicians for the relief of county poor, and by virtue of this section 
they may contract for a physician for the county children's home. After January 
1, 1913, however, this power will be vested in the county commissioners. · 

CoLUMBus, 0Hro, October 5, 1912. 

HoN. JoSEPH C. RrLEY, Prosecuting Attorney, Ironton, Ohio. 

DEAR SIR:-Your favor of September 6, 1912, is received, m which you in
quire: 

"Sections 2422 and 7562 provide for the construction and repair of 
bridges and approaches by township trustees. 

"First. \Vhen the cost of construction of bridges exceeds fifty dol
lars, should the township trustees pay on such construction the sum of 
fifty dollars, or should the county commissioners pay the whole amount, 
when the cost of construction exceeds fifty dollars? 

"Second. \Vhen the repair of such bridges in any one year exc.eecls 
ten dollars, should the total amount of the repair be paid by the county 
commissioners, or should the excess of the amount of ten dollars be 
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paid by the county commissioners and the amount of ten dollars be paid 
by the township trustees? 

"Third. \Vhen such bridges are washed off of foundations and one, 
or part of the abutments are destroyed by floods, should replacing and 
rebuilding such abutments and bridges be considered construction or 
repair? 

"Fourth. Should such construction and repair be contracted by 
county commissioners or township trustees, or both? 

"Sections 3070-3108, of the General Code, provide for the organiza
tion of children's homes but make no specific provision for employment 
of physician, unless the by-laws or regulations provide for the same as 
authorized in Section 3085, of the General Code. 

"Trustees of the children's home of Lawrence county have made no 
regulations relative. to employment of a physician. 

"Fifth. Who has the authority to employ a physician in the chil
dren's home, trustees, county commissioners or matron?" 

Section 2422, General Code, provides: 

"Except as therein provided, the commtsstoners shall construct and 
keep in repair, approaches or wa.Y.s to all bridges named in the preceding 
section. But when the cost of the construction or repair of the ap
proaches or ways to any such bridge does not exceed fifty dollars, such 
construction or repair shall be performed by the township trustees." 

Section 2421, General Code, provides: 

"The commissioners shall construct and keep in repair necessary 
bridges over streams and public canals on state and county roads, free 
turnpikes, improved roads, abandoned turnpikes and plank roads in com
mon public use, except only such bridges as are wholly in cities and vil
lages having by law the right to demand, and do demand and receive 
part of the bridge fund levied upon property therein. If they do not 
demand and receive a portion of the bridge tax, the commissioners shall 
construct and keep in repair all bridges in such cities and villages. The 
granting of the demand, made by any city or village for its portion of 
the bridge tax, shall be optional with the board of commissioners." 

Section 7562, General Code, provides: 

"The township trustees shall cause to he built and kept in repair all 
bridges and culverts, except upon improved and free turnpike roads. when 
the cost of construction does not exceed fifty dollars, and shall keep in 
repair all bridges constructed by the commissioners. Such repair by said 
trustees of a bridge in any year shall not exceed ten dollars and they 
may levy a tax for the payment thereof." 
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By virtue of Section 2422, General Code, the county commissioners are re
quired to construct and keep in repair the approaches and ways to all bridges 
named in Section 2421, General Code, unless the cost of such construction or re
pair does not exceed fifty dollars. If the cost does not exceed fifty dollars such 
repair or construction of such approaches or ways is to be performed by the town
ship trustees. This docs not apply to the repair of the bridge itself. Section 2421, 
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General Code, directs the commissioners to keep the bridges in repair, but does not 
limit the amount to be expended for such repairs. 

By virtue of Section 7562, General Code, the township trustees are required 
to build and keep in repair certain bridges and culverts, when the cost of con
struction does not exceed fifty dollars. 

Sections 2422 and 7562, General Code, do not provide that the county com
missioners shall pay the excess above fifty dollars of the cost of construction of 
the bridge or of the cost of the construction or repair of the approaches. X either 
do they provide for a division of the liability. They plainly provide that the county 
commissioners shall construct the bridges or the approaches and keep the approaches 
in repait<, if the cost is in excess of fifty dollars, and the township trustees shall con
struct the bridges, or the approaches, and keep said approaches in repair, if the 
cost thereof does not exceed fifty dollars. 

Therefore, if the cost of construction of the bridge, or of the approaches 
thereto, or the cost of the repair of the approaches exceeds fifty dollars the county 
commissioners should pay the entire amount thereof. If the cost of construction 
of the bridge or approaches, or the cost of the repair of the approaches, does not 
exceed fifty dollars, then the township trustees shall pay the same. 

Your second inquiry is as to the cost of the repair of the bridges. It is not 
in reference to the repair of the approaches to the bridge. 

By virtite of Section 7562, General Code, the township trustees are to keep in 
repair bridges the construction of which djd not exceed fifty dollars. They are 
also required to keep in repair all bridges constructed by the county commissioners. • 
Then follows a provision which limits the amount the township trustees can ex
pend upon a bridge within any year. It must be first determined whether this 
limit applies to all bridges or only to those constructed by the county commis
sioners. 

In the present section the limitation· is in a separate sentence. In the orig
inal section, as shown in Bates Rev. Stat. of 1908, Section 4940, the limitation ts a 
part of the sentence which requires the township trustees to make the repairs. 

This part of Section 4940, Rev. Stat. reads: 

"but the trustees of the several townships shall cause to be built 
and kept in repair all bridges and culverts, except upon improved and 
free turnpike roads, when the cost of construction does not exceed fifty 
dollars, and shall keep in repair all bridges constructed by the commis
sioners; provided, however, such repair by said trustees of any such 
bridge in any year shall not exceed ten dollars and they are authorized 
to levy a tax for the payment of the same." 

The use of the word "such" before "repair" and "bridge" in the above sec
tion shows that it was intended that the limitation of ten dollars was to apply to 
the bridges constructed by the county commissioners and not to the bridges con
sructed by the township trustees. There would be no reason why the county com
missioners should pay any part of the repair of bridges which the township trustees 
are required to construct. The needed repairs of a bridge constructed by the town
ship trustees may exceed ten dollars in a year. Such a bridge is under the control 
of the trustees. They are required to construct the same and they are required to 
keep the same in repair. That bridge is taken from the jurisdiction of the county 
commissioners. 

The language used in the statutes governing the repair of the bridges con
structed by the county commissioners and the payment, of the cost thereof is dif
ferent from that used in· reference to the cost of construction. 
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If the township trustees expend in a certain year ten dollars for the repair of 
a bridge, and said amount is not sufficient to keep said bridge in repair, it then 
becomes the duty of the county commissioners to make the additional repairs, as 
authorized by Section 2421, General Code. The statute does not, specifically author
ize a division of the expenses of the repairs, if the same amount to more than ten 
dollars in a year. 

It may occur that the township tmstees would expend, in the early part of the 
year, ten dollars for certain repairs, and that later other repairs were needed, which 
of necessity would have to be made by the county commissioners. In such case the 
county would not be required to refund to the township the ten dollars already 
expended by it nor would the township be authorized to make any further repairs. 

It may occur that the amount of repairs needed at a given time would re
quire an expenditure in excess of ten dollars. The statute, in my opinion, does 
not contemplate in such case that the township trustees shall contract for repairs 
in the sum of ten dollars, and that then the county commissioners should make 
the additional repairs. This would mean a division of responsibility and would 
likely lead to extrava.gance: rather than to economy or efficiency. The evident pur
pose of the statute is that the trustees shall make all small repairs, while the 
county commissioners shall make the larger repairs to a bridge. 

Therefore, I am of opinion, that if the repairs to be made upon a bridge con
structed by the county commissioners at a given time, will require an expenditure 
in excess of ten dollars, such repairs shall be made by the county commissioners at 
the expense of the county. If the cost does not exceed ten dollars, such repairs 
should be made by the township trustees, provided, however, they have not made 
repairs on such bridge to the amount of ten dollars in that year. If' they have 
made repairs in an amount less than ten dollars, then they can only make such 
repairs as will not cause an expenditure by them for the year in excess of 'ten 
dollars. This rule applies only to the bridges constructed by the county commis
sioners and which the township trustees are required to keep in repair by virtue 
of Section 7562, General Code. 

Your third inquiry is an abstract proposition, which will depend for answer 
upon the particular facts of each case, and which may also be controlled by the 
provisions of the statute to be applied or construed. 

There is no definite rule of law by which it may be determined in all cases as 
to what shall constitute a reconstruction of a bridge and what shall constitute a 

·repair of a bridge. This will depend upon the facts of each particular case. If 
your inquiry in reference to the statutes above construed, I cannot now see that 
it is of importance in view of the construction that has been placed upon said 
sections in answer to your first and second questions. 

However, if this does t~ot answer your purpose, this department will give the 
matter further consideration upon the statement of further facts. 

In answer to your fourth inquiry, I am of opinion that the work to be done 
under the supervision of the county commissioners should be contracted for by 
them, and that the work to be done by the trustees should be contracted for by 
the township trustees. 

Section 2344, General Code, provides : 

"\Vhen it becomes necessary to erect a bridge, the county commis
sioners shall ,determine the length and width of the' superstructure, 
whether it shall be single or double track, and advertise for proposals 
for performing the labor and furnishing the materials necessary to the 
erection thereof. In their discretion, the commissioners may cause to 
be prepared plans, descriptions and specifications for such superstruc-
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ture, which shall be kept on file in the auditor's office for inspection 
by bidders and persons interested, and invite bids or proposals in ac
cordance therewith. 

Section 3274, General Code, provides: 

"When money is received into the township treasury from the 
county treasury for road purposes, the trustees shall cause such money 
to be appropriated to building bridges or repairing public roads within 
the township. After public notice, they shall let by contract to the low
est bidder, such part or parts of any road as they deem expedient, equal 
to the amount of money to be appropriated, if in their opinion such 
bidder is competent to perform the work. When such labor is per
formed in accordance with the contract or conditions of the letting, 
the trustees shall draw an order in favor of the person who has per
formed such labor for the amount due therefor." 

The rule stated above is a general rule which may have exceptions when 
applied to particular facts. 

Your next inquiry is m reference to the employment of a physician for a 
county children's home. 

The county children's home is under the management of a board of trustees, 
appointed by the county commissioners. 

Section 3081, General Code, provides: 

"When the necessary site and buildings are provided by the county, 
the commissioners shall appoint a board of four trustees, as follows:· 
One for one year, one for two years, one for three years, and one for 
four years, from the first Monday of March thereafter. Not more than 
two of such trustees shall be of the same political party. Annually there
after on the first Monday of March, the county commissioners shall 
appoint one such trustee, who shall hold his office for the term of four 
years and until his successor is appointed and qualified." 

Section 3084, General Code, provides : 

"'I'he board of trustees shall designate a suitable person to act as 
superintendent of the home, who shall also be clerk of such board, and 
who shall receive for his services such compensation as the board of 
trustees designates at the time of his appointment. He shall perform 
such duties, and give security for their faithful performance, as the trus
tees require. 

Section 3085, General Code, provides : 

"Subject to such rules and regulations as the trustees prescribe, the 
superintendent shall have entire charge and control of such home and 
the inmates therein. Upon the recommendation of the superintendent, 
the trustees may appoint a matron, assistant matron, and teacher, whose 
duties shall be the care of the inmates of the home and to direct their 
employment, giving suitable physical, mental and moral training to them. 
Under the direction of the superintendent, the matron shall have the 
control, general management and supervision of the household duties of 
the home, and the matron, assistant matron and teacher shall perform 
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such other duties, and receive for their services such compensation as 
the trustees may by by-laws from time to time direct. They may be re
moved at the pleasure of the trustees or a majority of them." 

Section 3086, General Code, provides : 

"The superintendent may suspend temporarily a matron, assistant 
matron, or teacher, notice of which must be immediately given to the 
board of trustees for their approval or disapproval, but, if in their judg
ment it is for the best interest of the hon'e and of the county, the trus
tees may dispense with a superintendent and authorize the matron to 
assume entire charge of the home and its management." 
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It appears from your letter that by virtue of the foregoing section the board 
of trustees has dispensed with a superintendent and placed the home in charge of 
the matron. 

The matron has charge and control of the children's home and of the in
mates, under the rules and regulations prescribed by the board of trustees. 

The statutes do not specifically authorize the board of trustees of the home, 
or the matron, to employ a physician for the home or to furnish medical relief to 
the inmates. 

The trustees are required to report to the county commissioners, and the 
commissioners are required to make appropriations for the expenses of the home. 

Section 3105, General Code, provides: 

"At their regular quarterly meeting at which such estimate is pre
sented to them, the commissioners shall carefully examine the estimate, 
and if, in their judgment, it is reasonable and ratably within the assess
ment for the support of the home for the current year, or so much 
thereof as they deem reasonable and within such assessment, the board 
of commissioners shall allow and approve, and shall appropriate and set 
apart such amount for the use of the home. Upon the order of the 
trustees of the home, the county auditor shall draw his warrant upon the 
county treasurer, who shall pay such warrant from the fund so appro
priated and set apart. 

Section 3104, General Code, provides: 

"The board of trustees shall report quarterly to the commissioners 
of the county the condition of the home, and make out and deliver to 
the commissioners a carefully prepared estimate, in writing, of the wants 
of the home for the succeeding quarter. Such estimate shall specify 
separately the amounts required for each of the following purposes, to 
wit: First, food, fuel and forage; second, clothing; third, pay of officers 
and employes; fourth, repairs; fifth, improvement of buildings and 
grounds; sixth, books and stationery; seventh, furniture; eighth, trans
portation of inmates; ninth, live stock; tenth, other expenses." 

It is apparent that the children's home is a county institution in which the 
poor and dependent children of the county are cared for. The inmates are wards 
of the county. 

The only specific provision of statute authorizing the employment of a physi
cian by the county, is found in connection with the provisions for the relief of the 
poor in the county infirmary. 
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Section 2546, General Code, provides: 

"County commtss10ners may contract with one or more competent 
physicians, to furnish medical relief and medicines necessary for the per
sons of their respective townships to come under their charge, but no 
contract shall extend beyond one year. Such contract shall be given to 
the lowest competent bidder, the county commissioners reserving the right 
to reject any or all bids. The physicians shall report quarterly to the 
county commissioners on blanks furnished by the commissioners, the 
names of all persons to whom they have furnished medical relief or 
medicines, the number of visits made in attending such persons, the char
acter of the disease, and such other information as may be required by 
the commissioners. The commissioners may discharge any such physi
cian for proper cause." 

This statute is not limited t0 the relief of those who may be confined in the 
county infirmary. It is for the relief of "persons of their respective townships to 
come under their charge.'' 

Section 2544, General Code, provides : 

"In any county having an infirmary, when the trustees of a town
ship, after making the inquiry provided by law, are of the opinion that 
the person complained of is entitled to admission to the county in
firmary, they shall forthwith transmit a statement of the facts to the 
superintendent of the infirmary, and if it appears that such person is 
legally settled in the township or has no legal settlement. in this state, or 
that such settlement is unknown, and the superintendent of the infirmary 
is satisfied that he should· become a county charge, they shall forthwith 
receive and provide for him in such institution, or otherwise, and there
upon the liability of the township shall cease. The superintendent of 
the infirmary shall not be liable for any relief furnished, or expenses in
curred by the township trustees." 

Section 2545, General Code, provides : 

"The superintendent of the infirmary shall report quarterly to the 
board of state charities, the names of all persons to whom relief has 
been given outside of the infirmary, whether medical or otherwise, to
gether with their age, sex and nationality, whether married or single, 
and, if married, the number of persons in the family, and the ages of 
each; also the reasons for extending relief, the nature and amount of the 
relief given, and any other information prescribed by such board." 

Sections 2544 and 2545, General Code, were construed in an opinion of this 
department given to Ron. W. V. Wright, prosecuting attorney, New Philadelphia, 
Ohio, under date of October 4, 1911. In that opinion it was held that the infirmary 
directors could grant relief to persons outside the infirmary. The right to grant 
relief outside the infirmary will include the right to furnish medical services and 
relief, as is plainly shown by Section 2545, General Code, when it provides that the 
superintendent shall report "the names of all persons to whom relief has been 
given outside of the infirmary, whether medical or otherwise." 

Sections 2544, 2545 and 2546, General Code, as above quoted, are as they were 
amended in 102 Ohio Laws, 433. This amendatory act does not become effective 
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until January 1, 1913. The purpose of the amendatory act is to abolish the offices 
of infirmary directors and tran,fer their duties to the county commissioners or to 
the superintendent of the infirmary. The commissioners cannot exercise the power 
granted them by Section 2546, General Code, until January 1, 1913. At the pres
ent time this power is vested in the infirmary directors. Also the duties prescribed 
to be performed by the superintendent of the infirmary in Sections 2544 and 2545, 
General Code, now devolve upon the infirmary directors and will so devolve upon 
them until January 1, 1913. 

The authority granted to contract with one or more physicians under Section 
2546, General Code, is sufficient to authorize a contract with one or more physi
cians for the relief of all dependent persons under the charge of the county. 
\Vhen a contract is entered into with a physician or physicians for the relief of 
the poor of the county, such contract may be made to include the furnishing of 
medical attention and services to the inmates of the county children's home. 

I am, therefore, of the opinion that the infirmary directors are now author
ized to and should provide for a physician for the medical care and attention of 
the inmates of the county children's home. After January 1, 1913, this power will 
be vested in the county commissioners. 

662. 

Respectively, 
TIMOTHY S. HOGAN, 

Attorney General. 

PUBLIC OFFICERS.,-INTEREST IN PUBLIC EXPENDITURES-BOARD 
OF TOWNSHIP TRUSTEES MAY ASSESS CO:\IPEXSATION TO 
MEMBER FOR GRAVEL TAKEN BY ROAD SUPERINTENDENT. 

Though it is general rule of common law that a public officer may not act in a 
judicial or quasi judicial capacity in which he has a pewuiary interest, yet, there is 
an exception to this rule which prevents a failure of justice where the interest of 
the officer in question is small a11d he is the only person authorized to act. 

Under Section 7138, General Code, the board of township trustees may, there
fore, assess the compensation to be made to a member of the board when the road 
superintendent has entered upon his land under authority of Section 7138, General 
Code, and carried away gravel for the use of a road. The interested member 
should withhold his vote upon the question, however. 

CoLUMBUS, OHIO, September 19, 1912. 

HoN. F. L. JoHNSON, Prosecuting Attorney of Greene County, Xenia, Ohio. 

DEAR SIR :-In your favor of September 12th you request my opinion as 
follows: 

"Section 7137, of the General Code, gives the road superintendent 
power to enter on lands and dig and carry away gravel for the use of a 
road, and Section 7138 provides for the land owners' compensation to be 
assessed by the trustees of the township. 

"In Spring Valley township of this county, the road superintendent 
entered upon the land of one of the trustees of the township and hauled 
away gravel for the improvement of the roads in that township. There 
was, I believe, no other gravel pit in that town,ship. 
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"The question then arises, can the trustee collect from the township 
for the gravel so used?" 

Section !2910, of the General Code, provides as follows: 

"Whoever, holding an office of trust or profit by election or ap
pointment or as agent, servant or employe of such officer or of a board 
of such officers, is interested in a contract for the purchase of property, 
supplies or fire insurance for the use of the county, township, city, vil
lage, board of education or a public institution with which he is con
nected, shall be imprisoned in the penitentiary not less .than one year nor 
more than ten years." 

Section 12912, of the General Code, provides : 

"Whoever, being an officer of a municipal corporation or member of 
the council thereof or the trustees of a township, is interested in the profits 
of a contract job, work or services for such corporation or township, or 
acts as commissioner, architect, superintendent or engineer, in work 
undertaken or prosecuted by such corporation or township during the 
term for which he was elected or appointed, or for one year thereafter, or 
becomes the employe of the contractor of such contract, job, work or 
services while in office, shall be fined not less than fifty dollars nor more 
than one thousand dollars or imprisoned not less than thirty days nor 
more than six months, or both, and forfeit his office." 

Section 12910 prohibits interest in a contract. And Section 12912 prohibits 
interest in a contract, job, work or services for the township. The proceedings in 
these cases are an exercise of the police power in which the individual affected 
has no voice whatever, and this does not in any sense partake of the nature of a 
contract, job, work or services for the township as is contemplated by the statute. 
These sections, therefore, have no application. 

It is a general rule of common law based upon public policy that a public 
officer may not act in a judicial or quasi-judicial capacity in a preceding in which 
he has a pecuniary interest. (Throop on Public Officers, Sec. 607; 29 Cyc., p. 
1435.) 

An exception to this rule is stated in Throop on Public Officers, Sec. 609, as 
follows: 

"Exception;. His Interest Small, and He the Only Judge Authorized 
to Act-We must, however, notice here one exception to the common law 
rule, as it applies also in cases where the power to be exercised is of a 
quasi judicial character. It relates to the case where a judge, although in
terested, is the only one who can administer justice between the parties. 
The rulings on this subject were fully reviewed, by a distinguishd judge 
of the court of appeals of New York, who declared his deduction there
from as follows: 'That where a judicial officer has not so direct an inter
est in the cause or matter, that the result must necessarily affect him, to 
his personal or pecuniary loss or gain; or where his personal or pecuniary 
interest is minute, and he has so exclusive jurisdiction of the cause or mat
ter, by constitution or by statute, as that his refusal to act will prevent 
any proceeding in it; then he may act, so far as there may not be a fail
ure of remedy, or, as is someimes expressed, a failure of justice.'" 



In Section 617 the same author says : 

"So, it has been held, that a commissioner, appointed by a special 
statute to award damages for land, taken in laying out a highway, is not 
rendered incompetent by the fact that he owns the land which has been 
taken for the improvement. The court said, that the maxim that no man 
shall be judge in his own case, applies to judicial officers, but not to offi
cers whose duties partake of an administrative character, and are only 
quasi judicial * * *. If this objection should prevail, assessors, high
way commissioners, tax commissioners and many other boards of public 
officers, would be incompetent to act, and it would be impracticable to 
exercise some of the most important functions of the government." 
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I am of the opinion that this exception is particularly applicable to the case 
at hand. Where an officer, though interested, is the only one who can administer 
justice, he may assess his own compensation. In the present case, the board of 
trustees is the only tribunal which can prevent a failure of justice. The trustee 
personally interested, however, should withhold his vote upon the assessment of 
his compensation, for the gravel so taken, and the same may be fixed by the other 
two members of the board. When the reimbursement has been so fixed, the trus
tee in question may receive its amount without incurring any liability for so doing. 

665. 

Very truly yours 
TIMOTHY S. HOGAN, 

Attorney General. 

TAX MAPS-COUNTY COMMISSIO~ERS :MUST ADVERTISE FOR BIDS 
I::"i QUADRENNIAL APPRAISEMENT YEAR FOR COXSTRUCTlON 
OF l\IAPS WHEN COUNTY SURVEYOR REFUSES TO ACT. 

Under Section 5551, General Code, tlze county commissio11ers are authori::ed 
to appoillt the county surveyor to make correct a11d llcep up to date a set of tax 
maps of tlze county. Tfllzen the surveyor refuses to act in accordance with such 
appointment, the only alternative granted by the statutes is tlzc method provided 
b}' Section 5549, General Code, for sealed proposals upon advertisement and bids, 
for the construction of the necessary maps during quadrennial appraisement years. 

CoLUMBUS, Omo, October 3, 1912. 

HoNORABLE HENRY HART, Prosecuting Attorney, Sa11dusky, Ohio. 
DEAR SrR :-1 herewith desire to acknowledge receipt of your letter of August 

22, 1912, wherein you inquire as follows: 

"Under the provisions of Section 5551 of the General Code author
izing the county commissioners to appoint the county surveyor to make, 
correct and keep up to date a complete set of tax maps of the county, on 
September 7, 1910, the commissioners adopted the following resolution: 

"'Upon motion made by :\Ir. Rieger and seconded by :\Ir. Oswald 
that the county surveyor, A. C. Schults, be and he is hereby re-<Jp
pointed tax-map draughtsman for one year at a salary of $25.00 per 
month. :\1otion carried. Upon a roll call the following vote was had: 
l\Ir. Rieger, aye; Mr. Oswald, aye; Mr. Riedy, aye.' 



1486 PROSECCTING .iTTORNEYS 

"The surveyor kept up this work for four or five months and thet1 
refused to do any further work and failed to keep up the tax maps to 
date. On the 14th day of this month the county commissioners without 
advertising or receiving bids, employed a firm of engineers not con
nected with the county surveyor's office to keep up the tax maps to date 
at the price of $25.00 per month, the same amount as offered the courity 
surveyor. 

"The county surveyor now argues that the county commissioners 
have no authority under Section 5548 to 5552, both inclusive, of the 
General Code, to employ any body outside of the county surveyor to 
keep up the tax maps under the provisions of Section 5551, and that if 
they do employ outside parties it would be necessary to advertise 
under the provisions of Section 5549 of the General Code. The 
county surveyor claims that the action of the county commissioners is 
therefore illegal and has asked me f_or an opinion upon the matter. 
I shall be pleased to receive your opinion on the construction of the 
statutes." 

In reply to your inquiry I desire to say that Section 5551 of the General 
Code provides as follows: 

"The board of county commtsswners may appoint the county sur
veyor, who shall employ such number of assistants as are necessary, 
not exceeding four, to provide for making, correcting and keeping up 
to date a complete set of tax maps for the county. Such maps shall 
show all original lots and parcels of land * *. Such maps shall be 
for the use of the board of equalization and the auditor, and be kept 
in the office of the county auditor." 

~ection 5549 provides as follows: 

"If, in the opinion of the county commtsswners, it is necessary to 
the proper appraisal of the real estate of such county, on or before their 
June session, one thousand nine hundred and thirteen, and every fourth 
year thereafter, they may advertise for four consecutive weeks in one 
or more newspapers of general circulation in the county, for sealed 
proposals to construct the necessary maps and plats to enable the as
sessors in the county, or any district thereof, to correctly re-appraise all 
real estate. The maps and plats shall be made under the supervision· 
of the county auditor, and such advertisement shall particularly specify 
the extent and character of the work to be done. Each bid shall be ac
companied by * * * bond. * * The commissioners shall open the bids on 
the day named in the advertisement, and, within three days thereafter, 
award the contract to the lowest and best bidder, if, in their opinion, 
it is to the interest of the county so to do, or they may reject any and 
all bids." 

The county commtsswners have only such authority as is granted by the 
statutes. Section 5551 of the General.Cocle provides that the county commissioners 
may appoint the county surveyor for making, correcting and keeping up to elate 
a complete set of tax maps of the county. I take it that the phraseology of 
said section does not mean that the county commissioners can appoint any person 
other than the county surveyor unless there is some statutory provision therefor 
which is provided for by Section 5549 of the General Code, supra, insofar as the 
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original construction of such tax maps is concerned. The county commissioners 
may employ the county surveyor for such work, to wit, making, correcting and 
keeping up to date a complete set of tax maps of the county without requiring 
bids, and fix his salary at not to exceed $2,000.00 per year; or, such county com
missioners, if they deem it necessary, may have such maps made by some other person 
than the county surveyor, by advertising for bids for the construction of such 
maps as provided by Section 5549, supra. Said section, however, gives the com
missioners no authority to employ ·such person in correcting and keeping up to date 
such tax maps, but only goes so far as to authorize the county commissioners, when 
in their opinion it is necessary, to employ som·e party other than the county 
surveyor on or before their June session of 1913, and every four years thereafter 
to construct such tax maps as to enable the assessors of the county or any district 
thereof to correctly re-appraise all real estate. 

Opinion-Therefore, in direct answer to your inquiry, I am of the opinion that 
the county commissioners have no authority to employ any person other than the 
county surveyor to correct and keep up the tax maps of the county, and if they see 
fit or deem it necessary to employ some person other than the county surveyor 
for making ·such tax maps before the time for making the quadrennial appraise
ment, then they must let the contract for such work by advertising for bids as pro
vided in Section 5549 of the General Code, above quoted, which can be done at 
any time prior to their June session, 1913. If the surveyor refuses to keep up such 
maps, then the maps will have to be constructed in strict accordance with Section 
5549 of the General Code. 

671. 

Very respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 

COUNTY BRIDGES-NECESSITY FOR ADVERTISING AND BIDS WHEN 
PURCHASE PRICE EXCEEDS $200.00. 

There is 110 provision of the General Code which authori::es county commis
sioners lo enter into contract for the purchase of bridges, where the purchase price 
will exceed $200.00, without advertising for bids. 

CoLUMBUS, OHio, October 15, 1912. 

HoN. G. P. GILMER, Prosecuting Attorney, Warren, Ohio. 

DEAR SrR :-I beg to acknowledge receipt of your letter of October 8th, 
wherein you state: 

"Will you kindly advise us if there is any provision of the General 
Code which authorizes county commissioners to enter into contract for 
the purchase of bridges where the purchase price will exceed $200.00 
without advertising for bids. Your advice in this matter will be greatly 
appreciated by the county commissioners and by myself." 

Section 2354 of the General Code provides- that: 

"When the estimated cost of a public building, bridge or bridge 
substructure or of making an addition thereto or repair thereof does not 
exceed two hundred dollars, it may be let at private contract without 
publication or notice." 
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The foregoing is a part of the chapter of the General Code relating to 
building regulations. I have examined the other provisions of said chapter, as 
well as other statutes relating to the subject of bridges, and the powers and duties 
of county commissioners in reference thereto, and I have been unable to discover 
any provision other than that above quoted. 

674. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

VOTER-CITIZENSHIP-UNNATURALIZED ALIEN WHO IS AN HONOR
ABLY DISCHARGED U. . S. SOLDIER MAY NOT VOTE BUT MAY 
BECOME A CITIZEN UPON PETITION TO COURT. 

A man who comes to the United States at the age of six years, whose parents 
were not naturalized prior to his maintaining his majority and who has not him
self been naturalized, is not a citizen within Article V, Section l, of the Ohio Con
stitution and may not be permitted to vote, notwithstanding he has been permitted 
to vote for many years, and is an honorably discharged soldier of the United States. 

Under 2166, Revised Statutes of the United States, however, he may become a 
citizen upon petition to the court, without previous intention to becon1e a citizen, 
by proof of one year's residence. 

CoLUMBus, OHio, October 16, 1912. 

HoN. CHARLES KRICHBAU¥, Prosecuting Attorney, Canton, Ohio. 

DEAR SIR :-I am in receipt of a communication from Hon. Charles C. Bow, 
probate judge of your county, asking an opinion upon the following question: 

"A boy came to this country from Germany when six years of age 
and afterwards enlisted in the Union army and served three years duri\1g 
the Civil war, after which he was honorably discharged and during all 
the years of his majority he has voted; his registration is now challenged 
upon the grounds of his failure to become naturalized. Some claim has 
been made that an honorably discharged soldier of the United States is 
entitled to the right of citizenship without naturalization papers. My 
question is, has this man the right to register and vote." 

Article V, Section 1 of the Constitution provides who may vote in the 
following manner: 

"Every white male citizeen of the United States, of the age of 
twenty-one years, who shall have been a resident of the state one year 
next preceding the election and of the county, township or ward, in which 
he resides, such time as may be provided by law, shall have the qualifica
tions of an elector, and be entitled to vote at all elections." 

In find no provision, constitutional or statutory that an honorably discharged 
soldier of the United States is entitled to the rights of citizenship without naturaliza
tion papers. 

Van Dyne in his "Citizenship of the United States" paragraph 39, says: 
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"It is erroneously supposed by some that the mere fact of service 
and discharge operate to naturalize the party, whereas they are only 
part of the evidence on which naturalization may be granted. The 
alien soldier, sailor or marine can only avail himself of the privileges 
of the above laws· by personal application to one of the courts having 
jurisdiction of the naturalization of foreigners and upon the declaration 
and proof required by law." 

Section 2166 U. S. Statutes provides: 
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"Any Alien of the age of twenty-one years and upward, who has 
enlisted, or may enlist, in the armies of the United States, either the 
regular or the volunteer forces, and has been or may be hereafter, honor
ably discharged, shall be admitted to become a citizen of the United 
States, upon his petition, without any previous declaration of his intention 
to become such; and he shall not be required to prove more than one 
year's residence within the United States previous to his application 
to become such citizen; and the court admitting such alien shall, in ad-· 
clition to such proof of residence and good moral character, as now 
provided by law, be satisfied by competent proof of such person's having 
been honorably discharged from the service of the United States." 

In your inquiry you do not state whether the boy coming to this country 
from Germany, when six years of age, was accompanied by his parents, and if he 
was so accompanied, whether or not his parents were naturalized during the 
minority of the boy. If they were so naturalized, then, under Section 2177 
Revised Statutes of the United States which provides that "the children of persons 
who have been duly naturalized under any law of the United States * * * being 
under the age of twenty-one at the time of the naturalization of their parents 
shall. if dwelling in the United States, be considered as citizens thereof * * *," 
he would become a citizen. If his parents were not naturalized and he did not be
come a citizen by their naturalization then it is my opinion that the mere fact that 
he was honorably discharged as a soldier of the Civil war, and has since voted, 
would not confer upon him any right to register and vote. He, of course, could 
avail himself of the privilege given him under Section 2166 Revised Statutes of 
the United States. 

The supreme court of California, in the case of People ex rei. Orman vs. 
Reilly, 15 Cal. 48 holds "A mere residence in the country as a solrlier does not make 
one a citizen." 

So, while under the facts as stated in the question, it seems a hardship for a 
man who has served three years during the Civil war, was honorably discharged 
and during all the passing years has voted without any question now should be 
stopped from voting, still under the law as I find it, I can arrive at no other con
clusion than that he is not entitled to register and vote. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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675. 

FEE FUNDS-5 PER CENT. RESERVED BY SHERIFF FOR LISTIXG UK
CLAD.1ED MONEYS MUST BE PAID INTO FEE FUND. 

Under Section 2977, General Code, the 5 Per cent. of all-unclaimed mo11eys which 
is received by the sheriff under 3045, General Code for listing the same, must be 
paid into the fee fund. 

COLUMBUS, OHIO, October 8, 1912. 

HoN. R. A. BEARD, Prosecuting Attorney, Youngstown, Ohio. 
DEAR SIR:-Your favor of September 27, 1912, is received. You ask my 

opinion on the following matter: 

"Under Section 3045 does the 5 per cent. to the sheriff for paying 
unclaimed money into the treasurer's office belong to him as an individual 
or is he supposed to pay it into the fee fund?" 

Section 3045, General Code, provides as follows : 

"Each clerk, probate judge or sheriff shall keep a book, which 
shall be the records of his office, showing in detail all the moneys paid 
by him into the county treasury, with proper references showing where 
each item may be found on the respective cash books and dockets, 
giving the names of the parties to whom such money belongs, in alpha
betical order. A detailed statement of each item shall be furnished the 
county auditor, and no clerk, probate judge or sheriff, shall receive 
from his succssor in office any fees earned by him, which have come into 
the hands of such successor, until settlements are fully made. For 
making the lists and payment of unclaimed moneys into the treasury, the 
probate judge and sheriff shall be allowed five per cent. of the amount 
so paid." 

This section as it now stands IS found in 88 0. L., page 239 and was passed 
April 11, 1889. 

Section 2977, General Code, provides as follows: 

"All the fees, costs, percentages, penalties, allowances and other 
perquisites collected or received by law as compensation for services by 
a county auditor, county treasurer, probate judge, sheriff, clerk of courts, 
or recorder shall be so received and collected for the sole use of the 
treasury of the county in which they are elected and shall be held as 
public moneys belonging to such county and accounted for and paid 
over as such as hereinafter provid"ed." 

This section is found in 98 0. L. page 89 and was passed March 22, 1906. 
Under authority of the last named section all the fees, costs, percentages, 

penalties, allowances and other perquisites received by law as compensation for 
services by a county sheriff shall be received and collected for the sole use of the 
treasury of the county in which he is elected and shall be held as public moneys 
belonging to such county and accounted for and paid over as provided by law. 

I am, therefore, of the opinion that the five per cent. allowed to the sheriff 
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for paying unclaimed money into the treasurer's office under Section 3045, General 
Code, shall be paid into the fee fund. 

681. 

Yours very truly, 
TIMOTHY S. HoG.\N, 

Attorney General. 

CORRUPT PRACTICES ACT-CA:\DIDATE FOR PROBATE JUDGE MAY 
HIRE REPRESEXTATIVE DJ EACH VOTING PRECINCT, A :\IAN 
TO PREPARE LIST OF VOTERS, A 1IAN WITH RIG TO TRAXS
PORT HIM ABOUT VILLAGE, AND TO DISTRIBUTE LITERATURE. 

Under Section 5175-26, General Code, a candidate for probate judge 110111-

inated at other than a party primary ma:J! hire a person to represent him in each 
·voting precinct on election day, and if such candidate's nomination paper con
tains th~ name of the committee, such committeee should certih• the names of the 
representatives so designated to the board of elections at least two da)JS before 
the election day. 

Under 5175-26, General Code, such candidate may hire and pay a man to 
prepare a list of voters in each precinct, but he may not hire more than one 
person to prepare such list. 

Under the provision of the same section, permitting a candidate expenses for 
traveling, such candidate may hire a man with a rig, for a reasonable sum, to 
drive him about his district and such a man may incidentally introduce him to the 
voters. 

Under the provision of the same section, permitting the publication and cir
culation of literature, such candidate may hire a man with a rig to distribute 
literature. 

All expenditures must be kept within the limitation of 5175-29, General Code. 

CoLUMBus, OHIO, October 17, 1912. 

HoN. ALLEN THURMAN WILLIAMSON, Prosecuting Attorney, Marietta, Ohio. 

DE.\R SIR :-1 have your letter of October lOth, submitting for an opinion 
thereon the following questions; involving the construction of the corrupt practices 
act: 

"1. Under Section 26, can a candidate, particularly a candidate 
for probate judge, select a person to represent him in each voting 
precinct on election day and pay him not to exceed $5.00 per day for his 
services? If so, who shall certify the name of such person to the board 
of deputy state supervisors of elections? 

"2. Can a candidate for probate judge hire and pay a man to 
prepare him a list of voters in each precinct for the individual use of 
such candidate? 

"3. Can any candidate hire and pay a man to drive him around 
and introduce him to the people of his township provided he pays no 
more than reasonable compensation for the man's time and use of his 
rig? 

"4. Can a candidate hire a man and rig to distribute literature 
for him in each township?" 



1492 PROSECUTING ATTORNEYS 

In answer to your first question I beg leave to say that in an opm10n to 
Hon. F. M. Stevens, prosecuting attorney at Elyria, Ohio, under date of May 18, 
1912, I held that under Section 5175-26, General Code. 

"Each candidate may designate one representative in each voting 
precinct upon each election day, whose name shall be certified to by 
the chairman and secretary of the controlling committee of a party to 
the board of state supervisors of elections at least two days before such 
election or election day, and who may be paid for their services by 
such committee or candidate not in excess of five dollars per day each." 

So if your question refers to a candidate for probate judge nominated at a 
party primary the opinion to Mr. Stevens, which I herewith enclose fully answers 
the same. 

If your candidate is a judicial candidate, nominated other than at a party 
primary I am still of the opinion that such candidate would have the right to 
designate some person as his representative in each voting precinct upon election 
day. If this latter candidate's nomination paper contains the names of the com
mittee as is usually done to represent the independent party or the candidate 
for the office nominated, then it is my view that such committee should certify 
the names so designated by the candidate to the board of deputy supervisors of 
elections at least two days before the election day. 

Answering your second question would say, a candidate for probate judge 
has the same right as the candidate for any other office to hire and pay a man 
to prepare him a list of the voters in each precinct. Section 5175-26, General 
Code, makes it a corrupt practice for any person directly or indirectly, by himself 
or through any other person, in connection with or in respect to any election, to 
pay, lend or contribute or offer or promise to pay, lend or contribute any money 
or other valuable consideration for any other purpose than for the following 
matters and services at their reasonable, bona fide and customary value: " * * 
the preparation of lists of voters and payment of necessary personal expenses 
by a candidate; * * *." This same section further provides that, "no party 
organization or candidate shall compensate or hire in any one precinct more than 
one person to prepare lists of voters * * *." 

It is my opinion, therefore, that a candidate may hire and pay a man to 
prepare him a list of voters in each precinct, but he must not hire or pay more than 
one person to prepare such list. 

3rd. Section 5175-26 provides among other things that the following is a 
permitted expense, to wit: "* * * payment of necessary personal expenses -by a 
candidate; the reasonable traveling expenses of the committeemen, agents, clerks 
and speakers ; * *." 

I think that under this section there is no question but that a candidate 
is entitled to his expense' of transportation and if he hires and pays a man to 
drive him through his district, paying him no more than the reasonable, bona fide 
and customary compensation for the man's time and the use of his rig, he does 
not offend against the corrupt practices act, and the mere fact· that such man 
may introduce him to the people that they meet on their travels, since it is 
merely accidental, and not the purpose for which the compensation is given, 
would not in my opinion militate against such expense. 

4th. Answering your fourth question would say that Section 5175-26 enumer
ating the matters and things for which expenditures are permitted amongst other 
things lists the following: 
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"* * * the preparation, printing and publication of posters, litho
graphs, banners, notices and literary material, * * * the pay of news
papers for advertisements, pictures, reading matter and additional cir
culation, the preparation and circulation of letters, pamphlets and litera
ture bearing on the election." 
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In \Vooster's dictionary "publication" is defined as, "the act of publishing or 
making known, etc." In \Vebster the same word is defined as "the act of pub
lishing or making known; notice to the public at large either by words, writing 
or printing." In Bouvier's Law Dictionary "publication" is defined as "the act by 
which a thing is made public." The Century dictionary defines "publication" as 
"the act of publishing or printing a public notice, notification to the people at large 
by special writing or publication." 

The Century dictionary defines "circulation" as "1, the act of circulating or 
moving in a circuit or circle; 2, the act or state of being diffused or distributed; 
the act of passing from point to point. 

Xow, while Section 5175-26 does not in express words permit the hiring of a 
man and rig to distribute literature it does provide for the "publishing" of notices 
and literary material, etc.,· and also for the "circulation" of letters, pamphlets and 
literature bearing on the election. 

In view of the above provisions it is my opinion that whatever expense 
the candidate is put to in distributing literature in a given township is a proper 
expense so long as the cost thereof is at the reasonable, bona fide and customary 
value. 

You will understand, of course, that all expenditures must be kept within the 
limitation provided for in Section 5175-29, General Code. 

Yours very truly, 
TIMOTHY S. HoGAN. 

Attorney General. 

684. 

COUNTY COMMISSIONER-POWER TO BORROW MONEY WHEN FUND 
EXHAUSTED, FOR SALARIES, ELECTION EXPENSES AND RE
PAIR OF BRIDGES-CANNOT BORROW TO REPLENISH OVER
DRAWN FUNDS. 

If there is no money in the general fund of a county at a given time and no 
surplus is available from the fee fund of the various county offices, money may be 
borrowed to meet the salaries as they become due, under Section 5656, General 
Code. 

The same procedure may be employed to defray election expenses, when there 
is not sufficient in the election funds to meet the same. 

In the case of exhaustion of the bridge fund when urgent necessity requires 
the repair of important bridges, bonds may be issued under authority of Sections 
5643, 5644 and 2434, General Code. 

There is no authority for the commissioners to issue deficiency bonds for the 
purpose of reimbursing overdrawn funds; existing, valid and binding indebtedness 
may be met, however, by borrowing under Section 5656, General Code. 

CoLUMBUS, OHIO, October 21, 1912. 

RoN. DANIEL W. MuRPHY, Prosecuting Attorney, Batavia, Ohio. 

DEAR Srn :-I acknowledge receipt of your letter of September 5th, submit-



1494 PROSECUTING .ATTORNEYS 

ting four questions arising out of the present financial conditions of Clermont 
county. 

As you have had some conferences with members of this department respect
ing these questions, I shall state them in brief and answer them in a rather sum
mary manner, feeling more free to do this on account of the fact that the reason
ing upon which my answers are based has been set forth in other opinions of this 
department, copies of which you have. Your questions are as follows: 

"1. If there is no money in the general fund of the county at a 
given time, and no surplus is available from the fee fund of the various 
county offices, how can the salaries of the various county officers be 
paid? 

"2. In case of exhaustion of the bridge fund and in the face of a con
dition of urgent necessity requiring the repair of 1mportant bridges, may 
deficiency bonds be issued by the county commissioners for this pl)rpose 
without submitting the question to a vote of the people? 

"3. Have the county commissioners authority to issue deficiency 
bonds for the purpose of replenishing any overdraft or exhausted fund? 

"4. There is not enough money in the election fund of the county 
to defray expenses of the special elections held so far during the half 
of the fiscal year and those required yet to be held by law; may bonds 
be issued to defray those expenses without a vote of the people?" 

Answering your first question, I beg to state that one method at least b:v 
which the situation may be met without great inconvenience is the borrowing of 
money to meet the salaries of the officers as the installments thereof become due. 
Such money may be borrowed on the notes of the county commissionrs on which 
they will not be personally liable, and such notes may be funded by issuing bonds 
when a sufficient amount of such notes are outstanding. Bonds must be adver
tised and sold as provided by law, and the proceeds used for this purpose. (Sec
tion 5656, et seq., of the General Code.) 

Answering your second question, I beg to call your attention to the provi
sions of Sections 5643 and 5644, of the General Code, particularly the latter. It is 
to be observed that under these provisions, the county commissioners for the pur
pose of repairing any important bridges in case of necessity may regardless of the 
cost of such repairs, 

"proceed under the authority conferred by law to borrow such 
amounts of money as are necessary for said purpose before mentioned, 
and issue bonds therefor." 

The authority "conferred by law" referred to herein is to be found in Section 
2434, of the General Code. Ample authority, therefore, exists for the issuance of 
bonds as referred to in your second question, although for the sake of accuracy 
such bonds should not be called "deficiency bonds." 

Your third question is fully answered, I think, in the optmon rendered to 
Hon. Edward C. Turner, prosecuting attorney of Franklin county, a copy of which 
you have, I think. In that opinion I hold that there is no authority to issue de
ficiency bonds directly for the purpose of reimbursing overdrawn funds, but that 
perhaps the more cumbersome and less direct method of issuing bonds to pay 
valid indebtedness under Sections 5656 et seq. of the General Code must be fol
lowed in a situ2tion like the one you describe. Stating it in another way, I am 
unable to find a statute authorizing the county commissioners to issue what might 
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be properly termed "deficiency bonds" either by the vote of the people or other
wise, though the council in a municipal corporation has such power. 

Answering your fourth question, I beg to state that the election expenses 
should be met in the same manner as the salaries must be met as pointed out in 
answering your first question. That is to say, the law requires that these expenses 
be incurred and when they constitute valid indebtedness of the county for the dis
charge of which money may be borrowed by the county commissioners on notes or 
otherwise, and such notes must be funded by the issuance of bonds. 

692. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

CORRUPT PRACTICE ACT-BOARD OF DEPUTY STATE SUPERVISORS 
OF ELECTIOXS MAY XOT REFUSE TO PLACE UPON THE BAL
LOT THE XA::\fE OF A PARTY XO::\IIXATED AT PRI:\IARIES, WHO 
FAILS TO FILE ACCOUNT OF EXPENDITURES-REFUSAL OF 
ELECTION CERTIFICATE-CRIMIXAL PENALTY. 

Under Section 4985, General Code, it is made the duty of the board of elec
tions to place upon the ballots the names of persons nominated at the primaries, and 
there is no authority vested in said board to withhold the name of candidates who 
fail to file accounts of campaign expenditures. 

Under 5175-8, General Code, however, the board may refuse a certificate of 
election to such candidates and under Section 5175-13 and 5175-32, General Code, 
criminal penalties may be enforced. 

CoLUMBUS, Oaro, October 16, 1912. 

HoN. ARTHUR VAN EPP, Prosecuting Attor11ey, Medina, Ohio. 

DEAR Sm :-I am in receipt of your communication of the 7th, in which you 
state: 

"As you well know, the law requires that all persons who were can
didates for nomination at the May primaries are required to file a state
ment of expenditures, and what I desire your opinion on is, whether or 
not the board of deputy state supervisors of elections of a county would 
have a right to place the name of such persons who were nominated at 
that primary, and who failed to file an affidavit as to expenditures, on the 
ballot, to he voted for at the coming election, and especially so if objec
tion was raised with such hoard to the placing of a name of any such 
candidate on the ballot, for the reason that such candidate had not filed ' 
the affidavit of expenditure~ as provided by law, or in other words, is it 
a discretionary matter with the hoard, or is the disqualification such that 
the hoard must refuse to place the name on the ballot, especially if 
objection is made." 

A reference to the statutes will disclose that Section 4985, General Code, is 
applicable to the question you submit. Said section is as follows: 

"\Vhen the primary has been held to make nominations of candi
dates to be votecl for at the ensuing November election, the board of 
deputy state supervisors shall place the names of the persons so nomi-
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nated upon the official ballot as the candidates of the respective political 
parties nominating them." 

In the absence of any further provision it is apparent that when a candidate 
has been nominated at the primaries and his nomination has been determined by 
the canvass of the board of elections it is the duty of the said board to place said 
candidate's name upon the official ballot. 

Section 5175-8, General Code, provides: 

"No board, office or officer authorized by law to issue commissions 
or certificates of election shall issue a commission or certificate of elec
tion to any person required by this act to file a statement or statements 
until such statement or statements have been so made, verified and 
filed by such persons as provided by this act. No person required by this 
act to file a statement or statements shall enter upon the duties of any 
office to which he may be elected until he has filed all statements pro
vided by this act, nor shall he receive any salary or emolument prior to 
the filing of the same." 

This is the section that probably raised the question in your mind as to the 
right of the board to place the name of a person nominated at the primary, but who 
had failed to file an affidavit as to his expenditures, upon the official ballot. 

You will see that the only inhibition in this section is the issuance by such 
board or officer of a commission or certificate of election to any person, who under 
the corrupt practices act was bound to file a statement of his expenditures. The 
said section further prohibits any person entering upon the duties of his office and 
provides that he shall not receive any salary or emolument incident to his office 
until he shall have first filed the statement of expenditures provided for by law. 
But the section by no manner or means authorizes the election board to refuse to 
place on the official ballot the name of a candidate who has omitted to file the re
quired statement. 

The corrupt practices act further provides (Sec. 5175-13, General Code) that 

"Any person who shall violate any of the provisions of the act shall 
be held to be guilty of a corrupt practice,'' 

and Section 5175-32 prescr.ibes the penalty when one has been convicted of a cor
rupt practice, to wit, a fine or imprisonment or both and forfeiture of any office to 
which he shall have been elected These are the only provisions punishing a fail
ure to file a statement of expenses. The legislature did not see fit to further pro
vide that a candidate, by failing to file his statement of expenditures should be 
prohibited from having his name placed upon the official ballot, and in such absence 
it is my opinion that the deputy state supervisors of elections are not authorized to 
refuse to place the name of the candidate who has been duly nominated at the 
primary upon the official ballot merely because he has failed, neglected or refused 
to file the statement of expenses required by the corrupt practices act. 

The question of penalizing him for such failure is taken care of in the act, 
but nowhere do we find authority for the board refusing to place his name on 
the ballot. 

In my opinion, therefore, it is not a discretionary matter with the board, nor 
is the failure to file the expense account such a disqualification that would author
ize the board to refuse to place his name on the ballot whether objection thereto is 
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raised or not. It is their duty, if he has been duly nominated to place his name 
upon the official ballot as provided in Section 4985, supra. 

697. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

CORPORATIONS-ARTICLES OF GAS CORPORATIONS WHICH FUR
NISH GAS BY PIPE LINE FR011 PLANT IN ONE COU~TY TO CON
SUMERS IN ANOTHER COUNTY ~WST SET OUT ROUTE AND 
TERMINI OF PIPE LINE. 

Although gas companies did not exist at the time of the passage of 8625, 
General Code, yet the language employed in Section 5 of that statute, requiring the 
articles of a corporation formed for the purpose which includes the construction of 
an improvement not to be located at a single place to set forth the kind of improv,;
ment intended to be constructed and its termini and the counties in or through 
which it or its branches will pass, is applicable to gas companies which furnish gas 
by means of a pipe line from its plant in one county to consumers in another 
county, as well as in its own county. The practice of the secretary of state in re
quiring such companies to comply with Section 5625 is, therefore, correct. 

CoLUMBUS, OHIO, November 7, 1912. 

HoN. THOMAS MuLCAHY, Prosecuting Attori!Cy, Napoleon, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of October 15th, sub
mitting for my opinion the following question: 

"If a gas company is located at a village or city in one county, 
and is furnishing gas by means of a pipe line from its plant in said 
county to a village or city and the inhabitants thereof in another county, 
as well as to the village or city and the inhabitants thereof, where its 
plant is located, must the articles of incorporation set forth the names of 
the counties in which said villages or cities are located, in order to com
ply with the provisions of Section 8625, of the General Code, or are the 
provisions of the fifth clause of said Section 8625 not applicable to gas 
companies?" 

Said Section "8625, of the General Code, provides in part as follows: 

"5. But, if the corporation is for a purpose which includes the con
struction of an improvement not to be located at a single place, the arti
cles of incorporation must also set forth 

"a. The kind of improvement intended to be constructed. 
"b. Its termini, and the counties in or through which it or its 

branches will pass." 

This language is prima facie applicable to gas companies as well as to any 
other kind of corporation, the purpose of which contemplates the construction of 
an improvement. Undoubtedly, this part of the statute, when originally enacted, 
was intended to apply only or primarily to railroad, turnpike, canal, pipe line and 
other transportation companies. However, the legislature designedly used language 
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which is not limited to such companies, and I am of the opmwn, upon authorities 
which I need not cite, that even though the business of manufacturing artificial gas 
or producing natural gas may have come into existence since the statute was en
acted, yet, if such corporations, organized for the purpose of transacting either of 
these businesses, require an improvement not to be located in any one place, they 
are within the genus of things in the legislative mind, as evidenced by the lan
guage used, and the section must be held to apply to them. 

The question impressed me as being such a one as to make of some weight 
the contemporaneous administrative construction thereof by the secretary of state; 
that is to say, I was disposed to follow whatever ruling might have been adopted 
in that department upon the question, and I, therefore, caused inquiry to be made 
at that office and ascertained that it has been the practice there to require gas 
companies contemplating the construction of an improvement, not to be locaterl 
at any one place, to set forth the· route and termini of the improvement, as re
quired by the statute. 

For all of these reasons I am of the opinion that a gas company, such as that 
described by you, should, in order to comply with Section 8625, General Code, set 
forth in its articles of incorporation the kind of improvement intended to be con
structed, its termini, and the counties in or through which its branches will pass. 

698. 

Very truly yours, 
TrMOTHY S. HoGAN, 

Attorney General. 

ROADS AND HIGHWAYS-GARRETT LAW-NOT NECESSARY TO 
COUNT LAND OWNERS WITHIN MUNICIPALITY-NON-SIGNERS 
MUST BE COUNTED AGAINST, IF SIGNERS ARE COUNTED FOR 
THE IMPROVEMENT. 

In a proceeding to construct a. public road, under the so-called Garrett law, the 
object of the provision of Section 6929, General Code, prescribing that ''it shall not 
be necessary itl determittillg such majority petitioners to count land owners resid
ing within a municipality," is to permit a majot·ity of resident land owners residitzg 
outside of a municipality to petition for the impro~·emctzt of the road. 

Under this provision, if it is desired to count any of the land owners residing 
in a municipality, all such land owners should be counted. 

When, therefore, a majority of the land owners residing outside of a munici
pality, did not sign, and also a majority of those residing within the municipality 
did not sign, aud when the total of all signers did not constitute a majority of the 
resident land owuers, the statute has not been complied with. 

In brief, if the signers within a municipality are counted for the improvement, 
those not sigtzing must be counted agai11st in the determination of the majority. 

CoLUMBUS, OHIO, October 19, 1912. 

HoN. HoLLAND C. WEBSTER, Prosecuting Attorney, Toledo, Ohio. 

DEAR SIR:-Your favor of September 20, 1912, through your assistant, Hon. 
Lewis E. l\fallow, is received, in which you state as follows: 

"On April 22, 1909, the board of county commissioners of Lucas 
county, acting under the provisions of the Garrett law, so-called, Sec
tions 6926-6950, of the General Code, found for and ordered constructed 
the improvement of a public road known as the Brown road, in J ern-
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salem and Oregon townships of said county as petitioned for. Such 
proceedings were thereaftt!r had by and before said board that bonds of 
the county in approximately the sum of $65,000 were issued and sold for 
the purpose of constructing said improvement, and said improvement 
was thereafter constructed as planned. Upon completion of the improve
ment, the cost and expense thereof was assessed as provided in said sec
tions of the General Code, and the assessment resolution passed by said 
board, one-third upon the real estate lying and being within one mile 
of said improvement, and the balance thereof upon the townships at 
large through which said improvement extends, in proportion to the 
length of said improvement in each of said townships. 

"An injunction suit has been filed on behalf of a number of land 
owners whose property has been assessed on account of the one-third 
cost and expense of said improvement, one of the grounds of said suit, 
among others, being that the petition for said improvement was not 
signed by a majority of the resident owners of real estate situated with
in one mile of said road, as provided by law. 

"'vVe call you attention particularly to the last clause of Section 
6929, of the General Code, which provides that 'it shall not he neces
sary, in determining such majority petitioners, to count land owners re
siding within a municipality.' 

"After careful investigation made, it appears that twenty-four own
ers of land situated within a mile of said improvement, who live in a 
a municipality, to wit, the city of Toledo, signed the petition for the im
provement of the Brown road, but that twenty-seven other owners of 
land situated within a mile of said improvement, living in a municipal
ity, to wit, the city of Toledo, did not sign said petition. By counting the 
twenty-four signers referred to, for the petition, and not counting 
against it or considering the twenty-seven land owners referred to, 
who did not sign, it would appear that there is a slight margin of two or 
three over and above a majority of resident owners in favor of the 
improvement. 

"The question presented, and upon which we desire your opinion 
is: In determining whether or not a majority of such resident owners 
are in favor of the improvement, may owners of land residing within a 
municipality and who have signed the petition be counted for the im
provement, without, at the same time, counting as against the improve
ment owners of land residing within a municipality and who have not 
signed the petition?" 
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You further state that the object of securing an optmon of this department 
is to aid you in securing a compromise of the litigation and is not to be used in 
the trial of the action. 

Section 6929, General Code, to which you specially refer, provides: 

"Said order shall also state the lands which shall be subject to be 
assessed for the cost and expense of the improvement, and whether the 
estimated assessment therefor shall be made before the improvement is 
commenced, or after it is completed. It shall not be necessary in deter
mi1li1lg such majority petitioners to cotmt la11d ou.mer' s residing within 
a mtmicipa/ity." 

Section 6926, General Code, provides : 
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"When a majority of the resident owners of real estate situated 
within one mile of a public road, present a petition to the board of county 

commissioners asking for the grading and improving of such road, the county 
commissioners shall go upon the line of the road described in such peti
tion. If, in their opinion, the public utility requires such road to be 
graded and improved, they shall determine whether the improvement 
shall be partly or wholly constructed of stone, gravel or brick, any or all, 
and what part or parts of such road improvement shall be of stone, 
gravel or brick, and enter their decision on their journal." 

The provisions of these two sections and also the provisions of Sections 6927 
and 6928, General Code, were contained in the first section of the original act as 
said first section was amended in 99 Ohio Laws 489. This amendatory act was 
approved by the governor on May 9, 1908, and action of the county commissioners 
was had on April 22, 1909. The amendatory act will therefore apply to your situ
ation, as the action of the commissioners was taken prior to the adoption of the 
General Code. 

Section l of the original act, passed April 4, 1900, 94 Ohio Laws 96, was 
amended in 99 Ohio Laws 489, by adding the following proviso: 

"Provided that it shall not be necessary in determining such ma
jority petitioners to count any such resident land owners residing within 
any municipality.'' 

It is this provision of the statute which is now up for construction. 
In the case of Darke County vs. Baker, 74 Ohio St., 258, to which you refer, 

the syllabi read : 

"The words 'resident owners' as used in Section 1 of the act of the 
general assembly passed April 4, 1900 (94 0. L. 96), entitled 'An act to 
provide for the improvement of public roads,' mean, and were intended 
to designate and include, all owners of real estate who are residents of 
the county and own lands lying within one mile of the road to be im
proved, and all must be considered and counted in determining whether a 
majority of the resident owners of real estate have signed the petition 
asking for the improvement. 

"A petition presented to the county commissioners under favor of 
thi.s section, asking for the improvement of a public road, which is not 
signed by a majority of such resident land owners, does not confer upon 
the commissioners jurisdiction; and where said commissioners assume 
to act on such petition and are threatening to proceed with and make 
said improvement, they may be restrained therefrom by injunction." 

In the foregoing case the resident owners of land residing in a village were 
taken into consideration in ascertaining the number for a majority. 

The above proviso was inserted after the rendition of the above decision and 
was inserted, no doubt, for the purpose of changing the rule of ascertaining the 
majority which was applied by the court in the foregoing case. 

The proviso makes it unnecessary to count the resident land owners residing 
within a municipality in determining the majority of the petitioners. The statute 
does not specifically provide that they shall not be counted. The purpose of the 
provision is evidently to permit the majority of the resident land owners residing 
outside of a municipality to petition for the improvement of the road. 

In your case, a part of the resident land owners residing in a municipality 
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and owning real estate within one mile of the proposed improvement, petitioned for 
said improvement, and other such resident land owners did not so petition. In 
determining the majority those residing in the municipality and who signed the peti
tion were counted for the improvement, while those who resided in the munici
pality and who did not sign the petition, were not counted against the petition, and 
were not taken into consideration in determining the total number of resident 
land owners. That is, a part of a certain class were considered for the improve
ment, while the remaining part of said class were eliminated from consideration 
entirely. 

It is apparent that the majority of the resident land owners coming within 
the terms of the statute, and residing outside of the municipality did not sign the 
petition. It is also shown that a majority of the resident land owners residing in 
the municipality did not sign the petition. It is also apparent that a majority of 
the resident land owners residing within and without the municipality, and owning 
lands within a mile of said improvement, did not sign the petition. By eliminating 
those who resided in the municipality and who did not sign the petition, and by 
counting those who resided in the municipality and who did sign the petition, a 
majority is secured. 

This, in my opinion, is not a proper application of the provisions of the pro
viso. The statute does not specifically prohibit the land owners residing in a munici
pality from being counted in ascertaining a majority, but says that it is not neces
sary to count such land owners. 

If it is desired to count any of the land owners residing in a municipality, all 
such land owners should be counted. In other words, all must be counted or none. 
It would require specific authority of the legislature to count a part of a certain 
class and to exclude others. Even such a provision might be unconstitutional as 
class legislation. 

By counting all of the resident land owners residing in a municipality with 
those residing without, a majority of the resident land owners did not sign the 
petitiOn. So also by counting none of those residing in a municipality, a majority 
of the resident land owners did not sign the petition. 

As a majority did not sign the petition, the county commissioners were with
out jurisdiction to proceed under the provisions of Sections 6926, General Code, et 
seq., as is held in Darke County vs. Baker, 74 Ohio St., supra. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney Gmeral. 
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705. 

ROADS AND HIGHWAYS-TOWNSHIP TRUSTEES MAY NOT RECEIVE 
COl\IPENSATIOX FOR SUP.ERIXTEXDIXG ROADS-EXTRA SERV
ICES IN PUBLIC OFFICE GRATUITOUS IF NO COMPENSATION 
NA:VIED. 

When a statute adds certain duties to an office without making provision for 
payment for the same, such duties must be performed gratuitously. The township 
trustees, therefore, may not receive the sum of $2.00 per day as superintendents 
of roads for the work required by Section 1218, General Code. 

CoLUMBUS, OHIO, October 29, 1912. 

HoNORABLE W. J. SCHWENCK, Prosecuti11g Attonzey, Bucyrus, Ohio. 

DEAR SIR :-Under date of October 21st, you inquired of me as follows: 

"I desire to ask your opinion as to whether or not the township 
trustees can be appointed and paid the sum of $2.00 per day as super
intendent of roads on which state aid money raised prior to 1911 is used. 
You understand that the county commissioners are issuing money in the 
various townships and have authorized the township trustees in their 
respective townships to superintend or inspect the repairing of the 
roads that are . being repaired with state aid money. We now have 
several bills filed by .township trustees, and we are holding up the pay
ment of these bills pending the receipt of your opinion." 

In view of the fact that the fund mentioned in your letter was raised prior 
to 1911, the effect of the governor's veto of the section of the present highway 
act repealing the former law on that subject is not pertinent to your inquiry and 
will not be considered. 

Section 1218 of the General Code, provides: 

"If permanent roads of not less than standard width have been con
structed prior to the establishment of the state highway department and 
the materials thereof are gravel, brick, macadam or material of like 
quality, the county commissioners may make applicatio1i to the state highway 
commissioner on or before. January first of each year, for the amount of 
state .funds apportioned to such county. Thereupon the amount so ap
portioned shall be paid to the county treasur:er, if the county commis
sioners of such county have levied or will levy a tax on the duplicate 
of the county sufficient to equal the amount so appropriated. Such ap
propriation and levy shall become a part of the pike repair fund of the 
townships, and be apportioned to the townships or road districts of 
not less than one township each in proportion to the amount of the 
fund collected by such levy in each township or road district. Town
ship trustees or other authorities having charge thereof shall apply such 
fund to the repair of improved 'roads in the same manner as other 
pike repair funds are applied, but the material used therefor shall be equal 
to the material used in the original construction of such road." 

Neither the foregoing nor any other provision of the statutes that I have 
been able to find specifies that township trustees shall be entitled to any com
pensation for the services required of them by Section 1218. It is well settled in 
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Ohio that when a ~tatute require~ of a public officer the performance of certain 
services, and no provision is made for payment, such services are to be regarded 
as gratuitous, or as being compensated by other fees accruing to such officer by 
virtue of his office. The rule on this subject is stated by our supreme court in 
the case of Jones, Auditor vs. Commissioners, 57 0. S., 189, at page 209, as 
follows: 

" 'An officer whose fees are regulated by statute, can charge fees 
for those services only to which compensation is by law affixed' (Debolt 
vs. Trustees, 7 0. S., 237); and the corollary is, as held in Anderson 
vs. Commissioners, 25 0. S., 13, 'where a service for the benefit of the 
public is required by law, and no provision for its payment is made, 
it must be regarded as gratuitous, and no claim for compensation can 
be enforced,' which rule is more fully stated, but to like import in 
Strawn vs. Commissioners, 47 0. S., at page 408." 

In the case of Clark vs. Commissioners, 58 0. S., 107, it was said by 
Burket, J.: 

"It is well settled that a public officer is not entitled to receive 
pay for services out of the public treasury, unless there is some statute 
authorizing the same. Services performed for the public, where no 
provision is made by statute for payment, are regarded as a gratuity, 
or as being compensated by the fees, privileges and emoluments accruing 
to such officer in the matters pertaining to his office. Jones vs. Commis
sioners, 57 0. S., 189. To warrant paymeBt out of the public treasury, 
it must appear that such payment is authorized by statute. Section 5, 
Article 10 of the Constitution. Diebolt vs. Trustees, 7 0. S., 237; 
Anderson vs. Commissioners, 25 0. S., 13; Strawn vs. Commissioners, 
47 0. s., 404." 

Other Ohio authorities in support of this principle are cited in Volume 11, 
at page 248, of Michie's Encyclopedic Digest of Ohio Reports. 

Various statutes fix compensation for township trustees for particular services, 
but they cannot be held to apply to a service for which no compensation is ex
pressly fixed by statute. 

I am, therefore, of the opinion that township trustees are not entitled to any 
compensation whatever for superintending the repair of improved roads under 
Section 1218, supra. 

20-Vol. II-A. 0. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney Geueral. 
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707. 

SEWER DISTRICT-CREATIOX BY COUNTY CO~IMISSIOXERS
SPECIAL TAX LEVY TO RETIRE CERTIFICATE OF INDEBTED
NESS AND BOND ISSUE IN ANTICIPATIOX OF ASSESS].lENTS
POWER TO ISSUE CERTIFICATE OF INDEBTEDl\ESS TO COVER 
COST OF EMPLOY11EXT OF ENGINEER TO PREPARE PLANS 
AND SPECIFICATIONS. 

When the coimty commissioners desire to proceed under the act of lOZI, 
Ohio Laws, 482 et seq., to create a sewer district within the count::,•, and lying 
within three miles of an incorporated city therein, bonds may be issued under 
Section 5 of the said act, in anticipation of the collection of assessments, and under 
Section 6 of said act, molleJ• may be borrowed upon certificates of indebtedness, in 
anticipation of a tax lev::,• upon all property in the county. 

Although Section 3 of said act provides that all the cost of said improve
ment may be assessed upon the-land, and' Section 8 enumerated what items may be 
included in the assessment, still under a liberal interpretation of the act, this 
enumeration should not be held to be exhaustive of all possible items which may 
be made part of the costs of the improvement; and since Section 9 expressly 
authorizes the use of a sanitary engineer for makiug necessar:y plans and specifica
tions, the expense of his employmimt should not be paid out of the current funds, 
but should be paid out of the special tax levy· provided for. Uuder said Section 
6, therefore, certificates of indebtedness may be issued for the moneys borrowed 
for the pa::,•ment of an engineer for such purpose, which certificate may be1 met 
by the proceeds of a special ta.-r levy. 

CoLUMBUS, OHIO, November 11, 1912. 

HoN. HoLLAND c. vVEBSTER, Prosecuting Attorney, Toledo, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of letter of October 19th, from 
Hon. Lewis E. Mallow, assistant prosecuting attorney, submitting for my opinion 
the following question: 

"The county commisswners of Lucas county desire to proceed 
under the act approved June 8, 1912, 102 0. L. 482 et seq., therein 
designated as Sections 6602-1 to 6602-9, inclusive, to create a sewer dis
trict within the county, and lying within three miles of an incor
porated city therein. A sanitary engineer has been employed to prepare 
the necessary plans and specifications for the improvement, but the 
commissioners have no funds in the treasury available to meet this 
preliminary expense. 

"May the commissioners borrow money under Section 6 of said 
act, on certificate of indebtedness, for the purpose of meeting this pre
liminary expense; or, is the borrowing power of the commissioners 
limited to that defined in Section 5 thereof?" 

The sections specifically mentioned in your inquiry provide as follows: 

"Section 5. The board of county commissioners may, if they deem ex
pedient, assess, by resolution, the property as provided in the improvement 
resolution and cause such assessment to be collected before the letting 
of said contract, or it may at (its) option, delay the making of such 
assessment until the work is completed, and then upon the certificate 
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of the sanitary engineer in charge sho\\·ing the completion of the 
work, assess uy resolution the real estate as provided in the improve
ment resolution, and issue bonds in anticipation of the collection of 
such assessment. 

"Section 6. For the purpose of paying a part or the whole of 
the cost and expense of the construction of any such sewer, the board 
of county commissioners may borrow money at a rate of interest not 
exceeding six per cent., per annum, on certificate of indebtedness, to 
be signed by its president and clerk and may levy a tax in addition 
to the amount otherwise authorized, upon all property in the county 
appearing upon the tax duplicate, for the purpose of discharging and 
paying such certificates of indebtedness. * * *" 
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It is very clear to me that the bonds to be issued under Section 5 are 
limited to the anticipation of the collection of the assessment which is to be made, 
or has been made. It is equally clear to me that the borrowing of money under 
Section 6, on certificate of indebtedness, is for the purpose of meeting the 
portion of the cost and expense which is to ue paid by the county, as distinguished 
from that portion which is to be assessed upon specially benefited property. 

I am of the opinion, then, that the two powers are entirely separate and 
distinct; so much so, indeed, that the proceeds of assessment may not be used to 
discharge certificates of indebtedness issued under Section 6; but the latter must 
be met by levy upon the general county duplicate, as therein provided. 

Now, the portion of the cost and expense which will be assessed upon 
specially benefited property, and that which will be paid by the county must be 
determined uy the commissioners at the time of the passage of the "improvement 
resolution," as provided in Section 3 of the act, which contains, iuter alia, the 
following language : 

"* * * Said improvement resolution shall contain a statement of 
the district or part thereof proposed to be so improved, the character 
of materials to be used, a reference to the plan and specifications and 
mode of payment of the cost and expense thereof, and said improve
ment resolution may provide for assessing a11y or all of the cost and 
expense of the improvement upon the lots, lands and other real 
property in such district as may be specially benefited thereby, pro
vided that in the case of a main sewer the property immediately abutting 
thereon may be assessed for local drainage and the balance of the cost 
and expense of such improvement may be assessed upon all of the 
property within said district proportionately and in accordance with 
the special benefits conferred. * * *" 

So that, the entire cost of the improvement being estimated, and the portion 
thereof to be assessed upon specially benefited property having been determined, 
the remainder of the cost not so assessed, and that only, may be met by issuing 
certificates of indebtedness under Section 6. 

But one question remains to be answered, namely: as to whether the pre
liminary expenses described by you are a part of the cost of the improvement for 
which money may be borrowed under Section 6. 

It is provided by Section 9 that: 

"* * * The county commissioners may use a competent sanitary 
engineer to prepare the necessary plans and specifications for the sewers 
and districts herein provided for. Said engineer may also be employed 
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m superintending the work of constructing the sewer improvements 
made under this act and the person so employed shall be compensated 
not to exceed $10.00 a day and expenses for each day actually employed 
in such services." 

Section 8 of the act provides that: 

"The assessment herein provided for may include the amount of 
money paid or to be paid to the contractor in the discharge of his 
contract, the cost of publication of all resolutions or notices, the cost 
of serving copies of such resolution declaring the necessity for the con
struction of such improvement, the cost of inspection, interest on bonds 
issued in anticipation of the collection of said assessments, and the 
cost of making said assessments, as well as any money paid for the 
purchase of land or right of way for any such sewer." 

It seems clear from consideration of these sections that the assessment 
may not include the compensation of the engineer for preparing the plans and 
specifications. The peculiar language of Section 8 is such as to i1ecessitate such 
a conclusion. On the other hand, the cost of superintendence of the construction 
work is clearly a part of the cost which may be assessed. 

Does it follow, then, that because the cost of the preparation of the plans 
and specifications is not a part of the expense which may be assessed it is like
wise not a part of the expense for which money may be borrowed under Section 
6? Some provisions of the act seem to indicate an affirmative answer to this 
question. Thus, Section 3, as above quoted, provides that "any or all of the cost 
and expense of the improvement may be assessed upon the land." When, there
fore, Section 8 provides, in detail, what items may be included in the assessment, 
it would seem to follow that such enumeration is exhaustive of all the items of 
expense which may be incorporated in the improvement account, whether met by 
assessment or otherwise. 

Here, however, I am inclined to a liberal interpretation of the statute. 
Section 9 expressly authorizes the use of a sanitary engineer for making the 
necessary plans and specifications, and I do not believe that it was contemplated by 
tlie legislature that such an engineer should be employed by the county commis
sioners out of their current funds. In substance and effect this expense is a part 
of the expense of the particular improvement, despite any inference to the contrary that 
might be drawn from the peculiar language used. Although, therefore, I am of the 
opinion that the expense of the preparation of plans and specifications cannot be 
included in the amount assessed against specially benefited property, I am also 
of the opinion that if the commissioners have properly provided in their improve
ment resolution for the division of the total cost and expense between the county 
generally, and the specially benefited property to be assessed, they may include 
within that portion of the cost and expense which is to be paid for by the 
county the compensation of the sanitary engineer employed for the purpose of 
making necessary plans and specifications, as well as all other preliminary matters 
of like nature; and, for the purpose of paying the county's portion, may issue 
certificates of indebtedness, as provided in Section 6 of the act above quoted; 
and may, subsequently, levy taxes for the purpose of paying such certificates, 
when due, together with interest thereon. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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708. 

ROADS AND HIGHWAYS-TOWXSHIP TRUSTEES :MAY REPAIR ROAD 
BY GRA VELIXG, EITHER BY OXE OR SEVERAL COXTRACTS, 
WITH A FU.XD DERIVED FRO:O.I GE~ERAL LEVY-COXTRACTS 
NOT LDIITED TO $200.00. 

When the tn!stees of a tow11ship have on hand a road fund derived from 
a ge1ural levy, under Section 5649-3a of tlze General Code, they may under Section 
3274,Geileral Code, let a contract for tlze repair by graveling a certain road or they 
may let separate contracts for the repair of separate sections of such road; upon 
advertising and bids. Such contract or contracts are not limited to $200.00. 

CoLUMBVS, 0Hro, Xovember 11, 1912. 

HaN. GEORGE D. KLIEN, Prosecuting Attorney, Coshocton, Ohio. 

DEAR SIR :-I have your letter of September 23rd which is in part as follows: 

"The trustees of Tuscarawas township, our county, have a road 
fund at this time amounting to $3,300.00. I have held and instructed 
them numerous times that they cannot spend to exceed $200.00 on any 
one job or contract let by them and then it must be by competitive 
bidding for anything over $50.00. 

"These trustees have a road in their jurisdiction that needs gravel 
and would cost $1,000.00 or $1,500.00 to put in the whole work. They 
wanted to know of me whether they could split this road up into 
sections and let a number of contracts, so that no one section or con
tract of said road would cost to ~xceed $200.00." 

Sections 6957 to 7060 inclusive of the General Code constitute the chapter 
relating to township roads. The first subdivision of the chapter refers solely to 
the procedure necessary to open and lay out township roads, and the several 
other subdivisions of the same chapter consist of a series of special acts which 
confer upon the township trustees the power to levy a tax or issue bonds for the 
purpose of improving roads within the township. Some of these acts expressly 
permit the trustees to let construction contracts in sections. 

I am advised by you under date of September 26th that the fund mentioned 
in your letter of Septemher 23rd came into the township treasury by virtue of 
the levy made under Section 5649-3a of the General Code and not under any of 
the special acts heretofore referred to and consequently it will not be neces
sary to consider the latter further. 

Section 5649-3a provides in part as follows: 

"* * * the aggregate of all taxes that may be levied by a township 
for township purposes on the taxable property in the township on the 
tax list shall not exceed in any one year two mills." 

Section 3274 of the General Code provides for the disposition of the money 
received from the county treasurer for road purposes as follows: 

"When money is received into the township treasury from the 
county treasury for road purposes, the trustees shall cause such money 
to be appropriated to building bridges or repairing public roads within 
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the township. After public notice, they shall let by contract to the lowest 
bidder, such part or parts of any road as they deem expedient, equal to 
the amount of money to be appropriated, if in their opinion such bidder 
is competent to perform the work. \Vhen such labor is performed in 
accordance with the contract or conditions of the letting, the trustees 
shall draw an order in favor of the person who has performed such 
labor for the amount due therefor." 

I am unable to ascertain from the facts before me whether the graveling of 
the road in question would constitute "construction" or "repair," but assuming 
the latter to be true, it is my opinion that Section 3274 is applicable. That 
section clearly confers upon township trustees the power to let contracts for the 
repair of a part or parts of any road, that is, they may divide the road into 
sections and let the contract for each section separately or they may let the whole 
road in one contract. Our statutes do not contain any limitation upon the power 
of township trustees to expend more than two hundred dollars on any one con
tract. The limit of fifty dollars referred to by you applies to expenditures by the 
trustees under Section 7562, General Code, for the building and keeping in repair 
of bridges on other than improved or free turnpike roads and there is nothing 
contained in that section which has any reference to competitive bidding. The 
township trustees, when proceeding under Section 3274, must advertise for bids 
in all cases regardless of the amount involved. 

I am, therefore, of the opinion that it is optional with the trustees of. Tus
carawas township whether they repair said road as a whole in one contract or in 
sections by separate contracts. If the latter is done they are not limited to $200.00 
for each section. 

709. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

ROADS AND HIGHWAYS-FUNDS DERIVED FRO:i\I LEVY OF COUNTY 
COMMISSIONERS FOR REP AIR OF ROADS UNDER CONTROL OF 
COMMISSIONERS MAY NOT BE EXCLUDED BY TOWNSHIP 
TRUSTEES-JOINT SUPERVISION OF TRUSTEES AND COlVIMIS
SIONERS. 

Funds levied by the count'y commtsswners, under Section 6956-18, General 
Code, for tlze repair and mai11tenance' of roads, are county funds to be applied 
to roads under the control of the cou11ty commissioners, and such funds may not 
be apportioned to the various townships to be worked out by their trustees in con
junction with the county commissioners. 

Tlze county commissioners are also without authority to order the township 
trustees to work out this money and present their bills and have the same allowed 
by the commissioners. 

The county commissioners may, however, under Section 6596-20, General 
Code, agree with the township trustees with referellce to the expenditure of such 
funds. 

CoLUMBUS, 0Hro, September 29, 1912. 

HoN. ]OHN F. M.\HAR, Prosecuting Attontey, Gree11ville, Ohio. 

DEAR SIR :-Under date of August 28th, you wrote me as follows: 
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"The Darke county commissioners have levied a road tax on the 
duplicate of Darke county under Section 6956-18 et seq., 

"(a) Can county commissioners apportion this money to the 
various townships and order said amounts given to the treasurer of the 
various townships, and allow the trustees of the various townships in 
conjunction with the county commissioners to work out said amounts? 

"(b) Or must this money be worked out by the commissioners 
and paid for by the commissioners out of the above amounts? 

"(c) Or can the county commissioners order the trustees to work 
out this money on the roads and present their bills for the same and 
then b.e allowed by the commissioners and paid out of the above 
amount?" 

1509 

Sections 6956-18, 6956-19 and 6956-20 of the General Code provide as follows: 
Section 6956-18. 

"That the superviSIOn and control of all roads and turnpikes 
which are known as county roads and were built under supervision of 
county commissioners either by petition or under existing laws at time 
same were built, or roads that were built by turnpike companies and after
ward acquired by any county, or any road built under a special act 
shall be under the control of the county commissioners who shall have 
the power to make levies for repair and maintenance of same: authorize 
the commissioners to refuse to make a levy for road funds under the 
provisions of Sections 5635, 5636, 7419, 7420." 

Section 6956-19. 

"The supervision of all roads known as township roads which 
were built under the direction of township trustees by petition or under 
existing laws at the time same were built, shall be under the direct 
control of township trustees who shall have power to levy for improve
ment and repair of same." 

Section 6956-20. 

"The officers named in the foregoing sections shall exercise their 
jurisdiction under the existing laws over those roads as they now stand. 
The board of county commissioners and· township trustees may enter 
into an agreement between said boards whereby they may jointly super
vise, repair or maintain any state, county and township road in their 
respective jurisdictions." 

Section 6956-18 vests the supervision and control of certain roads in the 
county commissioners and authorizes them "to make levies for repair and main
tenance of same." 

Section 6956-19 places the supervision of township roads under the control 
of township trustees, and they are likewise empowered to make levies for the 
improvement and repair thereof. 

Section 6956-20 authorizes the county commissioners and township trustees to 
enter into an agreement "whereby they may joilztl:y supervise, repair and maintain any 
state, county or township road in their respective jurisdictions." 

Johztl:y is defined by \Vebster as: "In a joint manner, unitedly; so as to be or 
become liable to a joint obligation." 
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The funds in question are county funds levied by the county comnusswners 
for the repair and maintenance of county roads, etc., and the payment thereof 
to the township trustees, according to the plan outlined in question (a) would 
constitute a supervision and expenditure by the trustees alone and not by the 
commissioners and trustees acting jointly as required by Section 6956-20. 

I am of the opinion, therefore, that question (a) should be answered in the 
negative. In my opinion said money may be expended under the direction of the 
county commissioners alone or they may agree with the township trustees in 
reference thereto. 

I am also of the opinion that the county commissioners are without authority 
to order the township trustees to work out this money and present their bills 
and have the same allowed by the commissioners. 

713. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

INCORPORATION OF VILLAGE-BOUNDARIES IDENTICAL WITH 
TOWNSHIP-WHEN ELECTION FOR VILLAGE TREASURER RE
SULTS IN TIE, TOWNSHIP CLERK SHALL DETERMIN"E BY LOT
ABOLITION OF TOWNSHIP OFFICERS. 

When proceedings were had for the incorporation of all the territory com
prising Northfield township into a village, under Sections 3526 et seq., General 
Code, and when a1t election was held for the officer of such village, m1der 3536, 
General Code, which election resulted in a tie vote, as to two candidates for village 
treasurer; held: 

That under Section 3536, General Code, the election must be conducted as 
prescribed for the election of township officers and that, therefore, under Section 
5113, General Code, the clerk of the township shall determine by lot which of the 
candidates for village treasurer was elected. 

Although Section 3512, General Code, expressly provides that all township 
offices shall be abolished, such section does not contemplate the abolition of such 
offices until after the village organization has been perfected and after its officers 
have been elected. 

CoLUMBUS, OHIO, November 8, 1912. 

HoN. FRANK J. RocKWELL, Prosecuting Attonzey, Akron, Ohio. 

DEAR SIR:-Your favor of November 4, 1912, through Hon Charles T. Grant, 
assistant prosecuting attorney, is received, in which you inquire: 

"Some weeks ago proceedings were had before the township 
trustees for the incorporation of all the territory comprising North
field township into a village, under Sections 3526, et seq., General Code, 
and such steps have since been had that on November 2nd an election of 
municipal officers was held in this newly incorporated village under 
Section 3536, General Code. 

"Such election resulted in a tie vote as to two candidates for 
village treasurer, each candidate receiving 65 votes. 

"Question. Who is to determine which of the two candidates is 
elected?" 
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Section 3536, General Code, provides for the first election of municipal 
officers in a newly created village, as follows: 

"The first election of officers for such corporation shall be at the 
first municipal election after .its creation, and the place of holding the 
election shall be fixed by the agent of the petitioners. Xotice thereof, 
printed or plainly written, shall be posted by him in three or more 
public places within the limits of the corporation, at least ten days 
before the election. The election shall be conducted, and the officers 
chosen and qualified, ill the manner prescribed for the election of town
ship officers, and the first election may be a special election held at any 
time not exceeding six months after the incorporation, and the time 
and place of holding it shall be fixed by such agent, and notice thereof 
shall be given as is .required herein for the municipal election." 

By virtue of this section the election is to be conducted and the officers chosen 
in the manner prescribed for the election of township officers. 

Section 5111, General Code, provides: 

"In November elections held in odd numbered years for township 
officers, justices of the peace, municipal officers and members of boards 
of education the judges and clerks of election in each precinct shall 
make and certify the returns to the clerk of the township or the clerk 
or auditor of the municipality in or for which the election is held or 
the clerk of the board of education of the school district, respectively, 
instead of to the board of deputy state supervisors of the county. This 
provision shall not apply to the return of elections for assessors of real 
property." 

There is no clerk of the new village at the time of the first election and the 
returns must be made to the clerk of the township as such returns are made in 
the case of the election of township officers. 

Section 5112, General Code, provides: 

"The returns of township election shall be made by the judges 
and clerks in the severeal precincts to the proper township clerk within 
one clay after the election. Such clerk shall canvass the vote, declare 
the result and issue and deliver certificates to the officers so elected." 

Section 5113, General Code, provides: 

If two or more persons have the highest and an equal number of 
votes for any one of the township offices directed to be filled, the 
clerk of the township shall determine by lot which of such persons is 
duly elected." 

Section 5116, General Code, provides: 

"If the result of an election for municipal officers cannot be de
termined from the votes cast for the reason that more than the number 
of persons to be elected have an equal number of votes for the same 
office, the officers whose duty it is to ascertain the persons elected, 
shall determine by lot which of such persons shall be declared elected." 
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The provisions of Section 5113, General Code, govern in case of a tie vote in 
the election of township officers. By virtue of Section 3536, General Code, supra, 
the first officers of a newly created village are chosen in the same manner as town
ship officers. Section 5116, General Code, governs in case of a tie vote in the 
election of municipal officers. This section does not govern your case, because 
Section 3536, General Code, specifically provides that the first officers of a new 
village shall be chosen in the manner prescribed for the election of township 
officers. 

In the case of a tie in the election of a township officer the clerk of the town
ship determines the election by lot. So also at the first election of officers of a 
ne~ly created village the clerk of the township has the power to determine by 
lot the person who has been elected where there is a tie vote. 

In your case there is another question to be considered. It appears that 
the entire township was incorporated into the village. This makes the boundaries 
of the township and of the village identical. 

Section 3512, General Code, applies to such a condition. Said section reads: 

"When the corporate limits of a city or village become identical 
with those of a towns/zip, all township officers shall be abolished, and 
tlze duties thereof shall thereafter be performed by the corresponding 
officers of the city or village, except that justices of the peace and con
stables shall continue the exercise of their functions under municipal 
ordinances providing offices, regulating the disposition of their. fees, 
their compensation, clerks and other officers and employes. Such 
justices and constables shall be elected at municipal elections. All 
property, moneys, credits, books, records and documents of such town
ship shall be delivered to the council of such city or village. All rights, 
interests or claims in favor of or against the township may be enforced 
by or against the corporation." 

It is contended that Sections 3530 and 3531, General Code, contemplate that 
the township organization shall go out of existence as soon as the village is 
incorporated, that is, at the time of the proper certificate is forwarded to the 
secretary of state by the county recorder. 

Section 3530, General Code, provides : 

"The trustees shall make a certified transcript of the journal 
entries of all their proceedings and a majority of them having signed it, 
with the original petition and plat, they shall deliver it to the county 
recorder, who shall forthwith make a record of the petition, transcript 
and plat or map, in the public book of records, and preserve in his office 
the original papers delivered to him by the trustees, and certify thereon 
that the transcribed petition and map are properly recorded. When the 
recorder has so made such record, he shall certify and forward to the 
secretary of state a transcript thereof." 

Section 3531, General Code, provides: 

"The corporation shall then be a village under the name adopted 
in the petition, with all powers and authorities given to villages by this 
title, but no injunction shall be brought, as herein provided in case 
of filing the transcript with the county commissioners, unless the action 
be instituted within ten days from the filing of the papers by the 
trustees with the county recorder, but the right of petition to the court 
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of common pleas for error shall exist as provided in the following 
section of this chapter." 
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These two sections provide, among other things, when the territory shall be
come a village. They make no provision as to the discontinuance of the township 
organization. 

In most cases a new village takes in but part of the township. It is not often 
that a whole township is incorporated into a village. Sections 3530 and 3531, 
General Code, apply to the incorporation of all villages and do not make special 
provision for a case similar to yours. Section 3512, General Code, governs in your 
case and determines when the township organization shall cease. 

The newly incorporated municipality became a village, hy virtue of Sections 
3530 and 3531, General Code, when the recorder had made the record and forwarded a 
certified copy thereof to the secretary of state. It became a village at that time 
but it had not yet perfected its organization. It was not yet ready to carry on its 
government and its affairs. It had no officers. Officers could be elected at the next 
regular municipal election, or a special election could be called and held within 
six months after the incorporation. 

At the time the certificate was forwarded to the secretary of state by the 
county recorder the boundaries of the village and of the township were identical. 

Section 3512, General Code, provides that: 

"\Vhen the corporate limits of a city or village become identical 
with those of a township, all township offices shall be abolished." 

If this provision was strictly applied there would be no township officers 
from and after the date of incorporation, and at the time of the election in ques
tion there would be no township clerk to determine the tie vote. 

Section 3512, General Code, further provides: 

"and the duties thereof shall thereafter be performed by the cor
responding officers of the city or village," 

This provision contemplates that there are officers of the village or city who 
can take over and perform the duties of the township officers whose offices are 
abolished. In other words, when the township officers relinquish their offices, the 
municipal officers are ready to take charge and conduct the governmental affairs 
of the territory. 

It is not the purpose of the statute that the territory shall be entirely without 
officers and government during the interval between the incorporation of the village 
and the election of the first officers. On the other hand the statute contemplates 
that the township officers shall continue in office until the new village officers 
have been elected and qualified. The newly incorporated territory is a village in 
name from the time of its incorporation but it is not in full organization until 
the officers are elected and qualified. 

Therefore, the township officers should continue to perform their duties as 
township officers until such duties can be performed by the newly elected village 
officers. 

At the time of the election in question the clerk of the township was still 
in office and had power to determine the tie vote and he should cast lots to 
determine who has been elected. 

Respectfully, 
TrMoTHY S. HoGAN, 

Attomey General. 
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714. 

CORRUPT PRACTICES-REPRESENTATIVES AT POLLS-LIST SIGNED 
BY CHAIRMAN AND SECRETARY OF COMMITTEE AND FILED 
AT OFFICE OF BOARD OF ELECTIONS, IS SUFFICIENT CERTIFI-
CATIGN. . 

When a county chairman of a democratic executive committee, filed the list 
of party and personal representatives to be at or near the polls on election day, 
properly certified to by the chairman and secretary, with the chief deputy of the 
deputy state supervisors of elections, three days before election, when the super
visors were not in session and the clerk was not in his office, such action is a suf
ficient compliance with Section 5175-26, General Code, requiring such list to be 

. "certified" to the board of elections at least two days before election. 

CoLUMBUS, OHIO, November 11, 1912. 

HoN. JosEPH C. RILEY, Prosect£ting Attorney, Ironton, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your favor of November 8, 1912, 
wherein you state : 

"I desire your opinion on Section 5175-26, of the General Code, on 
the following: 

"On November 2, 1912, F. G. Roberts, county chairman of the demo
cratic executive committee and one or more candidates on the judicial 
ticket filed the list of party and personal representatives to be at or near 
polls on election day, November 5, 1912, with the chief deputy of the 
deputy state supervisors of elections of Lawrence county, and said su
pervisors not being in session and the clerk of said board not being in 
the office. . Said representatives were not to be paid in excess of $5.00 
per day. Does this comply with the above section of law?" 

Section 5175-26, General Code, provides as follows: 

"* * * * Each political party may designate one party repre
sentative in each precinct upon each registration day and such committee 
may designate not more than three (3) such representatives and each 
candidate one representative in each voting precinct upon each election 
day, whose names shall be certified to by the chairman and secretary of 
the controlling committee of such party to the board of deputy state 
supervisors of elections, at least two (2) days before such registration 
or election day, and who may be paid for their services by such com
mittee or candidate not in excess of five ($5.00) dollars per day 
each." * * * 
I call your attention to the fact that the language of the statute does not re

quire a list of names to be "filed," but that the names shall be "certified to" by 
the chairman and secretary to the board of rleputy state supervisors of elections. 

The word "certify'' is variously defined by the authorities: 

"'Certify,' to give certain knowledge or information of; make evi
dent; vouch for the truth of ; to testify in writing; give a certificate of; 
make a declaration about in writing under hand or hand and seal ; to make 
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attestation either in writing or orally as to the truth or excellence of 
something. (Standard Dictionary, quoted in People vs. Foster, 27 
~lise. (X. Y.) 576.) 
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"To testify in writing; to make a declaration in writing. (Web
ster's Dictionary, quoted·in State vs. Gee, 28 Oregon, 100.) 

"To testify to writing; to make note or establish as a fact. (Ander
son's Law Dictionary, quoted in Chicago R. R. Co. vs. People, 65 N. E. 
701.) 

"The term 'to certify' as used in reference to legal documents and 
in the absence of statutory power declaring the particular form of certifi
cation, any form whioeh affirms the fact in writing is sufficient." (State 
vs. Brill, 59 N. W. 989.) 

So it is readily seen that all that is required under the section of the General 
Code referred to is that the names selected as representatives be made known to 
the board by some written declaration signed by the chairman and secretary of the 
controlling committee of the political party. 

In your question you state that this list was filed with the chief deputy of the 
deputy state supervisors of elections of Lawrence county on November 2, 1912, the 
said supervisors not being in session at that time, and the clerk of said board not 
being in the office. It is my opinion that this is a sufficient compliance with the 
statutes, for, as it is well known, many of the boards of elections in the smaller 
counties do not remain in continuous session, and it is not unusual to hand such 
papers to the chief deputy or the clerk who is presumed to later place them with the 
papers on file with the board. It certainly would be repugnant to all justice and 
fairness to hold that when a party has done all that he is required to do under the 
law, that by reason of some mere irregularity and beyond his control or fault he 
would not be protected in complying with the statute insofar as it lay within his 
power. I take it that even the neglect or refusal of an official would not work to 
the injury of the party so complying with the statute as far as he was able to do. 

I am, therefore, of the opinion, under the facts stated by you, that the certifi
cation to the deputy state supervisors of election complies with Section 5175-26, 
General Code. 

722. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

TRANSFER OF DUTIES OF INFIRMARY DIRECTORS TO COUNTY 
COMMISSIONERS NOT AN EXERCISE OF APPOINTING POWER
ACT CONSTITUTIONAL. 

The transfer of the duties of the infirmary directors to the county commis
sioners by the act abolishing the infirmary directors, is not an exercise of the ap
pointing power, and therefore, is not in contraventiOil to the c011stitutio1wl require
ment that all comzty officers shall be elected. 

CoLUMBUS, OHIO, November 22 ,1912. 

RoN. LAWRENCE E. LAYBOURNE, Prosecting Attorney, Springfield, Ohio. 

DEAR SIR :-Under date of November 1st, you request my opinion, as follows: 

"On May 31, 1911, the general assembly of Ohio repealed the laws 
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creating and incorporating boards of infirmary directors. Said repeal to 
be effective January l, 1913. (102 0. L. 433.) 

"By the same act all powers and duties of all boards of infirmary 
directors were attempted to be transferred to and vested in boards of 
county commissioners. The nominal term of the present board of infirm
ary directors began January l, 1911, and expires January 1, 1913. 

"The term of the present board of county commissioners began the 
third Monday of September, 1911, at which time said board had no juris
diction over· the county infirmary, and does not expire until the third 
Monday in September, 1913. 

"Is the attempted transfer, beginning January 1, 1913, of the func
tions of infirmary directors, to a board which was never elected for the 
purpose of performing such functions, in conflict with article 10 of the 
constitution of Ohio? 

"If so, can the constitutional difficulty be obviated by allowing the 
present board of infirmary directors to hold until the first Monday of 
September, 1913, when the commissioners to be elected at the coming 
election shall be qualified in their offices?" 

Sections 1 and 2, of article 10, are material parts of article 10, of the con
stitution, to which you refer. They are as follows: 

"Section 1. The general assembly shall provide, by law, for the elec
tion of such county and township officers as -may be necessary. 

"Section 2. County officers shall be elected on the first Tuesday 
after the first Monday in November, by the electors of each county in 
such manner, and for such term, not exceeding three years, as may be 
provided by law. (~s amended October 13, 1885; 82 v. 446.)" 

I take it that the gist of your inquiry is whether or not the transfer of the 
duties of the county infirmary directors to the county commissioners amounts to 
the appointment of the county commissioners to the position of infirmary directors, 
thereby contravening the requirement of these constitutional sections, which make 
it necessary for all county officers to be elected. 

In the case of ex rei. Attorney General vs. Kennon et al., 7 0. S., page 547, 
at page 572, Judge Swan said: 

"If the general assembly annex to an office already existing and 
filled additional powers and duties, upon what ground can it be claimed 
that this is the exercise by the general assembly of the appointing 
power? Certainly upon this only, that the general assembly has enlarged 
or added to the powers and duties of an existing office. But this is 
really absurd; for, if adding to the duties or powers of existing offices 
is an exercise of the appointing power, then every new duty required, 
or power conferred upon any state, county or township officer, must be 
deemed the exercise by the general assembly of the appointing power, 
and forbidden by the constitution. 

"But these fallacious positions arise out of a misapprehension 
of what is meant by the exercise of the appointing power. An office, 
until filled, is an impersonal thing-an incorporated hereditament. It is 
filled by the exercise of the appointing power, and when filled, the office 
and officer both exist. The office itself may by law be enlarged in its 
powers, or new duties enjoined, without touching the appointment or 
tenure of offic.e of the incumbent or his successor. It would therefore 
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seem highly probable, although the question is not before us, that the 
general assembly could, without displacing or appointing a governor of 
Ohio, annex to the office of governor the power of appointing directors 
of the penitentiary, or the duty of performing any other legitimate execu
tive function." 
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It is well settled that the general assembly may increase the duties and add 
to the powers of the existing offices. I am of the opinion that this was what was 
done by the law to which you refer, with reference to the county commissioners, 
and that there has been no violation of the article of the constitution referred to, 
in adding to their duties, the duties formerly resting upon the infirmary directors. 

727. 

Very truly yours 
TIMOTHY S. HoGAN, 

Attorney General. 

EXTRA COMPENSATIO~ NOT ALLOWED TO TOWNSHIP TRUSTEES 
FOR SUPERVISING PUBLIC ROADS. 

Uuder the geueral rule of law, that duties which are added to an office with
out fixing any extra compensation therefor are to be performed gratuitously,. the 
township trustees may be allowed 110 extra compensation for supervising the im
provemmt of public roads under Section 7052, General Code. 

CoLUMBUS, OHIO, November 12, 1912. 

HoN. P. G. GrLLMER, Prosecuting Attorney, Warren, Ohio. 

DEAR SrR :-Under date of October 25, 1912, you inquire of me concerning 
the following question: 

''Question has been made in this township as to whether a mem
ber of the board of township trustees appointed in pursuance of the pro
visions of Section 7052, of the General Code of Ohio, to supervise the 
improvement of the public roads can receive extra compensation over and 
above the regular per diem allowed by law." 

Section 7052, of the General Code, provides as follows: 

"The trustees shall designate one of their number to supervise the 
improvement of each working section of the public ways. They shall 
provide such blanks, books and records, as are necessary, and allow to 
the township clerk for the services to be rendered by him, reasonable 
compensation; all of which shall be paid out of the funds provided for 
such improvement on the order and allowance of the township trustee~." 

The foregoing is a part of the sub-division of the township road laws, entitled 
"Township or Precinct a Road District," and provides a method of improving 
township roads when a township or part thereof is created by the township trus
tees into a separate road district. Our statutes do not provide that township trus
tees shall be entitled to an extra compensation for services rendered by th~m when 
performing the duties required by Section 7052. 

It is well settled in Ohio that when a statute requires of a public officer the 
performance of certain services, and no provision is made for payment, such 
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services are to be regarded as gratuitous, or as being compensated by other fees 
accruing to such officer by virtue of his office. The rule on this subject is stated 
by our supreme court in the case of Jones, Auditor, vs. Commissioners, 57 0. S., 
189, at page 209, as follows : 

"'An officer whose fees are regulated by statute can charge fees for 
those services only to which compensation Is by law affixed' (Debolt 
vs. Trustees, 7 0. S., 237) ; and the corollary is, as held in Anderson vs. 
Commissioners, 25 0. S., 13, 'where a service for the benefit of the pub
lic is required by law, and no provision for its payment is made, it 
must be regarded as gratuitous, and no claim for compensation can be 
enforced,' which rule is more fully stated, but to like import, in Strawn 
vs. Commissioners, 47 0. S, at page 408." 

In the case of Clark vs. Commissioners, 58 0. S., 107, it was said by Bur
ket, J.: 

"It is well settled that a public officer is not entitled to receive pay 
for services out of the public treasury, unless there is some statute author
izing the same. Services performed for the public, where no provision 
is made by statute for payment, are regarded as a gratuity, or as being 
compensated by the fees, privileges and emoluments accruing to such 
officer in the matters pertaining to his office. Jones vs. Commissioners, 
57 0. S., 189. To warrant payment out of the public treasury, it must 
appear that such payment is authorized by statute. Section 5, article 
10, of the constitution. Die bolt vs. Trustees, 7 0. S., 237; Anderson vs. 
Commissioners, 25 0. S., 13; Strawn vs. Commissioners, 47 0. S., 
404." 

Other Ohio authorities in support of this principle are cited in volume II, at 
page 248, of Michie's Encylclopedia Digest of Ohio Reports. 

In view of the uniformity of the Ohio authorities upon this point, and the 
fact that no compensation is fixed by statute for township 'trustees for services per
formed under Section 7052, I am of the opinion that they are not entitled to extra 
compensation for such services. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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741. 

FU~DIKG AND REFUXDIXG OF IXDEBTED:NESS BY BOARD OF EDU
CATION-PURPOSES FOR WHICH BOARD :VIAY BORROW-CAN
XOT BORROW TO :\IEET COXTINGE:NT EXPENSES-CREATION OF 
SIXKIXG FUKD TO l\lEET INDEBTEDNESS AND INTEREST, :MAN
DATORY. 

Board of education may borrow money for only two purposes: 
1. For specific building or improvement enterprises. 
2. To fund or refund a valid existing indebtedness of the district. 
l11asmuch as no indebtedness may be created except in case of hiring of 

teachers and other employes, without the issuance of a certificate of the clerk to 
the effect that the money 11ecessary is in the treasury to the credit of the proper 
fund and not appropriated for a11y other purpose, it is clear that a valid existing 
indebtedness for contingent expenses could not be created beyond the amount in 
the treasury to cover the same. There cannot, therefore, exist, so far as contingent 
expenses are co11cerned, such a valid existing indebtedness as would permit the fund
ing or refunding of the same. 

Sections 7587 and 7613, General Code, provide for the creation of a sinking 
fund for the payment of bonds and interest out of the board's levy, and Section 
7614, General Code, provides for the appointment of commissioners of the sinking 
fund, through the common pleas court. 

These sections are mandatory and the interest on the money borrowed by 
reason of exhaustion of funds for the payment of teachers should be paid from 
such sinking fund anq such should not be paid from either the tuition or the con
tingent fund. 

CoLUMBUS, 0Hro, November 19, 1912. 

HoN. F. A. SHIVELEY, Prosecuting Attorney, West Union, Ohio. 

DEAR Sm :-I beg to acknowledge receipt of your letter of November 7th, in 
which you ask my opinion upon the following questions: 

"Have township boards of education the authority to borrow money 
for contingent expenses, such as providing fuel, furniture, crayon and 
all other items of expense for which payment must be made from the 
contingent fund? 

"If boards of education borrow money for the purpose of paying 
teachers in instances where the tuition fund is exhausted before the dis
trict may receive the state aid, from what fund is the interest on such 
debt properly payable? From the contingent or tuition fund?" 

You have been kind enough to state your views in connection with these 
questions, which is to the effect that there is no statutory authority for borrowing 
money for the contingent expenses of a township board of education. I agree 
with you in this view. Boards of education may exercise the borrowing power for 
two purposes, and two only, viz. : 

1. For specific building or improvement enterprises. 
2. To fund or refund a valid existing indebtedness of the district. 
An indebtedness of the district cannot be created except in case of the com

pensation of teachers and other employes save after the issuance of a certificate of 
the clerk to the effect that the money necessary to discharge the obligation is in the 



1520 PROSECUTING ATTORNEYS 

treasury to the credit of the proper fund and not appropriated for any other pur
pose. It would be manifestly impossible therefore to incur an obligation for con
tingent expenses and to regard such an obligation as a valid indebtedness of the 
district. 

The foregoing fully answers your first question. With respect to your second 
question, I beg to state that Section 7587 provides as follows: 

"Such levy shall be divided by the board of election into four 
funds: First, tuition fund; second, building fund; third, contingent 
fund; fourth, bonds, interest and sinking fund. A separate levy must 
be made for each fund." 

Section 7613, of the General Code is in pari materia with the foregoing sec
tion and provides as follows : 

"In any school district having a bonded indebtedness, for the pay
ment of which, with interest, no provision has been made by a special 
tax levy for that particular purpose, the board of education of such dis
trict annually, on or before the thirty-first day of August, shall set aside 
from its revenues a sum equal to not less than one-fortieth of such in
debtedness together with a sum sufficient to pay the annual interest 
thereon.'' 

Sections 7614 et seq. provide for the creation of a board of commissioners of the 
sinking fund of the district, and it is my opinion, in the first instance, that the 
proper way to manage the payment of interest upon bonds issued for the purpose 
mentioned by you is through the machinery provided by these sections. The sec
tions themselves are in form mandatory, and I am of the opinion that it is the 
duty of any board of education which has a bonded indebtedness to apply to the 
common pleas court for the appointment of a commission of this sort. (See State 
ex rei. vs. Board of Education, 3 N. P., n. s. 401.) 

Whether or not such a commission has been created, and at least prior to its 
creation, if no one has taken steps to compel compliance with the sections just 
commented upon, I am :;of the opinion that interest charges upon bonded indebted
ness created by a board of education must be met from the sinking fund levy ex
pressly. required to be made by Section 7587 supra, and that it is the duty of the 
board of education to divide its levy in the manner provided by that section if 
there are interest charges of this sort to be met. It follows, therefore, that such 
payments should not be made either from the contingent or from the tuition fund 
regardless of the nature of the indebtedness, to provide for which the bonds were 
originally issued. 

In conclusion, I note that you state that you would like to have cited to you 
any authority that may exist for the borrowing of money for contingent expenses 
by boards of education. As already stated, I know of no such authority. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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744. 

ELECTIO~ EXPE~SES-VILLAGE }.lAY ~OT CHARGE TOWNSHIP FOR 
USE OF TO\VX HALL FOR ELECTIONS-LIGHT, HEAT A~D FUEL 
PAID BY COUXTY AXD CHARGED BACK IN ODD XU}.iBERED 
YEARS. 

As set out in a former opzmon when a village furnished a room and heat, 
light and fuel for election purposes, the expense of fuel and light is paid front the 
county treasury and charged back to the political sub-division in odd 1111111bered 
)'ears, except for special elections. 

The village can11ot charge rent to the township for the use of its town hall for 
election purposes. · 

CoLUMBUS, OHIO, November 29, 1912. 

HoN. D. W. MuRPHY, Prosecuting Attorney, Batavia, Ohio. 

DEAR SIR :-Under date of November 21, 1912, you inquire: 

"The township trustees of Miami township, Clermont county, Ohio, 
refuse to pay the village of :Milford in Clermont county, Ohio, rent for 
election day for the use of the town hall, being the place where the 
election was held on November 5, 1912. ::\iiami township has five elec
tion precincts, three being in the township proper outside of municipali
ties and two being precincts in villages, one being in Loveland and the 
other i~ Milford. 

"On November 5th the village of Milford furnished a room, elec
tric light and heat for holding the election, and it asks pay from the 
township trustees for the same. 

"In November, 1911, the same room was used for a township and 
municipal election and the township trustees of ::\1iami township refused 
to pay their proportionate share of the rent for the year 1911 under 
like circumstances." 

Your question involves two propositions: 

First. The right of the village to charge rent against the township for the 
use of its town hall for the purpose of holding elections therein, and 

Second. The right of the village to charge for furnishing light and heat in 
such town hall when used for elections. 

Both of these questions have been answered by this department in two opin
ions, in which it was attempted to provide rules for the payment of all expenses 
pertaining to elections. These opinions cover a number of matters, and therefore 
the propositions, in which you are interested will be specifically referred to. 

In an opinion given to the bureau of inspection and supervision of public 
offices under date of February 27, 1912, it was held: 

"In counties having no registration city, and in precincts out
side of a registration city in counties having a registration city, the 
expense of supplying chairs, tables, etc., provided by the board of elec
tions, shall be paid by the county, and cannot be charged back. The 
expense for light, fuel and such supplies as are consumed at a particular 
election is to be charged back to the political division in which such 
election ~as held in odd numbered years, except for special elections." 
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The expense of fuel and light for voting places is paid from the county 
treasury and is charged back in odd numbered years. The county should pay the 
village for the light and heat furnished for elections and in the odd numbered 
years the county should charge such expense back to the political division in which 
such election was held, as prescribed in Section 5053, General Code. 

The opinion above referred to has been printed by the bureau and a copy 
can be secured from it on application. 

In a later opinion given to the bureau of inspection and supervision of public 
offices, approving a schedule of expenses for elections, the other proposition was con
sidered. 

In that opinion it was held: 

"Section 4844, General Code, provides that the township trustees 
shall select the place of voting in the township precincts ; that the coun
cil of the corporation sha:II select the place in municipalities; and that the 
board of elections shall designate the place in registration cities. Nothing 
is said in this section as to who shall pay for such rooms or places. The 
payment of the rent of voting places is specifically provided for in regis
tration cities and has been covered in the opinion of February 27. 

"There is no specific provision of statute directing how the rent for 
voting places in a township or in a municipality other than a registra
tion city, shall be paid. In the absence of such specific provision, any 
necessary expense incurred for renting rooms for elections in such places 
would constitute a proper and necessary expense of the election to be 
paid as provided in Sections 4821 and 5052, General Code, by the county, 
and to be charged back in odd numbered years as provided in Section 
5053, General Code. 

"You refer to the report of the attorney general of 1906, at page 10. 
An opposite holding is apparently made by the attorney general in the 
opinions of 1909-1910, at page 602. 

"A question will arise as to the right of a township or municipal 
corporation to charge the county rental for the use of its public hall or 
building for holding elections therein. I find no authority to make such 
charge. Said buildings are provided for public purposes, and it adds no 
expense to the township or municipality to permit the use of such build
ing for elections." 

I am, therefore, of the opinion that the village cannot charge rent for the use 
of its town hall for election purposes. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 
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748. 

OFFICES I~CO:.IPATIBLE-PROSECUTING AT'ltORNEY AND :.m:MBER 
VILLAGE BOARD OF EDUCATIOK. 

Inasmuch as under Section 4701, General Code, the prosecuting attorney is 
obliged to prosecute all actions against member of a village board of educatioa for 
misfeasance or malfeasance in office, considerations of public policy will not permit 
that official to hold a position on such board of education. 

CoLUMBUS, OHIO, December 20, 1912. 

RoN. LEVI B. MooRE, Prosecuting Attor11ey-Elect, Waverly, Ohio. 
DEAR SIR :-Under date of December 9th, you request my opinion upon the 

question, whether you may serve as prosecuting attorney and at the same time 
retain your position as member of the Waverly school board. 

In Throop on Public Officers, page 38, the following rule is stated: 

" 'Offices are said to be incompatible and inconsistent, so as not to 
be executed by the same person, when from the multiplicity of business 
in them they cannot be executed with care and ability, or when, their 
bei11g subordi11ate and interferillg with each other, it induces a presump
tion that they cannot be executed with impartiality and honesty.' And 
in Dillon on Municipal Corporations (166, note), it is said, that 'Incom
patibility in offices exists where the nature and duty of the two offices are 
such as render it improper, from considerations of public policy, for 
one incumbent to retain both.'" 

Section 4761, General Code, provides as follows: 

"Except in city school districts, the prosecuting attorney of the county 
shall be the legal adviser of all board of education of the county in 
which he is serving. He shall prosecute all actions against a member 
or officer of a board of education for malfeasmtce or misfeasance in office, 
and he shall be the legal counsel of such boards or the officers thereof 
in all civil actions brought by or against them and shall conduct such 
actions in his official capacity. \Vhen such civil action is between two or 
more boards of education in the same county, the prosecuting attorney 
shall not be required to act for either of them. In city school districts, 
the city solicitor shall be the legal adviser and attorney for the board of 
education thereof, and shall perform the same services for such board as 
herein required of the prosecuting attorney for other boards of educa
tion of the county." 

In an opinion rendered to the state commiSSIOner of common schools, 
under date of March 4, 1912, I held that the duties of the prosecuting attorney, as 
set out in this section, apply to village boards of education. The rule is funda
;mental that an officer may not be placed in a position which requires him to act as 
judge in his own case, and, inasmuch as Section 4761, General Code, provides that 
the prosecuting attorney shall prosecute all actions against members or officers of a 
board of education for malfeasance or misfeasance in office, it is clear that con .. 
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siderations of public policy will not permit one individual to hold both these offices 
at the same time. 

752. 

Very truly yours, 
'. TIMOTHY s. HOGAN, 

Attorney General. 

TEACHER-BOARD OF EDUCATION CANNOT PAY FOR SERVICES 
PERFORMED WITHOUT CERTIFICATE. 

A contract made by a board of education to pay for services of a teacher Per
formed by the latter, prior to the obtaining of a certificate, is void, and said teacher. 
cannot be reimbursed for such services. 

CoLUMBUS, 0Hro, December 3, 1912. 

HoN. H. R. PATCHIN, Prosecuting Aitorney, Chardon, Ohio. 
DEAR Sm:-I beg to acknowledge receipt of your letter of November 15, 

1912, wherein you inquire as follows: 

"On September 2, 1912, the board of education of Russel town
ship, in our county, passed the following resolution: 'Whereas, Miss 
A. has presented an application for a school in Russel township school 
district, now therefore, be it 

"Resolved, That Miss A. be engaged to teach the school in sub
district No. 9, with a salary of $40.00 per month, and $2.00 janitor's 
fees, providing she presents the proper qualifications on or before Sep
tember 16, 1912.' 

"It appears that Miss A. had no certificate at the time this resolu
tion was passed, she began to teach the following Monday, but she did 
not receive her certificate until October 5, .1912. October 21, 1912, the · 
board passed a resolution as follows: 

"'Be it Resolved, That Miss A. be hired to teach the school in 
sub-district No. 9 for the balance of the year, with a salary of $45.00 
per month and with $2.00 for janitor's fees.' 

"It is apparent that the board is attempting to pay this teacher for 
her work during September, when she had no certificate and my query 
is, under the circumstances, is this last contract legal?" 

In reply to your inquiry, I desire to say that Section 7830 of the General 
Code provides as follows : 

"No person shall be employed or enter upon the performance of 
his duties as a .teacher in any elementary school supported wholly or in 
part by the state in any village, township or special school district who 
has not obtained from the board of school examiners having legal juris
diction a certificate of good moral character; that he or she is qualified 
to teach orthography, reading, writing, arithmetic, English grammar and 
composition, geography, history of the l)'nited States, including civil gov
ernment, physiology, including narcotics, literature, and on and after 
September 1, 1912, elementary agriculture, and that he or she possesses 
an adequate knowledge of. the theory and practice of teaching." 
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The provision of said section that no person shall be employed as a teacher 
unless he has first obtained the certificate required by law, does not render invalid 
a contract for such employment made with the teacher before such teacher obtains 
the required certificate, provided he obtains it before entering upon the duties of 
his employment. 

"A teacher may be appointed by a board of education, who at the 
time has no certificate, if he obtains one before the commencement of the 
schools." (Youman's et a!. vs. Board of Education, 13 C. C., p. 207.) 

"The provision of Section 7, of the school law passed March 14, 
1864, that 'no person shall be employed as a teacher unless he has first 
obtained the certificate required by Jaw,' does not render invalid a con
tract for employment made with the teacher before he obtains the requi
site certificate, provided he obtains it before entering upon the duties of 
his employment." (School Dis. No. 2, Oxford Tp., Butler Co. vs. Lewis 
N. Dillman, 22 0. S., 194.) 

In view of the above decisions the teacher in question was qualified to con
tract with the said board of education even though she had not yet obtained the 
certificate to teach as required by law, provided she obtained a certificate before 
entering upon the duties of her employment. Inasmuch as she failed to obtain such 
certificate before entering upon her duties or as stipulated by the board of educa
tion, that she present proper qualifications on or before September 16, 1912, the 
contract of September 2, 1912, between said teacher and the board of education 
never became effective unless it be held that it took effect when Miss A. procured 
her certificate and continued to teach thereafter. The resolution of October 21, 
as quoted by you, if made with the intention you state, to wit, to pay this teacher 
for her work during September when she had no certificate, can be held to be noth
ing more nor less than an effort by the board to do that which the legislature 
undertook to prevent school examiners from doing when it enacted Section 7817, 
General Code, where it reads: "In no case shall the board hold any private exam
ination nor antedate any certificate." 

Miss A. should be paid, and I am sorry that I can see no way by which she may 
be paid for the month of September. However, she knew what the requirements 
of the law and her contract were, and it cannot be said that any advantage has been 
taken of her in any legal sense. 

My conclusion, in answer to your question is, the board had a perfect right 
to make a contract on October 21st, but no right to make one by which payment 
should be made to Miss A. for her September labors. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attomey General. 
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757. 

VILLAGE SCHOOL DISTRICT FOR~IED FROM SPECIAL SCHOOL DIS
TRICT-TIME OF ELECTION AND ORGANIZATION OF VILLAGE 
SCHOOL DISTRICT BOARD OF EDUCATION. 

When a special school district becomes a village school district, either by the 
creation of a village having school property to the valuation of $100,000.00 or by 
vote of the electors when the valuation is less, the board of education of the sPecial 
school district shall hold o·vcr until the board of education of the village school dis
trict is organized. 

When the village school district board is elected at a special election, the board 
shall organize on the second Monday after the special election. 

CoLUMBUS, OHIO, December 17, 1912. 

HoN. F. R. HoGuE, P1·osecuting Attorney, Jefferson, Ohio. 

DEAR SrR :-Under date of December 10, 1912, you inquire: 

"In the township of Kingsville in this couhty there has existed for 
some time a special school district known as the North Kingsville school 
district, and recently the territory comprising this district has been in
corporated into a village, and a special election had, at which a board of 
education was chosen. The question now arises as to when, if at all, the 
board of education of the special district shall turn over the property 
and control of the schools to the newly elected board of education." 

Section 4687, General Code, provides : 

"Upon the creation of a village, it shall thereby become a village 
school district, as herein provided, and, if the territory of such village 
previous to its creation was included within the boundaries of a special 
school district and such special school district included more territory 
than is included with the village, such territory shall thereby be attached 
to such village school district for school purposes." 

As submitted by you, I take it that the boundaries of the special school dis
trict and of the new village are identical. Even though they are not identical, the 
part of the special school district outside the village will by virtue of Section 4687, 
General Code, become attached to the village school district for school purposes. 

Said Section 4687, General Code, provides that upon the creation of a village, 
"it shall become a village school district, as herein provided." Sections 4681 and 
4682,' General Code, prescribe when a village shall become a village school district. 
It is to the provisions of these sections that Section 4687, General Code, refers by 
the words "as herein provided." 

Section 4681, General Code, provides: 

"Each village, together with the territory attached to it for school 
purposes, and excluding the territory within its corporate limits detached 
for school purposes, and having in the district thus formed a total tax 
valuation of not less than one hundred thousand dollars, shall constitute 
a village school district.'' 
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This section has been constructed in case of Buckman vs. State, 81 Ohio St., 
171, wherein it is held: 

"By force of the prov1s1ons of Section 3888, Revised Statutes, as 
amended April 2, 1906, and in effect April 16, 1906 (98 0. L., 217), each 
incorporated village then existing-April 16, 1906-or since created, "to
gether with the territory attached to it for school purposes, and exclud
ing the territory within its corporate limits detached for school purposes, 
and having in the district thus formed a total tax valuation of not less 
than one hundred thousand dollars," constitutes and is a village school 
district, no vote of the electors of such village being necessary to the 
creation or establishment of such district." 

By virtue of this decision if the village, together with the territory attached 
for school purposes and excluding the territory detached for school purposes, has 
the necessary tax valuation it becomes a village school district without a vote of the 
electors. 

Section 4682, General Code, provides : 

"A village, together with the territory attached to it for school pur
poses, and excluding the territory within its corporate limits detached 
for school purposes, with a tax valuation of less than one hundr~d thou
sand dollars, shal_l not constitute a village school district, but the propo
sition to dissolve or organize such village school district shall be sub
mitted by the board of education to the electors of such village at any 
general or special election called for that purpose, and be so determined 
by a majority vote of such electors." 

This section provides for villages which with the territory attached for school 
purposes and excluding that which is detached for school purposes, have a tax 
valuation of less than one hundred thousand dollars. 

I assume that the school district now in question has the necessary tax valua
tion to constitute it a village school district without a vote of the electors as pro
vided in Section 4681, General Code. If it has not such necessary tax valuation, it 
will remain a special school district unless the question of organizing a village 
school district has been submitted to the electors, and such election resulted favor
able, as provided in Section 4682, General Code. 

For the purposes of this opinion it will be necessary to assume that the dis
trict is a village school district. 

The special school district has now been changed to a village school district 
by virtue of Section 4687, General Code. This section makes no provision as to 
the continuance in office of the board of education of the special school district. 

Section 4686, General Code, provides : 

"When a village is advanced to a city, the village school district 
shall thereby become a city school district. When a city is reduced to 
a village, the city school district shall thereby become a village school 
district. The members of the board of education in village school dis
tricts that are advanced to city school districts, and in city school districts 
that are reduced to village school districts shall continue in office until 
succeeded by the members of the board of education of the new dis
trict, who shall be elected at the next succeeding annual election for 
school board members," 
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This section does not apply to your case. It governs when a city school 
district becomes a village school district, or vice versa. It makes no provision for 
a board of education when a special school district becomes a village school dis
trict. 

The election of a board of education of a special school district is provided 
for in Sections 4736, et seq., General Code. 

Section 4736, General Code, provides: 

"The board of education of a special school district shall consist of 
five members, elected at large at the !>arne time as township officers are 
elected and in the manner provided by law." 

Section 4737, General Code, provides: 

"At the first township election after the creation of a special district 
therein, a board of education shall be elected in such district, as herein 
provided, two members to serve for two years and three to serve for 
four years, and at the proper township election thereafter, their succes
sors shall be elected for the term of four years." 

These sections make no provision for the continuance in office of the board 
of education of a special school district when such district becomes a village school 
district. 

Sections 4708, et seq., General Code, provide for the election of the members 
of the board of education of a village school district. 

Section 4708, General Code; provides : 

"In village school districts, the board of education shall consist of 
five members elected at large at the same time as municipal officers are 
elected and in the manner provided by ·law." 

Section 4709, General Code, provides : 

"At the first election in such district, a board of education shall be 
elected, two members to serve for two years and three to serve for four 
years.. At the proper municipal election held thereafter, their succes
sors shall be elected for a term of four years." 

Section 4710, General Code, provides : 

"In villages hereafter created, a board of education shall be elected 
as provided in the preceding section. If such election is a special elec
tion, the members elected shall serve for the term indicated in such sec
tion from the first Monday in January after the last preceding election 
for members of the board of education, and the board shall organize on 
the second Monday after the special election." 

It appears that in your case a special election was held in the new village, 
and that a board of education was elected thereat. This board of education was 
elected for the village school district. The special school district for which tHe 
former board of education was elected has been superceded by the village school 
district. The statutes do not authorize the members elected on the board of edu-
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cation of a special school district to act for a village school district, nor do the 
statutes continue such members in office and make them members of the board of 
education of the succeeding village school district. 

As soon as the board of education which was elected for and by the village 
school district is organized, it may take charge of the property and affairs of the 
school district, and thereupon the board of education of the special school district 
will cease to exist. 

767. 

Very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

CHILDREN'S HOME-CHILDREN COl\fMITTED BY JUVENILE COURT 
UNDER CONTROL OF COURT AND NOT OF TRUSTEES 

It is the intention of the juvenile court provisions to place children under the 
complete co1ttrol of the courts and its provisions therefore, as to children committed 
by the juvenile court of the childrm's home, supersede the earlier statutes providing 
that children shall not be admitted to the children's home without approval of the 
trustees and that the trustees shall have full control of all children admitted to the 
home. 

CoLUMBUS, OHIO, December 9, 1912. 

HoN. HuGH R. GILMORE, Prosecuti11g Attorney, Eaton, Ohio. 

DEAR Srn :-1 beg to acknowledge yours of November 14, 1912, which is as 
follows: 

"Kindly give me your opmton as to the construction of Sections 
1643, 1653, 3090 and 3093, General Code. 

"Section 1643 fixes the time that the jurisdiction of the court over 
a juvenile lasts. 

"Section 1653 provides that the judge may commit a dependent 
child to a county institution. 

"Section 3090 provides that children can only be admitted to chil
dren's home upon approval of trustees. 

"Section 3090 provides that children of the home are under full 
control of the trustees. 

"Query: Can the court, who has found a child dependent, com
mit such child to the children's home until the further order of the 
court, or during all the time such child remains under the jurisdiction 
of the court, without the approval of the trustees of such horne, and 
without them exercising such control over said child as is provided by 
Section 3093. 

"Sections 1643 and 1653 having been passed subsequent to the other 
sections in question, I am of the opinion that they would prevail, and 
would only be an additional method of admission to the home. I be
lieve that the court could be given full control over any child found to 
be dependent, and the trustees would have no power of control over 
such child, regardless of Section 3093, and it would be the duty of the 
trustees to keep and care for such child until such dependent child ar
rived at the age of 21, or until the further order of the court, regardless 
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of the fact that another section (3093, G. C.) places inmates under the 
guardianship of the trustees until such inmates arrive at the age of 18, 
giving such trustees power to find homes for children. 

"Not being able to agree with the trustees of the local children's 
home on this subject, I write for your opinion." 

I am of the opinion that your construction of these sections of the law, as set 
forth in your above letter, is the correct one.· 

In construing statutes on a given subject, like the above, reference must be 
had to their history, date of passage and subject matter. They should be read in 
connection with each other, with a view of obtaining from the whole their true 
meaning as intended by the legislature. 

By a careful observation of the above rules, as to the questions submitted 
herein, there is no apparent conflict. Sections 3090 and 3094, General Code, were 
substantially embraced in Sections 931 and 932, Revised Statutes. These provisions 
comprised part of the old law as to children's homes, in force before the year 1880. 
The old manner of receiving, controlling, discharging, etc., still prevails, as to all 
children who are not admitted through the channels of the courts. None of the 
rights, powers or duties of the trustees are curtailed as to that class of children. 

On the 25th of April, 1904 (97 0. L., 561), the legislature framed a law en
titled: "An act to regulate the treatment and control of dependent, neglected and 
delinquent children." 

This created the juvenile court system, and was an advance movement in the 
care of Ohio's unfortunate children. This statute being somewhat imperfect and 
experimental, the legislature took up this progressive and humane subject, and 
through amendments from time to time, finally enacted substantially the present 
law, on April 23, 1908 (99 0. L., 192). This act embraces Sections 1643, 1653, 
General Code, cited by you. 

The intention of the legislature was to vest in the courts the absolute ciJ"ntrol 
of all dependent children brought before them. 

This is what Section 1643 provides, and this is true whether the child is in an 
institution or elsewhere. The court can remove it, and place it where the child's 
interests, as viewed by the court, require. 

Section 1653 says the judge may commit a dependent child, under 17 years, 
"to the care of some suitable state or county institution, etc." Now a children's 
home is a suitable county institution, and I am of opinion that the officers of such 
home are bound to receive into said home, dependent children committ~d thereto 
by the judge, providing they are residents of the county, and free from disease or 
dangerous bodily infirmities. This is a cumulative means of admission, not pro
vided in the old law, and is the outgrowth of the advanced grounds provided by 
the juvenile act. 

The juvenile law and the sections above quoted, do not deprive the trustees 
of the home of the absolute control of the child while in the home, but they may 
not place the same out, indenture or adopt it, without the consent of the commit
ting court. Neither can they discharge or return the child to parents or guardians 
without the court's consent. 

The court retains jurisdiction of the child, and may discharge it any 
time, or change its location, or do any other thing for the child's good, as deter
mined by the court, and the trustees are bound by the court's orders. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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769. 

BUILDIXG OF COUXTY COURT HOUSE-CHANGES :\fADE BY COX~ 
TRACTOR WITHOUT AGREE:\IENT WITH C0::\11IISSIO~ CAXXOT 
BE RECOVERED FOR-CO::\DliSSION MAY NOT PAY. 

Section 2340, General Code, provides that changes or alterations of buildings 
constructed under Section 2333, et seq., General Code, cannot be made without 
agreement in ~~-·riting betwee1~ the commission and the contractor, as provided by 
Section 2340, General Code, and when improvements are made by a contractor 
without such agreement he cmmot recover for such changes. 

The commission is without power to allow compensatiOI~ for such extras. 

CoLUMBUS, OHIO, December 19, 1912. 

HoN. J. W. SMITH, Prosecuting Attorney, Ottawa, Ohio. 
DEAR SIR :-I have your letter of December 12, 1912, in which you inquire: 

"1. This county has just completed the building of a court house 
under the provisions of Section 2333, et seq., of the General Code. Can 
a claim by the contractor for extras be enforced against the county 
where such changes or additions were made without any agreement in 
writing between the commission and the contractor as provided for in 
Section 2340, of the General Code? 

"2. If the claim cannot be enforced against the county, would the 
commission be authorized in its discretion to allow such extras if they 
considered that such changes were necessary and that the county had 
received full value of such changes or extras?" 

Section 2340, General Code, reads : 

"\¥hen approved by the building commission, plans, drawings, repre
sentations, bills of material, specifications of work and estimates of 
cost thereof shall be filed by the county auditor in his office and shall 
not be altered, unless such alteration shall first be drawn, specified and 
estimated as required by law for the original plans and approved by the 
building commission. I\ 0 such changes shall be made until the price to 
be paid therefor shall have been agreed upon in writing between the 
commission and the contractor." 

Attention is called to the sentence, "No such change shall be made until the 
price to be paid therefor shall have been agreed upon in writing between the com
mission and the contractor." Inasmuch as a "change" may not be made until a 
written agreement as above provided is entered into, it necessarily follows that 
payment cannot be made for a change in the plans or contract not so entered into. 

I am further of the opinion that the commission is not authorized to make 
payment of claims which c;umot be enforced against the county. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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770. 

COSTS OF TRANSCRIPT OF TESTIMONY BEFORE GRAND JURY, OR
DERED BY PROSECUTIXG ATTORNEY CANNOT BE TAXED 
AGAINST DEFENDANT. 

A transcript of testim01ty taken before the grand jury, ordered by the prose
cuting attorney, under Section 13561, General Code, is not included in Section 1552, 
General Code, providing for the taxing as costs, transcripts made in criminal cases 
by request of the prosecuting attorney and there is no authority elsewhere in the 
statutes permitting the costs of a transcript so taken before the grand jury to be 
taxed against a defendant. 

CoLUMBus, OHIO, December 19, 1912. 

RoN. THEO. H. TANGEMAN, Prosecuting Attorney, Wapakoneta, Ohio. 
DEAR SIR :-In your letter of December 9, 1912, you inquire: 

"In your opinion, can the expense of making a transcript of testi
mony of witnesses before a grand jury, such transcript being ordered by 
the prosecuting attorney be properly included as part of the costs to be 
taxed against a defendant convicted of an offense in which the tran
script of said testimony was used by the prosecuting attorney." 

I think there is quite a broad distinction between cost of transcripts of testi
mony taken on a trial and before a grand jury. 

Section 13561, General Code, reads: 

"The official stenographer of the county, at the request of the prose
cuting attorney, shall take shorthand notes of the testimony and fur
nish a transcript thereof to him and to no other person, but the stenog
rapher shall withdraw from the jury room before the ju~ors b;gin to 
express their views or give their votes on a matter before them. The 
stenographer shall take an oath, to be administered by the court after 
the grand jurors are sworn, imposing an ·obligation of secrecy to not 
disclose any testimony taken or heard except to such jury or prosecutor, 
unless called upon in a court of justice to make disclosures." 

This section precludes transcripts being given to any person other than the 
prosecuting attorney, except the same be brought out on the trial, in which event 
the same becomes a part of the testimony going before the trial jury. 

Section 1552, General Code, provides i11ter alia: 

"The compensation for transcripts made in criminal cases by re
quest of the prosecuting attorney or the defendant and transcripts or
dered by the court in either civil or criminal cases shall be paid from the 
county treasury and taxed and collected as other costs." 

The language "or by the defendant" cannot be held to apply to transcripts of 
testimony taken before the grand jury, for the reason that under Section 13561, 
the stenographer is prohibited from making the same. 
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I think a fair construction of these statutes is to the effect that transcripts of 
testimony before the grand jury cannot be charged or taxed to the defendant as 
part of the costs of the case. 

Section 1553, provides inter alia: 

"* * * * When the testimony of witnesses is taken before the 
grand jury, they shall receive for such transcript as may be ordered by 
the prosecuting attorney the same compensation per folio and be paid 
therefor in the manner herein provided." 

That is clearly a provision for payment of expense of making a transcript of 
testimony before a grand jury, and does not make the same a part of the costs but 
says the same shall be paid in the manner "herein" provided, thus leaving the 
question to rest upon the provision of Section 1552, and from which it is reason
able to conclude that transcripts of testimony taken before the grand jury were not 
thought to be included in the language "transcripts made in criminal cases by re
quest of the prosecuting attorney," as used in Section 1552. 

There still remains to be considered what is meant by the language "paid as 
herein provided." An examination of the act of April 20, 1904, where the lan
guage was first used, will develop the fact that the language there used was, 

"When the testimony of witnesses is taken before the grand jury in 
any county by such stenographer, in pursuance of Section 7193, of the 
Revised Statutes, they shall receive the same compensation per folio for 
such transcript as may be ordered by the prosecuting attorney, and be 
paid therefor in the manner herein provided." 

A careful examination of the act fails to disclose any provtston for the pay
ment of these transcripts, unless it be held to come within the terms of Section 5 
(97 0. L., 178), where the language is identical with that now found in Section 
1552, General Code. 

The te.stimony taken before the grand jury is taken in the absence of the per
son charged, and he is precluded from being present. 

I wou!J be inclined to question the power of the legislature to charge such 
transcript to the party indicted, but until it does so in express terms, I will hold 
that the cost of such transcript cannot be charged to a defendant as part of the 
costs in a criminal case nor included in costs to be paid by the state in the event of 
conviction and sentence to the penitentiary. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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(To the City Solicitors) 

8. 

CHIEF OF POLICE-CANNOT BE SUMMARILY DISMISSED BY MAYOR 
-POWER OF SUSPENSION SUBJECT TO JUDGMENT OF CIVIL 
SERVICE-CLASSIFIED SERVICE. 

Mayor of a city may not remove a chief of police and appoint a successor ·un
less charges are filed and the same sustained by the civil service commission. 

The words "as provided by law" as employed in Section 4484, of the General 
Code, establish a connection with Section 152, of the Municipal Code, which limits 
the powers of the mayor with reference to the chief of police to those of suspen
sion for specified causes. 

It is unquestionable that a mayor may suspend a chief of police only for speci
fied causes and that such suspension is subject to the review and final judgment of 
the civil service commission. It is contrary to the intent of the legislature that the 
mayor's powers of suspension should be limited to certain specified causes and sub
ject to supervision and review, whilst the same official's powers of summary re
moval should be unlimited, absolute and final. So long as the greater includes the 
less the victim of a minor wrong should not be accorded greater rights nor privi
leges than are granted to a like victim of a greater one." 

Chiefs of police are now members of the unclassified service. 

CoLUMBUS, Omo, January 3, 1912. 

HoN. A. E. JAcOBS, City Solicitor, Wellston, Ohio. 
DEAR SrR :-Your favor of December 28, 1911, received. You inquire whether 

I have issued an opinion in reference to the chief of police of cities being removed 
only for cause. 

Your inquiry touches a subject of vast importance to the municipalities of the 
state, and I have, therefore, given the matter considerable investigation and care
ful consideration, arriving at the conclusion that the mayor of a city may not re
move a chief of police and appoint a successor unless charges are filed and sustained 
by the proper tribunal as hereinafter pointed out. 

It is sometimes advantageous to first state the position of the adverse side, 
and having at hand the brief of one of the leading law firms of the state in sup
port of the claim that a mayor of a city may remove the chief of police and ap
point a successor under the municipal code of the state, as amended, I shall now 
give copy of that brief, and then point out wherein I think the brief so fully covers 
the claim of those who take the view opposite from myself that I think little could 
be added to it on said proposition in favor of removal without cause. 

COPY OF BRIEF. 

"Can a mayor of a city remove a chief of police and appoint a 
successor under the Municipal Code of the state of Ohio, as amended? 
"Section 129 of the Municipal Code, as originally enacted provided: 

"The mayor shall be elected for a term of two years and shall 
serve until his successor is elected and qualified. He shall be an elector 
of the corporation. The mayor shall be the chief conservator of the 
peace within the corporation and shall have such other powers and per
form such other duties as are conferred and required in Sections 1746, 
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1747 and 1748, of the Revised Statutes of Ohio; such as are provided in 
this act, and all other acts or parts of acts applying to all cities of the 
state and not inconsistent herewith. 

"The directors and officers provided in this act shall have the ex
clusive right, subject to the limitations herein prescribed to appoint all 
officers, clerks and employes, in their several respective departments or 
offices, and shall likewise, subject to the limitations herein prescribed, 
have sole power to remove or suspend any of such officers, clerks, or 
employes. 

"As the subject matter of Sections 1746, 1747 and 1748 is not 
in any wise germane to the proposition under consideration, we shall 
not give them consideration. There are, however, two distinctive fea
tures of the statute above that should be noted: 

"First, the mayor has no power either of appointment or of re
moval; the power of appointment and removal or suspension being lodged 
exclusively in the directors and officers provided in the act. 

"Second, the statute by its wording makes a distinction between 
'removal' and 'suspension' of officers, and this is plain from the disjunc
tive 'or' in the last line 'power to remove or suspend.' 

"Section 129, of the Municipal Code of Ohio, remained as given 
above until 1908, when it was amemled to read as follows: 

" 'The mayor shall be elected for a term of two years and shall 
serve until his successor is elected and qualified. He shall be an elector 
of the corporation. The mayor shall be the chief conservator of the 
peace within the corporation. He shall appoint and have the power to 
remove the director of public service, the director of public safety and the 
heads of the sub-departments of the departments of public service and 
public safety, and shall have such other powers and perform such other 
duties as are conferred and required in Sections 1746, 1747 and 1748, of 
the Revised Statutes of Ohio; such as are provided in this act, and all 
other acts or parts of acts applying to all cities of the state and not in
consistent herewith. 

" 'The directors and officers provided for in this act shall have the 
exclusive right, subject to the limitations herein prescribed to appoint 
all officers, clerks and employes in their several respective departments 
or offices and shall likewise, s"ubjcct to the limitations herein prescribed, 
have sole power to remove or suspend any such officers, clerks or em
ployes.' 

"Two very important features of this amendment are worthy of 
note: 

"First, the power of removal of heads of sub-departments is vested 
in the mayor, and this power is an unqualified power in so far as any 
limitation prescribed by this section is concerned. 

"Second, as in the original section the distinction between 'removal' 
and 'suspension' is preserved with the same clearness as in the original 
section. Tn fact, if there is any difference between the sections in this 
respect it is a clearer expression of legislative intent in the latter to 
emphasize the distinction between removal and suspension. In the latter 
section the disjunctive is used as in the former, and in addition to this 
the power of removal is vested ia the mayor, but nothing is said about 
suspensioll in referring to his powers. 

"The last section above quoted-Section 129-as amended (99 0. L., 
562), in so far as the duties and powers of the mayor arc concerned, 1s 
carried into the General Code of Ohio, as Sections 4249 and 4250. 

21-Yol. II-A. G. 
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"It now becomes necessary to inquire, first, as to the power of the 
mayor to suspend chiefs of the police and fire departments, and second, 
as to whether or not there are any other provisions that would limit the 
power of the mayor in removing such chiefs. 

"As to the first, Section 152 of the original Municipal Code, pre
scribed his powers as follows: 

"'The mayor shall have the exclusive right to suspend the chief of 
police department or the chief of the fire department for incompetence, 
gross neglect- of duty, gross immorality, habitual drunkenness,. failure to 
obey orders given him by proper authority or for any other reasonable 
or just cause. In the event that either the said chief of police ~r chief of 
the fire department shall be suspended as herein provided it shall be the 
duty of the mayor to forthwith certify such fact, together with the 
cause of suspension, to the board of public safety, which shall within five 
days from and after the date of the receipt of such notice proceed to hear 
said charges and render its judgment thereon, which shall be final.' 

"The above section as amended is now Section 4381, of the Gen
eral Code of Ohio; the amendt:nent, however, not being of such a nature 
as to warrant quoting of the same herein. 

"The feature of this statute that becomes important in this discus
sion is the setting forth the causes of suspension, whereas the statute 
on removal of chiefs by the mayor is silent as to cause. 

"As to the second proposition as to whether or not there are other 
provisions of law that would iimit the power of the mayor in the removal 
of chiefs, we observe that Section 162, of the Municipal Code, as 
amended (99 0. L., 567), provides: 

"'Nothing in this act shall prevent the dismissal or discharge of 
any appointee by the removing board or officer, except the chiefs and 
members of the police and fire departments shall be dismissed only as . 
provided in Section 152 of this act, and the appeal therein provided to 
the board of public safety shall be made to the civil service commis
sion as is therein provided and under such rules as the commission may 
adopt.' 

"The above section, which became Section 4484 of the General Code 
of Ohio, is amended in 102 0. L., 45, where it is amended and all refer
ence to Section 152 omitted; and, since "this amendment is important, it 
is essential that it be quoted in full. 

"'Nothing herein shall prevent the dismissal or discharge of any 
appointee by the removing board or officer, except that the chiefs and 
members of the police and fire departments and the sanitary police shall 
be dismissed only as provided by law, and the app~al therefrom shall be 
made to the civil service commission under such rules as the commis
sion may adopt.' 

"This having been passed March 11, 1911, would seem on the face 
of it to settle this controversy, and that no chief could be dismissed with
out the power or right, rather of appeal. And it could not be contended 
within reason that the word dismissal did not include removal. 

"However, Section 166, of the Municipal Code, as amended (99 
0. L., 567), throws light upon this proposition: 

"'No officer, secretary, clerk, sergeant, patrolman, foreman, or 
employe serving in the police or fire departments of any city of this 
state at the time this act goes into effect shali be removed or reduced in 
rank or pay, except in accordance with the provisions of Section 152, 
of this act.' 
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''This section limiting the power to remove to chiefs appointed after 
this act-1908-read in connection with Section 4249 and 4250, of the 
General Code of Ohio, would clearly indicate that the mayor has the 
power to remove chiefs appointed after the Paine law became effective. 

"In fact there can be no question about this as the supreme court 
in the case of The State ex rei. vs. Roney, 82 0. S., 376, so decided. 

"The only question that remains then is whether or not Section 
4484, as amended (102 0. L., 48), and given above, limits the power and 
makes it necessary to effect the removal only in such manner as to give. 
the removed chief the right of appeal. 

"It would seem that the intent of such amended section i~ to so limit 
the power. But when from a review of all statutes governing this power 
and all authorities construing the same, we find that nowhere is this power 
limited to cause, it would be difficult to see just how an appeal could 
be effected. 

"If the statutes giving the power to remove give the power unlim
ited and unqualified and without making it necessary to assign a cause, it 
is difficult to perceive just how Section 4484 could be followed; in other 
words without amending former sections giving this power, we submit 
that the provisions of Section 4484 in so far as removal of chiefs is 
concerned, is nugatory. 

"Viewing the matter as we do we are of the opinion that the chief 
of police of this city appointed January 1, 1910, is subject to removal, 
and the newly elected mayor may remove and appoint a successor. 
(Signed.)" 

It will be noted that counsel writing the brief say: 

"As to second proposition as to whether or not there are other pro
visions of law that would limit the power of the mayor in the removal of 
chiefs, we observe that Section 162, of the Municipal Code, as amended 
(99 0. L., 567), provides: 

"'Nothing in this act shall prevent the dismissal or discharge of any 
appointee by the removing board or officer, except that chiefs and mem
bers of the police and fire departments shall be dismissed only as provided 
in Section 152 of this act and the appeal therein provided to the board 
of public safety shall be made to the civil service commission as is there
in. provided and under such rules as the commission may adopt. * *' 

"The above section which became Section 4484 of the General 
Code of Ohio, is amended. in 102 0. L., 45, where it is amended and all 
refere11ce to Section 152 omitted; and, since this amendment is im
portant it is essential that it be quoted in full. 

'Nothing herein shall prevent the dismissal or discharge of any 
appointee by the removing board or officer, except that the chiefs and 
members of the police and fire departments and the sanitary police shall 
be dismissed only as provided by Ia~. and the appeal therefrom shall be 
made to the civil service commission under such rules as the commis
sion may adopt.' 

"This having been passed March 11, 1911, would seem on the face 
of it to settle this controversy, and that no chief could be dismissed 
without the power or right, rather, of appeal. And it could not be con
tended within reason that the word dismissal did not include removal.'' 
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It is here conceded, and I think properly, that the word "dismissal," as con-
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tained in the amendment, includes "removal." At first glance it might appear that 
because all direct reference to Section 152, of the Municipal Code, is left out of 
Section 4484, of the General Code, therefore, the provisions of Section 152 do not 
apply. In other words, that there is a link out of the chain connecting Section 
4484 of the General Code with Section 152 of the Municipal Code, but such con
nection is nevertheless there. It will be kept in mind that the codifying commis
sion sought to change the verbiage so as to express the laws in the best legal way, 
and in Section 4484 they, therefore, in lieu· of the expression "shall be dismissed only 
as provided in Section 152 of this act" (to be found in Section 162 of the Paine 
law, which passed into Section 4484, General Code) used the expression "shall be 
dismissed only a:s provided by law." This makes the connection plain between 
original section 152, of the Municipal Code, which is as follows: 

"The chief of the police and the chief of the fire department shall 
have exclus·ive right to suspend any of the deputies, officers or employes 
in his respective department and under his management and control, for 
incompetence, gross neglect of duty, gross immorality, habitual drunken
ness, failure to obey orders given him by the proper authority, or for 
any other reasonable and just cause. 

"If any such employe be suspended as herein provided, the said 
chief of police or the chief of the fire department, as the case may be, 
shall forthwith in writing, certify such fact, together with the cause of 
such suspension, to the mayor, who shall within five clays from the re
ceipt of the same, proceed to inquire· into the cause of such suspension 
and render his judgment thereon and his judgment in the matter shall be 
final, except as otherwise provided in this act. · 

"The mayor shall have the exclusive right to suspend the chief of 
the police department or the chief of the fire department for incom
petence, gross neglect of duty, gross immorality, habitual drunkenness, 
failure to obey orders given him by the proper authority or for any 
other reasonable and just cause. In the event that either the said chief 
of police or chief of the fire department shall be suspended as herein 
provided, it shall be the duty of the mayor to forthwith certify such fact, 
together with the cause of such suspension, to the board of public safety, 
which shall within five days from and after the date of the receipt of 
such notice proceed to hear said charges and render its judgment thereon, 
which shall be final." 

And its successor, Section 4381, General Code, which is as follows: 

"The mayor shall have the exclusive right to suspend the chief of 
the police department or the chief of the fire department for incom
petence, gross neglect of duty, gross immorality, habitual drunkenness, 
failure to obey orders given him by the proper authority or for any 
other reasonable and just cause. If either the chief of police or chief of 
the fire department is so suspended, the mayor forthwith shall certify 
such fact, together with the cause of such suspension, to the civil service 
commission, who within five days from the date of receipt of such notice 
shall proceed to hear such charges and render judgment thereon, which 
shall be final." 

On the one hand, and Section 4484, General Code, on the other hand, the lat
ter section being as follows: 
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"Xothing herein shall preyent the dismissal or discharge of any 
appointee by the removing board or officer, except that the chiefs and 
members of the police and fire departments shall be dismissed only as 
provided by law, and the appeal therefrom shall be made to the civil 
servict commission under such rules as the commission may adopt.'' 
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The latter section was amended by the act of l\Iarch 15, 1911, the amended 
act being as follows: 

"Nothing herein shall prevent the dismissal or discharge of any 
appointee by the removing board or officer, except the chiefs and mem
bers of the police and fire departments and of the sanitary police shall 
be dismissed only as provided by law, and the appeal therefrom shall 
be made to the civil service commission under such rules as the com
mission may adopt." 

It will be noted that the last amendment does not affect the question at hand, 
because it simply adds to the provision of the statute the words "the sanitary po
lice.'' This would seem to make the connection complete and to disclose that by 
legislative interpretation itself the action taken under the provisions of Section 
152, of the Municipal Code, is one that may lead to permanent removal as well as 
temporary suspension. In other words, "suspend" is used in the broad sense in 
Section 152, of the Municipal Code, otherwise the word "dismissal" would have no 
place in either Section 4484, General Code, or the amendment thereto found in 
102 0. L., 45. 

Referring again to the brief of counsel, he says: 

"However, Section 166, of the Municipal Code, as amended (99 0. 
L., 567), throws light upon this proposition: 

"'No officer, secretary, clerk, sergeant, patrolmen, foreman, or other 
employe serving in the police or fire departments of any city of this state 
at the time this act goes into effect shall be removed or reduced in 
rank or pay, except in accordance with the provisions of Section 152 of 
this act.' 

"This action limiting the power to remove to chiefs appointed 
after this act-1908--read in connection with Sections 4249 and 4250, of 
the General Code of Ohio, would clearly indicate that the mayor has the 
power to remove chiefs appointed after the Paine law became effective. 

"In fact there can be no question about this, as the supreme court 
in the case of The State ex rei. vs. Roney, 82 0. S., 376, so decided." 

The principle of the Roney case, in my judgment, settles the matter at hand 
against the right of removal of chiefs without cause, and counsel have put just the 
opposite construction upon it that it properly bears. The question in dispute there was 
as to when Section 162, of the Paine law, went into effect. It will be kept in mind 
also that Section 162, of the Paine law, is still in full force and .. effect, it passing 
into Section 4484, supra, and the latter as aforesaid into the act of ).larch 15, 1911. 
The fourth syllabus in the Roney case is as follows: 

"Between July 31 and January 2, 1910, the exercise of the power of 
appointment and of removal of the chief of police of a city was at the 
pleasure of the mayor, excepting that the appointee must be an elector of 
the city." 
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Judge Summers, speaking for the court, page 382 said: 

"As already stated, the repeal of the sections providing for a board 
of public safety was in effect on August 1, 1909, so that there was no 
classified list from which to appoint a chief of police; and Section 162 
providing that the chief of police shall be dismissed only as provided in 
Section 152 did not take effect until from and after January 1, 1910, and . 
Section 186 does not apply to the chief of police because as to him spe
cial provision is made, so that on August 1, 1909, and from then until 
from and after January 1, 1910, the only limitation or regulation of the 
mayor's power of appointment and removal of a chief of police was that 
the appointee must be an elector of the city. This raises the questions, 
when did Section 162 take effect, and was the relator removed before 
the section took effect? The act declares that Section 162 shall take ef
fect and be in force from and after January 1, 1910. The terms of of
fice of mayors expired on December 31, 1909, and new terms commenced 
and new mayors came into office· on January 1, 1910, but there is noth
ing in that fact or in the act to show that the legislature intended the 
act to take effect on that date, or that its selection of a date was not 
purely arbitrary, so that the question is, what is meant by the words 
from and after January 1, 1910? The word 'from' is a word of exclu
sion, and excluding Janmi'ry 1, the section was in effect on January 2. In 
some cases a distinction is made between computations of time from an 
act done and those from the date and day of the date, including the 
day of the act clone in the former and excluding the clay of the date ·in 
the latter. I. Lewis' Sutherland Statutory Construction (2 eel.), Section 
185. In Minnesota the day of the passage is excluded where the act pro
vides it shall take effect 'from and after its passage.' Parkinson vs. 
Brandenburg, 35 Minn., 294. And in ·wisconsin, where an act takes ef
fect from and after its passage and publication, the clay of publication 
is excluded. O'Connor vs. Fon clu Lac, 109 Wis., 253. In this state the 
distinction referred to in Sutherland seems to be made. l\ law made to 
take effect from and after its passage is in effect on the day of its pas
sage. (State ex rei. vs. O'Brien et al., 47 Ohio St., 464), while in com
puting time under a statute making an act unlawful from a clay named 
to another day named, the first is excluded and the last included. The 
State of Ohio vs. Elson, 77 Ohio St., 489. But whether or not the clay 
of an act done should be included, there can be no doubt that the clay 
named from which the act is to be in effect should be excluded, and 
that the section was not in effect until January 2, 1910. 

"This brings us to the question whether the removal of the relator 
was valid. Section 168 having gone into effect after the mayor declared 
the relator removed but before notice to the • relator of the removal. 
The removal without notice and without a hearing, being authorized at 
the time the power was exercised, was accomplished, although it was not 
complete until notice to the relator. It was held in Fitz's Case, Cro. 
Eliz. 12, that a sheriff is not discharged from his office until the new 
patent is shown to. him, and in Boucher vs. \Viseman, Cro. Eliz. 440, 
that the office of sheriff continues until he has regular notice of his dis
charge. These cases and others are reviewed by Allen ]., in Holley vs. 
::\fayor, etc., of Xew York City,.59 X. Y., 166, and then. says: 'Public 
policy and justice to the superseded official may require that he shall not 
he treated as a trespasser, and that his acts shall be valid until he has 
notice that his authority has been revoked, but further than this, no case 
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has, as yet gone, so far as reported decisions have come under my 
notice.' In The State ex rei. Kuhlman vs. Rost, 47 La. An. 53-60, it is 
said by Xicholls, C. J.: 'If the governor had the power to remove him, 
there was no necessity for official notification to him of the removal to 
bring it about. The removal of itself operated a divestiture of the office, 
at least for the purposes of this suit. Had intermediate action taken 
place before notice in which Cambre had participated in ignorance of 
his removal, and were the validity of the action taken at that time and 
under these circumstances contested, a different question would arise.' 

"From these considerations it follows that the removal of the relator 
and the appointment of the defendant was authorized, and the question 
as to whether the relator was an elector is immaterial." 

1541 

It will, therefore, be seen that the court in reviewing its conclusion did so 
expressly on the ground that Section 162 was not in effect on the day that the· 
removal of the chief of police of :\Iarietta was made. This case, it seems to me, 
settles the matter at hand. It will be noticed that Judge Summers gives expres
sion to the proposition that where special provision is made the general provi
sions do not apply. It certainly would be an unreasonable interpretation to hold 
that a mayor might remove a chief of police summarily, and without cause, and 
yet would be called upon to prove his case when suspending. It is true that ordi
narily suspension means deprivation of the right to perform the duties of an office 
for a specified time, but in that case suspension is but a preliminary step and remov
able, and surely the power of suspension in its limited sense is. absolute. That 
suspension may properly be followed by a judgment of suspension, reduction or 
dismissal from the department is disclosed by the legislature itself. Note the lan
guage of Section 4390, General Code,' as found in 101 0. L., 297: 

"If any such employe is suspended as herein provided, the chief of 
police or the chief of the fire department, as the case may be, forthwith 
in writing, shall certify such fact, together with the cause for such sus
pension to the director of public safety, who within five days from the 
receipt thereof, shall proceed to i11quirc into the cause of such susteusion 
a11d re11der judgme11t tlu:reo11, o;.\'lzich judgme11t, if the charge be sustained, 
may be either suspension, reduction in rank or dismissal from the de
partment, and such judgment in the matter shall be final except as 
otherwise provided in this sub-division. Said director, in any investiga
tion of charges against a member of the police or fire department shall 
have the oame powers to administer oaths and to secure the attendance 
of witnesses and the production of books and papers as are conferred 
by this sub-division upon the mayor." 

:\ote also Section 4487, of the General Code, found likewise in 101 0. L., 297: 

"The director of public safety may suspend any of the employes of 
the police or fire department who are by law his exclusive management 
and control, for incompetence, gross neglect of duty, gross immorality, 
habitual drunkenncs;;, failure to obey orders gi\·en him hy the proper 
authority, or for any other reasonable and just cause, and shall forth
with notify such employe of the charges against him, and within five 
days thereafter, shall proceed to inquire into such charges and render 
his judgment thereon, which judgment, if the charge be sustained, may 
be either suspension, reduction in rank or dismissal from the department, 
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and such judgment in the matter shall be final except as otherwise pro
vided in this sup-division." 

It seems to me that it is almost an absurd proposition to hold that a mayor 
may summarily remove a chief of police, and yet when it comes to suspension for 
a limited time require him to have as a ground therefor, and to be proven before 
the civil service commission, the fact that such chief is incompetent or has been 
guilty of gross neglect of duty, gross immorality, habitual drunkenness, failure to 
obey orders given him by the proper authorities or for any other reasonable or 
just cause. Can it be said for a moment that the legislature intended a locus 
pmitentiae for a habitual drunkard? It might with reference to himself but cer
tainly not with reference to the public. The very seriousness of the charges re
ferred to in Section 4381 indicate the power of absolute removal through the mayor 
and the civil service commission for cause. 

Quoting again from the .brief of counsel: 

"The only question that remains then is whether or not Section 
4484, as amended (102 0. L., 48), and given above, limits the power and 
makes it necessary to effect the removal only in such manner as to give 
the removal chief the right of appeal. 

"It would seem that the intent of such amended section is to so 
limit the power. But when from a review of all statutes governing this 
power and all the authorities construing the same, we find that no
where is this power limited to cause, it would be difficult to see just how 
an appeal could be effected." 

The answer to all of which is that Section 162, of the Paine law, has been in 
effect since January 2, 1910; that under its provisions the chief and members of 
the fire and police departments shall be dismissed as provided only in Section 152 
of this act, and the appeal therein provided to the board of public safety shall be 
made to the public senice commission as therein provided. Coul<l anything be 
plainer than the language used therein, "shall be dismissed only as provided in Sec
tion 152 ?" The language now being, "shall be dismissed only as provided by law," 
the exact equivalent. 

Quoting again from the brief of counsel: 

"If the statutes giving the power to remove give the power unlim
ited and unqualified and without making it necessary to assign a cause, 
it is difficult to perceive just how Section 4484 could be followed; in 
other words, without amending former sections giving this power, we 
submit that the provisions of Section 4484 in so far as removal of chiefs 
is concerned, is nugatory." 

The helplessness of a court to declare nugatory the last act ef a legislature 
when the same is not unconstitutional is so well stated by Judge Summers as to 
not merit discussion here. If there was anything contradictory between Section 
4484, General Code, and the former statute, 4484, being the last act of the legisla
ture, would control and would impliedly repeal the former section in so far as the 
former section was inconsistent, leaving it stand to give its full scope, except so far 
as supplanted by the latter section. 

Some mention has been made as to whether or not the chief of police is 
within the civil service. In my judgment, that question is not material here. Suf
fice it to say that in the original :\[unicipal Code, Section 149, it was expressly 
provided that the chief of police sball be appointed from the classified list of each 
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department, but the statute was changed, and Section 149, of the :Municipal Code, 
passed into Sections 4374 and 4375 of the General Code, and the provision that the 
chief of police should be appointed from the classified list was omitted. Kow, 
however, by virtue of Section 4479, General Code, the chief of police is within 
the unclassified department of the civil service. 

The foregoing makes very clear what will be hereinafter ~aid and the here
inafter part is really all that need be gone into to decide the matter at hand. 

By virtue of Section 129, ::\Iunicipal Code, VoL 96, the exclusive right of the 
appointment and removal of officers, clerks and employes was in the directors and 
officers mentioned in said Section 129. The last mentioned section was amended by 
Section 129, of the Paine law, and the power of the appointment and removal of 
the director of public service, the director of puhlic safety and the heads uf the 
subdep:utments of public sen·ice ami public safely, was lodged in the mayor, and 
was absolute, except as hereinafter stated. 

Section 129, of the Paine law, passed into Sections 4249 and 4250, of the 
General Code, leaving the same absolute power, except this: Section 162, of the 
Paine law, being the same Jaw that granted the power of appointment and removal 
in the mayor, says: 

"Nothing in this act shall prevent the dismissal or discharge of any 
appointee by the removing hoard or officer (leaving up to this point 
absolute the power of removal); except that the chiefs and members of 
the police and fire departments shall be dismissed only as provided in 
Section 152 of this act, and the appeal therein provided to the board of 
public safety shall be made to the civil service commission as is therein 
provided and under such rules as the commission may adopt." 

So that Sections 4249 and 4250, of the General Code, must be read in connec
tion with Section 162, of the Paine law, or Section 4484, of the General Code, as 
amended 102 Ohio Laws, 45. 

Since writing the foregoing, I find an opinion of Judge Foran in the case of 
Collwitzer vs. The City of Cleveland et al., 11 N. P., n. s. 449, wherein Judge Foran 
says on page 457 : 

"The two sections of the General Code, 4484 and 4485, seem to be 
carved out of this original Section 162, as amended, of the Municipal 
Code of 1902. This section will be found on page 567 of 99 0. L., and 
the following extract is significant: 'Nothing in this act shall prevent 
the dismissal or discharge of any appointee by the removing board or 
officer, except that the chiefs and members of the police and fire depart
ments shall be dismissed only as provided in Section 152 of this act.' 
lf the Paine amendment to the Municipal Code of 1902 is to stand by 
itself, the phrase 'Section 152 of this act' is incomprehensible, because the 
amendatory Paine act does not contain any such section. The language 
refers plainly and explicitly to Section 152 of the act of October 22, 
1902, of the Municipal Code act of 1902; and the Paine act being merely 
amendatory of the act of October 22, 1902, Section 158, of the Munici
pal Code of 1902, as thus amended, clearly and equivocally extends the 
merit system to all departments of the public service, the sanitary police 
included." 

So that by the language of Judge Foran, the Paine act is directly connected 
with the original :Municipal Code act, of which it is amendatory, and all provisions 
are in pari materia and living statutes, except in so far as repealed. 
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Suspension and removal or dismissal are not equivalent terms, the distinc"tion 
being that while each results in the same thing, the one is permanent while the 
other is merely temporary, and it would be doing Yiolence to reason to hold that an 
officer who was temporarily dismissed should have rights not accorded to one from 
v:hom his office was permanently taken away. So long as the greater includes the 
less, the victim in a minor wrong should not be accorded greater rights nor privi
leges than are granted to a like ·victim of a greater one. 

16. 

Very respectfully yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

TAXES AND TAXATIOX-S~IITH ONE PER CENT. LAW-TAXING DIS
TRICTS-PROPORTIO?\ATE SHARE OF SHORTAGE-DISCRETION 
OF BUDGET COl\Il\llSSION-INJUNCTIO?\S. 

In general, a city or any other taxing district cannot be made to bear more 
than its proportionate share of a shortage 1iwde necessary to bring the total levy 
for all purposes within the limitations of the Smith one per cent. tax law. The 
abuse of discretion, however, on tlze part of the budget commissioners must be 
clearly apparent before the courts will substitute their judgment for that of the 
budget c0111111ission. 

2. The direction of the supreme court in State vs. Sanzenbacher, stating that 
it is the duty of the budget commission in revising and reducing levies "to have due 
regard to the proportio11s of the total amowzt that each taxing board or ta.ri11g of
ficers are authorized to levy" is not to be construed strictly. Tlze words imply a 
discretionary power on the part of the commissiou. 

3. A clear, arbitrar:y and co11siderable ~·iolatiou of this discretion 11111y be 
remedied by i11junctio11 or ma11damus. 

CoLUMBUS, OHIO, January 3, 1912. 

HoN. W. R. WHITE, City Solicitor, Gallipolis, Ohio. 
DEAR SIR :-I beg to acknowledge receipt of your letter of December 21, 

1911, submitting therein for my opinion thereon the following question: 

"Can an appeal of any kind be taken from the adjustment and cer
tification of the budget to the auditor by the budget commissioners
especially if any improper adjustment has been made? 

"Can the estimates made by the city be cut down so as to take care 
of the shortage of the county generally-that is, can the city be com
pelled to bear more than its proportionate share of the shortage of 
the funds needed for county purposes?" 

The duties of the budget commission are prescribed in Section 5649-3c, Gen
eral Code, as enacted, 102 0. L., 271. This section provides in part as follows: 

"* * If the budget commissioners find * * the total amount 
of taxes to be raised therein * * to exceed such authorized amount 
in any * * taxing district in the county, the budget commissioners 
shall adjust the various amounts to be raised so that the total amount 
thereof shall not exceed in any taxing district the sum authorized to be 
levied therein. In making such adjustment the budget commissbners 
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may revise and change the annual estimates contained in such budgets, 
am\ may reduce any or all the items in any such budget, but shall not 
increase the total of any such budget, or any item therein. The budget 
commissioners shall reduce the estimates contained in any or all such 
budgets by such amount or amounts as will bring the total for each 
* * taxing district, within the limits provided by law. 

"\Vhen the budget commissioners have completed their work they 
shall certify their action to the county auditor, who shall ascertain the 
rate of taxes necessary to be levied upon the taxable property therein 
of such * ':' taxing district, returned on the grand duplicate, and 
place it on the tax list of the county." 
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In the case of State ex rei. vs. Sanzenbacher, N'o. 13118, recently decided by 
the supreme court of this state, the foregoing provisions were construed as follows: 

"* * and whenever such levy exceeds either of said limitations, 
then it is the duty of the budget commission to revise and reduce said 
levies in manner and form as directed and authorized by Section 
S649-3c, General Code, as enacted June 2, 1911, having due regard to the 
proportions of the total amount that each taxing board or taxing officers 
are autlzori:;ed to levy, so that such aggregate of all taxes for all pur
poses in each taxing district shall not exceed ten mills on the dollar ex
clusive of sinking fund and interest purposes as aforesaid, and shall not 
produce for the year 1911 a greater amount of taxes than levied in the 
year 1910, as provided in paragraph 3 of this entry * * *" 

In holding that the budget commission in the discharge of its duties under 
the section above quoted must "have due regard to the proportions of the total 
amount that each taxing board or taxing officers .are authorized to levy," the su
prenw court, in my opinion, did not intend to lay down a hard and fast rule to be bind
ing upon the budget commission. Rather, in my opinion, the intention of the su
preme court was to indicate what might in a given case amount to an abuse of the 
discretion reposed in the budget commission. That is to say, while the budget 
commission is not obliged to preserve strictly the proportions of Section S649-3a 
in reducing the various budgets so as to bring the total within the limitations of 
the one per cent. law, yet any considerable or arbitrary deviation from these pro
portions will be presumed to be an abuse of discretion. Such an abuse of discre
tion may, of course, be remedied by proceedings of a judicial nature either in in
junction or in mandamus directing the budget commissioners properly to exercise 
their discretion and enjoining them from making a certificate which will amount 
to an improper exercise of such discretion. Such a proceeding, in my judgment, 
would constitute the only "appeal" from the adjustment and certification of the 
budget by the commissioners to the auditors. It would seem to afford an adequate 
remedy available to any taxing district aggrieved by the action of the budget com
missioners, and could be pursued in any case in which there has been a clear abuse 
of the discretion of the commissioners. 

Yet it must not be forgotten that the power of the budget commissioners is, 
in every sense of the word, a discretionary power. The supreme court's decision 
is not, as I have already indicated, to he taken as laying down the principle that 
courts will substitute their discretion for that of the budget commissioners. So 
long as the courts cannot say there has been an abuse of discretion, the action 
of the budget commission will not, in my opinion, be interfered with. 

The one per cent. law, so-called, does not provide for any direct appeal to the 
courts or to any other authority from the certification of the budget commissioners. 
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The remedy which I have described is the only one, in my judgment, available for 
the correction of an improper exercise of power on the part of the budget com
mission. 

Your second question cannot be categorically answered. In general it may 
be said that a city or any other taxing district cannot be made to bear more than 
its proportionate share of a shortage made necessary in order to bring the total 
levy for all purposes within the limitations of the act. Yet if it does not appear 
that the failure of the budget commissioners to observe the proportions set forth 
in Section 5649-3a amounts to an abuse of discretion, the courts would not, in my 
judgment, interfere. 

23. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

CITY SOLlCITOR-C01lPENSATION AS PROSECUTOR-GERMANE OR 
INCIDENTAL DUTIES-OFFICES DEPENDENT AND INDEPEND
ENT-CHANGE OR INCREASE OF COMPENSATION DURING 
TERM OF OFFICE. 

If the purpose has been set forth in the annual budget, and the appropriation ~ 

is within the amount fixed by tlze budget commissioners as provided. by Section 
5649-3d, General Code, and the council has not fixed the allowance for compensa
tion of a city solicitor for services performed as prosecutor in the police or 111ayor's 
court, it 111ay fix such allowance during the i11cumbeucy of s1tch offices. 

The duties of the prosecutor are not so germaue or incideutal to those of 
city solicitor as to make a fixing of COIIIpensation for 011e of the offices a change 
or increase in the compensation of the other. 

CoLUMBus, OHIO, January 12, 1912. 

HoN. JoHN E. ScoTT, City Solicitor, Salem, Ohio. 
DEAR SIR :-Your favor of January 2, 1912, ts received m which you ask an 

opinion of the following: 

"I was elected city solicitor at the last general election and am now 
serving as such solicitor. Has the council authority under Section 
4307, General Code, to make an allowance to me, for prosecuting in 
the mayor's court, or would such action upon the part of council at 
this time be contrary to Section 4213, General Code? I will appre
ciate the favor very much if you will kindly favor me with a pronipt 
reply. Council wishes to make the necessary appropriation for the 
present half year if permitted." 

I assume from your letter that no compensation has ever been fixed or 
allowed for the service of the city solicitor, performed as prosecutor in the 
mayor's court. 

Section 4213, General Code, provides: 

"The salary of any officer, clerk or employe shall not be increased 
or diminished during the term for which he was elected or appointed, 
and, except as otherwise provided in this title, all fees pertaining to any 
office shall be paid into the city treasury." · 
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Section 4305, General Code, prescribes the general duties and powers of a 
city solicitor as follows: 

"The solicitor shall prepare all contracts, bonds and uther instru
ments in writing in which the city is concerned, and shall serve the 
several directors and officers mentioned in this title as legal counsel 
and attorney." 

Section 4306, General Code, as amended in 102 Ohio Laws 131, provides that 
the solicitor shall act as prosecutor in the police and mayor's court, as follows: 

"The solicitor shall also be prosecuting attorney of the police or 
mayor's court. When council allows an assistant or assistants to the 
solicitor, he may designate an assistant or assistants to act as pros
ecuting attorney or attorneys of the police or mayor's court. The 
person thus designated shall be subject to the approval of the city 
council." 

Section 4307, General Code, as amended in 102 Ohio Laws 131 prescribes the 
duties of the prosecutor in the police and mayor's court, and the manner of fixing 
his compensation, as follows: 

"The prosecuting attorney of the police or mayor's court shall 
prosecute all cases brought before such court, and perform the same 
duties, as far as they are applicable thereto, as required of the pros
ecuting attorney of the county. The city solicitor or the assistant or 
assistants whom he may designate to act as prosecuting attorney or 
attorneys of the police or mayor's court shall receive for this service 
such compensation as council may prescribe, and such additional com
pensation as the county commissioners shall allow." 

The question arises, are the offices of city solicitor and prosecuting attorney 
of the police and mayor's court, separate offices, filled by the same person, or are 
they separate functions of one and the same office? 

Section 4305 prescribes the general duties and powers of a city solicitor. 
Section 4306 places a further duty upon him of acting as police prosecutor, where 
no assistant is assigned to that work. Section 4307 sets forth the duties of the 
prosecuting attorney of the police and mayor's court. These duties are different 
from those prescribed for the solicitor. Both positions pertain to legal services, 
that of solicitor has to do with civil and goYernmental duties, while that· of 
prosecutor pertains to criminal law. 

The salary of the solicitor, as solicitor, is fixed by council by Yirtue of the 
statute granting it the power to fix the salaries of city officers. The compensation 
of the solicitor, when he acts as prosecuting attorney of the police or mayor's 
court is allowed by council by authority of Section 4307, General Code, supra. 

When an assistant performs the duties of prosecutor in the police or 
mayor's court there is no question but that the positions of city solicitor and of 
such prosecuting attorney are two separate offices. Does the rule change when 
the city solicitor performs the duties of both positions? In a great many of the 
cities the city solicitor can easily perform the duties of both positions. Rather 
than to have two officials in all cases it has been thought advisable to have the 
same person fill these positions where that is practicable. It will be further ob
served that the solicitor is made ex-officio prosecutor in the mayor's court. 

The syllabus in case of Lewis vs. State, 11 Cir. Dec. 647, is as follows: 
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"The services performed on the decennial county board of equaliza
tion, under the Hendley-Royer law, by the auditor, county surveyor and 
county commissioners are without the scope of their official duties as 
such, and are not so 'incident' or 'germane' to the regular duties of the 
offices to which they have been respectively elected, as to make the 
provision for compensation contained in the Hendley law, in con
travention of the act of the legislature, 94 0. L., 396, or of the con
stitution, Art. 2, Section 20." 

On page 694, J elke, ]., says : 

"An incident or germane duty cannot be larger and more im
portant than the essential or prescribed duties of an office. It seems 
to us that this duty is so large and important that the legislature 
did wisely in not imposing it upon any county officer as such, and 
in confiding it to a separate board; and although the auditor acts as 
a member of the. board, the board's action is so superior to the auditor, 
and controlling upon him is his official capacity as auditor, that his 
position on the board cannot be considered as an incident or germane 
duty. 

"It was said in White vs. East Saginaw, 43 Mich., 567, 6 N. \V., 86, 
in a somewhat different inquiry: 'The imposition of new duties not 
"incidental" or "germane" to the regular duties of his office upon an 
officer, does not change his office, but invests him with a new office.' 

"We therefore are of opinion that the compensation of five dollars 
per day, provided for the auditor in the Hendley law is .not in con
travention of any other legislative provision or of the constitution. 

"This conclusion follows with even greater certainty as to the 
surveyor and county commissioners." 

In the lower court, in the same case, reported as State vs. Lewis, 10 Low. 
Dec. 537, the second and fourth syllabi read: 

"The provisions of Section 20, Article 2, of the Constitution, that 
the salary of a county official cannot be increased during his term of 
office, apply .only to compensation for duties germane to his office or 
inc.idental or collateral thereto, and do not" apply to services rendered 
in an independent employment to which he is appointed by an act of 
the state legislature. 

"Under the foregoing rules, a county surveyor who is required 
by law to perform the duties of a member of the county board of 
equalization, is entitled to compensation therefor, independent of and 
withqut regard to the compensation which he may receive as county 
surveyor." 

On page 539, Dempsey, ]., says: 

"* * * A compensation has been fixed by law for his services as a 
member of the county board of equalization. There is no doubt 
that an officer who receives a stated salary cannot recover further com
pensation for extra duties imposed. upon him by the legislature germane 
to his office, or even for incidental or collateral services which properly 
belong to or form a part of his main office. But this rule has its limit. 
As Judge Potts (24 N. ]. L. R., 768) says: 
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" 'It does not follow from the principles laid down that a public 
officer is bound to perform all manner of public sen·ice without com
pensation, because his office has a salary annexed to it, nor is he, in 
consequence of holding an office, rendered legally incompetent to the 
discharge of duties which are clearly extra-official, outside the scope 
of his official duty.'" 

On page 540, Dempsey, J., further says: 
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"The rule, therefore, may be stated as follows: '\Vhen a public 
officer is employed to render services in an independent employment not 
germane or incidental to his official duties, to which the law has annexed 
compensation, he may receive for such services additional compensation.'" 

The same principle is applied in case of State vs. Coughlan, 18 Low. Dec., 
289, and additional authorities are quoted in the opinion in support of the rule. 

On page 296, Roberts, ]., says: 

"It was held by supreme court of California, Ellis vs. Tulare Co., 
44 Pac. Rep. 575, that county surveyors and ex-officio road commissioners 
whose compensation as such supervisors is fixed by statute, are in ad
dition entitled to pay as such supervisors." 

Applying the rule laid down in the above cases. Are the dtfties of pros
ecuting attorney of the police or mayor's court ''germane" or incident" to the 
duties of a city solicitor? They cannot be said to be incident, becauseo the duties 
of one position are as important as the duties of the other. Tlie duties of the 
prosecutor prescribed in Section 4307, General Code, are not in any way incidental 
. to the duties prescribed in Section 4305, General Code, for the solicitor. The duties 
of each office pertain to a different and distinct phases of legal service. The word 
"germane" means closely related. Although the duties of each office are legal 
services, the duties of one office cannot be said to be closely related to the duties uf 
the other. The respective duties grow out of entirely different transactions and 
concern a different set of persons. 

The statute has recognized a distinction between the duties of each office. 
The duties are separately prescribed. Compensation for each position is fixed by 
authority of different statutes. The positions of solicitor and prosecutor in the 
police or mayor's court are separate and distinct offices, although they may he 
filled by the same person. 

Coming then to the question asked. Council has fixed the salary of the 
solicitor in his capacity as solicitor, but has not fixed any allowance for his 
services as prosecutor. This latter position occupies the same situation as an 
office for which no compensation is fixed. 

On page 558, in case of State vs. Kennon, 7 0. S., 547, Brinkerhof, ]., says: 

"Again, it i, said that no fees,. salary, or other compensation, is 
annexed to the discharge of the duties devolving by statute upon these 
defendants. This is true; and it is also true that compensation to them 
hereafter is nowhere by these statutes prohibited or precluded. That 
they shall not hereafter receive any compensation for services by them 
rendered and expenses incurred under these acts, is nowhere made a 
condition of their acceptance of the trusts reposed in them. Tlure is 
nothing to Prcve11t their appl:yiug to the legislature for compe11satiou, 
nor to prevent the legislature from awardi11g it." 
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In case of State vs. Carlisle, 16 Low. Dec. 263, the syllabus reads: 

"\Vhile an officer cannot attack the constitutionality of a statute 
under which he has received compensation for his official acts, yet where 
such statute has been held unconstitutional in another proceeding and 
such officer enjoined from receiving the salary provided thereunder, he 
will be entitled to the compensation provided by an act passed to take the 
place of such unconstitutional statute; and such amendatory (let will uot 
come within the constitutional inhibition forbidding the legislature to 
clza11ge the salary of an officer during his existing term. 

On page 266, Evans, J., says: 

"If there is no salary at all, or none definitely fixed, then legis
lation providing a salary during his term could not affect any change, for 
there is none existing to affect." 

The rule is that where there is no compensation definitely fixed for an office 
the compensation therefor may be fixed during the incumbency of an officer. 

It is my conclusion that where council has not ·fixed the allowance for com
pensation of a city solicitor for services performed as prosecutor in the police or 
mayor's court, it may fix such allowance during the incumbency of such officer. 

In making the appropriation, however, for such allowance I desire to call 
your attention" to the limitation contained in Section 5649-3d, General Code, 102 
Ohio Laws, 272, which provides: 

"At t11e beginning of each fiscal half year the various boards men
tioned in Section 5649-3a of this act shall make appropriations for 
each of the several objects for which money has to be provided, from 
the moneys known to he in the treasury from the collection of taxes 
and all other sources of revenue, and all expenditures within the follow
ing six months shall he made from and within such appropriations and 
balances thereof, but no aPPropriatio1t shall be made for any purpose 
not set forth in the annual budget nor for a greater amount for such 
purpose than the total amount fi:red by the budget commissioners, ex
clusive of receipts and balances." 

The facts submitted do not permit me to pass upon this phase of the case. 
Respectfully, 

TIMOTHY S. HoGAN, 
Attorney Getteral. 
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35. 

DIRECTOR OF PUBLIC SERVICE-POWER TO CREATE SUBDEPART
l.IEXTS AXD OFFICES-POWER AXD DUTIES OF COUXCIL-
1\IUST FIX SALARIES OF APPOIXTEES. 

The director of public service is tlze sole judge of the 1lllmber of sub
departmeHts to be created and tlze 1111111ber of superiute11dents, deputies a11d em
ployes he shall appoint. 

The CO!IIlcil however, through the exclusive right given it 1111der Section 
4214 of the Ge11eral Code, to fix by ordi11a11ce the salaries and compeusation of 
such offices, lzas a power of check M'er tlze director of public ser·c•ice. 

The cO!IIlcil may be compelled b:y mandamus to pro·vide a sa/arJ• for each 
office or employe so appointed. 

CoLUMBUS, OHIO, December 29, 1911. 

RoN. CLIFFORD L. BELT, City Solicitor, Bellaire, Ohio. 
DEAR SrR :-I am in receipt of your communication wherein you state: 

"Has the director of public service the right undLr Section 4327 
of the General Code to arbitrarily establish subdepartments in the de
partment of service and determine the number of superintendents, 
deputies, etc., therefor? If so, may the council be compelled by man
damus proceedings to provide a salary for each officer or employe ap
pointed for such subdepartment?" 

Section 4327 of the General Code is as follows: 

"The director of public service may establish such subdepartment 
as may be necessary and determine the number of superintendents, 
deputies, inspectors, ·engineers, harbor masters, clerks, laborers, and 
other persons, necessary for the exepttion of the work and the per
formance of the duties of this department." 

Section 4214 of the General Code pr<lvides': 

"Except as otherwise provided in this title, council, by ordinance 
or resolution, shall determine the number of officers, clerks and em
ployes in each department of the city government, and shall fix by 
ordinance or resolution their respective salaries and compensation, 
and the amount of bond to be given for each officer, clerk or employe 
in each department of the government, if any be required. Such bond 
shall be made by such officer, clerk or employe, with surety subject to 
the approval of the mayor." 

You inquire whether a department of public service has the right under 
Section 4327 of the General Code to arbitrarily establish such subdepartments 
in the department of service an.d determine the number of superintendents, 
deputies, etc., therefor? The department of public service under authority of said 
Section 4327 of the General Code has the right to establish such subdepartments as 
he deems necessary and he, under authority of the said section, can determine the 
number of superintendents, deputies, inspectors, employes, harbor masters, clerks, 
laborers and other persons that he needs for the execution of the work and 
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the performance of the duties of his department. However, the director of 
public service should be governed by the needs of the department in the establish
ment of subdepartments and the employment of persons to do the work en
joined upon him by the statutes. He should also keep in mind the principles of 
public economy and should only create departments and employ deputies and 
inspectors when the efficiency in his department demands it, and he should never 
arbitrarily create departments, appoint deputies, etc., just because he has the power 
so to do. However, he is the sole judge of the number of subdepartments he 
creates and the number of the superintendents, deputies and laborers, etc., he shall 
appoint; but council, under authority of Section 4214 of the General Code, has the 
exclusive right to fix by ordinance the salaries and compensation of each officer 
and employe selected by the director of public service, and in case the director 
of public service acts arbitrarily and without necessity, the council can act as 
a check upon the department by fixing the salaries commensurate with the service 
to be performed by any appointee by the department of public service. 

However, in case the department of public service has created any office or 
department or has appoir.ted any deputy or employed any person or persons for 
work in his department, it is mandatory upon council to provide a salary for 
each officer, department or employe appointed. In case of refusal mandamus 
will lie to compel council to act, but the amount to be paid to each oAicer or 
employe rest~ in the discretion of council. 

29. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

COMPENSATION OF ASSISTANT CLERK FOR SERVING NOTICES
APPOINTMENT BY CLERK-POWERS OF COUNCIL TO APPOINT 
-DUTY OF CITY AUDITOR. 

Au assistant clerll appointed b.)• the clerk for the pitrpose of ser·ving notices 
cannot be compensated b:y the couucil if the couucil had neither created the position 
of assistant clerll nor elected a person to fill such positiou, even though mouey 
had been appropriated by the council for that purpose. 

The city auditor caunot honor a bill authorized by cotmcil drawn for the 
purpose of such compe11satio11. 

CoLUMBUS, Omo, Kovember 27, 1911. 

HoN. C. W. JuNIPER, City Solicitor, Nelsollville, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of October 18th, 
requesting my opinion upon the following question: 

"Section 52 of the l\Iunicipal Code provides: 

"A notice of the passage of the resolution required in the last 
preceding section shall be served by the clerk of council or an assistant, 
upon the owner of each piece of property to be assessed in the manner 
provided by law for the service of summons in civil action, etc. 

"Our council has fixed the salary of the clerk at "'$180.00 per year, 
payable monthly. There is nothing said about the allowance of fees for 
serving the notices above referred to. At the beginning of each fiscal 
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half year, our council has been appropriating money to pay the clerk's 
salary for the half year, and has also made an appropriation under the 
subdivision of the clerk of council for serving notices. This was done 
this year, as well as formerly. 

"Recently, our council passed resolutions. for the impro\·emcnt 
of two streets to be paid for by special assessments, and the clerk of 
council employed an assistant to serve the notices required in Section 
52 of the :\Iunicipal Code. The bills for these services were presented to 
the council, allowed by them, and were ordered paid by an ordinance of 
council duly passed. The auditor is now holding up the bills as he is 
in doubt as to whether it is legal to pay them, as he has received a 
ruling from the state bureau of accounting, that it is not legal to pay 
such bills unless the council provides by ordinance that the clerk of 
council may employ an assistant to serve such notices." 
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Section 52 of the :\Iunicipal Code is Section 3818 of the General Code, and 
you have quoted enough of it for the purpose at hand. 

Permit me to call your attention to the provisions of Sections 4210 and 
4214, General Code, which are in part as follows: 

''Section 4210. 'Within ten days from the commencement of their 
term the members of. council shall elect a president pro tem., a clerk, 
and such other employes of council as may be necessary, and fix their 
duties, bonds and compensation * * *. 

"Section 4214. Except as otherwise provided in this title council, 
by ordinance or resolution, shall determine the number of officers, clerks 
and employes in each department of the city government, and shall fix 
by ordinance or resolution their respective salaries and compensation 
* * * H 

If the assistant to the clerk of council be regarded as an officer of council, 
then, he must be elected by council itself, and council cannot, in my opinion, 
delegate the authority to select him to the clerk. If, on the other hand, the assistant 
to the clerk be regarded not as an officer of council, but as an employe in a depart
ment of the city government, to wit: the legislative government, and the de
partment of the clerk of council, then, his position must be created by ordinance 
of council. 

It is insufficient authority, in my opinion, for the employment by the clerk 
of an assistant, for this or any other purpose, that the statute providing for the 
sen·ing of notices refers to an assistant; and it is likewise insufficient authority 
for the employment by the clerk of an assistant that council has appropriated 
money for this service. 

These points being established, it is my opinion that the auditor is within 
his duty in refusing to pay the bill in question, though approved by council. 

I regret that what seems to be a meritorious case is complicated by a seem
ing technicality. The technicality, however, is one which has a necessary place 
in the scheme of government outlined in the Municipal Code, and is designed 
to guard against the real evils which might arise were it not therein incorporated. 

Very truly yours, 
TIMOTHY s. HOGAN, 

~: _ Attorney General. 
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31. 

BOARD OF EDUCATION-RULES AND REGULATIONS GOVERNING 
TEACHERS-POWER TO REGULATE Cm1PENSATION OF TEACH
ERS-REDUCTION OF SALARY DURING ABSENCE. 

In the exercise of the unlimited discretion ~ui1ich Section 7690, General Code, 
grants to the board of educatio1t in the matter of the fixing and payment of the 
salaries of its teachers, they may adopt a rule under which a teacher's compensa
tion is reduced during absence for just cause. 

CoLUMBus, OHio, December 14, 1911. 

HoN. DAviD G. ]ENKINS, City Solicitor, Yongstown, Ohio. 

DEAR SIR :-Your favor of October 24, 1911, is received 111 which you sub
mit the following inquiry: 

"The rules and regulations of the local board of education con
tain the following provisions: 

"Section 35. In all cases of absence on the part of any one con
nected with the teaching force, a proportionate reduction in the ab
sentee's salary shall be made, unless otherwise ordered by the board, 
except: 

"First. In case of death in immediate family (father, mother, 
wife, sister, brother or any blood relation living in the same home \\'ith 
the teacher and buried therefrom); no reduction shall be made for 
four days for such cause from elate of such death, including Saturday 
and Sunday." 

"Second. vVhen a teacher is called away from the building 
during a session of school on account of illness or other emergency of 
which the principal shall be the judge, he or she shall be entitled to 
his or her salary for such session. 

"Third. When, owing to sickness, a regular teacher is absent a 
pprtion of any school month in which there is a holiday authorized by 
the board of education, said regular teacher shall be entitled to his or 
her regular salary for such holidays. 

"vVhen, owing to sickness, a teacher is absent, he or she may be 
allowed full pay for not to exceed three clays in any one term. If the 
sickness is prolonged, and a substitute is provided, the teacher shall be 
entitled to half pay. 

"Allowance shall in no case be for more than four weeks. The 
teacher must, in case of absence for more than a week, furnish a 
physician's certificate that such absence was caused by sickness. 

"There are no provisions in conflict with the above. 
"The local board desires an opinion as to whether said provisions 

are in conflict with law in that payment of salaries is made to teachers 
when no service is performed. 

"Section 7690, General Code, providees that 'each board shall fix 
the salaries of all teachers, which may be increased, but not diminished 
during the term for which the appointment is made.' I find no other 
limitations applicable other than provisions that boards must pay teach
ers for time lost by reason of epidemics and for times spent at in
stitutes. Section 7690 above quoted seems to me to be of sufficient 
breadth to validate the local rule I have quoted." 
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Section 7690, General Code, from which you have quoted, provides as 
follows: 

"Each board of education shall have the management and control 
of all of the public schools of whatever name or character in the dis
trict. It may appoint a superintendent of the public schools, truant 
officers, and janitors and fix their salaries. If deemed essential for the 
best interests of the schools of the district, under proper rules and reg
ulations, the board may appoint a superintendent of buildings, and 
such other employes as it deems necessary. Each board shall fix the 
salaries of all teachers, which may be increased, but not diminished 
during the term for which the appointment is made. Teachers must be 
paid for all time lost when the schools in which they are employed are 
closed owing to an epidemic or other public calamity." 

It is a rule of law that an officer who is unable to perform the duties 
of his office on account of sickness, is nevertheless entitled to the salary incident 
to such office. The salary of a teacher is based upon the amount of service 
performed, and he is ;;n employe and not an officer. 

In case of Murphy vs. Board of Education, 84 N. Y. Supp. 380 (App. Div. 
of Sup. Ct.), rules and regulations similar to those of which you inquire, were 
adjudicated upon. The syllabi read: 

"Under Greater New York Charter, Section 1103 (Law 1897, p. 
399, c. 378) authorizing the school boards in the respective boroughs in 
appoint all teachers and other members of the teaching staff on the 
nomination of the board of superintendents, etc., the position of a 
teacher in the school is that of an employe, resting on contract of 
employment, and not that of an officer of the city. 

"Greater New York Charter, Section 1070 (laws 1897, p. 384, c. 
37H) authorizes the board of education to enact by-laws, rules and 
regulations for the disbursement of the school funds, and Section 1100 
provides that the school board in each borough shall by its by-laws provide 
for the payment of salaries of school teachers. Section 1091 p. 394, 
gives each school board power to adopt by-laws regulating the exercise of all 
powers vested in it, and regulating the exercise of powers by teachers, 
anrl for the regulation of all disbursements of the school funds. By 
laws 1901, p. 421, c. 186, a teacher's retirement fund was created, into 
which 'all money, pay or salary forfeited or withheld from any teacher 
for or on account of absence from duty for any cause was to be paid.' 
Held, that under such sections a borough school board has power to 
enact a by-law providing for the deduction of one thirtieth of a 
teacher's monthly pay for each day of absence without leave, and that 
the amount so deducted should be paid to such retirement fund." 

On page 382, of the opinion, Ingraham, J., says: 

"* * * A teacher being an employe and his relation to the ap
pointing power contractural, nothing stands in the way of a revisal of 
his compensation by the authorities having power to fix the salary to 
be paid the teacher at any time. The salary of an employe not being 
an incident to the office, but payment for services rendered, there would 
certainly be nothing illegal in a provision changing the condition under 
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which the salary is paid, so that it is payable only for the period for 
which the services are actually rendered. The school board, therefore, 
has the power to reduce the salar:v of a teacher by providing that he is 
to receive 110 compe11satioll for the days 011 which he is abse11t without 
leave. It is u11doubtedly true tlzat wttil the salary is reduced, or the 
emplo:ye is discharged, lze is e11titled to receive the compe11sation agreed 
upon." 

In this case the question was as to the right of the board of education to 
make reduction for the time a teacher was absent from duty without leave. 
·while in your inquiry the board has passed a rule to make reduction in pay for 
absence from duty, except in certain cases, when for a certain length of time no 
reduction is made, and reduction of one-half of the salary is made when absent 
on account of sickness for not more than four weeks. It evidently was urged in 
the above case that the teacher was entitled to pay during absence for cause, and 
that the board could make no reductions therefor. The right of the board to make 
such reduction was recognized. The court further says, that until the salary 
is reduced or the employe is discharged, he is entitled to receive the compensa
tion agreed upon. 

In case of Loehr vs. Board of Education, the second syllabus reads: 

"In the absence of a constitutional or statutory limitation, boards 
of education may exercise an unlimited discretion both in the employ
ment and dismissal of teachers, and in their transfer and assignment." 

Section 7690, General Code, grants to the board of education the management 
and control of all public schools; such board may make proper rules and regula
tions governing the appointment of superintendents of buildings and other em
ployes. Each board is authorized to fix the salary of all teachers. 

This statute grants to the board of education complete control over the 
fixing and payment of the salaries of its teachers. The board, under its provisions, 
is authorized to make rules and regulations, and to enter into contracts, for 
the employment of teachers. The rules and regulations which you submit arc 
in my opinion a reasonable exercise of the discretion placed in the board of 
education for the government of the schools and of its right to fix the salaries 
of the teachers. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attomey Ge1teral. 
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38. 

DlH.ECTOR OF PUBLIC SEHYICE-S.\L\RY-CO:\IPEXSATlOX FOR 
ADDlTIOX.\L DUTIES- SL'PERIXTEXIJIXG STREET \\'ORK, 
WATERWORKS, AXD COLLECTIXG WATER RENTS-lXITIATIVE 
AXD REFEREXDL':\1 ACT-SE:\ll-AXXUAL .\PPROPRL\TIOX OR
DIXAXCE AS E:\IERGEXCY ::\lEASURE. 

If the director of public sen•ice does 110t create subdeparfmeuts and sub
officials as proc•ided for in Section 4326 of the Geueral Code, he is obliged to 
perform the duties himself. These duties, in such cases cmurof be pro~·ided fat 
as "expenses" of the various departments, as tire provisious "<oJere i11tended to 
apply to such expc1rses as were i11curred by the director in the appoirrtmeuf of tile 
necessary officers and agents under Section 3956, Geueral Code. 

A11 ordirrauce fixing tire comf>ellsation and salary of the director of public 
serz•ice, his jorema11 and clerks is a1r ordina11ce im•ol•:i1rg tire exf>elrditure of mo1re.v 
and lherefore, remaining ilw/>erati<•e for 60 days, Wlrnot be deemed au Cllleryency 
ureasure to take effect immediate/)•. 

Tire semi-annual approprialiou ordinances do uol co1ne within Sectious 2 or 3 
of the initiath•e and referendum act. 

CoLUMBUS, OHio, January 18, 1911. 

Hox. \V. J. TasSELL, City Solicitor·, X orwalk, Ohio. 

DE.\R SIR :-Under date of December 15th you submitted for my considera
tion sc\·cral inquiries which I shall take up in the order in which you submitted 
them. 

Your first inquiries: 

":\fay a small city, of the size of Xorwalk, for a fixed salary 
impose upon its director of public service, in addition to performing the 
statutory duties of his office, the duty of personally superintending 
street work, superintending municipal water works and collecting the 
water rents thereof; and if so apportion his salary to the service and 
waterworks funds in proportion to the services rendered each?" 

The duties of director of public service are prescribed in Section 4326 of 
the General code as follows: 

"The director of public service shall manage municipal water, light
ing, heating, power, garbage and other undertakings of the city; parks, 
baths, play grounds, market houses, cemeteries, crematories, sewage dis
posal plants and farms, and shall make and preserve surveys, maps, 
plans, drawings and estimates. He shall· supervise the construction ancl 
have charge of the maintenance of public buildings· and other property 
of the corporation not otherwise provided for in this title. He shall 
have the management of all other matters provided by the council in 
connection with the public service of the city." 

It will be seen, therefore, that the law imposes upon the director of public 
service in the first instance the duty of managing the municipal water works. 

Section 4327 of the General Code authorizes the director of public service 
to establish such subdepartments as may be necessary and to determine the 
number of superintendents, etc. 
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As I view this prOVISIOn of the law it is purely optional with the director 
of public service as to whether he will establish any subdepartments or provide for 
any superintendents. Therefore, I am of the opinion that such director of public 
service if he decides not to appoint a superintendent of the munit:ipal waterworks 
should perform the duties of such office himself. 

Section 3956 of the General Code provides: 

"The director of public service shall manage, conduct and control 
the waterworks, furnish supplies of water, collect water rents, and ap
point necessary officers and agents." 

Section 3958 of the General Code provides that for the purpose of paying the 
expenses of conducting and managing the waterworks, such director may assess 
and collect from time to time a water rent of sufficient amount in such manner as 
he deems most equitable upon all tenements and premises supplied with water. 

Section 3959 of the General Code provides for the disposition of the sur
plus after paying the expenses of conducting and managing the water works. 

Section 3960 of the General Code provides: 

"Money collected for waterworks purposes shall be deposited week
ly with the treasurer of the corporation. Money so deposited shall be 
kept as a separate and distinct fund. When appropriated by council, it 
shall be subject to the order of the director of public service. Such 
director shall sign all orders drawn on the treasurer of the corporation 
against such fund." 

The director of public service, as I view it, is primarily a city officer generally 
for the reason that Section 4323 of the General Code states that in each city 
there shall be a department of public service which shall be administered by a 
director of public service. 

Under the provisions of Section 3959 of the General Code it is made a 
part of his duties as such city officer to manage, conduct and control the water
works, and, therefore, if he should per.sonally conduct and control the waterworks 
he would do so as a part of his general duties as such director of public service, 
and should be paid from the salary appropriated for such office, and, consequently, 
in so performing such duties as a part of his general duties there would .be no 
expense of conducting and managing the waterworks as I view it, within the 
meaning of such words, in Section 3958, General Code, supra. The words 
"for the purpose of paying the expenses of conducting and managing the water
works" would seem to me to mean such expenses as are created by the public 
service director himself by the appointment of the necessary officers and agents under 
Section 3956 of the General Code, supra. 

Under Section 3960 of the General Code, supra, the money's derived from 
water rents are kept as a separate and distinct fund, and when appropriated by 
council are subject to the order of the director of public service who shall sign 
all orders drawn on the treasury against such fund. This method of using the 
water rents would seem to me to mean solely that such expenses of conducting 
and managing the waterworks other than any part of the salary of the service 
director, as a city officer, shall be paid from the water rents, but I do not believe 
that a part of such water rents may be used in the payment of the salary of the 
director himself. 
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Furthermore, I do not believe that the director can appoint himself to any 
office which he has created by virtue of Section 4327 of the General Code, as the 
duty in the first instance devolves upon him under his general power as city 
officer, and it is only when he does establish subdepartments that appointments 
can be made thereto. 

You next inquire : 

"l\lay not an ordinance fixing the compensation and salary of a 
director of public service and his foreman and clerks, to be passed by 
three-fourths of the members of a council taking office January 1, 1912, 
be deemed an emergency measure and take effect immediately upon 
passage, subject however to subsequent referendum." 

\\'hile the initiative and referendum law is not specific in its provisions, but 
very general, yet I am of the opinion that an ordinance fixing the compensa
tion and salary of the director of public service, his foreman and clerks, being 
an ordinance involving the expenditure of money and therefore remaining in
operative for sixty days cannot be deemed an emergency measure, and take effect 
immediately upon passage. Such conclusion J reached in an opinion rendered to 
Hon. H. Y../. Houston, city solicitor, U rhana, Ohio, under date. of December 29, 
1911, and herewith enclose copy of such opinion. 

You next inquire: 

"May not the semi-annual appropriation ordinance he declared 
and passed as an emergency measure?" 

I have heretofore held in an opinion to Hon. C. C. l\licldleswart, solicitor 
for the village of Matamoras, Marrietta, Ohio, under elate of November 3, 1911, 
that such an ordinance is not one involving the expenditure of money as con
templated in the initiative and referendum act since although such an ordinance 
divides the money in the general treasury into various funds and sets them apart 
for the various departments of the municipal government, yet it does not of it
self expend the money. Therefore, it is not within the second paragraph of 
Section 2 of the initiative and referendum act as found in 102 Ohio Laws 522, nor 
do I believe that it is within the first paragraph of such section for the reason that 
it cannot be considered as within the wording "any other power delegated * * * 
by the general assembly." l\Iy reason for coming to this conclusion is that Section 
3797 of the General Code which provides for semi-annual appropriations states 
that council shall make appropriations for each of the several objects for which 
the corporation has to provide. In other words, it seems to me that it is a duty 
devolving upon council rather than a power given it. 

Section 3 of the initiative and referendum act provides: 

"All other acts of city council not includecl among those specified 
in Section 2 of this act, shall also remain inoperative for sixty days 
after passage anrl may he submitted to popular vote in the manner 
herein provided, except that any act, not included within those specified 
in Section 2 of this act, as remaining inoperative for sixty days, and 
which is declarerl to be an emergency measure, and receiving a three
fourths majority in council of such municipal corporation may go into 
effect immediately and remain in effect until repealed by city council or by 
direct vote of the people as herein provided." 
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Having stated my opinion to be that the semi-annual appropriation ordinance 
is not within the provisions of Section 2 of the initiative and referendum act it 
becomes necessary to consider whether it was within Section 3 as above set forth. 

I am inclined to the view that it is not for the reason that if it were con
sidered as an act of a city council not included among those specified in Section 
2 it would remain inoperative for sixty days after the passage of such ordinance 
unless it were declared to be an emergency measure. If it were declared to be 
an emergency measure it would go into effect immediately and remain in effect 
until repealed by the city council or direct vote of the people. Being an ordinance 
in full force and effect the repealing of such ordinance would have to be pro
posed to the city council by thirty per cent. of the qualified voters and submitted 
to the council for its action at its next meeting, and if within sixty clays after 
such submission such proposed ordinances, repealing the semi-annual appropriation 
ordinance, was not passed it would be the duty of the clerk to certify said 
proposed ordinance to the officer having control of elections who shall cause the 
question of the passage of such ordinance to be submitted to vote at the next regular 
election, which if the vote be favorable shall become a valid ordinanc~ from the 
date of the determination of the vote. This would continue the semi-annual ap
propriation ordinance in effect during the entire life of such ordinance, and, 
therefore, it would seem to me such ordinance could not be considered as within 
the third section of the initiative and referendum act. 

You next inquire: 

"Do ordinances involving emergency measures require publication?" 

Section 4227 of the General Code provides that ordinances of a general 
nature, or providing for improvement, shall be published before going into opera-
tion. 

Section 3 of the initiative and referendum act prO\·icles that an e;nergency 
measure may go into effect immediately. 

Although Section 3 provides, as above, that an emergency measure may go 
into effect immediately, I am inclined to the opinion that such word· "immediately'' 
is used in contradistinction to the provision that ordinances shall remain inoperative 
for sixty clays after passage, and that, therefore, they shot) lei be published in the 
same manner as has been done prior to the passage of the initiati\·e and referendum 
act. Especially is this true when we consider that the object of the referendum 
is that the electors in a municipality may, should council pass ordinances, cause 
the same to be referred to them for appro\·al or disapproval. The object of publica
tion is to advise the electors of the municipality of ordinances and resolutions 
passed by council, and should an emergency ordinance of a general nature or 
providing for improvement, wherever it is of that nature, be passed, the publica
tion thereof would, in many instances, be the only knowledge that the electors could 
have that such ordinance had been passed. 

Therefore, I am of the opinion that any ordinance of a general nature or 
providing for improvement, passed as an emergency ordinance, would require 
publication. 

You next inquire: 

"In view of the initiati\·e and referendum act when is the proper 
time, if any, for publication of municipal ordinances generally and not 
emergency measures?" 
In this connection I herewith enclose you copy of opinion heretofore rendered 

by me on that subject to Hon. Elmer T. Boyd, city solicitor of ::\larion, Ohio, under 
date of October 4, 1911. Very truly yours, 

TIMOTHY s. HOGAN, 

Attoruey Ge11eral. 
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39. 

CIVIL SERVICE-CHIEFS OF POLICE AXD FIT{E IX CITIES-CHAXGE 
o'F VILLAGE TO CITY- APPOIXT~IEXT BY ~IAYOR-OTHER DI
PLOYES-CL\SSIFIED AXD L'XCL\SSIFIED SERYICE-SCHOOL 
DISTRICT ,\XD E~lPLOYES OF SCHOOL BOARD. 

The chief of police and the chief of the fire department oj cities are ap
puillted by the mayor and ueed 11ot be selected from the classified serz•ice a11d such 
appoi11tme11ts are 11ot subject to ci<·il service regulations. 

It is the intention of Section 3-199, General Code, 'IA'Izen a •·illage becomes a cit';:'-
that a complete ue·:v organi:::ation be effected. The positions under the village 
go<•emllzent are not the same positious as those 1t11der the city go<•emmellt though 
their duties be substmztially the sam.e./ Uuder this rule, members ·of the fire aud 
police departmeuts other thau the chie/s thereof appointed uuder the z•illage govenz
ment, are 1zot entitled, without examination, to the same positiou iu the city 
[)O'l'enwzent. Such positious enter ilzto tlze classified service. 

The same principle govems under Sectiou 4686, Ge11eral Code. 1A•he11 a z·i/lage 
school district becomes a city school district, ,,•ith regard to employes of tlze school 
board <vlzosc positions 1111der the new district are included 1vitlzi11 the classified 
serz·ice. 

CoLUMBUS, Omo, January 9, 1912. 

Ho:-~. ELMER E. BoDEN, City Solicitor, Barberto11, Ohio. 
DEAR SIR :-Your favor of January 2, 1912, is received, in which you make 

inquiry of this department as follows: 

''\Viii you kindly give me your optmon as to the following matters 
pertaining to the new city government of the city of Barberton, Ohio: 

"I. The chief of police and the chief of the fire department come 
within the. unclassified service of the civil service. Do these officers 
pa:'s the ci\·il service examination and appear upon the registered list 
of the civil service commission, or how arc these appointments made? 

"2. ~lust the members of the first police department and fire de
partment under the city government (except the chiefs) be appointed 
from the registered list of the civil service commission, or would it be 
possible to provide a saving clause in the ordinance organizing said 
departments whereby the old members woul<l hold over without ex
amination? 

"3. In relation to the school board, will the present employes, 
such as janitors, etc., come under the civil sen·ice rule without examina
tion, or must they take the examination and he placed upon the regi's
tered list? If they must take the examination, would this also apply to 
m<>n who have been in the service continuously since a time prior to the 
enactment of the ci1·il service rule (1902) ?" 

Barberton is one of those municipalities which passed from a village to a city 
hy the recent federal census. 

Your tirst inquiry covers the appointment of the chiefs of the police and 
fire departments. 

Section 44i9, General Code, divides the employes of a city into classified and 
unclassified service as follows: 
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"The civil service shall be divided into classified and unclassified 
service. The unclassified service shall include the positions of officers 
elected by the people or appointed to fill vacancies in offices filled by 
popular election, or whose appointment is subject to confirmation by the 
council, or who are appointed by any state officer or by any court, em
ployes of the council, persons who by law are to serve without remunera
tion, persons who are appointed to positions requiring professional or 
technical skill as may be determined by the civil service commission; 
persons appointed or employed to give instruction in any educational 
institution, persons appointed by any board or officers supervising elec
tions; persons who as members of a board or otherwise, have charge 
of any p~incipal department of the government of any city, the head 
or chief of any division or principal department relating to engineering, 
waterworks, street cleaning, of health, the chief of the police depart/1/eltf, 
the chief of the fire department, the superintendent of any workhouse, 
house of refuge, infirmary, or hospital, the librarian of any public library, 
private secretaries, deputies in the office of the city auditor and city 
treasurer, unskilled laborers, and such appointees of the civil service 
commission as they may by rule determine. The classified service shall 
comprise offices and places not included in the unclassified service." 

Section 4480, General Code, prescribes for examinations, as follows; 

"Applicants for admission into the classified service shall be sub
jected to examination which shall be competitive, public and open to 
residents of the city, with such limitations as to age, residence, health, 
habits and moral character as the commission prescribes. The commis
sion shall prepare rules and regulations adopted to carry out these 
purposes with reference to the classified service of the city, which rules 
and regulations shall provide for the grading of offices and positions 
similar in character in groups and divisions so as to permit the filling of 
offices and positions in the higher grades as far as practicable through 
promotions, ami for public examinations to ascertain the fitness of ap
plicants for appointment in the classified service. Such applicants 
shall take rank upon the register as candidates in the order of their 
relative standing without reference to priority of examination. The 
result of the examination shall be accessible to all persons." 

The chief of the police department and the chief of the fire department are 
specifically placed in the unclassified service by Section 4479, supra. Section 4480, 
General Code, prescribes that applicants for admission to the classified service shall 
be subject to examination. As the chiefs of the police and fire departments are 
not in the classified service, they are not required to take an examination for ap
pointment. 

Section 4250, General Code, provides : 

"The mayor shall be the chief conservator of the peace within the 
corporation. He shall appoint and have the power to remove the director 
of public service, the director of public safety aud tlze heads of the sub
departments of tlze departments of public service and public safety, and 
shall have such other powers and perform such other duties as are 
conferred and required by law." 
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The police and tire departments are subdepartments of the department of 
public safety. The mayor has the appointing power of the heads or chiefs of 
these departments. 

Section 149 of the ~lunicipal Code, 96 Ohio Laws 70, contained this provision: 

"The chid of police shall be appointed from the classified sen·ice 
of ~uch department." 

Section 150 of the :\Iunicipal Code, 96 Ohio Laws 70, contained this proYision: 

"The chief of the fire department shall be appointed from the classified 
list of such department." 

In carrying these sections into the General Code these provtstons were 
omitted? The statutes do not prescribe any restrictions upon the mayor requiring 
him to make such appointments from the classified service. 

The chief of police and the chief of the fire department are appointed by the 
mayor and such appointments arc not subject to civil service rules and regula
tions and need not be made from the classified service. 

Your next inquiry is as to the right of the incumbents of certain offices, 
who were appointed under the village form of government, to hold over without 
examination, when such village passes to a city by reason of increase in popula
tion, and such positions pass into the classified service of such city. 

The statutes which placed certain positions in the classified service did not 
require an examination of the incumbents of such positions and such incumbents 
held their positions without examination. 

On page 10 of the opinion in the case of State vs. \Vyman, 71 0. S., I, 
Summers, J., says: 

"It seems to have been the purpose of the legislature in the enact
ment of the code, so far as possible, to provide that officers and employes 
in the police and tire departments, in office when the new code went into 
effect, should not be disturbed in their office or employment, and that 
thereafter these departments should be under the so-called merit system, 
and that appointments thereto could be made only in the manner pro
vided by the code. But it was not the intention of the legislature that 
appointments to any vacancies that might exist in any of the offices or 
employments in the classified service could be made only from the list 
of incumbents of offices and employments in the classified service. It 
is not difficult to understand why the legislature, in adopting the merit 
system, should provide that those already in office might remain without 
examination, but it does not appear why it also should be provided that 
a vacancy in the highest office could be filled only from their number." 

The fourth syllabus in case of State vs. Hall, 15 Cir. Dec. 361, is as follows: 

"Section 159 et seq. (1536-695 Rev. Stat.), requiring every applicant 
for appointment to the new police department to submit to an examina
tion by the board of public safety, has no application to those who were 
in office or members of the old department at the time the new :\I unicipal 
Code went into effect." 
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These authorities cover positions which were filled under the city form of 
government, and where such positions were afterwards placed in the classified 
service by statute. 

That is not the situation which is now presented. The positions now occupied 
by the members of the police and fire departments, were created and filled under 
the village form of government, and are village positions, although the ·incumbents 
are now acting as such officers for the city. The positions which are to be created 
and filled are city positions and are to be filled under the city form of government. 
Can a village officer, who holds over, be considered as an incumbent of a similar 
city position? · 

Section 3499, General Code, prescribes as follows: 

"Officers of a viilage advanced to a city, or of a city reduced to a 
village, shall continue ·in office 1t11til succeeded b:y the proper officers of 
the new corporation at the next regular election, and the ordinances 
thereof not inconsistent with the laws relating to the new corporation 
shall continue in force until changed or repealed." 

The officers of the village are continued in office "until succeeded by the 
proper officers of the new corporation at the next regular election." In other 
words the old form of government is continued until the new form of govern
ment can be put in operatiot). The statute calls the city a "new corporation." 
It further provides that the old officers shall hold over until succeeded by the 
proper officers. It is evident from these provisions that it was the intent that a 
complete new organization should be effected. The positions under the village 
form of government, although similar in name and having similar duties, are not 
the same positions as those under the city form of government. One is a village 
office, the other is a city office. 

It is my conclusion, therefore, that the members of the fire and police depart
ments appointed under the village form of government, are not entitled without 
examination to the same positions in the city form of government, where such 
,·illage passes to a city and such city positions are in the classified service. 
l\' either can council provide a saving clause in the ordinance organizing such de
partments whereby the old members would be entitled to the positions without 
examination. 

Examinations should be held for applicants for these positions and they should 
be filled in accordance with the civil service rules and regulations. 

Your third question covers the civil service in schools. As in the fire and 
police departments, civil service is applicable only to cities and to city school dis
tricts. The civil service was not extended to city schools until April 30, 1910, 
when Sections 7690-1, et seq., General Code, were enacted as shown in 101 Ohio 
Laws, 154. 

Section 4686, General Code, provides for the advancement of a village school 
district to a city school district as follows: 

'"When a village is advanced to a city, the village school district shall 
thereby become a city school district. \Vhen a city is reduced to a village, 
the city school district shall thereby become a village school district. 
The members of the board of education in village school districts that 
are ad:vanced to city school districts, and in city school districts that 
are reduced to village school districts shall continue in office until suc
ceeded by the members of the board of education of the new district, 
who shall be elected at the next succeeding annual election for school 
board members." 
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The provisions as to continuance in office applies to the members of the board 
of education only. This section also refers to the city district as a "new district." 

Section 7690-5, General Code, 101 Ohio Laws, 155, provides: 

"No officer or cmplo)'e within the classified service who shall have 
been appointed under the provisions of this act or who shall have been 
continuous[)' in tile employmcut of tile board of educatio11 for a period 
of three years shall be removed, reduced in rank or discharged except 
for some cause relating to his moral character or his suitableness and 
capacity to perform the duties of his position, though he may be sus
pended from duty without pay for a period of not exceeding thirty (30) 
days pending the investigation of charges against him. Such cause 
shall be determined by the removing authority and reported in writing 
with a specific statement of the reasons therefor to the commission, but 
shall not be made public without the consent of the person discharged. 
Before such removal, reduction or discharge shall become effective the 
removing authority shall give such person a reasonable apportunity to 
know the charges against him and to be heard in his own behalf, and 
if such charges be not sustained by the commission he shall be rein
stated in his position." 

This latter section contains a provision different from those found in the 
regulations for city employes. It provides that no officer or employe within the 
classified service, "who shall have been continuously in the .employment of the 
board of education for a period of three years shall be removed," etc. 

\Vhilc this section is for the protection of the employes who have sen·ed three 
years, it is my opinion that the board of education herein referred to and for which 
such employe must be employed for three years, is the board of education of the 
district by which he is employed, and its predecessors. The city school district 
of Barberton has not been in existence for three years and this provision cannot 
apply to it. The village district is succeeded by the city district. 

I am therefore of the opinion that the same rules govern the city school rlis
trict as apply to the city positions and that all positions in the classified sen-icc 
must be filled after examination of applicants and in accordance with the civil 
service regulations. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attomey General. 
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41. 

INITIATIVE AND REFERENDU1I-"CLERK OF THE l\IUNICIPAL COR
PORATIOX" IS CLERK OF COUXCIL IX CITIES FOR FILING OF 
PETITIONS-CITY AUDTOR. 

In cities the "clerk of council" is tlze proper clerk of tlze mlluicipal corpora
tion, with whom should be filed tlze various petitio11s specified in the initiative a11d 
referendum act (102 0. L. 521) notwithstanding Section 224 of tlze Municipal 
Code which provides that for certain purposes "city clerk" shall be construed to 
mean "city auditor." 

CoLUMBUS, OHio, January 20, 1912. 

HoN. JoNATHAN TAYLOR, City Solicitor, Akron, 0/zio. 

DEAR Sm :-Under date of January 13th you submitted· for my opinion the 
question as to what officer is meant under the term "clerk of such municipal cor
poration" as found in the initiative and referendum act found in 102 Ohio Laws 
521 as the party with whom the various petitions shall be flied. 

As the clerk of a village is likewise the clerk of the village CDuncil there can 
be no question in so far as villages are concerned as to proper party with whom 
to file an initiative or referendum petition. 

In cities there is now no officer properly designated as city clerk, the duties 
formerly devoh1ing upon the city clerk being now divided between the clerk of 
council and the city auditor. 

The question, therefore, arises in reference to filing of initiative and refer
endum petitions in regard to ordinances, resolutions and measures of a city whether 
the "clerk of the municipality" in this instance refers to the clerk of council or 
city auditor. 

Prior to the adoption of the Municipal Code the clerk of the municipality was 
charged with all of the duties now comprised within the duties of the clerk of 
council and the duties of city auditor, except that in certain cities of certain grades 
and classes had in addition to a city clerk, also a city auditor (or in some in
stances a city comptroller). There was, therefore, before. the adoption of the 
l\funicipal Code in each and every municipal corporation an officer duly designated 
as ''city clerk." In some of said municipal corporations such officer performed the 
duties which in other of such municipal corporations devolved upon the city auditor. 
The term "city clerk," however, was retained even in those cities in which there 
was either a city auditor or a city comptroller as the case may be. 

At the adoption of the l\funicipal Code a uniform rule was established and 
for those cities which prior to the adoption thereof did not have a city auditor, 
a city auditor was provided and the duties devolving upon the city auditor were the 
same generally which pertained to the office of city auditor in those cities which 
prior to the adoption of the 1\lunicipal Code had such an officer. The rest of the 
duties of city clerk were transferred to what is known as the clerk of council and 
the .provision of the Municipal Code covering such point is as follows: 

"The members of council shall * * * elect a * <; * clerk, who shall 
also perform the duties of city clerk unless otherwise specified 111 this 
act * * *." 

The duties which pertained to the office of city clerk prior to the adoption of 
the Municipal Code and which were otherwise specified in the Municipal Code 
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were the duti~s which were transferred to the city auditor under ~uch cod~. ancl 
generally the same duti~s which pertained to the city auditor in those cities having 
a city auditor prior to the adoption of such code. 

The duties which were transferred to the clerk of council as the duties of city 
clerk not otherwise specified in the :\Iunicipal Code were such duties as were 
found in Section 1755 Revised Statutes prior to the adoption of the :\lunicipal 
Code as follows: 

"The clerk shall attend all the meetings of the council, and make 
a fair and accurate record of all its proceedings, and of all rules, by-laws, 
resolutions and ordinances passed by the council, and the same 11hall be 
subject to the inspection of all persons interested." 

As prior to the :\lunicipal Code the city clerk was required to keep a fair and 
accurate record of all the proceedings of council ~ven in such cities in which 
there was a city auditor and the title of "city clerk" was retained even in such 
cities having a city auditor, I am of the opinion that the clerk of council would 
be the proper party to be considered as the city clerk at the time of the adoption 
of the iiiunicipal Code. 

\Vhen the statutes were codified the codifying commission omitted the words 
"who shall also perform the duties of city clerk unless otherwise specilied in this 
act." The omission of this language, however, does not seem to me to have changed in 
the least degree the duties of the clerk of council, and by reference to the 
limguage so omitted it will be seen that the clerk of council was charged with 
the duties, which prior to the adoption of the :\Iunicipal Code, devolved upon the 
city clerk, in all instances whether there was a city auditor in such municipal 
corporation or not. 

There being no such officer as city clerk at the present time, and the clerk 
of council having been charged with the duty of keeping a fair and accurate 
record of all proceedings of council, and all rules, by-laws, resolutions and or
dinances passed by council, which duties generally devolved upon the city clerk 
when there was such an officer, and such duties devolving upon him in all in· 
stances whether the city had a city auditor or not, I am of the opi":'m that the 
provision of the initiative and referendum act that the petition shall be filed "with 
the clerk of such municipality" means in reference to cities, the clerk of council. 

In reaching the conclusion that the clerk of council is the officer meant 
as the clerk of the municipality under the provisions of the initiati\·e and referendum 
act I have not disregarded the provisions of Section 224 of the :\Iunicipal Code 
which provides as follows: 

"\Vith respect to oaths of office and official bonds and the effect of 
the failure to take or gi\·e the same, Sections 1737, 1738, 1739, 1740, 1741, 1742 
and 1743, of the Revised Statutes of Ohio, were not inconsistent with this 
act, shall be and remain in full force and effect; and where the words 
'city clerk' appear in said sections they shall be construed to mean, 
in a city, the auditor, and in a village, the clerk." 

As said section was intended, as I view it, not to constitute thc city auditor 
provided for in s'aid code; the city clerk as such city clerk existed prior to the 
adoption of said code, hut said section was solely to provide for the oaths 
and bond of the auditor on whom had devolved part of the duties which had there
tofore been those of a city clerk in municipal corporation for which no city auditor 
was provided. Yours truly, 

TIMOTHY S. HoGAN, 
22-Yol. II-A. G. Attorney General. 
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48. 

TAXES AND TAXATION-SMITH ONE PER CENT. LAW-ROAD DIS
TRICTS-LIMITATION ON LEVIES-STATUTORY CONSTRUCTION 
-lviUNICIPAL CORPORATION IN TOW~SHIP-111PROVEMENT OF 
PUBLIC HIGHWAY WITHIN CORPORATE LIMITS-TOW::\SHIP 
LEVIES. 

As a general rule, the ta.r limitation act of 1911 by implication repeals all pro
visions in the pre-e.risting law to the gweral effect that a Particular levy shall be in 
addition to all other levies authori:::ed by law. 

Under this rule and also from the terms of the act itself, the levies for road 
improvements under 6956-149, General Code, are not outside of any of the limita
tions of the Smith one per cent. law. These are purely township levies and for the 
purpose of the act in which Section 6956-149 is found, the township or townships 
do not constitute a. "special district." 

Under Sections 7095-7136, General Code, which provide for road districts, such 
road district may be composed in part of a township containing a municipal corpo
ration or part thereof, but if so composed, the whole township including the munici
pal corporation, must be regarded as a part of the road district. 

Under the aforesaid section, after a road district has been organi:::ed by a 
vote of the people, it is not required that the question of the issue of bonds shall 
be submitted to a vote of the electors. 

The commissioners have UIICOI!trolled discretion as to the creation of a bonded 
indebtedness e.rcept as to statutory limitations on the amount thereof. 

The limitation of the Smith act is not upon the amount levied by a ta.ring 
district but upon the total amount which may be levied by all ta.ring authorities 
upon the property in a ta.ring district in the year 1910, so that the fact that the dis
tricts in question did not e.rist in 1910 would not prevent the levy, under the Smith 
law provision. 

The practical result of the establishment of such road district would be to de
prive the city, county, township· and other divisions the amounts they might other
wise be allowed. 

A levy for road purposes u11der Sections 7095-7136, ilzclusive, General Code, is 
quite independent of any municipal or township levy made in the road district, e.r
cept so far as both are to be affected by the· fact that the limitations of fiftee·li 
mills, ten mills and the 1910 ta.r must apply to and include them both. 

No public highway within the corporate limits of a city or village in such road 
district shall be improved unless such road e.rtends through such road district coll
tinuously. 

CoLUMBUS, OHIO, December 28, 1911. 

HoN. CusTER SNYDER, City Solicitor, Lorain, Ohio. 
DEAR SIR :-I beg to acknowledge receipt of your letter of October 18th 

enclosing an advertisement published by the commissioners of road district No. 2, 
Lorain county, Ohio, notifying the qualified electors of said district, which is com
posed of three townships in Lorain county, to assemble at the place appointed for 
holding elections in such townships, and the wards and voting precincts therein on 
the date for holding the general election, and then and there vote by ballot upon 
the question of the general improvement of the public roads of such road district 
by general taxation levied upon the property therein. You state that the city of 
Lorain is included within such road district, comprising a large part of two of the 
townships composing the same. You solicit my ·opinion upon the following ques
tions: 
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"1. An interpretation of Section 6956-14, G. C., 0. L. 101, p. 253, 
with especial reference as to whether or not the county commissioners 
have authority to levy a tax of ten mills or any part thereof in any one 
year, in addition to all other levies allowed by law for road improve
ments. If so, what is the procedure and is it restricted or prohibited by 
the Smith one per cent. taxation law, so called, and in what manner? 

"2. Under Sections 7095 to 7136, inclusive, of the G. C., (2) can a 
township contiguous and adjacent to a township containing a municipal 
corporation, organize a road district composed of the adjacent township, 
or townships outside of the municipal corporation? (b) Under the 
sections above quoted, after a road district has been organized by a vote 
of the people, have the road commissioners authority to issue bonds for 
road improvements covering said district without another vote of the 
people authorizing the same? (c) Under this chapter and the provi
sions of the Smith one per cent. law, can there be a levy of any kind or 
amount for road improvements in said road district by the county com
missioners, the proposed road district not b.eing a taxing district in the 
year 1910, and no money whatsoever having been raised by taxation in 
said district during said year of 1910? This district was not organized 
in the year 1910, but is to be voted upon at the coming general election. 

"3. Under Section 5649-3a, G. C., if five mills are levied by a 
municipal corporation on the taxable property of the corporation in 
any one year, can an additional levy for road purposes be made under 
authority of Section 7095 to 7136, inclusive, and if so, what is the pro
cedure? 

"4. Under the enclosed notice of election will it be possible to 
improve as a part of the road district in which a municipality is in
cluded the streets of such municipality?" 

1569 

Section 6956-14 as enacted 101 0. L., 253, is a part of a road law which pro
vides generally for the laying out, construction, repairing or improvement of any 
public road upon a petition of a majority of the owners of real estate who own 
lands within one mile in any direction from either side, end or terminus of the 
road or part thereof. The act provides that the expense of such improvement 
shall be borne in part by assessment upon the owners of real estate within such 
territory, in part by township levies and in part by general levy upon the duplicate 
of the county. 

Section 6956-14 relates in particular to the county and township levies, and 
provides in part as follows: 

"* * * for the purpose of providing by taxation funds for the 
payment of the county's proportion of the cost and expense of * * * 
the improvements * * * the county commissioners are hereby author -
ized to levy upon all the taxable property of the county a tax * * * 
not exceeding in the aggregate in any one year the sum of one mill upon 
each dollar of the valuation of the taxable property in the county. Said 
levy shall be in addition to all other levies authorized by law, notwith
standing any limitation upon the aggregate amount of such levies now 
in force. For the purpose of providing by taxation funds for the pay
ment of said proportion of the cost and expense of all improvements 
made under the provisions of this act to be paid by the township or 
townships * * * the county commissioners are hereby authorized to 
levy upon all the taxable property of any township or townships in which 
said road improvement is situated, in whole or in part, a tax not exceed-
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ing ten mills in any one year * * *. Said levy shall be in addition 
to all other levies authorized by law, notwithstanding any limitation 
upon the aggregate amount of such levies now in force." 

Your first question relates to the effect of the Smith one per cent. law, so 
called, which imposes limitations upon township and county levies, upon this sec
tion, which is not expressly repealed thereby. 

As a general rule the tax limitation act of 1911 by implication repeals all pro
visions in the pre-existing law to the general effect that a particular levy shaH be in 
addition to all other levies authorized by law. With respect to the levies referred to 
in Section 6956-14, however, it is unnecessary to rely upon a repeal by implicaation. 
Said levies are expressly made exempt from the limitations "now in force." The 
word "now" must mean the dai:e of the passage of Section 6956-14, viz., May 19, 
1910. For this reason there can be no question but that the levies of Section 
6956-14 are within the limitations of the Smith law, so far as its provisions, to the 
effect that such levies shall be in addition to all other levies by law, are con-
cerned. 

Indeed, I find no reason for holding that the levies under Section 6956-14 
are outside of any of the limitations of the Smith law. The exclusions from those 
limitations are as follows: 

1. Levies for sinking fund and interest purposes necessary to provide for in
debtedness incurred prior to June 2, 1911, or thereafter by vote of the people, are 
exempt from the ten mill limitation but not from the limitation measured by the 
taxes levied in 1910 (Sections 5649-2 and 5649-3, 102 0. L., 269). 

2. Emergency levies under Section 5649-4 and levies authorized by vote of 
the people as provided in Section 5649-5 are outside of the ten mill limitation but 
not outside of the limitation measured by the 1910 tax except as to the emergency 
levies, which seem to be outside of all limitations. (Section 5649-3, supra.) 

3. Special levies provided for by vote of the electors, special assessments, 
levies for road taxes that may be worked out by the taxpayers, and levies and 
assessments in special districts created for road and ditch improvements are out
side of the internal limitations of Section 5649-3a upon the levies of taxation for 
county, township, municipal and local school purposes respectively. 

It is clear that neither of the levies of Section 6956-14 fall within any of these 
classes unless they are "levies for road taxes that may be worked out' by the taxpay
ers" or "levies in special districts created for road or ditch improvements." 

The township levies of Section 6956-14 are not levies in special districts 
created for road or ditch improvements. They are pure!y township levies and for 
the purpose of the act in which Section 6956-14 is found, the township or townships 
do not constitute· a "special district.'' There seems to be considerable doubt as to 
whether or not the township levy under Section 6956-14 is a levy for road purposes 
which may be worked out by the taxpayer. 

By section 5649, as amended (101 0. L., 113), it is provided in part that 

"Any person charged with a road tax may discharge the same by 
labor on the public highways." 

By examining the context of Section 5649, as it appears in the General Code, 
it will appear, I think, that the section as a whole relates to township taxes. I do 
not believe, however; that the special levy of Section 6956-14 was intended to be 
included within those ·Jevies which might be worked out by the taxpayer. This 
question is probably doubtful, but I take it, it is not of great importance to you. 

The exact effect of the tax limitation law of 1911 upon the authority to levy 
under Section 6956-14 is defined, in my opinion, by the first paragraph of Section 
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5649-3, 102 0. L., 269, which provides in effect that the maximum rate of taxation 
in any taxing district, for any purpose, shall be the amount that would have been 
raised under the pre-existing law upon the duplicate for the year 1910 in any tax
ing district, and in no event more than the maximum rate prescribed by the pre
existing law. That is to say, instead of the commissioners now being authorized to 
levy (always within the limitations of the Smith law, of course) one mill upon the 
county duplicate, and ten mills upon the township duplicate for the purposes men
tioned in Section 6956-14, they may not levy more than an amount equal to one 
mill upon the 1910 duplicate and ten mills upon the 1910 duplicate of the township 
respectively, and they may not levy such amounts if such levy would produce a 
rate in excess of one mill or ten mills respectively on the 1910 duplicate, or if 
such a levy would exceed any of the other limitations of the act of 1911. 

Under the procedure of the Smith law, which is fully set forth, I believe, in 
Section 5649-3a and succeeding sections of the General Code, the county commis
sioners must submit their needs under Section 6956-14 to the budget commissioners, 
who have authority to determine the amount of money which shall be raised for 
such purpose. 

· Answering the first sub-division of your second question, I beg to state that 
in my opinion under Sections 7095 to 7136, inclusive, General Code, being the sec
tions which provide for road districts of the kind referred to in your general 
statement, such a road district may be composed in part of a township containing 
a municipal corporation or part thereof, but if so composed, the whole township, 
including the municipal corporation, must be regarded as a part of the road district. 
There is no authority of law for an election in a road district consisting of a part 
of a township. On the other hand, Section 7103, General Code, expressly provides 
that the question as to the creation of a road district for the purpose of improving 
the public roads thereof by general taxation levied upon the property therein shall 
be submitted to "the qualified electors thereof, including a village or city therein." 

Under this peculiar language, the only question that could arise is as to 
whether or not a part of a city, which said city is located in more than one town
ship, might be within a road district without the remainder of the city also being 
included in the same road district. The facts which you submit, however, do not 
raise this question. 

Answering the second sub-division of your second question, I beg to state, 
the authority of the road commissioners of a special road district to issue bonds is 
defined by Sections 7123, etc., General Code. These sections do not require that the 
question of issuing such bonds shall be submitted to a vote of the electors. On 
the contrary, the commissioners have uncontrolled discretion as to the creation of a 
bonded indebtedness, except as to the amount thereof, which shall not exceed $250,-
000, except in a road district where a total tax valuation· exceeds five million dol
lars, and in which such district the commissioners may issue and sell bonds in the 
additional sum of $25,000 for each million dollars of tax valuation in excess of 
five million dollars. (Section 7124.) 

I might remark that the limitations of the Smith act certainly include and 
apply to levies for the purpose of retiring such bonds. That being the case, it will 
probably be difficult for any such bonds to obtain a market. 

Answering the third sub-division of your second question, I beg to state that 
the fact that the taxing district to be created if the electors vote to establish the 
special road district to which you refer was not in existence in the year 1910, is 
immaterial. Section 5649-2, General Code, as enacted in 102 0. L., 268, does not, 
as seems to be popularly supposed, limit each taxing district as a levying authority, 
so to speak, to the amount of taxes which it had in the year 1910. The phraseology 
is as follows : 
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"* * * * the aggregate amount of taxes that may be levied on 
the taxable property in any county, township, city, village, school district 
or other taxing district for the year 1911, * * * including taxes levied 
under authority of Section 5649-1, of the General Code, and levies ·made 
for state, county, township, municipal, school and all other purposes, shall 
not in any one year exceed in the aggregate the total amount of taxes 
that were levied upon the taxable property therein of such county, town
ship, city, village, school district or other taxing district, for all purposes 
in the year 1910." 

The limitation then is not upon the amount levied by a taxing district but 
upon the total amount which may be levied by all taxing authorities, including the 
state, upon the property in a taxing district in the year 1910. This limitation corre
sponds to the ten mill limitation of the same act, and not· to the five, three and two 
mill limitations of Section 5649-3a. 

From this it follows the practical result of the creation of a special road dis
trict, such as that described in your general statement will be to deprive the city, 
county and the townships of taxes whicq they otherwise might have had for 
municipal, county and township purposes respectively. The mere fact that the 
district did not exist in 1910 will in no wise affect the amount of taxes which it 
may have after it is created. This is rendered even clearer by the provisions of 
Section 5649-3a already quoted to the effect that levies in special road districts are 
not to be limited by any of the rates set forth in that section. There is, therefore, 
no limitation in the Smith· act upon the amount that may be levied for road dis
rict purposes, save and except the fact that such levy together with the levy for 
state, county, township, school district and municipal purposes, must not exceed 
fifteen mills or ten mills, exclusive of interest and sinking fund levies, or the 
amount raised in the territory of the district or of any of the taxing districts there
in in the year 1910. 

Answering your third question, I beg to state that for reasons already pointed 
out, a levy for road purposes under Sections 7095 to 7136, inclusive, General Code, 
is quite independent of any municipal or township levy made in the road district, 
except in so far as both are to be affected by the fact that the limitations of fifteen 
mills, ten mills and the 1910 tax must apply to and include them both. 

Answering your fourth question, I beg to state that Section 7108 expressly 
provides that "no public highway within the corporate limits of a city or village in 
such road district shall be improved unless such road extends through such road 
district continouusly." 

This sentence itself would seem to be a complete answer to your fourth 
question. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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49. 

:\IC'XICIPAL CORPORATIOX-PO\YER OF COUXCIL TO TR.\XSFER 
FUXDS-FC'XDS RAISED BY T AXATIOX-SII'\KIXG FUXD-FliXDS 
FOR SPECIFIC PURPOSES RAISED BY BOXD ISSUE-PETITIO:'\ TO 
C0:\11ION PLEAS COURT. 

The city cormcil by 1:irtue of 3799, Ge11cral Code, may tratzsfer credit from 
011e of a number of funds raised by taxatiou upon all property in the corporation 
when the purpose of such fund is accomplished or aba11doned, to another or other 
funds of a similar 11ature. 

This power, however, does not extend to funds raised by bond issue or other
wise than by taxation 011 all personal and real property of the corporation. 

Funds created by bond issue must be devoted first to the purpose of the spe
cified improvcmnts, second, to the siuking fund for the purpose of retiri1zg the out
standing bonds and oniy after these purposes are accomplished may the balance of 
the bond be turned into the general fund of the corporation. 

It is a grave question whether 1111der Section 2296 upon petition to the com
mon pleas court provided therein, the court could find it within its power to make 
any cha11ge in the effect of the aforesaid rules. 

CoLUMBUS, 0Hro, J;nuary 16, 1912. 

HoN. E. H. WILCOX, City Solicitor .. Cleveland, Ohio. 

DEAR SIR :-I am in receipt of a letter, under date of January 9, from Hon. 
Thomas Coughlin, city auditor, of Cleveland, requesting my opinion upon a ques
tion of interest tc;> the administration of your city. Mr. Coughlin, doubtless, is not 
familiar with the invariable rule of this department, namely, that official advice 
will not be given to city officers, other than the city solicitor. Inasmuch as the 
matter concerning which he inquires seems to be one of immediate and general interest 
in Cleveland, I am presuming to address the opinion direct to you, with the request 
that you communicate the holding thereof to the city auditor and such other offi
cers as may be interested therein if you agree therewith. 

The question as submitted is as follows: 

"During the past three years, the city of Cleveland sold a large 
number of bonds for various enterprises. The improvements have not 
gone forward as rapidly as was expected, and as a result the money 
derived from the sale of these bonds has earned a considerable interest, 
the amount at this time being in excess of $100,000. 

"It is suggested that this accrued interest is subject to appropriation 
by the city council, and can be used for any purpose to which it (the 
council) may desire to apply the fund. 

"I am writing this letter to ask your official opinion as to whether 
it is legal and proper for us to appropriate the accrued interest on bond 
money, to be applied to paying the ordinary expenditures of the munici
pal government, or for such other purposes as the council may deem 
expedient." 

I have heretofore held, in an op1mon addressed to the bureau of inspection 
and supervision of public offices, that depository interest received from moneys 
realized from the sale of bonds for special improvements goes into and is to he 
treated as a part of the improvement fund. The query of the bureau was as to 
whether or not such money would be credited to the sinking fund; your query 
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raised the question, in the first instance, as to whether or not such money belongs 
in the general fund of the city. As above indicated, my opinion is that it belongs 
neither in the sinking fund nor in the general fund, but in the improvement fund. 

The question as to the availability of such fund for appropriation by the 
council of the municipal corporation to the general uses and purposes of the mu
nicipality is affected, it seems to me, by Section 3799, of the General Code, which 
provides as follows: 

"By the votes of three-fourths of all the members elected thereto, 
and the approval of the mayor, the council may at any time transfer all 
or a portion of one fund or a balance remaining therein, to the credit 
of one or more funds, but there shall be no such transfer except among 
funds raised by taxation upon all the real and personal property in the 
corporation, nor until the subject of the fund from which the transfer 
is to _be effected has been accomplished or abandoned." 

This section indicates that moneys not raised by taxation-or more accurately, 
funds not produced in the first instance by taxation-are to be treated separately 
and apart from funds raised by taxation, for appropriation purposes. This is, in 
my judgment, because all such funds, not raised by taxation, are to be regarded 
in a qualified sense, at least, trust funds. So, in the case of a fund fpr a specified 
improvement, the body of the fund is to be regarded as devoted, with or with
out appropriation, to the uses and purposes of the specified improvement. This con
clusion is made the more evident by a consideration of Section 3802, of the Gen
eral Code, which provides, in effect, that cash balances existing in funds other than 
funds created for improvements shall be transferred to the general fund, and by 
Section 3804, G. C., which provides as follows : 

"When any unexpected balance remaining in a fund created by 
an issue of bonds, the whole or part of which bonds are still outstanding, 
unpaid and unprovided for, is no longer needed for the purpose for which 
such. fund was created, it shall be transferred to the trustee of the sink
ing fund to be applied in the payment of the bonds." 

All these sections are in pari materia, and, read together, they establish the 
following conclusion : 

Funds created by bond issues cannot be devoted in whole or in part to the 
general purposes of the municipality, but must be applied, first, to the specified 
improvement; second, to the retirement of outstanding bonds, and interest thereon, 
and third (and only in the event that there are no outstanding bonds to be pro
vided for), the fund may become a part of the general fund of the corporation. 
It is to be noted, however, that the contingency upon which such money may be
come a part of the general fund is a very remote one. So remote is it, indeed, 
that the general assembly has not seen fit to provide any express authority for 
transferring an unexpended balance in a fund created by an issue of bonds when 
the hands themselves are all provided for, to the general revenue fund, as it has 
done in the case of moneys other than those in funds created for particular im
provements, by Section 3802, above referred to. Nevertheless, because there is 
no other place for moneys to go to under such circumstances, it is my opinion 
that they may lawfully be credited to the general revenue fund, at least under 
authority of a transfer of funds made by the court, as I shall hereinafter point 
out, when no longer needed for the purpose of the improvement and its expense, 
or for the purpose of retiring bonds. In other words, while it is true that the 
general revenue fund has what may for convenience be termed a residuary interest 
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in the proceeds of the sale of an issue of bonds, including the depository interest 
thereon, the claim of the sinking fund is, by virtue of Section 3804, above quoted, 
prior to such interest of the general revenue fund. 

By Section 296 and succeeding sections, G. C., authority is given to the coun
cil of municipal corporation to transfer any fund under their supervision from 
one fund to another, by applying to the common pleas court, which is given power 
to order such transfer. Transfers under these sections are not limited to those 
among funds raised by taxation, nor is the power of the court limited by the re
quirement that the fund thus to be transferred is no longer needed for the pur
pose for which it was levied, or for the object to which it was originally devoted, 
as is the case with transfers made directly by the city council. It is simply re
quired that if the council desires to transfer any fund to another. fund it shall file 
a petition in the manner set forth in the statutes; and "if, upon the hearing the 
court finds * * * that the petition states sufficient facts, that there are good 
reasons, or that a necessity exists for the transfer, and ·that no injury will result 
therefrom, it shall grant the prayer of the petition * * *" (Section 2300, G. C.) 

It would perhaps be presumptuous for me to attempt to define the power and 
jurisdiction of the court of common pleas in a proceeding of this kind. For this 
reason I express no opinion as to whether a court could or could not hold that 
"no injury will result" from a transfer of moneys from an improvement fund, in 
the face of Section 3804, above quoted, which seems to require that unexpended 
balances in such improvement fund shall be devoted to the payment of the bonds 
outstanding and interest thereon, so long at least as bonds were actually outstand
ing and unprovided for. If the court does have this power over funds raised by 
bond issue for the purpose of constructing a public improvement, it has virtually 
the power to set aside Section 3804. Whether or not this was the intention of the 
general assembly in enacting Section 2296 and the succeeding sections of the Gen
eral Code, has not been judicially determined. 

For the reasons above suggested, I hesitate to express any opinion thereon. 
I am clearly of the opinion, however, that so long as the bonds remain unpaid 

the depository interest in question may not be appropriated without a transfer 
of funds. 

65. 

Very truly yours, 
TrMOTHY S. HoGAN, 

Attorney General. 

CO~TRACTS OF DIRECTOR OF PUBLIC SERVICE- PROCEDURE
NECESSITY FOR AUTHORIZATION OF COUNCIL AND APPROVAL 
OF BOARD OF CONTROL. 

In the case of a contract by the director of public sen:ice for a 'year's supply 
of coal involving the expenditure of more than five hundred dollars, first, the 
council must authori::e; secondly, the director must advertise for bids; and thirdly, 
the award must be approved by the board of colltrol. After the cou11ci/ has first 
authori::ed the contract, it has nothing further to do with the matter. 

CoLUMBUS, OHIO, January 19, 1912. 

HoN. G. T. THOMAS, City Solicitor, Troy, Ohio. 

DEAR SIR :-I have carefully examined the opmton of the circuit court of 
Lorain county in the case of Railway Company vs. Elyria, 14 C. C., N. S., 365, re-
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ferred to in your letter of January 3d, receipt whereof is acknowledged, and I 
have come to the following conclusion respecting that decision: 

This decision does not hold, as you seem to fear, that all contracts for any 
period of time made by the director of public service of a municipal corporation 
must be approved by the city council. The qu~stion in the case related to a con
tract between a city and a railroad company whereby the city agreed to sell water 
to the railroad company during a considerable period of time in the future. Gen
eral Code, Section 3973, expressly provides that such contracts shall be approved 
by council, and it was upon the language of this section that the court based its 

·holding that 

"The contract here involved * * * 
it was not approved by the city council." 

cannot be sustained, because 
(Opinion, page 367.) 

Contracts for the purchase of a year's supply of coal for the use of the 
waterworks and the like are governed by the provisions of Section 4328, General 
Code, which requires contracts involving the expenditure of more than five hun
dred dollars to be first authorized by council, and by Section 4403, General Code, 
which requires that such contract involving an expenditure of more than five hun
dred dollars to be awarded subject to the approval of the board of control. 

In the case, then, of a contract for a year's coal supply involving the ex
penditure of more than five hundred dollars, such contract must first be authorized 
to be entered into by the city council. The director of public service must then 
advertise for bids; upon opening them he must seek the approval of the board of 
control as to the award he will make; under the direction of the board of control, 
he must award the contract to the lowest and best bidder. After council has 
once authorized the contract it has nothing further to do with the matter. 

74. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

CIVIL SERVICE-CITY ENGINEER IN UNCLASSIFIED SERVICE-AP
PROPRIATIONS-TRANSFER OF FUNDS-SMITH ONE PER CENT. 
LAW-APPROPRIATIONS OF MONEYS NOT IN TREASURY. 

When there is such a position as that of city engineer it must be deemed in 
law to be the head of a sub-departmeut of the city within the department of pub
lic service, the incumbent of which by Section 4250, Geueral Code, shall be appointed 
by the mayor. In any eveut, the position of engineer being one that requires pro
fessional or technical slii/1, is tal1e11 from the classified service by Section 4479, Gen
eral Code. 

When a11 amount has been appropriated for a certa·in purpose, it can be neither 
increased nor decreased nor diverted from its specified purpose. 

Prior to the enactment of the Smith one per cent. law, 102 0. L. 272, council 
could anticipate revenues expected to come into the treasury during the succeeding 
half year. By that act, however, co.uncil is limited in its appropriations to the 
money known to be in the treasury. 

CoLUMBUS, 0Hro, January 25, 1912. 

HoN. ALBERT S. FENZEL, City Solicitor, Middletown, Ohio. 

DEAR Sm :-1 beg to acknowledge receipt of your letter of January 15th, re
questing my opinion upon the following questions: 
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"Who appoints the city engineer? 

"After council appropriates a certain sum of money to be used 
during the last half year (for 1911) for the purpose of lighting the city, 
did any official have the right to divert any of this money to any other 
fund? 

"Can council appropriate money for purposes allowed by law, when 
there was no money to appropriate?" 
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The following provisions of the General Code are applicable to the first ques
tion submitted by you: 

"Section 4250. * * * He (the mayor) shall appoint and have 
the power to remove * * * the heads of the sub-departments of the 
departments of public service and public safety, * * * 

"Section 4327. The director of public service may establish such 
sub-department as may be necessary and determine the number of super
intendents, * * * engineers * * * and other persons, necessary 
for the execution of the work and the performance of the duties of 
this department. 

"Section 4479. * * * The unclassified service shall include the 
positions of * * * persons who are appointed to positions requiring 
professional or technical skill as may be determined by the civil service 
commission; * * * the head or chief of any division or principal de
partment relating to engineering, * * *" 

No section of the General Code provides for the office of city engineer. That 
is to say, unless this office is established as the head of a sub-department within 
the department of public service, as provided in the above quoted section, it has no 
existence whatever. Certain provisions of the sections relating to the making of 
assessments for improvements seem to require that there be a position known as 
city engineer. Whether or not it is practically necessary that the position of city 
engineer be established as the head of a sub-department within the department of 
public service is a question which need not be determined. Suffice it to say, how
ever, where there is such a position as that of city engineer, it must be deemed in 
law to be the head of a sub-department within the department of public service. 
This being the case, it follows, from ·the provisions above cited, that the mayor has 
the right to appoint a city engineer when the position of city engineer is so created. 
If, however, the position of city engineer has not been created as the head of a 
sub-department within the department of public service, then the engineering work 
of the city may be done by engineers who are simply employes of that depart
ment. That is to say, in such event there would be no separate sub-department of 
engineering, and the engineering force of the city would consist of one or more 
employes of the department of public service who would secure their positions by 
appointment or employment, as the case may be, by the director of public service. 
Inasmuch as the position of an engineer is one requiring professional or technical 
skill, it would seem that in any event an engineering position would not be within 
the classified or civil service. 

Answering your second question, I beg to state that this department has re
peatedly held that there is no authority for making transfers among appropriation 
accounts, residing either in council or in any other officer or department of the city 
government. \Vhen an amount has been appropriated for a certain purpose, the 
amonnt of such appropriation may be neither increased nor diminished. :\Ioney so 
appropriated may lawfully be used only for the purposes for which the appropria-
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tion was made by council. At the end of the appropriation period the balance in the 
account lapses, of course, to the fund from which it was appropriated and may be 
reappropriated by council for any purpose for which the fund itself may be lawfully 
appropriated. 

Answering your third question, I beg to state that since the enactment of 
Section 5649-3d, General Code, as a part of the Smith one per cent. law, so called, 
102 0. L., 272, council is limited in its appropriations to the money known to be in 
the treasury. That section provides in part as follows: 

"At the beginning of each fiscal half year the various boards mentioned 
in Section 5649-3a of this act shall make appropriations for each of the 
several objects for which money has to be provided, from the moneys 
known to be in the treasury from the collection of taxes and all other 
sources of revenue, and all expenditures within the following six months 
shall be made from and within such appropriations and balances there
of, * * *" 

Heretofore, as you know, council might anticipate revenues estimated to come 
into the treasury during the succeeding half yearly period. This, by reason of the 
above quoted provision, is no longer the case. 

76. 

Very truly yours, 
TrMOTHY S. HoGAN, 

Attorney General. 

TAXES AND TAXATION-SMITH ONE PER CENT. LAW-LEVY BY 
SCHOOL BOARD FOR LIBRARY PURPOSES-"INTERJOR LIMITA
TIONS"-CONTRACT WITH LIBRARY ASSOCIATION NOT AN IN
DEBTEDNESS-NO IMPAIRMENT OF CONTRACT. 

A levy of one mill by the board of education imposed annually for the pur
pose of reimbursing a library association for services to the public in pursuance of 
a contract between the board and the association, is within the interior limitations 
of the Smith law and is not a "levy for, sinking fund and interest purposes neces
sary to provide for indebtedness created prior to the passage" of the Smith law. 

The obligation which rests upon the board is not an indebtedness within the 
meaning of the statute nor is there an "impairment of the obligation of contract" 
m the effect of the Smith law upon such procedures. 

CoLuMBUS, OHIO, January 9, 1912. 

HoN. HARRY D. SMITH, City Solicitor, Xenia, Ohio. 
DEAR SIR :-In answering your letter of September 6th, I beg again to apol

ogize for the delay which has ensued in this office in respect to the same, caused, how
ever, by the fact that a part of your letter was personal in its nature, which fact led 
me to lay it aside in deference to business of an official nature as is always· my 
custom. 

You inquire what, if any, effect the enactment of the Smith one per cent. 
law, so-called, has upon the operation of Section 7641, General Code. 
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Said Section 7641, General Code, provides as follows: 

"The board of education in any city, village or special school dis
trict may contract annually with any library corporation or other organ
ization owning and maintaining a library, for the use of such library by 
the residents of such district, and it annually may levy a tax not exceed
ing one mill on the taxable property of such district to pay therefor. 
Such board of education shall require an annual report in writing from such 
library corporation or other organization." 

It appears from the letter enclosed in your communication that the board of 
education of the city school district of Xenia, prior to the enactment of the 
Smith one per cent. law, so-called, entered into a contract with the Xenia library 
association under which the board of education has levied for the support of the 
association a certain amount of money. 

At the time this contract was entered into and until the Smith law became 
effective, this contract imposed upon the board of education of the school dis
trict a valid and existing obligation equal in dignity to the obligation of any other 
contract entered into by the board. Yet this obligation being contingent, did not 
create an "indebtedness" within the meaning of that word as used in Section 
5649-2, and in Section 5649-3 of the Smith law, 102 0. L., 269. That is to say, 
the contract did not impose upon the school district a fixed and liquidated in
debtedness necessitating the creation of a sinking fund, but the duty of the board 
of education to make the levy was dependent upon the continued existence of 
the library and the discharge by the library association of the obligation assured 
by it under the contract. This being the case, the levy provided for by Section 
7641 is not, in my judgment, "a levy for sinking fund and interest purposes neces
sary to provide for indebtedness created prior to the passage of" the Smith one 
per cent. law within the meaning of the sections above referred to of that law. 

In the case of State ex rei. vs. Sanzenbacher, unreported, recently decided 
by the supreme court of this state, the court construed Section 5649-3a, which 
provides what may be termed the "interior limitations" applicable to levies for local 
purposes, including levies which may be made by boards of education, as if the 
same exceptions were made therein as are expressly made in Section 5649-2 and 
5649-3, as above referred to. For reasons similar to those above expressed, how
ever, levies like those authorized to be made under Section 7641 are not to be 
regarded as exclusive of the limitations of five, three and two mills respectively 
imposed by Sections 5649-3a. 

For all of the above reasons, then, the Smith one per cent. law in its entirety, 
including all the limitations thereof, must be regarded as applicable to levies made 
under authority of Section 7641. 

Section 7641 provides expressly that the contract entered into between the 
board of education and the library association must be made "annually." It is 
apparent, therefore, that in any event the only subsisting obligation in existence 
at the time of the passage of the Smith one per cent. law under contract of this 
sort would be the obligation to make a levy for the current year. Such an obliga
tion is not, in my judgment, directly impaired ;,y the enactment of the Smith law. 
To hold that the Smith law would in any way interfere with the obligation of such 
contract would be to give to that law the effect of impairing the obligation of a 
contract-a thing prohibited, of course, by the constitution of this state and by 
that of the United States. 

If the obligation of the board of education under the contract was simply 
to pay a certain amount to the library association, then, in my opinion, the board of 
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education would be obliged to pay that amount to the library association out of the 
proceeds of its levy as determined by the budget commission (under the facts 
stated by you, a levy of three mills). This would follow because the board of 
education had not bound itself to make a levy, but merely to pay a certain amount. 

Hereafter, the power of the board of education annually to contract with 
the library association will remain under Section 7641 unimpaired, excepting the 
board of education may not now levy one mill for that purpose, nor may any levy 
which it makes be made, irrespective of any of the limitations of the Smith law. 
That is to say, by virtue of the first paragraph of Section 5649-3 of the Smith 
law, the maximum rate of one mill prescribed by Section 7641 is reduced so as not 
to produce any more money than would have been produced in the year 1910 
by a levy of one mill upon the duplicate for that year-assuming, of courst;, that 
the duplicate of the school district of the city of Xenia was increased between the 
years 1910 and 1911. The amount which would have been raised by a levy of one mill 
upon the duplicate of 1910 is then the amount which may be levied by the school 
district for this purpose for the year 1911 or any year thereafter; but such a levy 
when made must be taken into consideration with the other levies of the board 
of education in ascertaining whether or not the limitation of five mills prescribed 
by Section 5649-3a has been exceeded. 

From what I have said you will observe that it is not my opinion that 
Section 7647 is repealed by the Smith one per cent. law. It is simply amended by 
implication, so to speak, and the power of the board of education to enter into 
the contract therein provided for still exists. 

81. 

Very truly yours, 
TIM;OTHY s. HOGAN, 

Attorney General. 

OFFICES COMPATIBLE-CITY SOLICITOR AND MEMBER OF BOARD 
OF REVIEW-"HOLDING OF OTHER PUBLIC OFFICE OR EMPLOY
MENT." 

A city solicitor may hold the office qf member of the board of review if there 
is no conflict in the duties of the offices. 

The provision of Section 5621 to the effect that "no member thereof shall be 
engaged in any other business or employment during the period of time covered 
by the session of the board" merely has the effect of making the work of the 
solicitor's office subordinate to that of the board. 

CoLUMBUS, OHio, January 25, 1912. 

HoN. MARK L. THOMSEN, City Solicitor, for Newburgh, Cleveland, Ohio. 

DEAR Srn :-I am in receipt of your letter of January 17, 1912, which is as 
follows: 

"The writer is city solicitor for the city of Newburgh and has 
been for a year and two months. Previous to my appointment as solicitor 
of the city of Newburgh, I was appointed a member of the board of 
equalization and board of review of Newburgh city for a term of five 
years and on organization of the board was elected president thereof. 
The city of Newburgh has a population of about six thousand and con-
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sequently not much time is needed for the position as president of the 
board. \Ye met last summer and worked for about thirty days and 
finished the work for the year. For the time we met I gave my entire 
time to the work, this in no way interfering with my position as city 
solicitor. 
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"The county auditor approved my voucher for pay for this period, 
amounting to about $160.00, but I purposely did not draw the amount, 
desiring an opinion from your office as to whether or not I could do 
so in view of my position as city solicitor. While I do not personally 
think there is any legal objection to this, I have felt as the matter con
cerned myself I should have a ruling from an outside party, and I 
should appreciate very much a ruling from your office on that point mailed 
to my address." 

Section 5618 of the General Code provides as follows: 

"Upon the written application of a county auditor to the state board 
of appraisers and assessors for laying excise taxes for the appointment of 
a board of review for a municipal corporation of such county, for the 
equalization of real and personal property, moneys and credits within 
such municipal corporation, said state hoard may appoint such board of 
review, to be composed of three citizens, freeholders of such municipal 
corporation not more than two of whom shall belong to the same political 
party." 

Section 5619, General Code, provides that: 

"One member of the board of review shall be appointed for the 
term of one year, one member for the term of three years, and one 
member for the term of five years. Thereafter at the expiration of the 
term of a members, there shall be appointed by the state board of ap
praisers and assessors, a freeholder of such municipal corporation as 
successor to such member for the term of five years, and all vacancies 
in the hoard shall be filled for the unexpired term in the manner as the 
original appointment. The state board of appraisers and assessors for 
laying excise taxes may remove any members of the board." 

Section 5621, General Code, provides: 

·"The county commissioners shall fix the salary of the members 
of the board of review, which shall not he less than three dollars and 
fifty cents per clay for each clay the board is in session, and not to 
exceed two hundred and fifty dollars per month for the time such board 
is in sessiGm. Such salary shall be payable monthly out of the county 
treasury upon the order of said hoard and the warrant of the county 
auditor. The board shall meet in rooms provided by the county commis
sioners, and when in session, shall devote their entire time to the duties 
of their office. No member thereof shall be eugaged iu auy other business 
or emp/oymellf duri11g the period of time covered by the session of the 

·board." 

Section 4303, General Code, provides as follows: 

"The solicitor shall be elected for a term of two years com
mencing on the first day of January next after his election, and shall 
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serve until his successor is elected and qualified. He shall be an elector 
of the ,city." 

Section 4304, General Code, provides as follows: 

"No person shall be eligible to the office of solicitor of a municipal 
corporation who is not an attorney and counselor at law, duly admitted 
to practice in this state." 

It seems to me there can be no question of your right to hold both of these 
offices, as, in my opinion, they are not incompatible. The only possible conflict is 
one contemplated by the law itself, it seems to me, in the last sentence of Section 
5621, which I have underlined; and this would require that during the time when 
the board of review is in session the duties of the office of city solicitor, if there 
were any to be performed at that time, be subordinated to your duties as member 
of the board of review. This question, however, does not arise in your particular 
case, as you expressly state that during the time your board met you gave your 
entire time to your work. I can, therefore, see no objection to your drawing the 
amount of salary properly due you for this work. 

83. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

:\fAYOR-POWER TO MAKE APPOINTMENT-TIME Lll\HTS-TER:VI OF 
OFFICE OF APPOINTEES. 

Under Section 4251, Gc1zeral Code, the new mayor may not make appoint
ments earlier than the second NJonday in January, in those offices under this powa 
which ha·ve incumbents. 

When there are vacancies, however, he may appoint at any time, aud his ap
pointees hold office until their successors are elected qnd qualified. 

CoLUMBUS, OHIO, January 23, 1912. 

HaN. CLYDE C. PoRTER, City Solicitor, Tiffin, Ohio. 

DEAR Sm :-I beg to acknowledge receipt of your letter of January 6th, where
in you state: 

"At the request of Walter K. Keppel, mayor of our city, we are 
asking you for an interpretation of Section 4251 of the General Code. 

"Mr. Keppel wishes to known whether or not the appointment made, 
made his appointments, and the appointees have already entered upon 
the discharge of their duties, the old officers having resigned at the 
end of the last year. 

"Mr. Keppel wishes to know whether or not the applicants made, 
will be good for the entire year, or only until the second Monday in 
January or February." 
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Section 4250 of the General Code provides: 

''The mayor shall be the chief conservator of the peace within the 
corporation. He shall appoint and have the power to remove the director 
of public service, the director of public safety and the heads of the 
subdepartments of the departments of public service and public safety, and 
shall have such other powers and perform such other duties as are con
ferred and required by law." 

Section 4251, General Code provides: 

''The director of public service, director of public safety, directors 
of the university, street commissioner, or any board or officer whose 
appointment is required herein shall be appointed not earlier than the 
second ;\Ionday in January and not later than the first :Monday in 
February, and shall hold their respective offices until their successors are 
appointed as herein required." 

1583 

I take it that your inquiry refers to the appointment of the director of public 
service and the director of public safety. From a cursory reading of the sections 
above quoted, it is apparent that the mayor has the power of appointing and re
moving such directors at will. Section 4251 provides that the directors, as well as 
the other heads of departments and boards and officers, whose appointment is 
required therein, shall be appointed not earlier than the second Monday in January 
and not later than the first Monday in February, and that such officers shall hold 
their respective offices until their successors are appointed, as therein required. 

Section 4252 provides that in case of death, resignation, etc., of any officer 
or director of any department of a city, unless otherwise provided by law, the 
mayor thereof shall fill the vacancy by appointment, and such appointment shall 
continue for the unexpired term and until a successor is duly appointed, or duly 
elected and qualified, or until such disability is removed. 

It appears from your inquiry that the mayor made his appointments on the 
first day of January, 1912, the prior incumbents having all resigned on that date. 
These appointees, under the statute, would hold until successors were duly appointed. 
So, as far as the continuation in office of appointees of the mayor, made January 
1st, is concerned, they would hold until the mayor would make other appointments 
to the same positions. 

It strikes me that it is a matter of indifference whether the mayor, following 
the direction of Section 4251, makes his appointments between the second Monday 
in January and the first Monday in February, or whether he does not do so, so long 
as he intends the same persons to fill the places, and makes no other appointments; 
the additional appointment would give them no further or added powers. Still, 
to be regular, and if the mayor should desire, he might reappoint the persons whom 
he has already appointed as public service and public safety directors. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney Gmeral. 
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88. 

MOVI?\G PICTURE SHOWS-"BUSINESS"-VIOLATIOX OF SU:\'DAY 
LAWS AND EMPLOYMENT OF MINOR PROVISIONS-PICTURES 
OF THEATRICAL PERFORMANCES. 

The operation of d moving picture show is such a11 opening of a place for the 
transaction of business as to come within the prohibitions of Section 13044, General 
Code, prohibiting the employment of minors and the transaction of business 011 

Sunday. 
Such an entertainment is also intended by the terms of 13049, General Code, 

as amended 102 0. L. 72, as it is a11 exhibit of pictures of performances forbidden 
on Slllzday. 

CoLUMBUS, 0Hro, January 29, 1912. 

HoN. D. F. DuNLAVY, City Solicitor, Ashtabula, Ohio. 

DEAR SIR :-I herewith acknowledge receipt of your communication of January 
8, 1912, wherein you inquire as follows: 

"The mayor of this city, Mr. I. H. Pardee, has requested me to 
solicit your opinion in reference to Section 13044 of the General Code, as 
to whether or not a moving picture show would be considered a place 
for the transaction of business, also whether or not a moving picture 
show would come within Section 13049 of the General Code as revised 
in 102 0. L., at page 92 ?" 

In reply thereto would say Section 13044 of the General Code provides as 
follows: 

"vVhoever, being over fourteen years of age, engages in common 
labor or opens or causes to be opened, a building or place for transaction 
of business, or requires a person in his employ or under his control to 
engage in common labor on Sunday, on complaint made within ten 
clays thereafter, shall be fined twenty-five dollars, and for each subsequent 
offense, shall be fined not less than fifty dollars nor more than one 
hundred dollars and imprisoned not less than five clays nor more than 
thirty clays." 

Section 13049 of the General Code, as amended 102 0. L., page 92 provides as 
follows: 

"\'Vhoever, on Sunday, participates in or exhibits to the public with 
or without charge for admittance, in a building, room, ground, garden 
or other place, a theatrical or dramatic performance or an equestrian or 
circus performance of juggler·s, acrobats, rope dancing or sparring ex
hibition, variety show, negro minstrelsy, living statuary, balooning, base 
ball playing in the forenoon, ten pins or other game of similar kind or 
participates in keeping a low or disorderly house of resort or sells, dis
poses of or gives away, ale, beer, porter or spirituous liquor in a building 
appendant or adjacent thereto, where such show, performance or exhibi
tion is given, or houses or place is kept, on complaint within twenty 
clays thereafter, shall be fined not more than one hundred dollars or 
imprisoned in jail not more than six months or both." 
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\Yebster defines the term "business" as follows: 

"That which busies, or that which occupies the time, attention or 
labor of one, as his principal concerns, whether for a longer or shorter 
time. Employment, occupation or employment for a livelihood or gain, 
as agriculture, trade, mechanical, art or profession." 

1585 

The operation of a moving picture show is an employment or occupation for 
the purpose of amusing and entertaining those who patronize or attend such show. 
The purpose of operating such picture shows is for financial gain on the part of the 
operator or owner, and the place wherein such occupation or employment is fol
lowed would, in my judgment, be a place of business or a place for the transaction 
of business, and comes within the provisions contained in Section 13044 of the 
General Code above quoted. 

In answer to your second question I desire to say that this department held, 
in an opinion rendered early in the year, that a moving picture show comes within 
the provisions of Section 13049 of the General Code, and I am of the opinion that 
such shows are also within the provisions of said section as amended 102 0. L. 
page 92, for the reason that the scenes exhibited at such shows are pictures either 
of theatrical or dramatic performances and the exhibition of th~ ~ame on Sunday 
is in violation of Section 13049 of the General Code as amended 102 0. L. page 
92, which is above. quoted. 

91. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 

INTOXICATING LIQUORS-PETITIONS FOR WET AND DRY ELEC
TION-LOCAL OPTION-QUALIFIED ELECTOR-SIGNERS OF PETI
TIONS, QUALIFICATIONS OF. 

The signer of a petition .for wet and dry elections, under Section 6127, 
General Code, need not have actually cast his ballot at the last preceding general 
election. It is sufficient if he is a qualified elector at the time of signing the 
petition. 

CoLUMBUS, OHIO, February 2, 1912. 

HoN. WALTER S. STEVENSON, City Solicitor, Leipsic, Ohio. 

DEAR SrR :-I am in receipt of your letter of February 1st, wherein you state: 

"In determining who are qualified electors under Section 6127 of the 
General Code of Ohio, we find in Re South Charleston Election, 3 N. 
P., 373; SO 13. 173, the court used this language, or rather the court is 
quoted as follows 'forty per cent. of those Who Cast Votes at last pre
ceding election,' etc. 

"This would indicate that to be counted as being a qualified elector 
the person signing this petition must necessarily have cast his ballot at 
the last preceding election for municipal officers. What is your opinion 
in this matter? This is to be used by the undersigned in determining who 
are qualified electors upon the presentation of a petition on ).fonday, 
February 5th." 
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Section 6127 of the General Code provides : 

"When, in a municipal corporation divided into wards, qualified 
electors in a number equal to forty per cent. of the number of votes 
cast therein at the last preceding general election for state and county 
officers, or when, in any other municipal corporation, qualified electors in 
a number equal to forty per cent. of the votes cast therein at the last 
preceding general election for municipal officers, petition the council 
thereof for the privilege to determine by ballot whether the sale of in
toxicating liquors as a beverage shall be prohibited within the limits of 
such municipal corporation, such council shall order a special election to 
be held at the usual place or places for holding elections therein in 
not less than twenty days nor more than thirty days from the filing of 
such petition with the mayor of such municipal corporation or from the 
presentation of such petition to the council thereof. Thereupon such 
petition shall be filed as a public document with the clerk of such munici
pal corporation and preserved for reference and inspection." 

This section is made up of parts of Sections 4364-20a and 4364-20e. You 
will notice there has been a change, and while Section 4364-20e stated: 

"* * * and in other municipalities forty per cent. of the qualified 
electors at the last preceding election * * *." 

the provisions in Section 6127, supra, read: 

"* * '~ in any other municipal corporation qualified electors m a 
number equal to forty per cent. of the votes cast * * *." 

so now the jurisdiction: of fact for council to find is whether or not in a 
municipality a petition is signed by the "qualified electors in a number equal to 
forty per cent. of the votes cast therein at the last preceding general election for 
municipal officers;" i. e. when the corporation is not divided into wards. 

In the case to which you call my attention-In Re South Charleston Election 
3 N. P., 373, while the court used the language you quote in your letter, it was in 
stating the contention of the contestors. Judge Geiger, in his opinion in this case, 
at page 376, used the following language : 

"The contestors claim further that the term 'forty per cent. of the 
qualified electors at the last preceding municipal election' required that 
the petition be signed by forty per cent. of those individuals who ap
peared and cast their ballots at the said election; and that it is not sufficient 
to have forty per cent. of the number; but the very individuals who voted 
at the last preceding municipal election should sign the petition to the 
extent of forty per cent. This position is not tenable. The intention 
of the legislature was not to give to the voters who cast their ballots 
at the preceding election any advantage over those who, by reason of 
absence, sickness or other cause, did not. The body of the electors, 
as it may have existed at the last preceding election, may have changed 
considerably at the time of the filing of the petition, by reason of death, 
or otherwise. The plain intention of the statute is that when the petition 
is signed by as many qualified electors as shall equal forty per cent. 
of those who cast their votes at the last preceding election, then the 
petition shall be sufficient." · 
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I think this would be decisive of the question even if the General Code had 
not made the matter plain beyond all doubt. 

The function of the council when a petition under Section 6127 of the 
General Code is presented, is to determine whether the petitioners on the said 
petition are qualified electors of the municipal corporation at the time of the action 
of the council in ordering the election and whether or not the number of said 
petitioners so found, as aforesaid, is equal to forty per cent. of the vote cast in 
the municipal corporation at the last preceding general election for municipal 
officers. So, the question of whether the petitioner actually voted at the last 
election is immaterial. He is a qualified petitimzer if he is a qualified elector of the 
municipality at the time comzcil seeks to act on the petition. 

94. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

CIVIL SERVICE-DEPARTMENTS OF ELECTRIC LIGHT AND WATER
WORKS-EMPLOYES-CLERKS IN DIRECTOR OF PUBLIC SERVICE 
OFFICE-CLASSIFIED AND UNCLASSIFIED SERVICE-NO EXAM
INATION OF INCUMBENTS-DUTIES OF CITY AUDITOR. 

All employes in either of the departments of electric light or waterworks of a 
city, come under the civil service control except the single individuals at the heads 
of departments and the incumbents of such positions as the commission have deter
mined ttnder Section 4479, General Code, to require professional or technical skill. 

A clerk in the office of the director of public service is subject to the civil 
seriJice, but a private secretary is not. 

When an office, by reason of the creation of a statute, enters into the jurisdic
tion of the civil service conunission or passes from the unclassified to the classified 
service, the incumbent is not required to take an examination. 

The civil service commission must provide for "examinations for all Positions 
in the classified service and make rules governing the same. 

The directors of public service must comply with civil service statutes without 
notice. 

The appointing board or officer must certify all appointments and vacancies 
in the classified service to the auditor, and the latter official is burdened with the 
responsibility of allowing no claims for services in violation of the civil service 
regulatons. 

CoLUMBUS, OHIO, December 29, 1911. 

HoN. G. T. THOMAS, City Solicitor, Troy, Ohio. 
DEAR SIR :-Under favor of December 14, 1911, you ask an opinion of this 

department upon the following: 

"I transmit to you a copy of a resolution passed by the civil serv
ice commission of this city December 11, 1911, and also a copy of a let
ter transmitted to me at the same time. 

"My personal opinion is that all of the employes, except the super
intendent and chief engineer, come under the head of civil service. 

"The opinion has been expressed also that the clerks appointed in 
the office of the director of public service are also under civil service. 
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"With the exception of the police and fire departments, civil service 
has been a dead letter in this city, because of the hostility of the admin
istration.'' 

The letter enclosed states as follows: 

"We herewith transmit to you copy of resolution passed at a meet
ing of this board at its office on Monday evening, December 11, 1911. 

"It is contended by the director of public service that none of the 
employes in either of the departments of electric light or waterworks 
come under the jurisdiction of the civil service board. If that be true, 
this board may as well disband, for only the police and firemen would 
be under any rules made by this board, and in this little city it would 
be a farce. 

The resolution enclosed states the facts as follows: 

"That the electric light plant is owned and operated by the city of 
Troy, and has in its employ for its operation tlie following employes: 

"One superintendent. 
"One chief engineer. 
"Two assistant engineers. 
"One electrician. 
"One trimmer. 
"Three linemen, repairers. 
"That the waterworks is owned and operated by the city of Troy, 

and has in its employ for its operation the following employes: 
"One superintendent. 
"One chief engineer. 
"Two assistant engineers. 
"One inspector. 
"It is conceded that the superintendent of each of these plants, and 

the chief engineer do not come under the operation of Section 4479, G. 
C., and belong in the unclassified service. 

"If the remainder of said employes belong to the classified service, 
an answer to the following questions is desired: 

"First-Shall all the employes, except the above officers, admitted 
to be in the unclassified service now in the employ of the city, be directed 
to appear before this board for examination? 

"Second-Sha!l the board by authority of Section 4479, provide for 
the examination of engineers, firemen and electricians, under rules made 
by this board? 

"Third-If the present employes are found to be competent and 
qualified for their positions, shall this board report the fact to the direc
tor of public service that the employes are under civil service, and that in 
the future employment of men in the classified service in these de
partments, shall be governed by Section 4481, General Code? 

"Fourth-Shall the full list of said officers, salaries, etc., be certified 
to the city auditor, as required by Section 4604, General Code?" 

Section 4479, General• Code, divides the employes of a city into classified and 
unclassified service, as follows: 

"The civil service shall be divided into classified and unclassified 
service. The unclassified service shall include the positions o£ officers 
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elected by the people or appointed to fill vacancies in offices filled by 
popular election, or whose appointment is subject to confirmation by the 
council, or who are appointed by any state officer or by any court, em
ployes of the council, persons who by law are to serve without remunera
tion, persons 'i.vho are appointed to positions requiring professional or 
teclwical skill as may be determi11cd by the civil service commission; per
sons appointed or employed to give instruction in any educational insti
tution; persons appointed by any board or officers supervising elections; 
persons who as members of a board or otherwise, have charge of any 
principal department of the government of any city, the head or chief of 
any division or principal departmellt relating to engineering, waterworks, 
street cleaning, or health, the chief of the police department, the chief 
of the fire department, the superintendent of any workhouse, house of 
refuge, infirmary, or hospital, the librarian of any public library, pri
vate secretaries, deputies in the office of the city auditor and city treas
urer, unskilled laborers, and such appointees of the civil service com
mission as they may by rule determine. The classified service shall com
prise offices and places not included in the unclassified service." 

Under the Municipal Code as passed in 1902, the civil service covered only 
the department of public safety. The civil service was extended to the other depart
ments by act in 99 Ohio Laws, 562, and this part of the act became effective Janu
ary 1, 1910. At that time employes of the city should have been placed in the classi
fied and unclassified service. 

The superintendents of the electric light plant and of the waterworks have 
charge of a principal department of the government of the city and are in the 
unclassified service. 

It appears that the city of Troy has a "chief engineer" in the waterworks, 
and also a "chief engineer" in the electric light plant. The statute exempts from 
civil service regulations the "head or chief of any division or principal department 
relating to engineering." The mere fact that the title of an employe is that of 
chief engineer does not make him the head or chief of the department of engi
neering. Each of these may be the chief engineer in the electric light plant or in 
the waterworks department. But that fact does not make either of them the head 
of the engineering department of the city. There could not be two heads of such 
a department. It appears further that each of them are subordinate to the superin
tendent of the department in which he is employed. They cannot, therefore, be at 
the head of any division or principal department. 

Unless the city of Troy has an engineering department, and one of these 
employes known as "chief engineer" is at the head of such department, I am of the 
opinion that both are subject to civil service regulations, unless, however, it has 
been determined by the civil service commission that they occupy positions requir
ing professional or technical skill, as provided in said Section 4479. 

The other employes of these departments do not come under any of the posi
tions enumerated as the unclassified service and are therefore subject to civil serv
ice regulations. 

You further inquire as to clerks in the office of the director of public service. 
The position in the unclassified service which might fit this position is that of pr.i
vate secretary. A private secretary would hardly be known as a clerk. The posi
tion of clerk is subject to civil service regulations. 

It appears that civil service has not been put into operation in your city. 
The civil service commission asks in regard to the examination of the present in
cumbents. 



1590 CITY SOLICITORS 

In passing from the unclassified to the classified service the statutes do not 
require an examination of the incumbents. 

On page 10, of the opinion, in the case of State vs. Wyman, 71 0. S., 1, Sum
mers, J., says : 

"It seems to have been the purpose of the legislature in the enact
ment of the code, so far as possible, to provide that officers and employes 
in the police and fire departments, in office when the new code went into 
effect, should not be disturbed in their office or employment, and that 
thereafter these departments should be under the so-called merit system, 
and that appointments thereto could be made only in the manner pro
vided by the code. But it was not the intention of the legislature that 
appointments to any vacancies that might exist in any of the offices or 
employments in the classified service could be made only from the list 
of incumbents of offices and employments in the classified service. It is 
not difficult to understand why the legislature, in adopting the merit sys
tem, should provide that those already in office might remain without ex
amination, but it does not appear why it also should be provided that a 
vacancy in the highest office could be filled only from their number." 

The fourth syllabus in case of State vs. Hall, 15 Cir. Dec., 361, is as follows: 

"Section 159, et seq. (Sec. 1536-695 Rev. Stat.), requiring every 
applicant for appointment to the new police department to submit to an 
examination by the board of public safety, has no application to those 
who were in office or members of the old department at the time the new 
Municipal Code went into effect." 

The statutes do not require that the incumbent of an office shall take an ex
amination when the position which he holds is placed in the classified service. 

· The employes of the city of Troy who were subject to civil service regula
tions should have been placed in the classified list on January 1, 1910. All ap
pointments to fill vacancies since said time in the classified service should have been 
made from the list certified by the civil service commission after examination of 
the applicants. Any person appointed to one of these positions since January 1, 
1910, and who has not been appointed in the manner prescribed for the classified 
list, except one appointed under Section 4488, G. C., has not been legally appointed 
to the position and a vacancy should be declared and filled in the proper manner. 

Section 4481, General Code, provides: 

"Appointments shall be made in the following manner: The ap
pointing board or officer shall notify the commission of any vacancy to be 
filled. The commission shall thereupon certify to such board or officer 
the three candidates graded highest in the respective lists as shown by the 
result of such examination. Such board or officer shall thereupon appoint 
one of the three so certified. Grades and standings so established shall 
remain the grades for a period of six months, or longer if the commis
sion so determines, and in succeeding notifications of vacancies, candi
dates not selected may be dropped by the commission after having been 
certified a total of three times." 

Answering the questions of the civil service commission, my conclusions may 
be summarized as follows : 
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First-Persons in the classified service who were in the employ of the city on 
January 1, 1910, are not required to take an examination. Examinations should be 
held for all positions in the classified service, which are vacant, or which have been 
vacant since January 1, 1910, and have been filled without compliance with the civil 
service regulations. 

Second-The civil service commission should provide for examinations for all 
positions which are in the classified service and make rules governing the same. 

Third-It is the duty of the director of public service, without notice, to com
ply with the· statutes governing the civil service. Under the circumstances which 
exist in your city it might be well to notify the director as to what positions are in 
the classified service. 

Fourth-Section 4504, General Code, to which reference is made, provides: 

"No clerk, auditor or accounting officer of any city shall allow the 
claim of any officer for services of any deputy or other person in viola
tion of the provisions of this title." 

This statute does not require a certification to the city auditor, nor does any 
other statute require such a certificate from the civil service commission. 

Section 4491, General Code, requires a certification from the appointing board 
or officer, as follows : 

100. 

"The appointing board or officer shall certify to the auditor all ap
pointments to offices and places in the respective departments of the classi
fied service of such city, and all ~acancies occurring therein, whether by 
dismissal, removal, resignation or death, and the date thereof." 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 

BONDS, AUTHORIZED BY ELECTORS-TAXATION LIMITATIONS
POWER OF MAYOR TO REMOVE AND APPOINT AND POWER OF 
COUNCIL TO CHANGE SALARY OF A CITY ENGINEER-SUSPEN
SION OF THREE READINGS RULE OF COUNCIL. 

Bonds issued under Sections 3939-3952, General Code, when authorized by a 
favorable vote of the people, within the pri11ciple established in 83 0. S., 482, are 
not to be considered in arriving at the 2¥.! per cent. limitation prescribed under 
such sections. These sections, however, have been subjected to several changes in 
102 Ohio Laws. 

The official known as city engineer at the head of a sub-department in the de
partment of public service, is by reason of the Paine law subject to the control of 
tlze mayor who may at any time remove him and appoint a successor. 

The salary may be changed by council at will, as that official is not the holder 
of a statutory term of office. 

There is 110 exception to the rule that cotmcil may by a three-fourths vote, 
suspend the rule requiring three readings. 

CoLUMBUS, OHIO, February 9, 1912. 

HoN. G. B. FINDLEY, City Solicitor, Elyria, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of January 24, re
questing my opinion upon the following questions: 
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"1. Whether or not bonds issued under authority of Sections 3939 
to 3952, inclusive, when authorized by a favorable vote of the people, are 
to be considered in arriving at the two and one~half per cent. limitation 
prescribed under such sections? 

"2. Whether or not the mayor of a city can remove the city engi
neer and appoint another engineer to his place, and the city council then 
raise the salary of the new engineer so appointed, all of this being done 
during the term for which the mayor makes the appointment? 

"3. If the raise in the engineer's salary, indicated above, is legal, 
can the city c"ouncil under a suspension of the rules, pass the ordinance 
increasing the pay of the newly appointed engineer? Or must this have 
the three readings?" 

Your first question is answered in the negative by the holding of the supreme 
court in the case of the city of Cleveland vs. Cleveland, 83 0. S., 482, unreported. 
That was the precise question involved in that case, and the holding of the court 
was that, bonds issued upon- the approval of the electors were not to be counted in 
ascertaining the (then) limitation of four per cent. imposed by the Longworth 
act. In this connection permit me to call your attention to the fact that Sections 
3939 to 3953, inclusive, have been repealed and re-enacted twice in the 102 0. L. 

Answering your second question, I beg to state that there is no such office in 
the city government as that of "city engineer," excepting as same exists as a 
head of a sub-department within the department of public service. As such the 
incumbent thereof may be removed at will by the mayor under favor of Section 
4250, General Code. This being the case, I am of the opinion, as to this position, 
there is no "term of office" within the meaning of Section 4219, which prohibits a 
change in the compensation of any office during the term for which an incumbent 
may have been elected. 

Some confusion arises by virtue of the conflicting provisions of Sections 4251 
and 4252, General Code. The first of these sections requires the mayor to make his 
appointments within a certain definit~ period of time, and the second of the two, 
which authorizes the mayor to fill vacancies, speaks of "the unexpired term." 
Both of these sections were passed as parts of the original Municipal Code. The 
scheme of that plan of government, as enacted into law in 1902, contemplated an 
elective board of public service. A radical change was made in the law by the en
actment of the so-called "Paine Law,'' 99 0. L., 562. The controlling purpose of 
this scheme is found embodied in Section 4250, above cited. By this law, the 
mayor is made the responsible head of the entire city administration, with virtual 
power to dictate the policy of every department therein. It was in the Paine law 
that the power of the mayor to remove and appoint at will the heads of the sub
departments in the department of public service first appeared. In my opinion the 
existence of this power is quite inconsistent with the provisions of Section 4251 
and Section 4252. It is not necessary in discussing the present question to deter
mine whether or not these two sections were impliedly repealed as a whole by thf 
enactment of the Paine law. Suffice it to state, that as to the offices over which 
the mayor is given absolute control by what is now Section 4250, General Code, 
the provisions of Sections 4251 and 4252 cannot, in reason, apply. Inasmuch as 
Section 4250 is one of later enactment it follows that it must control. 
trol. 

For all the foregoing, then, I am of the opinion that the mayor may at any 
time remove a city engineer and reappoint his successor, and that the salary of the 
engineer is subject to such change as council may choose to make, and that at 
any time, inasmuch as the city engineer has no term whatever. 
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Answering your third question, I beg to state that Section 4224, General Code, 
expressly authorizes the rule for three separate readings, to be suspended by three
fourths \"ote of council. There is no exception to this rule. 

101. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

XO NECESSITY FOR ENCLOSED BLANK VOTING SQUARE IN COUNTY 
LOCAL OPTION ELECTION BALLOTS-GENERAL BALLOTS-DI
RECTORY AND MANDATORY PROVISIONS. 

Section 6111, General Code, providing for the form of ballot to be used in 
county local option elections does not provide for a "blank enclosed space" for the 
marking of the voter's cross, as dol's Section 5021 providing for election ballots 
generally, and for this reason and also for the reason stated in 46 Cal., 398, that the 
law is merely directory as to those things over which the voter does not have. 
control, a ballot in a county local option election which fails to have said space en~ 
closed, is not illegal. 

CoLUMBUS, Omo, February 7, 1912. 

HoN. C. W. WHITE, City Solicitor, Gallipolis, Ohio. 

DEAR SrR :-I am in receipt of your letter of January 25, wherein you ask for 
a ruling as to whether or not the form of ballot used at the special local option 
election under the Rose county local option law was legal or illegal, and you say 
the form of ballot used was as follows: 

The sale of intoxicating liquors as a beverage 
shall be prohibited. 

The sale of intoxicating liquors as a beverage 
shall not be prohibited. 

I 
Your contention is that the form of ballot as used, and diagrammed above, 

was illegal because it did not "leave a square in which the negative choice might 
be indicated." 

While it is true that Section 5021, providing for the form of election ballots 
generally, requires that "ballots be so printed as to give each elector a clear oppor
tunity to designate by a cross mark in a blank enclosed space * * * on the left 
and before the name of each candidate his choice of particular candidates," that 
is not the section under which a ballot under the so-called Rose county local option 
law would be formulated. The ballot to be used in the county local option elections 
is provided for in Section 6111, General Code, which provides as follows: 

"The ballots at a special election held under the provisions of Sec
tions 6108 and 6109, shall be printed with an affirmative and negative 
statement, to wit: 'The sale of intoxicating liquors as a beverage shall 
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be prohibited,' 'The sale of intoxicating liquors as a beverage shall not 
be prohibited,' with a blank space on the left side of each statement in 
which to give each elector an opportunity to clearly designate his choice 
by a cross mark as follows : 

"--------------The sale of intoxicating liquors as a beverage shall 
be prohibited. 

"------------The sale of intoxicating liquors as a beverage shall 
not be prohibited." 

A comparison of the two sections shows that while Section 5201 provides for 
"a blank enclosed space," Section 6111 merely provides for a "blank space on the 
left side of each statement in which to give each elector an opportunity to clearly 
designate his choice by a cross mark.'' · 

While, without a doubt, the ballot would have had a more finished appearance 
and would have been a better job mechanically and typographically if it had the 
line under the negative statement similar to the ore under the affirmative statement, 
I am inclined to the belief that the elector had the opportunity of marking the 
ballot as printed equally as well as if the finished product had been placed before 
him. The general proposition governing is thus stated in McCrary on Elections, 
Par. 538, in referring to a California case-Kirk vs. Rhoads, 46 Cal., 398: 

"* * * The court held, and we think upon the .soundest reason, 
that as to those things over which the vpter has control, the law is man
datory, and that as to such things as are not under his control, it should 
be held to be directory only. The conclusion of the court was that the 
purpose and object of the statute was to secure the freedom and purity 
of elections, and to place the elector above and beyond the reach of 
improper influences or restraint in casting his ballot, and that it should 
have such a reasonable construction as would tend to secure these im
portant results. And so construing the statute, the court concluded that 
a ballot cast by an elector in good faith should 11ot be rejected for fail
~re to comply with the law in matters over which the elector has no con
trol; such as the exact size of the ticl~et, the precise kind of paper or the 
particular character of type or heading used." 

I am, therefore, of the opinion that the use of a ballot, like the one submitted, 
at a county local option election would not render the election void by reason of a 
claim that the arrangement was illegal in form. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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116. 

~1UNICIPAL CORPORATIOX-FUNDIXG IXDEBTEDNESS-EXISTIXG 
OBLIGATIOXS-"EXPENDITURE"-SMITH ONE PER CENT. LAW
IXITIA TIVE AND REFERENDUM ACT. 

Whm a municipal corporation has not sufficient funds to make an appropria
tion from which to meet obligation due upon a legal contract with 011 electric light 
company for public lighting purposes, the council under Sections 3916 and 3917, 
General Code, may fund such indebtedness by issuing bonds therefor. 

Such an issue is 110t an "expenditure" within the comprehension of Section 
5649-3d of the Smith one per cent. law and as it does not create a new charge upon 
tlze municipality, is not within the restrictions of the initiative and referendum law so 
as to require the measure authori::ing the same to be suspended for 60 da:ys or to 
be subject to the vote of the electors. 

CoLUMBUS, OHIO, February 6, 1912. 

HoN. HowARD E. MACGREGOR, City Auditor, Springfield, Ohio. 

DEAR SIR:-1 beg to acknowledge receipt of your letter of January 15th, sub
mitting for my opinion thereon, the following question : 

"The city of Springfield has contracted with an electric light com
pany for lighting the streets and public places of the municipality. The 
money in the treasury at the time the first semi-annual appropriation 
ordinance for the fiscal year 1912, was passed was insufficient to meet 
the obligations of the city, accruing from time to time under this con
tract. Accordingly, no appropriation for this purpose was made in said 
ordinance. May bonds lawfully be issued under Section 3916, General 
Code, for the purpose of funding the indebtedness of the city arising 
under its said contract, and thus meeting this obligation thereunder?" 

The following section of the General Code are applicable to the solution of 
the question above stated: 

Section· 5649-3e, 102 0. L., 272: 

"Unexpended appropriations or balances of appropriations remaininp
over at the end of the year, and the balances remaining over at any tin.e 
after a fixed charge shall have been terminated by reason of the 
object of the appropriation having been satisfied or abandoned, shall revert 
to the general fund, and shall then be subject to other authorized uses, 
as such board or officers may determine." 

Section 3982 of the General Code: 

"The council of a municipality in which electric lighting companies, 
natural or artificial gas companies, gas light or coke companies, or com
panies for supplying water for public or private consumption, are es
tablished, or into which their wires, mains or pipes are conducted, may 
regulate from time to time the price which such companies may charge 
for electric light, or for gas for lighting or fuel purposes, or for water 
for public or private consumption, furnished by such companies to the 
citizens, public grounds, and buildings, streets, lanes, alleys, avenues, 
wharves, and landing places, or for fire protection. * * *" 
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Section 3983 of the General Code : 

"If council fixes the price at which it shall require a company to 
furnish electricity or either natural or artificial gas to the citizens, or 
public buildings orfor the purpose of lighting the streets, alleys, wharves, 
landing places, public grounds or other places or for other purposes, for 
a period not exceeding ten years, and the company or persons so to 
furnish such electricity or gas assents thereto, by written acceptance, filed 
in the office of the auditor or clerk of the corporation, the council shall 
not require such company to furnish electricity or either natural or 
artificial gas, as the case may be, at a less price during the period of 
time agreed on, not exceeding such ten years." 

Section 3809 of the General Code: 

"The council of a city may authorize, and the council of a village 
may make, a contract with any person, firm or company for lighting the 
streets, alleys, lands, lanes, squares and public places in the municipal 
corporation, or for furnishing water to such corporation, or for the 
collection and disposal of garbage in such corporation, or for the 
leasing of the electric light plant and equipment, or the waterworks 
plant,· or both, of any person, firm or company therein situated, for a 
period not exceeding ten years, and the requirement of a certificate that 
the necess~ry money is in the treasury shall not apply to such contract 
:>: * *" 

Section' 3916 of the General Code: 

"For the purpose of extending the time of payment of any indebted
ness, which from its limits of taxation the corporation is unable to pay 
at maturity, or when it appears to the council for the best inte.rest of 
the corporation, the council thereof may issue bonds of the corporation 
or borrow money so as to change but not to increase the indebtedness, 
in such amounts, for such lengths of time and at such rate of interest 
as the council deems proper, not to exceed six per cent. per annum, 
payable annually or semi-annually." 

Section' 3917 of the General Code: 

"No indebtedness of such municipal corporation shall be funded, 
refunded, or extended, unless it shall first be determined to be an exist
ing valid and binding obligation of the corporation by a formal resolu
tion of the council thereof. * * *" 

Your letter does not so state, but I assume from the manner in which your 
question is phrased that the contract betweei1 the city and the electric light company 
was made prior to the enactment of what is known as the "Smith one per cent. law." 
Upon this assumption, I am of the opinion that, under the related sections above 
quoted, council may lawfully issue bonds and fund the indebtedness of the municipal· 
ity as it accrues from time to time under the contract above referred to. Provi
sion for valid prior indebtedness is, in my opinion, to be regarded as ·impliedly 
accepted from the language of Section 5649-3d to the effect that, 

"All expenditures within the following six months shall be made 
from and within such appropriations and balances thereof." 
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This sentence, in my judgment, operates as a limitation upon the powers of the 
municipality to expend moneys in its treasury, but not upon its power to borrow 
money and expend the proceeds. The word '"expenditure" itself refers, in my 
opinion, not to the mere withdrawal of the money from the treasury, but to the 
makii1g of a contract under which money is to be withdrawn from the treasury. 
Section 3809 having expressly provided that the certificate that the money is in 
the treasury and not appropriated for any other purpose shall not be necessary in 
case of contracts like that concerning which you inquire, it follows that the ob
ligation itself is valid and continuous, and that the municipal corporation must 
discharge the same regardless of statutes like Section 5649-3d, which, in this respect, 
is precisely identical with former statutes applicable to municipal corporations. 

In other words, it is my opinion that no "appropriation" is necessary to apply 
the proceeds of an issue of bonds for the purpose of discharging a valid pre
existing indebtedness of the corporation. 

It appears from your statement of facts that the inability of the city to meet 
this obligatiqn arises from the fact that the limits of taxation now applicable to 
the city do not permit council at this time to appropriate money for that purpose. 
Thus the case is brought squarely within that provision of Section 3916, which 
requires that a municipal corporation find itself unable to pay the debt at maturity. 
Even if this were not so, said section permits bonds to be issued whenever a 
debt is due and unpaid and it is deemed by the council to be for the best interests 
of the municipality so to fund the same. 

In short, the situation presents, in my judgment, every essential prerequisite 
to the exercise of the power of council under Section 3916 and 3917, above quoted. 

You ask further as to whether or not an ordinance issuing bonds under these 
circumstances is within the initiative and referendum law, and accordingly does 
not become effective until the expiration of the period therein provided for. In 
my judgment this question is to be answered in the negative. As I construe the intia
tive and referendum law, so called, it applies to all legislation which has the effect of 
imposing a new and distinct charge upon the municipality, or creating a new and 
distinct right as against the municipality. In the case of refunding bonds the debt 
is already in existence and must be a valid and existing obligation of the city 
before the bonds can even be issued. The only additional burden to the city 
created by the issuance of such bonds is that of the interest thereon. Inasmuch, 
however, as the municipality is already liable upon its contract, and cannot evade 
meeting the obligations thereof, I am of the opinion that the method which I have 
already held may be taken to accomplish this result, is not one subject to the ap
proval or disapproval of the electors under the initiative and referendum law. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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117. 

PUBLIC OFFICER-INTEREST IN COXTH.ACTS OF l\lU:\ICIPALITY
CIVIL SERVICE COl\1J\1ISSIO~ER AS OFFICER AND STOCKHOLDER 
OF A CORPORATION DEALI!\G WITH MUNICIPALITY. 

If a member of the civil service commission of a city, who is the secretary 
and treasurer of a corporation is also a stockholder in such corporation, he has 
such a pecuniary interest in the contracts of the corporation as to bri11g that official 
within the prohibitions of Section 3808 and 12912, General Code, against the officer 
of a corporation having interest in the profits, of a contract, job work, etc., which 
may be negotiated between such corporation and such municipality. 

CoLUMBUS, Onro, February 9, 1912. 

HoN. GEORGE C. SnENEMAN, City Solicitor, Sa11dusky, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of January 17th, 
requesting my opinion upon the following question: 

"Can a municipality legally pay a claim for printing legal notices, 
ordinances, job work, etc., for the city by a corporation whose secretary 
and treasurer is a member of the municipal civil service commission? 

I also acknowledge receipt of your subsequent letter of January 24th, ex
pressing your view of the question and citing certain authorities. 

No time need be spent in discussing the proposition that a member of the 
municipal service commission is an officer of the city. 

This being the case, the following sections of the General Code are ap
plicable. 

"Section 3808. No member of the council, board, officer or commis
sioner of the corporation, shall have any interest in the expenditure of 
money on the part of the corporation other than his fixed compensation. 
A violation of any provision of this or the preceding two sections shall 
disqualify the party violating it from holding any office of trust or profit 
in the corporation, and shall render him liable to the corporation for all 
sums of money or other thing he may receive contrary to the provisions 
of such sections, and if. in office he shall be dismissed therefrom." 

"Section 12912. ·whoever, being an officer of a munic1pa1 corpora
tion * * * is interested in the profits of a contract, job work or 
services for such corporation * * * shall be fined, etc. * * *" 

The contract thus being made illegal are, in my judgment, to be treated as 
such for all purposes. It follows, upon familiar principles, that no action can be 
maintained upon such a contract by either party thereto. 

Two questions of law are presented in your query, as follows: 

1. Is a contract for public printing one of those to which either or both of 
these sections, above quoted, apply? The answer to this question must be in the 
affirmative, it having been held in the case of McCormick vs. Niles, 81 0. S., 246, 
that the liability of the municipality to pay for such public printing, even, as is required 
by law to be inserted in a newspaper of general circulation in the corporation, 
must rest upon an express contract made between an authorized officer of the 
municipality and the proprietor of the newspaper. If liability must rest upon ex-
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press contracts, and if the express contract in question is void for illegality, then 
there is no obligation whatsoever upon the city to pay for such printing, and such 
work is no different in this respect from casual or job work. 

2. Has the secretary and treasurer of a corporation such an interest in its 
contracts as is prohibited by either or both of these sections? \Vhile the language 
of these sections is very broad, I am of the opinion that, both being penal in a sense 
at least, they must be held to apply only to a pecuniary interest, dependent upon 
the success of the contractor in securing the municipal contract. An employe of 
a corporation whose conpensation consists of a regular salary in no direct way 
dependent upon the amount of business which the corporation succeeds in getting, 
has no such interest as that inhibited by these statutes. Dunlap vs. City, 13 \Veekly 
::\'otes of Cases, 98, cited with approval by Summers, J., in delivering the opinion 
of the court in State ex rei. vs. Egry, 79 0. S., 416. 

If the person concerning whom you are inquiring is a stockholder of the 
corporation as well as the secretary and treasurer thereof, a different rule applies. 
A stockholder has an actual, though minute, interest in every contract of the 
corporation. 

This rule is laid down or recognized in the following cases, among others: 

"Commonwealth vs. DeCamp, 177 Pa. State, 112. 
"Kennett Elec. Lt. Co., vs. Kennett Square, 4 Pa. Dist. 707. 
'"Stroud vs. Water Company, 56 N. ]. L., 422. 
''Foster vs. Cape May, 56 I. D., 78. 
"Broken Bow vs. vVaterworks Co., 57 ::\'eb., 548." 

I am aware of no adjudicated case in this state pertaining to the question 
as to whether or not a stockholder's interest is sufficient under these statutes. I have 
been told that a common pleas court has adopted a rule contrary to that which I 
have above defined. The case is not, however, so far as I am able to ascertain, 
reported, and for this reason as well as because the question is not iully adjudicaterl 
in this state, I cannot do otherwise than follow the rule which has become settled 
by the weight of authority in other jurisdictions under statutes substantially identical 
with those under consideration. 

For the foregoing reasons, then, and upon the above cited authorities, I am of 
the opinion that if the secretary and treasurer of a corporation is also a ·stockholder 
thereof and such person occupies the position of member of the civil service com
mission of a city, contracts between the city and such corporation are illegal and 
void, though such contracts may have been made on behalf of the city by a 
department of the city government other than the civil service commission. 

23-Vol. II--A. G. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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124. 

POLICE RELIEF FW\D-RULES OF TRUSTEES-POWER TO COli1PEL 
CONTRIBUTION- MAINTENAXCE BY TAXATIOX 

As the police relief refund is intended by the statutes to be maintained by 
taxation, though provision is made for voluntary contributions and although power 
is given to the trustees of such fund to make regulation, nevertheless, a rule by 
them, to the effect that policemen who refuse to contribute, cannot partake in th~ 
fund, is illegal. 

CoLUMBUS, 0Hro, February 7, 1912. 

HoN. DAVID G. JENKINS, City Solicitor, Youngstown, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of January 9, 1912, 
wherein you inquire as follows: 

"The trustees of the police relief fund of this city desire an opinion 
as to the legality and enforcibility of the following rule of their by-laws: 

"'All members of the police department desiring to participate in 
the relief fund as herein provided shall pay the following monthly con
tributions thereto; chief of police, seventy-five (75) cents; captains, sixty
five ( 65) cents; lieutenants and detectives, sixty ( 60) cents; patrolmen, 
clerks, operators, turnkeys, patrol drivers and wagonmen, fifty (50) 
cents. The moneys derived from said monthly contributions shall be 
placed in fund Number 1, or what is known as the reserve fund of 
the police relief fund. These payments shall be due and payable by the 
members to the secretary of the police relief fund on the fifth (5th) 
day of each month, commencing with the fifth day of July, 1911. The 
secretary shall give each member a receipt for the amount so paid in. 
Members of the police department failing to make and pay the monthly 
contributions as above specified shall not be members of the police relief 
fund association, and shall not participate in said fund, nor in the 
pensions as herein provided for members of said police relief association.' 

"The trustees contend that they have power to make and enforce 
the above rule under Section 4628, General Code, which provides that 
'such trustees shall make all rules and regulations for the distribution of 
the fund, including the qualifications of those to whom any portion of the 
fund shall be paid and the amount thereof.' They further claim that 
mere membership in the police department does not entitle one to par
ticipate in the pension funds, but that compliance with the rules as laid 
down by the trustees and of which the above is one, is a prerequisite. 
Kindly advise me of your ruling thereon as soon as convenient." 

In reply to your inquiry would say Section 4616 of the General Code provides 
for the appointment of trustees of the police relief fund as follows: 

"In any municipal co.rporation, having a police department sup
ported in whole or in part at public expense, the council by ordinance 
may declare the necessity for the establishment and maintenance of a 
police relief fund. Thereupon a board of trustees, who shall be known 
as 'trustees of the police relief fund' shall be created, which in cities shall 
consist of the director of public safety, and in villages of the marshal, 
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and five other persons, members of such department. But upon petition 
of a majority of the members of the police department, such director 
or matshal may designate a less number than five to be elected trustees." 

1601 

Section 4621 of the General Code provides that a tax may be levied for 
maintaining such fund as follows: 

"In each municipality availing itself of these provisions, to maintain 
the police relief fund, the council thereof each year, in the manner pro
vided by law for other municipal levies, and in addition to all other 
levies authorized by law, may levy a tax of not to exceed three-tenths of 
a mill on each dollar upon all the real and personal property as listed 
for taxation in the municipality. In the matter of such levy, the 
board of trustees of the police relief fund shall be subject to the provi
sions of law controlling the heads of departments in such municipality, 
and shall discharge all the duties required of such heads of departments." 

Section 4625, General Code, provides that the members of the police depart
ment may make voluntary contributions to such police relief fund as follows: 

"The trustees of the fund may also receive such uniform amounts 
from each person designated by the rules of the police department, a 
member thereof, as he voluntarily agrees to, to be deducted from his 
monthly pay, and the amount so received shall be used as a fund to in
crease the pension which may be granted to such person or his bene
ficiaries, or in the discretion of such trustees money derived from such 
monthly deductions shall be used to relieve members of the force who 
contribute thereto when sick or disabled from the performance of duty, 
for funeral expenses, relief of· their families in case of death or for 
pensions when honorably retired from the force." 

Section 4628, General Code, provides that such trustees shall make all rules 
and regulations for the distribution of such fund as follows: 

"Such trustees shall make all rules and regulations for the dis
tribution of the fund, including the qualifications of those to whom any 
portion of the fund shall be paid and the amount thereof, but no rules 
or regulations shall be in force until approved by the director of public 
safety or the marshal of the municipality, as the case· may be." 

Under Section 4625 of the General Code, above quoted, the members of the 
police department may contribute to such police relief fund such an amount each month 
as is uniform and as voluntarily agreed upon by the members of the department 
to be deducted from their monthly pay. It is apparent by the provisions contained 
in Section 4621 of the General Code, above quoted, that the police relief fund is 
primarily created and maintained by a general tax levied on the real and personal 
property of the municipality. Under the rule which is proposed to be adopted 
and enforced by the trustees of the relief fund of your city, if the members of the 
police department fail to pay the monthly contributions therein specified, then 
such member shall not participate in the police relief fund created by law. 

Under the authority of Section 4628 of the General Code, above quoted, the 
trustees of the police relief fund can make rules and regulations for the distribution of 
the fund and also prescribe the qualifications of those to whom the fund shall be 
paid. However, I am of the opinion that such trustees cannot legally adopt such 
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rules and regulations as would entirely deprive the members of the police depart
ment from sharing in the relief fund for the reason as above stated, that such 
fund is created and maintained by general taxation upon all the real and personal 
property of the municipality, availing itself of the provisions to create and maintain 
a police relief fund. 

Therefore it is my conclusion that the trustees of the police relief fund of 
your city are without legal authority to adopt and enforce the rule above quoted. 

125. 

Yours truly, 
TIMOTHY S. HoGAN, 

Attorney_ General. 

OFFICES INCOMPATIBLE-MEMBER OF CIVIL SERVICE COMMISSION 
AND CLERK OF THE COMMISSION. 

Under Section 4478, General Code, providing that civil service commtss1oners 
"shall hold no other position in the public service" and also under Section 3808, 
General Code, providing that "no commissioners of the corporation shall have any 
interest in the expenditure of money on the part of the corporation other than his 
fixed compensation," a member of a civil service commission may not act at the 
same time as its clerk and receive the salary for both positions. 

CoLUMBUS, OHIO, February 14, 1912. 

RoN. W. S. }ACKSON, City Solicitor, Lima, Ohio. 

DEAR SrR :-I desire to acknowledge receipt of your letter of January 13, 
1912, wherein you state the following facts: 

"The civil service commission of Lima, Ohio, is composed of three 
members as provided by law. 

"The city of Lima provides by ordinance for each commissioner's 
salary at $50.00 per year. Also, there is provided a clerk and salary for 
said clerk in the following manner as Section 2 of the ord.inance : 

" 'That said commission be and it is hereby allowed one clerk, and 
said clerk shall receive a salary of $100.00 per year, payable quarterly.' 

"The small allowance for clerk hire makes it exceeding difficult to 
find a clerk for the commission. Therefore, one of the members of the 
commission has signified his willingness to perform the clerk's work, 
providing that he can receive the compensation allowed for a clerk." 

And inquire as follows: 

"Is it legal for a memer of the civil service commission drawing 
a salary of $50.00 a year to assume the clerkship of same commission 
and draw the additional compensation allowed for clerk hire of $100.00 
per year?" 

In reply, to your inquiry, I desire to say that Section 4478, of the General 
Code, provides for the appointment of a civil service commission composed of three 
members, as follows, to wit : 



A..'l"NUAL REPORT OF THE ATTORNEY GENERAL. 

"In cities, the president of the board of education of the city school 
district in which the city is located, the president of the board of trus
tees of the sinking fund, and the president of the council shall consti
tute a commission which shall appoint three resident electors of the city 
to be known as civil service commissioners. They shall be appointed for 
terms of three years and shall hold office until their successors are ap
pointed and qualified, and may be removed by the appointing commis
sion. The appointing commission shall fill any vacancy caused by re
moval, by appointment for unexpired terms. The civil service commis
sion first appointed hereunder shall be appointed one for one year, one for 
two years and one for three years. They shall hold no other positions 
in the public service, excepting in schools and libraries." 
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It will be noted that the last clause of the above cited section provides that 
the commissioners so appointed shall hold no other position in the public service. 
Furthermore, I desire to cite Section 3808, of the General Code, which provides that 
no officer or commissioner of the corporation shall have any interest in the ex
penditure of money on the part of the corporation except their fixed compensation 
as follows, to wit: · 

"No member of council, board, officer or commissioner of the corpo
ration, shall have any interest in the expenditure of money on the part 
of the corporation other than his fixed compensation. A violation of 
any provision of this or the preceding two sections shall disqualify the 
party violating it from holding any office of trust or profit in the corpo
ration and shall render him liable to the corporation for all sums of 
money or other thing he may receive contrary to the provisions of such 
actions, and if in office he shall be dismissed therefrom." 

In the statement of facts above quoted you state that the respective commis
sioners each receive a salary of $50.00 per year, and also that the clerk of said civil 
service commission is allowed $100 per year as provided by ordinance of the mu
nicipality. As I view the matter, if a member of the commission, receiving $50.00 
per year for his services as such member were to also act as clerk of the commis
sion at an annual salary of $100.00, it would constitute such an interest on the part 
of such commissioner in the expenditure of money on the part of the corporation 
as to disqualify said commissioner from acting as clerk of the commission as pro
vided in Section 3808, General Code, above quoted, and in addition to the fore
going disqualifications said Section 4478, as above quoted, specifically provides that 
the members of the civil service commission shall hold no other position in the 
public service. Therefore, in direct answer to your inquiry, I am of the opinion 
that it is not legal for a member of the civil service commission drawing a salary 
of $50.00 a year to assume the clerkship of said commission and draw an addi
tional compensation allowed for clerk hire, to wit, the sum of $100.00 per year. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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127. 

BOARD OF HEALTH-POWERS OF COUNCIL TO ABOLISH REPEALED 
-INVALID ORDINANCE ABOLISHING BOARD- EFFECT UPON 
TERMS OF NEW APPOINTEES. 

Where a1~ ordinance intended by a village council to abolish the board of 
health and place its duties upon the board of public service, under Section 1536-723, 
Revised Statutes, the taking effect of which ordinance was suspended by the mayor's 
veto until aftef the passage of the General Code and the consequent repeal of said 
Section 1536-723, the ordinance was null and void, and the board of health was 
not abolished. 

When the former members of the board had resigned, appointment of new 
members to the board of health by an ordinance mistakenly presumed to effect a 
re-establishment of the board was a mere filling of vacancies and not an es
tablishment of new offices. The appoi11tees, therefore, serve for the une.1:Pired 
terms of the members 'Whom they respectively succeeded. 

CoLUMBUS, OHIO, February 13, 1912. 

HoN. BEN L. BENNETT, City Solicitor, East Liverpool, Ohio. 

DEAR SIR :-Under date of January 9, 1912, you ask an opinion of this depart
ment upon the following: 

"I desire to submit for the consideration of your department a ques
tion concerning the board of health of this city and will appreciate receiv
ing from you your valued advice. 

"On March 18, 1910, the city council of this city passed an ordi
nance abolishing the city board of health and naming the service director 
as supervisor of said department; on March 28, 1910, this ordinance was 
vetoed by the mayor; on April 14, 1910, and while said ordinance' was in
operative, the entire board of health resigned, said ordinance being in
operative on account of mayor's veto. On April 28, 1910, council recon
sidered said ordinance and passed it over the mayor's veto. On July 14, 
1910, council re-established the board of health and repealed the ordi
nance of abolishing same and on the ninth day of August, 1910, the 
mayor appointed five men to act as such board. 

"The question· to be determined is, did council have the right on 
March 18, 1910, to abolish the board of health, as at that time there was 
but one service director. If they did not have such right, then are not 
the appointees of the mayor, made on August 9, 1910, merely filling va
cancies of the members of said board, who had resigned? 

"The question is one of vital importance to the city, upon which I 
would solicit your advice." 

. The action of council upon said ordinance was started before the adoption of 
the General Code, and its action thereon was not completed until after the General 
Code became effective. The General Code was p~ssed by the general assembly on 
March 23, 1910, and was approved by the governor on March 29, 1910, upon which 
latter date it became effective. 

The ordinance was passed by council on March 18, 1910; was vetoed by the 
mayor on March 28, 1910, and on April 28, 1910, it was passed by council over the 
veto of the mayor. The final act of passage was taken on April 28, 1910, and in 
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order to be legal, council must have had on said April 28, 1910, the power to abolish 
the board of health, and to place the director of public service in charge of the de
partment of health of the city. 

Section 4404, General Code, provides : 

"The cotmcil of each municipality shall establish a board of health, 
composed of five members to be appointed by the mayor and confirmed 
by council, who shall serve without compensation, and a majority of whom 
shall be a quorum. The mayor shall be president by virtue of his office. 
But in villages the council, if it deems advisable, may appoint a health 
officer, to be approved by the state board of health, who shall act in
stead of a board of health, and fix his salary and term of office. Such 
appointee shall have the powers and perform the duties granted to or 
imposed upon boards of health, except that rules, regulations or orders 
of a general character and required to be published, made by such health 
officer, shall be approved by the state board of health." 

In addition to the above provisions, Section 1536-723, Rev. Stat., contained 
the following provision after the word quorum: 

"Provided, that whenever the council of any city shall declare by 
ordinance that it will be for the best interests of said city that the board 
of service act as a board of health for the city, then upon the passage 
of said ordinance the board of public service of said city shall be the 
duly authorized board of health thereof, and shall have all the powers 
and perform all the duties prescribed by law for boards of health." 

No doubt the action of council on March 18, 1910, to abolish the board of 
health was attempted to be passed by virtue of the foregoing provision. This pro
vision, however, was not carried into the General Code, and said Section 1536-723, 
Rev. Stat., was specifically repealed by the General Code by Section 13767, sub
division ( 43). 

Section 4234, General Code, provides for the veto power of a mayor of cities 
as follows: 

"Every ordinance or resolution of council shall, before it goes into 
effect, be presented to the mayor for approval. The mayor, if he ap
proves it, shall sign and return it forthwith to council. If he does not 
approve it, he shall within ten days after its passage or adoption return 
it with his objections to council, or if council is not in session, to the 
next regular meeting thereof, which objections council shall cause to be 
entered upon its journal. The mayor may approve or disapprove the 
whole or any item of an ordinance appropriating money. If he does not 
return such ordinance or resolution within the. time limited by this sec
tion, it shall take effect in the same manner as if he had signed it, unless 
council, by adjournment, prevents its return. When the mayor disap
proves an ordinance or resolution, or any part thereof, and returns it to 
the council with its objections, council may, after ten days, reconsider it, 
and if such ordinance, resolution or item, upon such reconsideraton is 
approved by the votes of two-thirds of all the members elected to coun
cil, it shall then take effect as if signed by the mayor. The provisions 
of this section shall apply only in cities." 
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The veto of the mayor on March 28, 1910, prevented the ordinance from go
ing into effect. All steps had not been taken for its legal passage, if council had 
power to pass the same, until April 28, 1910, and at that time the General Code 
was in effect The General Code does not authorize council to abolish a board of 
health and to place the same in charge of any other officer or board. On April 28, 
1910, the power of council to pass such an ordinance had been repealed, and the 
ordinance was therefore, illegal and null and void. The board of health was not 

· thereby abolished. Th; action of July 14, 1910, to re-establish the board of health 
was not necessary as the board of health was still in existence, although there were 
no members to fill the positions. 

In case of State vs. Massillon, 14 Cir. Dec. 249, it is held that the establish
ment of a board.of health is mandatory. Voorhees, ]., says on page 253: 

"This law and the establishment of a board of health is a police 
regulation, and may be so characterized. It is mandatory, and the legis
lature has imposed this duty, and the council of each city is required to 
establish such a board." 

The terms of office of the members of the board of health 1s prescribed by 
Section 4406, General Code, which provide~: 

"The term of office of the members of the board shall be five years 
from the date of appointment, and until their successors are appointed 
and qualified, except that those first appointed shall be classified as fol
lows : One to serve for five years, one for four years, one for three 
years, one for two years, and one for one year, and thereafter one shall 
be appointed each year." 

It appears that the entire board of health resigned on April14, 1910, and on August 
9, 1910, the mayor appointed a new board. The appointees should have been appointed to 
fill the unexpired terms of the members who resigned on April 14, 1910. A question 
might arise as to who are filling the respective unexpired terms, as they are of 
different duration. The facts submitted do not permit me to pass upon that ques
tion. 

129. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 

INITIATIVE AND REFERENDUM -ORDINANCE APPROPRIATING 
MONEY FOR BOARD OF HEALTH EXPENDITURES-NOT AN "EX
PENDITURE OF MONEY.'' 

An ordinance of the village cmwcil appropriating moneys to pay expenses in
curred by the board of health is not s1tch an "expendit~tre of mo11eys" as to come 
within tlze initiative and referendum act." 

CoLUMBUS, OHIO, February 8, 1912. 

BoN. TELLIS T. SHAW, City Solicitor, Dejia11ce, 0/zio. 

DEAR SIR :-On January 3rd you stated that there have been a large number 
of smallpox cases in the city of Defiance; that the board of health has obligated 
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itself to the payment of bills of various kinds by reason thereof to the amount of 
$2,000.00 or more, and that council has appropriated money for the payment of 
these bills. 

You desire our opinion as to whether the ordinance appropriating money for 
the payment of the above bills is within the initiative and referendum act, 102 Ohio 
Laws, 521, and, therefore, whether the city auditor should draw warrants for the 
bills so allowed and the city treasurer pay the same before the expiration of sixty 
day. 

Section 4451, General Code, being a section under the sub-title "Dangerous 
Communicable Diseases" under the chapter relating to board of health, provides 
when expenses are incurred by the board of health under the provisions of this 
chapter, upon application and certificate from such board, the council shall pass 
the necessary appropriation ordinances to pay the expenses so incurred and cer
tified. 

Paragraph 2, of Section 2, of the initiative and referendum act, provides that 
no ordinance involving the expenditure of money shall become effective in less than 
sixty days. 

In an opinion rendered to the Hon. W. J. Tossell, city solicitor, Norwalk, 
Ohio, under date of January 18, 1912, I have held that the semi-annual appropria
tion ordinance passed by city council is not within the provisions of the initiative 
and referendum act, for the reason that the same cannot be considered to come 
under the first paragraph of Section 2, of said act, as one of the powers delegated 
to municipal corporation because it is a duty not a power so delegated. I have 
further held that it is not an ordinance involving the expenditure of money, as such 
ordinance does not expend the money itself, but simply makes applicable the fund 
for the purpose, and further I have held that it is not within Section 3, of said 
act, for the reasons stated in said opinion. 

Under the provisions of the sections of the General Code relating to the 
board of health, they are given full power to incur such bills as are necessary 
thereunder, and under the provisions of Section 4451, above quoted, it is made the 
duty of council to pass the necessary appropriation ordinances to pay the same. 

I am, therefore, of the opinion that since such ordinance being similar to the 
semi-annual appropriation ordinance, is not an ordinance involving the expenditure 
of money, and that, therefore, it is not within the provisions of the initiative and 
referendum act. 

In your letter of January 3d you ask a further question in reference to the 
salary ordinance passed by council, and in reply thereto I mailed you on January 
5, 1912, a copy of an opinion heretofore rendered to the Hon. H. W. Houston, city 
solicitor, Urbana, Ohio. 

Very truly yours, 
. TIMOTHY S. HOGAN, 

Attorney General. 
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130. 

ELEVATOR IN CITY BUILDI~G-APPROPRIATION FOR REPAIR FROl\1 
WATERWORKS FUND KOT LEGAL-OTHER FUNDS-DIRECTOR OF 
PUBLIC SERVICE. 

When an ordinance has been passed autlzori::ing the director of public service 
to enter into a contract for the constmction of an elevator in the city building 
'Which is largely for the accommodation of the waterworks department, council 
may not appropriate the amount for this purpose from tlze waterworks fwzds for 
tlze reason that such a purpose is not within Sections 3958 and 3959, General Code, 
authori::ing the uses to which said fund may be· applied. 

The elevator's use however, b:y changes in the location of the waterworks 
department, might readily be directed to other city purposes, and the appropriation 
made without difficulty from the general fund or some fund for 1·epair of public 
buildings. 

CoLUMBUS, OHIO, February 13, 1912. 

HoN. HowARD E. MAcGREGOR, City Solicitor, Springfield, Ohio. 

DEAR Sm:-Your favor of January 11th received. You state ·in your com
munication that: 

"On the 9th inst., the city council of Springfield passed an ordinance 
authorizing and directing the director of public service to enter into a 
contract and to expend a sum not to exceed fifteen hundred dollars 
$1,500.00), for the purposes of replacing and repairing the elevator in 
the city hall, for the use and benefit of the waterworks department. 

"I enclose a copy of the ordinance herewith, and would be pleased 
to have you render me an opinion as to the right of council to appropriate 
money out of the waterworks department for the purpose herein set 
forth. 

"The present elevator, which it is desired to be replaced, has been in 
operation in the city building for a long period of time, probably twenty 
years, and is run by hydraulic pressure, and is now unsafe, needing 
repairing badly. With each ascent of the elevator, enormous quantities 
of water are used and wasted and is a drain on the waterworks department, 
and the superintendent of the department has so stated that nptter to 
council and has explained to that body that it is a matter of economy in the 
use of water, to install a· different type of elevator. About nine-tenths of the 
passengers using the elevator are people who enter the building for the 
purpose of sett}ing water bills." 

You request my opinion as to the right of the city council of Springfield to 
appropriate money out of the waterworks department for purposes set forth in 
the ordinance. A copy of such ordinance is as follows: 

"An ordinance authorizing and directing the director of public 
service to . enter into a contract and to expend a sum not to exceed 
fifteen hundred ($1,500.00) dollars for the purpose of replacing and re
pairing the elevator in the city hall of Springfield, Ohio, for the use 
and benefit of the waterworks department of the said city. 

"Be it ordained by the council of the city of Springfield, state of 
Ohio, three-fourths of all members elected thereto concurring: 
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"Section 1. That the director of public service be and he is hereby 
authorized to enter into a contract after advertisement according to law 
in a sum not to exceed fifteen hundred ($1,500.00) dollars, for the 
purpose of repairing and replacing the elevator in the city hall of Spring
field, Ohio, for the use and benefit of the waterworks department of 
said city, said sum to be expended only upon proper voucher aforesaid 
and for no other purpose whatever. 

"Section 2. This ordinance shall take effect and be in force from 
and after earliest period allowed by law." 

Section 3958, General Code, provides as follows: 

"For the purpose of paying the expenses of conducting and manag
ing the waterworks, such director may assess and collect from time to 
time a water rent of sufficient amount in such manner as he deems most 
equitable upon all tenements and premises supplied with water. When 
more than one tenant or water taker is supplied with one hydrant or 
off the same pipe, and when the assessments therefor are not paid when 
due, the director shall look directly to the owner of the property for so 
much of the water rent thereof as remains unpaid, which shall be col
lected in the same manner as other city taxes." 

Section 3959, General Code, provides in part as follows: 

"After paying the expenses of conducting and managing the water
works, any surplus therefrom may be applied to the repairs, enlargement 
or extension of the works or of the reservoirs, the payment of the interest 
of any loan made for their construction or for the creation of a sinking 
fund for the liquidation of the debt." 
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The only purposes for which the waterworks funds, collected under authority 
·of said Section 3958, General Code, can be used, are set forth in said Sections 
3958 and 3959. They are : 

1st. Expenses of conducting and managing the water works. 
2nd. For the repairs, enlargement or extension of the works or of the 

reservoirs; payment of the interest of any loan, etc. 
The expenditure of fifteen hundred dollars for the repair of this elevator is 

not authorized under the second head, because the only repairs that could be made 
from funds collected under Section 3958 are repairs of the waterworks or reservoirs. 

The only question remaining is as to whether, because the elevator sought to 
be repaired is used by patrons of the waterworks who go to the city hall for the 
purpose of settling water bills, the expense of repairing such elevator is properly 
chargeable under the head of "expenses of conducting and managing the water
works." I am of the opinion that it cannot be done. The city b1,1ilding is used for 
the general business of the city; no doubt, all the departments of the city govern
ment are located there; and the fact that one portion of it is used by the water
works department cannot, under the most favorable construction, bring the expense 
of repairing this portion, or maintaining it, under the head of "expenses of con
ducting and managing the waterworks." The city building is maintained as an 
entirety for city purposes; the waterworks department is properly located there; 
and the fact that users of water make use of this elevator in entering the building 
for settling water bills does not prevent its usc by other citizens, entering the 
building to transact business with other departments. The room now occupied by 
the \(i'aterworks department and the elevator used by patrons in reaching said rooms 
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may be used, in the future, for some other purpose; there is no reason why the 
proper authorities cannot change the location of the waterworks department in the 
city building. So that the repair of this elevator is not properly chargeable to 
the expense of conducting and managing the waterworks, but to the general fund, 
or fund appropriated for repairs of city buildings. 

131. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

ASSESSMENTS-THREE-FOURTHS PETITION OF PROPERTY HOLD
ERS-ASSESSMENT OF MORE THAN ONE-THIRD OF VALUE
CONCURRENCE OF THREE-FOURTHS AND MAJORITY OF COUN
CIL. 

The general rule is that in making assessments for improvement on abutting 
properties, council shall be limited to one-third of the actual value of the property 
after the improvement is made. Under Section 3836, General Code, however, when 
a petition for an improvement is subscribed by three-fourths in interest of the-. 
owners of abutting property, the entire cost may be assessed against the signers of 
the petition in the manner indicated in the petition. Abutting property holders who 
did not sign the petition, however, may be assessed only to the extent of one-third 
of the value after improvement is made. 

Three-fourths of the members of council must concur in passing a resolution 
providing for such improvement except when a majority of the property holders 
petition the same, in which case a concurrence of a majority of the council shall 
suffice. 

CoLUMBUS, OHIO, January 29, 1912. 

HoN. JoNATHON TAYLOR, City Solicitor, Akron, Ohio. 
DEAR SIR :-I beg to acknowledge receipt of your letter· of January 19th, 

requesting my opinion upon the following question: 

"Directing your attention to Section 3836, on a three-fourths peti
tion, does it indicate that there is absolutely no limitation on the 
amount of assessments, or is it limited by the language of Section 3819, 
which provides that it shall not exceed one-third of the actual value of 
the property after the improvement is made? Again, Section 3836 seems 
to provide that on a three-fourths petition, the remaining one-fourth 
is limited to 33 per cent. of the tax value. Is not this in conflict with 
Section 3819, as above referred to? 

"For the sake of being definite, let me suppose several cases which 
might reasonably occur in the city: 

"1. Council decides to improve on its own initiative without a peti
tion. We all agree, I believe, that in this event under Section 3835 
a three-fourths vote of the council is necessary. Now then, is the limita
tion of assessment under this proceeding 33 per cent. of the tax value, 
as set forth in Section 3836, or is it one-third of the value of the 
property after the improvement is made? 

"2. An improvement is made on petition of the owners of a 
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majority of the foot frontage as set forth in Section 3835, thereupon 
council proceeds with its legislation. ).'ow, again, is the limitation of 
the 33 per cent. of the tax value, or is it one-third of the tax value after 
the improvement is made. \Vith reference to the situation last stated, 
if it is true that Section 3836 applies so as to limit the assessment to 
33 per cent. of the tax value because there was not a three-fourths 
petition filed, then is there any way of ·assessing the property owners 
that Section 3819 seems to contemplate? In other words, is not Section 
3819 abrogated by Section 3836 insofar as providing for an assessment 
of one-third of the actual value after the improvement is made?" 
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The three sections of the General Code to which you refer in your letter are 
as follows: 

"Section 3836. When a petition subscribed by three-fourths in in
terest of the owners of property abutting upon a street or highway of 
any description between designated points, in a municipal corporation, is 
regularly presented to the council for that purpose,, the entire cost of any 
improvement of such a street or highway, without reference to the value 
of the lands of those who subscribed such petition, may be assessed 
and collected in equal annual installments, proportioned to the whole 
assessment, in a manner to be indicated in the petition, or if not so 
indicated, then in the· manner to be indicated in the petition which 
may be fixed by the council. * * * When the lot or land of one who did 
not subscribe the petition is assessed, such assessment shall not exceed 
thirty-three per cent. of the tax value of his lot or land * * *. 

"Section 3819. The council shall limit all assessments to the special 
benefits conferred upon. the property assessed, and in no case shall 
there be levied upon any lot or parcel of land in the corporation any 
assessment or assessments for any or all purposes, within a period of 
five years, to exceed thirty-three and one-third per cent. of the actual 
value thereof after improvement is made * * *. 

"Section 3835. No public improvement, the cost or part of cost of 
which is to be specially assessed on the owners of property, shall be 
made without the concurrence of three-fourths of the members elected 
to council, unless the owners of a majority of the foot frontage to be 
assessed, petition in writing therefor, in which event the council, a 
majority of the members elected thereto concurring, may proceed with 
the improvement in the manner herein provided." 

The answer to all of the question!!- which you suggest is supplied by the es
tablishment of a single principle, namely; Section 3836, General Code, provides a 
special method of assessment, and is to be regarded in all respects as an exception 
to the general rule defined by Section 3819 and 3835, General Code. These 
sections were all enacted at the same time as parts of the ).1unicipa1 Code of 1902, 
and no one of them is to be regarded as inconsistent with another of them, unless 
such inference is irresistible. 

Former statutes similar to Sections 3819 and 3836, respectively were con
strued and the inter-relation thereof pointed out in the case of Hays vs. Cin
cinnati, 62 0. S., 116. From this case, as well as from the language of the two 
statutes above referred to, it is clear, I think, that the limitation of Section 
3819 upon the amount of any assepsment or assessments within a period of five 
years constitutes the general rule binding upon council in all cases, excepting those 
specifically enumerated in Section 3836. When, however, under Section 3836 a 



1612 CITY SOLICITORS 

petition subscribed by three-fourths in interest of the owners of property abutting 
upon a street or highway is presented to council and the petition itself prays that 
the entire cost of the improvement may be assessed upon the owners of property 
abutting thereon, council then may act as to the subscribers of the petition without 
any regard to limitation whatever. As to those who do not subscribe the petition, 
however, council is in such cases strictly limited to assessing within thirty-three 
per cent. of the tax value of each separate lot or tract of land as prescribed in 
said s~ction. In order, then, to allow council to act under Section 3836, not 
only must the petition containing the signatures of the owners of three-fourths 
of the abutting property be presented to council, but the prayer of the petition must 
be specifically that the entire cost of the improvement may be paid for by special 
assessment. This proceeding is a special. one, constituting the sole exception to 
the rule of Section 3819, and its procedure must be strictly followed in order to 
authorize council to assess the entire cost of the impr"ovement upon the owners 
of abutting property. And when council does proceed to assess the entire cost 
upon the abutting property, it may not assess all owners alike, but in assessing 
the owners of property who have not signed the petition must keep within the 
limitation above referred to. · 

Section 3835 has no bearing whatever upon the manner of making the 
assessment. Its effect is limited solely to the vote by which council may order 
a public improvement involving the assessment of a portion of the costs thereof 
upon the owners of abutting property. The petition of which it speaks is not 
the petition referred to in Section 3836, and the procedure of the latter section is 
an exception to the rule of Section 3835 in precisely the same manner as it constitutes 
an exception to the rule of Section 3819. 

Answ, ring your specific questions, I beg to state there is no limitation whatever 
upon the amount of an assessment which may be levied by council upon the property 
of one who signs a petition under Section 3836; that there is no conflict between 
Sections 3836 and 3819, the former section providing for a separate and distinct 
procedure from that to which the latter applies; that when council improves on its 
own initiative without a petition, the limitation of all assessments is one-third of 
the actual value after the improvement is made, as set forth in Section 3819; 
that when the owners of a majority of the foot frontage of property upon a 
street petitioned for an improvement as set forth in Section 3835, council may act 
by a majority vote but is limited precisely as in the case just supposed, in making 
its assessment;· that is to say, the limitation in such case is one-third of the 
actual value after the improvement is made; and that finally the only case in 
which council is limited in its assessing power to one-third of the tax value is 
that of an owner of property abutting upon a proposed improvement which has 
been petitioned for under Section 3836 when the owner has not signed the petition. 

Very truly yours, 
TIMOTHY S. HoGAN. 

Attorney General. 
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139. 

IXITIATIVE AXD REFEREXD1l~I ACT-DESIGXATIOX OF XE\VS
PAPERS FOR LEGAL ADVERTISING, NOT \VITHIN-CO:\IPLIANCE 
BY ~1UXICIPAL CORPORATION WITH MAXDATORY LA\V-"EX
PE.i\DITURE"-DUTIES OF COUXCIL. 

Action of the council in designating certain papers to receive the legal adver
tising of the city for tlze year is not within tlze provisions of the initiative and 
referendum, providing for sixty da:ys suspension and for the right of electors to 
vote thereon. Such action is an obligatory fulfillment of positive law and not an 
exercise of a power delegated to a municipality. Neither is it an expenditure of 
moneys as i11te11ded by tlze aforesaid act. 

CoLUMBUS, Oaro, February 23, 1912. 

HoN. STUART R. BoLIN, City Solicitor, Columbus, Ohio. 

DEAR SIR :-Under date of February 21st you wrote me to the following 
effect: 

"By recent action of the council of the city of Columbus, three 
newspapers published in the city, one Republican, one Democrat and a 
German publication, were designated as the papers to receive the legal 
advertising of the city for the year 1912 and the city clerk has executed 
written contracts with each of the several papers covering said period 
upon the basis of bids theretofore received pursuant to action of the 
committee on rules, printing and revision of said council." 

You then request our opinion as to whether or not such action of council 
would be within the provisions of the initiative and referendum act 102 Ohio 
Laws 521. 

Section 4227, General Code, provides that ordinances of a general nature 
"or providing for improvements shall be published before going into operation. 

Section 4228, General Code, requires that such ordinances and resolutions shall 
be published in two newspapers of opposite politics, published and of general cir
culation in the municipality if such there be, and shall be published in a newspaper 
printed in the German language if there is in such municipality such a paper 
having a bona fide circulation of not Jess than one thousand copies. 

It will thus be seen that the law makes it the positive duty of council to 
advertise ordinances of a general nature or providing for improvements, and 
failure so to do would, of course, invalidate such ordinance or resolution. 

Council in the case has attempted to carry out this positive provision of 
law by designating the newspapers and authorizing the clerk to enter into contracts 
with such newspapers, a contract therefor being necessary under the decision of 
Niles vs. McCormick 81 Ohio State 246. 

I am of the opinion that said acts of council could not be considered under 
Section 2 of the initiative and referendum act for the reason that it cannot be 
considered as the exercising of any power delegated to municipal corporations, as 
it is an absolute duty o:li council and not a power which it may or may not exercise 
in its judgment. Nor do I believe that it is within the term "involving the ex
penditure of money." While it is true that the action of council in designating 
the newspapers and authorizing the clerk to make a contract therefor will cause the 
expenditure of the money in the printing of the ordinances, yet the designation of 
the newspapers simply directs to whom the money expended for printing ordinances 
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shall be paid. The statutes governing the actions of council direct the expenditure 
of the money. It would absolutely block the administration of municipal affairs 
if the referendum provided for in the act in question were to be construed as 
including the designation by council of the proper newspapers in which legal 
advertising should be placed. This may be readily seen by the fact that until the 
proper newspapers are designated and a contract entered into said papers cannot 
under the decision of Niles vs. McCormick supra recover for such legal adver
tising, and the ordinances requiring advertising would not receive such advertising 
as is required by statute and would consequently, be o.f no force and effect. If 
a referendum petition was proper in relation to such act of council the mere filing 
thereof would prevent council until such action was submitted to the people from 
passing any ordinance or resolution of a general nature or providing for improve
ment. 

I am, therefore, of the opinion that the words "involving the expenditure of 
money" is not to be so construed as to include the action of council in designating 
certain newspapers for legal advertising and authorizing the clerk to enter into 
contracts with such papers. 

140. 

Very truly yours, 
TIMOTHY s. HOGAN, 

Attorney General. 

TAXES AND TAXATiON-SMITH ONE PER CENT. LAW-MUNICIPAL 
CORPORATIONS-NO NECESSITY FOR APPROPRIATION FOR 
PURPOSE OF EXPENDITURES OF PROCEEDS OF BOND ISSUE
HUMANE OFFICER-CIVIL SERVICE-APPOINTMENT AND DIS
MISSAL BY MAYOR AND HUMANE SOCIETY. 

M one:ys belonging to a municipality, which have been acquired through an 
issue of bouds, may be expended for their specific purpose even though an appro
priation of such funds has not been made for such specific purpose. 

A humane officer is not an officer of a municipality but an officer of the 
humane society and as such· is not subject to the regulations of civil service and 
therefore upon dismissal, is not entitled to a right of appeal to tlu civil service 
commission. 

The humane officer is appointed by the mayor and humane society jointly, 
holds subject to the will of both appointing powers and can be dismissed only 
by the action of both. 

CoLUMBUS, OHIO, February 15, 1912. 

RoN. ALBERT S. FENZEL, City Solicitor, Middletown, Ohio. 

DEAR SIR :-I acknowledge receipt of your letter of February 1st, upon the 
following questions: 

"1. Last year the council of this city passed two bond issues for 
the purpose of improving existing streets, there is still the larger part 
of the money from this bond issue in the city treasury; the question 
being whether or not any provision whatever should be made in the ap
propriation ordinance, Llr the first six months of this year, for the dis
posal of this money receiving from the sale of these bonds? 



AXNT.:AL RBPOR'r OF 'I'HB ATTORXEY GEXERAL. 

"2. Has the humane officer the right to appeal to the civil service 
commission upon dismissal? 

"3. After the humane officer has been chosen by the humane 
society, and the mayor of the city has signed his commission as humane 
officer, can the mayor recall his signature to the humane officer's com
mission at any time he declares, thus revoking this officer's commission?" 
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Section 5649-3d, General Code, as amended 102 0. L., 272, provides in part 
that, at the beginning of each half-yearly period appropriation shall be made from 
the moneys known to be in the treasury for each of the purposes for which the 
municipality has to provide; and further, that, 

"* * *all expenditures within the following six months shall be 
made from and within such appropriations and balances thereof. * * *" 

In spite of this seeming all-inclusive language, I am of the opinion that 
the expenditure of moneys raised by the issuance of bonds is not governed thereby. 
Similar language has been in the ;\funicipal Code ever since its adoption in 1902. 
Yet the practice has been, I believe, to regard the proceeds of bond issues as 
not subject thereto. This practice has never been -challenged, and in my judgment, 
it should be regarded as having been in the mind of the general assembly when 
it enacted Section 5649-3d. 

Strength is lent to this conclusion by the fact that said Section 5649-3d 
further provides that no appropriation shall be made for any purpose not set 
forth in the annual budget. Inasmuch as the purpose for which bonds are issued 
would in scarcely any case be a purpose for which taxes would have to be levied 
and for which accordingly an estimate would have to be incorporated in the 
annual budget made up under Section 5649-3a, it would seem that this provision 
is of itself evidence that the legislature did not intend that any part of the section 
should apply to the proceeds of bonds issued. 

For the foregoing reasons, then, I am of the opinion, as to your first question, 
that proceeds of bond issues need not be appropriated by council in order to be 
available before expenditure. 

Your second and third questions may be considered together, inasmuch as 
both of them involve the status, as an officer of the city, of the agent of the 
humane society. 

The following sections of the General Code must be considered in connection 
with these two questions: 

"Section 10067. Societies for the prevention of acts of cruelty to 
animals may be organized in any county, by the association of not less 
than seven persons. The members thereof, at a meeting called for the 
purpose, shall elect not less than three of their members directors, who 
shall continue in office until their successors are duly chosen. 

"Section 10070. Such societies may appoint agents who are 
residents of the county or municipality for which the appointment is 
made, for the purpose of prosecuting any person guilty of an act of 
cruelty to persons or animals, who may arrest any person found violating 
any provision of this chapter, or any other law for protecting persons 
or animals or preventing acts of cruelty thereto. * * *. 

"Section 10071. All appointments by such societies under the next 
preceding section shall have the approval of the mayor of the city or 
village for which they are made. If the society exists outside of the 
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city or village, appointments shall be approved by the probate judge of 
the county for which they are made. The mayor or probate judge 
shall keep a record of such appointments. 

"Section 10072. Upon the approval of the appointment of such an 
agent by the mayor of the city or village, the council thereof shall pay 
monthly to such agent or agents from the general revenue fund of the 
city or village, such salary as the council deems just and reasonable. 
* * * "The amount of salary to be paid monthly by the council of the 
village to such agent shall not be less than five dollars, by the council 
of the city not less than twenty dollars, and by the commissioners of 
the county not less than twenty-five dollars. * * *" 

The status of the humane society agent appointed for a municipal corpora
tion is peculiar. Assuming the validity of the law which is not called into ques
tion by your queries, it appears, I think, that this agent is not an officer of the 
municipal corporation at all, although his compensation is ·to be paid by the 
municipality. In the first instance, he is an officer or agent of the society. Clearly 
he is an appointee of the society and not of the municipality. The power of the 
mayor, to be exercised in connection with his appointment, is not that of appoint
ment itself, but that of confirmation. 

Now, the tenure of office' of such an agent is not prescribed by any pro
vision of law. Upon elementary principles, then, such agent holds his office at the 
pleasure of the appointing authority. (Mechem on Public Officers, Section 445.) 
Inasmuch as the appointing power consists of both the humane society and mayor, 
that is, the concurrence of both is necessary to effect an appointment, I am of 
the opinion that a like concurrence is necessary to effect removal. That is to 
say, the mayor can, by no act of his, create a vacancy in the position of agent of the 
humane society, nor, on the other hand, could the humane society itself by any 
act of the society, create such a vacancy. In short, that a removal under these 
sections may be complete, the humane society must act in the first instance, and the 
mayor must either approve the action, or signify his approval thereof by approving 
.the appointment of a successor to the agent. 

From what has been said it follows, of course, that the humane officer is not 
an officer of the municipal corporation. Accordingly no question could arise as to 
such an officer's being in the civil service. I am accordingly of the opinion, in 
answer to your first question, that upon proper removal in the manner just de
scribed, the humane officer has no· appeal to the civil service commission of the 
city. 

I am also of the opinion, for the reasons above stated, that the mayor of the 
city may not by recalling his signature to the humane officer's commission, or by 
any other single act, revoke such commission and thus effect the remov:J.l of the· 
officer. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attomey General. 
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141. 

::O.IU:NICIPAL CORPORATIOXS-ASSESS::O.IENT FOR SEWERS-POWERS 
OF COUXCIL TO REASSESS AXD TO CO::O.IPRO::O.HSE ILLEGAL AS
SESSMEXTS-POWER TO ASSESS PROPERT~ ALREADY DRAIXED 
-IRREGULARITY IX PROCEEDIXGS-ILLEGALITY OF ASSESS
:\IENT FOR BENEFITS. 

When premises are supplied with local draiuagc· of a permanent nature which 
is sufficient for the usual aud necessary purposes of sewerage, a1t assessment for an 
additional sewer is illegal. 

The foot frontage of a lot is an elemmt which may be taken into consideration 
in assessiug for benefit and where s11ch an assessment has been materially effected 
by reason of the assumption of a foot frontage which is larger than the reality, the 
assessment would be !tltjust and illegal. 

' Reassessments may be made by council upon two grounds only: 
First-When the proceedings have been informal or irregular and 
Second-When the assessment has been adjudged illegal by a court of com

petent jurisdiction. 
When objections are made to an assessment on the ground of illegality, how

ever, the claim becomes such a disputed one as the corporation has the power to 
adjust and settle or compromise, which is an incide1it to the corporation's power 
of financial control and its powers to sue and be sued. 

In this connection, the council should bear in mind that in a compromise set
tlement, the entire municipality bears the burden of the reducti01t of the assessment 
while in reassessment procedure, the burden falls on the remaining directly bene
fited property holders. 

CoLUMBUS, OHio, February 19, 1912. 

IloN. CARL J. GuGLER, City Solicitor, Galion, Ohio. 
DEAR SIR :-Under favor of January 31, 1912, you ask an opinion of this de

partment upon the following: 

"In the past few years there have be'en a large number of sanitary 
sewer laterals built in this city and they were all built on the benefit plan, 
and the assessments for same were all made after the wo~k was com
pleted and no objections were filed before the assessments were made 
in the time required by law. Under this statement of facts I would like 
to have your opinion on the following propositions : 

"First-M. built a private sewer some years ago with the consent 
of council and at his own expense, later on the city built a sewer, and he 
helped to pay for this, still later on and at the present time he is being 
assessed for another sewer, this latter sewer is two feet higher on the 
inlet on the premises and cannot be used by him. He took this matter 
up with the former solicitor and was assured right along that he would 
not be assessed, nevertheless he was assessed, and relying on the state
ments of the former solicitor he made no protests, the assessing ordi
nance was confirmed and duly published. 

"Query: Is there any manner in which this member can be relieved 
of this wrong by council without having the assessment set aside by 
court, and if so, how? 

"Second-When right of way was obtained for the city for the 
main trunk line sewer, the city in a number of instances paid money as 
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part consideration to right of way and also agreed by the city grantors 
should have inlets to the trunk line sewer, the city furnished these 
inlets. The board that secured the right of way promised the grantors 
that they would not be assessed for the sewer laterals, but this was not 
contained in a written agreement and the board had no authority so to 
do, but there is no question but the grantors thought that this was a 
part of their consideration, nevertheless they were assessed. These grant
ors are now objecting to the assessments levied against them; first, be
cause being connected with the trunk line sewer they have sufficient 
sewerage and feel that they should not now be assessed, and secondly, 
because the board promised them that they would not be assessed for 
lateral. 

"Query : In your opinion, should these parties be relieved of these 
assessments, and if so, how can it be accomplished? 

"Third-In estimating the benefits the boards took into considera
tion the foot frontage as one of the elements upon which to determine 
benefits, and in a number of instances they inadvertently took into con
sideration more foot frontage than the parties had. In one instance they 
considered the front as 99 feet when the real frontage was only 60 feet. 

"Query: Can this error be remedied, and if so, how?" 

Each of the three state of facts which you submit call for an answer to prac
tically the same questions of law, to wit, the right of council to remit all or part 
of a special assessment, which is illegal or exceeds the special benefits? Also the 
right of council to make a reassessment. 

Section 3812, General Code, provides three methods by which special assess
ment may be levied, as follows: 

"Each municipal corporation shall have special power to levy and 
collect special assessments, to be exercised in the manner provided by 
law. The council of any municipal corporation may assess upon the 
abutting, adjacent and contiguous or other specially benefited lots or 
lands in the corporation, any part of the entire cost of an expense con
nected with the improvement of any street, alley, dock, wharf, pier, pub
lic road, or place by grading, draining, curbing, paving, repaving, re
pairing, constructing sidewalks, piers, wharves, docks, retaining walls, 
sewers, drains, water courses, water mains or laying or water pipe and 
any part of the cost of lighting, sprinkling, sweeping, cleaning or plant
ing shade trees thereupon, and any part of the cost and expense con
nected with or made for changing the channel of, or narrowing, widen
ing, dredging, deepening or improving any stream or water course, 
and for constructing or impr;ving any levee or levees, or boulevards 
thereon, or along or about the same, together with any retaining wall, or 
riprap protection, bulkheads, culverts, approaches, flood gates or water
ways or drains incidental thereto, which the council may declare con
ducive to the public health, convenience or welfare, by any of the fol
lowing methods: 

"First-By a percentage of the tax value of the property assessed. 

"Second-In proportion to the benefits which may result from the 
improvement, or 

"Third-By the foot front of the property bounding and abutting 
upon the improvement." 
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In cases submitted council has made the assessment in accordance with the 
special benefits derived therefrom. 

In your first and second propositions it appears that assessments were made 
against property which was already supplied with local drainage. 

This is covered by Section 3819, General Code, which provides: 

"The council shall limit all assessments to the special benefits con
ferred upon the property assessed, and in no case shall there be levied 
upon any lot or parcel of land in the corporation any assessment or 
assessments for any or all purposes, within a period of five years, to 
exceed thirty-three and one-third per cent. of the actual value thereof 
after improvement is made. Assessments levied for the construction 
of main sewers shall not exceed the sum that in the opinion of council 
would be required to construct an ordinary street sewer or drain of 
sufficient capacity to drain or sewer the lots or lands to be assessed for 
such improvement, nor shall any lots or lands be assessed that do not 
need local drainage or which are provided therewith." 

What shall constitute sufficient local drainage is set forth in the following 
authorities: 

The sixth syllabus in case of Hildebrand vs. City of Toledo, 17 Cir. Dec., 
427, reads: 

"Lots are not" provided with adequate local drainage, such as will 
exempt them from paying their share of an assessment levied to pay the 
cost of a sewer improvement, unless the right exists to dispose of sew
age as it is at the time being disposed of, and the right to so continue 
is one that cannot be interfered with; the present right must include 
not only the idea of permanency of structure, but also control. Hence, 
a claim of adequate local drainage, based upon the right to allow sewage 
to drain into a natural water course running through a municipality, is 
"hot sustained, where such drainage will pollute the stream and create a 
nuisance, and imperil the health of other riparian owners." 

The first and second syllabus in case of Ford vs. City of Toledo, 64 Ohio 
St., 92 reads : 

"Section 2380, of the Revised Statutes, and the exemptions of prop
erty from assessments for sewers as therein provided, are applicable 
where the assessment is levied for the construction of a main sewer in 
a city of the third grade of the first class. 

"The 'local drainage' contemplated by that provision, is that which 
provides the lot or land with adequate drainage for the necessary and 
usual purposes of sewerage; and it is not enough to entitle a lot or 
land to exemption from assessment, that it is provided with sufficient 
surface drainage, or does not need drainage of that kind." 

In order to be exempt from a special assessment for sewers the premises 
must be supplied with a local drainage of a permanent nature. It must be sufficient 
to supply the premises with adequate drainage for the usual and necessary purposes of 
sewerage. If any of the premises that have been assessed are provided with such local 
drainage they cannot be assessed for an additional sewer. Each case must be deter
mined by its own particular facts. 
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It appears further in your second proposition that in consideration of secur
ing a right of way, the city granted to the land owners the right to use the sewer. 
This right of way was secured, no doubt, over private property which had not 
been dedicated to such public use that it might be used by the city for a sewer 
line without compensation therefor. Where it is necessary to appropriate or pur
chase a right of way for a sewer line, an agreement to permit the use of the sewer 
as a part of the consideration for such right of way would be a valid considera
tion, if the contract was otherwise legally entered into. You do not state by what 
board the promise was made that these land owners should not be liable for fu
ture assessment for lateral sewers. You do state, however, that it was unauthor
ized, and if so, it can have no bearing upon the present situation. The people 
have been granted the use of the sewer by the city, and if the use of such sewer 
has the effect of providing the premises with sufficient local drainage, as herein 
defined, such premises cannot be assessed for another sewer. 

In your third proposition it appears that in estimating the benefits the as
sessing board took into consideration the foot frontage of the lots, and in some 
cases figured on a greater frontage than the lot had. In levying assessments by 
the foot frontage rule, the frontage of the lot is the controlling factor. In levy
ing by the special benefit rule, the benefits conferred is the controlling factor. How
ever, in ascertaining the benefits the size of the lot would be one of the elements 
to be considered. It is reasonable to suppose that the benefit of a sewer is greater 
to a large lot than it is to a small lot. However, this is not the controlling factor 
and other elements must be taken into consideration. But where all the other 
elements are substantially the same, the larger lot would be benefited to a greater 
extent than the smaller lot. In such case, if a mistake has been made in estimating 
the size of the lot, the assessment levied by reason of such mistake would not be 
equitable and would subject the premises to a greater or lesser burden. than other 
lots similarly situated would bear. It is the purpose of the law that the. burdens 
and benefits should be borne and received equally. 

By applying the foregoing principles to each particular case you should have 
no difficulty in determining the legality or justness of the particular assessment 
levied. 

The following sections of the General Code provide the method by which 
the assessments shall be made when levied in accordance with the benefits con
ferred. 

Section 3847, General Code, provides : 

"When it is determined to assess the whole or part of the cost of 
an improvement in proportion to the benefit which may result therefrom, 
as provided for herein, the council may appoint three disinterested free
holders of the corporation to report to it the estimated assessment of 
such cost on the lots and lands to be charged therewith, in proportion as 
nearly as may be, to the benefits which may result from the improve
ment to the several lots or parcels of land so assessed, a copy of which 
assessment shall be filed in the office of the clerk of the corporation for 
public inspection." 

Section 3848, General Code, provides : 

"If any person objects to an assessment, he shall file his objections, 
in writing, with the clerk, within two weeks after the expiration of such 
notice, and thereupon the council shall appoint three disinterested free
holders of the corporation to act as an equalizing board." 
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Section 3849, General Code, provides : 

"A concurrence of two-thirds of the members of the council shall 
be necessary to appoint the equalizing board and to confirm its assess
ment." 

Section 3850, General Code, provides: 

"On a day appointed by the council for that purpose, the equal
ization board, after taking an oath before the proper officers, to hon
estly and impartially discharge their duties, shall hear and determine all ob
jections to the assessment, and shall equalize it, as they think proper, which 
equalized assessment they shall report to the council, which may confirm, 
or set it aside, and cause a new assessment to be made and appoint a 
new equalizing board possessing the same qualifications which shall pro
ceed in the manner above provided. When the assessment is confirmed 
by the council it shall be comple~e and final, and shall be recorded in the 
office of the clerk of council." 
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You do not state whether or not the requirements of the foregoing statutes 
have been complied with. It is alleged in a communication to this department by 
the attorney of some of the parties interested that they have not been complied 
with in every particular. If this is true, and such omissions are sufficient to cause 
said assessment to be invalid, by reason of some informality or irregularity in the 
proceedings, council may act under Section 3902, General Code, and make a re
assessment. Until such facts are properly submitted through the city solicitor 
they will not be passed upon. The provisions of said section will, however, be 
considered. 

Section 3902, General Code, provides : 

"When it appears to the council that a special assessment is in
valid, by reason of informality or irregularity in the proceedings, or 
when an assessment is adjudged to be illegal, by a court of competent 
jurisdiction, the council may order a reassessment, whether the improve
ment has been made or not.'' 

There are two grounds when a reassessment may be made. First, when the 
special assessment is invalid, by reason of informality or irregularity in the pro
ceedings, and second, when an assessment is adjudged to be illegal by a court of 
competent jurisdiction. The second does not apply, as it is your desire to avoid 
litigation, if possible. 

The first power has not been construed by the courts of Ohio, as far as we 
have been able to find. In several cases, however, assessments have been held 
illegal without prejudice to the right of council to make a reassessment. 

The eighth syllabus in case of Upington vs. Oviatt, 24 Ohio St., 232, reads: 

"In a case arising under the statute referred to, when it appears 
that the assessment placed upon the county duplicate for collection was 
made upon a wrong basis, by omitting property which ought to have 
been assessed, the collection of the assessment will be enjoined, but with
out prejudice to the right of the city to make a reassessment, and collect 
the same in accordance with the provisions of the statute." 
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In this case, as in the other cases examined, the assessments were held illegal 
by a court of competent jurisdiction, and the right of council to make a reassess
ment was recognized. 

The first and third syllabus in case of Dean vs. Charlton, 27 Wis., 522, read: 

"While it is probably too late to question the dght of the legisla
ture to authorize municipal corporations to reassess and relevy special 
taxes void for irregularity in the proceedings, yet such statutes, being in 
derrogation of individual rights, should be strictly construed. 

"The reassessment of the tax in this case would be authorized by 
Section 1, Ch. 132, Laws of 1868, if the tax had been adjudged void for 
any irregularity in any of the proceedings in levying it, or for any omis
sion to comply with the forms of the law under which it was assessed; 
and by Ch. 316, P. & L. Laws of 1869, if it had been adjudged void for 
want of power in the city to order the work, or 'for a non-compliance 
with any of the provisions of the city charter in ordering or letting of 
the work, or making the contracts in relation thereto.' But these stat
utes strictly construed, do not apply to the tax here in question, which 
was set aside for a palpable misfeasance-a violation of a plain provision 
of the law, in fraud of plaintiff's rights and unlawfully increasing his 
taxes." 

The first syllabus in case of Martin vs. City of Oskaloosa, 99 N. W., 557 
(Supt. Ct. of Iowa, 1904), reads : 

"Code, Section 836, providing that when by reason of non-conform
ity to any law or ordinance, or by reason of any omission, informality, 
or irregularity, any special assessment is invalid, the city council shall 
have power to correct the same by resolution or ordinance and may re
assess and relevy the same, authorizes the correction of informalities 
and irregularities in procedure only, and cannot be resorted to for the 
purpose of curing defects or covering omissions jurisdictionai in char
acter." 

The rule of construction as to the power of municipal corporations is set 
forth by the supreme court. 

Wright, ]., in case of Bloom vs. Xenia, 32 Ohio St., 461, says at page 465: 

"While, therefore, the policy of our law is to concede power to the 
legislature and to recognize that which has been done as rightly done, 
with regard to municipal corporations they must make their power ap
parent, and show regularity in their acts." 

On page 466 he further says : 

"We think, therefore, that it may be said that the policy of our 
jurisprudence is to require of municipal corporations a strict observ
ance of their powers, and that in the exercise of these powers they 
should observe the forms the law has directed. All tribunals of special 
and limited jurisdiction must show the authority under which they act, 
and act in the manner pointed out.'' 

The first syllabus in case of Ravenna vs. Penna. Co., 45 Ohio St., 118, reads: 

"Municipal corporations, in their public capacity, possess such pow
ers and such only, as are expressly granted by statute, and such as may 
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be implied as essential to carry into effect those which are expressly 
granted.'' 
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The act of reassessing a special assessment would affect all those whose as
assessments are changed. The power to reassess carries with it the power to in
crease as well as to decrease a special assessment. Where a reassessment is made, 
as in your case, to relieve from an excessive assessment, it would mean the rais
ing of the assessments of others in order to make up the amount that would be re
duced. In order to sustain such additional.assessment council would have to show 
the power to make such reassessment and the rule of strict construction would be 
applied. 

The first power granted to council by Section 3902, General Code,. is that it 
shall have the power to make a reassessment when the assessment is invalid, by 
reason of informality or irregularity in the proceedings. Applying the rule of strict 
construction, the power thus granted council cannot be exercised in any cases 
other than those specified, to wit, those which are invalid, by reason of informal
ity or irregularity in the proceedings. The informality or irregularity must be 
sufficient to make the assessment invalid. If the proceedings have been regular 
and all formalities of the law have been complied with, council cannot order a 
reassessment until the assessment has been declared illegal by a court of competent 
jurisdiction. This rule would apply under the statute, even though council was 
satisfied that the assessment was illegal upon other ground than that of informal
ity or irreguarity. 

The fact that premises had been charged with an assessment for a sewer, 
when they had sufficient local drainage, would not be due to any informality or 
irregularity in the proceedings. This would go to the merits of the assessment. It 
would be due to an error of the assessing board, or by council, or by a mistake of 
the law. The proceedings may be regular in every respect and still such an error 
occur. The same is true in the case where a mistake was made in estimating the 
benefits by taking into consideration a wrong frontage. A reassessment can be made 
in such case only after the assessment has been held illegal by a court of competent 
jurisdiction. 

However, council has other powers: 
Section 4240, General Code, grants to council the management and control of 

the finances of the corporation as follows: 

"The council shall have the management and control of the finances 
and property of the corporation, except as may be otherwise provided, 
and have such other powers and perform such other duties as may be 
conferred by law." 

Section 3615, General Code, provides: 

"Each municipal corporation shall be a body politic and corporate, 
which shall have perpetual succession, may use a common seal, sue and 
be sued, and acquire property by purchase, gift devise, appropriation, lease 
or lease with the privilege of purchase, for any municipal purpose author
ized by law, and hold, manage and control it and make any and all rules 
and regulations, by ordinance or resolution, that may be required to carry 
out fully all the provisions of any conveyance, deed or will, in relation to 
any gift or bequest, or the provisions of any lease by which it may ac
quire property." 

Section 821, of Dillon on Municipal Corporations, 5th Ed., reads in part as 
follows: 



1624 CITY SOLICITORS 

"Growing out of its authority to create debts and to incur liabilities, 
a municipal corporation has power to settle disputed claims, against it, 
and an agreement to pay these is not void for want of consideration." 

Section 822, of same, reads in part: 

"As a general proposition municipal corporations have, unless spe
cially restricted, the same powers to liquidate claims and indebtedness 
that natural persons have, and from that source proceeds power to ad
just all disputed claims, and when the amount is ascertained to pay the 
same as other indebtedness." 

The third and fourth syllabi in case of Agnew vs. Brall, 124 Ill., 312, are as 
follows: 

"A municipal corporation has the power, however, to settle doubtful 
and disputed claims against it or in its favor. This power results from 
the capacity and power of suing and being sued, and to prosecute and 
defend suits. 

"A judgment in favo~ of a city is not to be regarded final so long 
as the defendant therein has the right of appeal and at any time before 
the right of appeal expires, the city council may lawfully compromise the 
case, and settle the claim by the acceptance of a less sum than that of 
the judgment, and the city will be bound by such settlement." 

Justice Craig, on page 315, says: 

"But a municipal corporation has power to settle disputed claims 
against it. (Dillion on Municipal Corporations, Section 398). It may 
prosecute suits in favor of the corporation and defend actions brought 
against it. It may sue and be sued, and the right to settle matters in 
litigation follows logically from the right to maintain or defend actions. 
This doctrine is well stated in town of Petersburg vs. Moppin, 14 Ill., 
195, where it is said 'The power to prosecute suits in behalf of the cor
poration includes the power to settle the same. So the power to defend 
suits brought against the corporation, gives them the same power of 
adjustment. They may compromise doubtful controversies to which 
the corporation is a party either as plaintiff or defendant.'" 

Municipal corporations in Ohio can sue or be sued. This power carries with 
it the right of the corporation to settle and adjust disputed claims. 

By Section 4240, General Code, council has the management of the finances 
of the corporation. Where payment of a special assessment is resisted or objec
tion is made thereto, it is a claim in favor of the city which is in dispute. The 
city would have a right to compromise and settle such claim, and the council, hav
ing charge of the finances of the corporation, would be the proper body to make 
such compromise, in such manner as it sees fit and proper. 

Where the council may either compromise or make a reassessment, this should 
be taken into consideration. When a compromise is made the amount of the re
duction must be borne by the city at large, while in a reassessment, the amount re
duced upon certain premises is charged to other premises. 

In conclusion: Where there are informalities or irregularities in the proceed
ings by reason of which a special assessment is invalid, council may make a re
assessment. 
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In cases where an excessive assessment has been made and the excessive part 
is illegal and collection thereof may be enjoind by a court of competent jurisdic
tion, council may release the illegal part of such assessment. 

142. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 

CIVIL SERVICE-CLASSIFIED SERVICE-NIGHT OPERATOR OF TELE
PHONE AND TELEGRAPH POLICE PATROL SYSTEM. 

A night opemtor of the telephone and telegraph sig110l police patrol system is 
within the classified service and therefore, subject to civil service rules and regula
tions and cannot be discharged except as therein provided. 

CoLUMBUS, OHIO, February 14, 1912. 

HoN. RoY N. MERRYMAN, City Solicitor, Steubenville, Ohio. 
DEAR SrR :-Your favor of January 17, 1912, is received, in which you ask an 

opinion of this department upon the following: 

"The new administration in this city, being desirous of dispensing 
with the services of the present night operator of the telephone and tele
graph signal police patrol system, and he having been placed on the 
. classified list by the local civil service commission, I write to ask your 
opinion as to whether or not he is rightfully on the classified list. It is 
true he is under the safety department and under the supervision of the 
chief of police." 

Section 4479, General Code, provides for the classified and unclassified service 
as follows: 

"The civil service shall be divided into classified and unclassified 
service. The unclassified service shall include the positions of officers 
popular election, or whose appointment is subject to confirmation by the 
council, or who are appointed by any state officer or by any court, em
ployes of the council, persons who by law are to serve without remuner
ation, persons who are appointed to positions requiring professional or 
technical skill as may be determined by the civil service commission; 
persons apP.ointed or employed to give instruction in any educational in
stitution, persons appointed by any board or officers supervising elec
tions; persons who as members of a board or otherwise, have charge of 
any principal department of the government of any city, the head or 
chief of any division or principal department relating to engineering, 
waterworks, street cleaning, or health, the chief of the police depart
ment, the chief of the fire department, the superintendent of any work
house, house of refuge, infirmary, or hospital, the librarian of any pub
lic library, private secretaries, deputies in the office of the city auditor 
and city treasurer, unskilled laborers, and such appointees of the civil 
service commission as they may by rule determine. The classified serv
ice shall comprise offices and places not included in the unclassified 
service." 
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The posttiOOS and classes of positions enumerated by the foregoing statute 
are placed in the unclassified service. All others are placed in the classified service 
and are subject to civil service regulations. 

The position of night operator of the telephone and telegraph signal police 
patrol system, does not come within any of the positions or classes enumerated in 
said Section 4479, General Code, and is therefore in the classified service. 

The occupant of the position is subject to civil service regulations and cannot 
be discharged, except as provided by said regulations. 

145. 

Respectfully, 
TIMOTHY s. HOGAN, 

Attorney General. 

MUNICIPAL CORPORATIONS-POWER OF COUNCIL TO TRANSFER 
FUNDS-APPLICATION TO COMMON PLEAS COURTS-BUDGET 
COMMISSION-"RECEIPTS AND BALANCES"-ASSESSMENTS ON 
STREET OF DIVERSIFIED WIDTHS. . 

When the budget commission has appropriated for the library of a city, a 
certain sum for maintenmtce and it later develops that suclv fund will not be nec
essary during the period for which appropriated, the council may not, of its OWl! 

power, transfer such fund to the safety fund, under Section 3799, General Code. 
because that section requires as a condition Precedent to such power, that the object 
of the fund to be transferred has been accomplished or abandoned. 

Sections 2296, et seq., General Code, afford a remedy, by authorizing council 
to apply to common pleas court for permission to transfer funds when "there are 
good reasons, or a necessity exists" and when "no injury will result therefrom." 

Such transfer is not precluded by Section 5649-3d, General Code, stipulating 
against appropriations for purposes, or amounts, not set forth in the annual budget, 
for the reason that the terms "e.-rclusive of reM!ipts and balances" employed in this 
section excepts moneys derived from sources other than taxation, or available be
forehand, or as in this case transferred from other funds. 

When a street is wider in one part than in another Part, the improvement may, 
in the discretion of the council, be subdivided into two sections and the cost of 
each section assessed against the property abutting thereon, or it may be assessed 
uniformly upon all abutting property holders. 

CoLUMBus, Omo, February 13, 1912. 

HoN. ALBERT S. FENZEL, City Solicitor, Middletown, Ohio. 
DEAR Sm :-I beg to acknowledge receipt of your letter of January 29th, re-

questing my opinion upon the following questions : · 

'' (1) The budget commission of this county has appropriated for 
the library of this city the sum of about $2,300.00; as the library building 
is now in the cours'e of construction, and will not be completed until the 
first of next July, and as this sum is only applicable to maintenance of 
the library, we would like to know whether or not the money could be 
diverted from the library fund into the safety fund at the time council 
passes the appropriation ordinance for the first half of this year; there 
is now on hand in the library fund, outside of the $2,300.00, above men
tioned, the sum of about $3,100.00, which is sufficient to maintain the 
library for the last six months of this year. 



"(2.) A certain street of this city has been paved, and we are 
having some difficulty in making assessments, owing to the fact that 
half of this street is very narrow and the other half very wide; the ques
tion being whether, as the ordinance of necessity makes provision for 
front foot, the abutting property owners on the narrow part of the 
street must pay in the same proportion as those owning on the wider 
part of the street." 
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The object sought to be obtained by the council of Middletown, as described 
in your first question, could only be achieved through a transfer of the funds. 
The power of council to transfer funds is defined in Section 3799, General Code, 
which provides as follows : 

"By the votes of three-fourths of all the members elected thereto, 
and the approval of the mayor, the council may at any time transfer 
all or a portion of one fund or a balance remaining therein, to the credit 
of one or more funds, but there shall be no such transfer except among 
funds raised by taxation upon all the real and personal property in the 
corporation, nor until the object of the fund from which the transfer 
is to be effected has been accomplished or abandoned." 

It is to be observed that the power herein created does not exist unless the 
object of the fund from which the transfer is to be effected h·as been accomplished 
and abandoned. This does not seem to be the case with respect to the library fund 
described in your question. It is my opinion, therefore, that council may not by a 
three-fourths vote and with the approval of the mayor make the transfer desired. 

I call your attention, however, to the provisions of Sections 2296, et seq., Gen
eral Code, which authorize council by application to the common pleas court to 
transfer public funds under their supervision from one fund to another. Here 
the only requirement is: "There are good reasons, or that a necessity exists for 
the transfer, and that no injury will result therefrom." (Section 2300, General 
Code.)· 

It is my opinion, therefor, that this method of transfer is available in the 
case presented by you. 

A further question arises as to whether or not, under Section 5649-3d, the sum 
thus transferred may be made available for appropriation to the safety department. 
That section, as enacted 101 0. L., 272, provides in part, that 

"Xo appropriation shall be made for any purpose not set forth in 
the annual budget or for a greater amount for such purpose than the 
total amount fixed by the budget commissioners, exclusive of the re
ceipts and balances. * * *" 

In an opinion to the bureau of inspection and supervtswn of public offices, I 
have held that the phrase, "exclusive of the receipts and balances," modifies the last 
preceding phrase of the clause above quoted. From this I have concluded that the 

<> amount fixed by the budget commissioners is a limitation llpon the power of coun
cil to appropriate only as to the proceeds of taxation for the specific fund. That 
is to say, that the budget commission has determined that a certain sum shall be 
allowed for a certain fund, and levied upon the duplicate for that purpose, council 
may not appropriate from the avails of taxation more for this specific purpose 
than the sum so fixed, but that moneys in the treasury to the credit of the fund 
produced from sources other than taxation, or consisting of balances in the fund 
at the time the proceeds of ta~ation became available, may be appropriated for any 
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purpose ·set forth in the budget regardless of the amount fixed by the budget com
missioners. In my opinion funds made available for expenditure by transfer from 
other funds not needed are to be treated as "receipts and balances" within the 
meaning of Section 5649-3d. 

I am, therefore, of the opinion that when the transfer of funds has been made 
by the order of court, as above suggested, the amount thus transerred to the safety 
fund may be appropriated to the uses and purposes of that department 

Answering your second question, I beg to state that where a street to be im
proved is not of the same uniform width throughout, the council may subdivide 
the improvement into sections, without necessarily providing for as many separate 
improvements as there are sections, and assess the cost of each section upon the 
property abutting thereon. 

Finley vs. Frey, 51 0. S., 390. 

This method of assessment is optional with council and not compulsory, and 
if council assesses all lots abutting upon the improvement uniformly for the cost 
of the entire improvement, the assesment will be valid. 

Smith vs. Cininnati, 6 N. P., 175. 

It will thus be seen that council is vested with discretion to determine the most 
just and equitable method of adjustment in cases like that described in your sec
ond question. 

154. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

BOARD OF EDUCATION-SEMI-ANNUAL APPROPRIATIONS- LIMITA
TION TO MONEY IN TREASURY-SMITH ONE PER, CENT. LAW. 

Section 5649-3d provides that appropriations shall be made "from the moneys 
known to be in the treasury" and omits the former language of the code "on 
estimated to c0111e info it during the six months next ensuing." The latter verbiage 
may not be reread into the statutes and the board of education must be governed 
accordingly. 

CoLUMBus, OHIO, Feb,ruary 13, 1912. 

HoN. THOMAS ]. SUMMERS, City Solicitor, Marietta, Ohio. 
DEAR Sm:-I beg to acknowledge receipt of y:our letter of January 31st, 

requesting my opinion upon a question submitted tq you by the board of education 
of the Marietta city school district The question is as follows: 

"May the board of education, in making its semi-annual appro
priation under Section 5649-3d, General Code, as enacted 102 0. L., 272, 
anticipate the proceeds of tax collections not then in the treasury but 
coming into it d·uring the six months, the appropriation being for the 
purpose of erecting a new school building?" 

I have, in several opinions, construed Section 5649--3d. You will observe 
that the section provides that appropriations shall, be made, "from the moneys 
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known to be in the treasury," and that it omits the language found in Section 
3i97, General Code, "or estimated to come into it during six months next ensuing, 
etL." 

Upon familiar principles, this language omitted cannot be read into the new 
section. In my opinion the provisions of Section 5649-3d apply to all expenditures 
from revenues raised by taxation. The only implied exception to its provisions, 
of which I am able to conceive, is that of the expenditure of the proceeds of a bond 
issue. I am accordingly of the opinion that an appropriaation may not lawfully be 
made under Section 5649-3d of mon~ys estimated to come into the treasury during 
the six-months period, and that this rule applies as well to appropriations for the 
erection of buildings as to other objects for which appropriations must be made. 

159. 

Very truly yours, 
TrMOTHY S. HoGAN, 

Attorney General. 

H\ITIATIVE AND REFEREl\'DUM ACT-SDII-A:\NUAL APPROPRIA
TIOi\' ORDINANCE XOT AN EXPENDITURE-''E.:\IERGEN'CY MEAS
URE"-ORDIXANCE FIXING SALARY OF POLICE 1.:\'VOLVES "EX
PENDITURE"-READIJ\'G ORDINANCE THREE DAYS AT AD
JOURXED i\!EETINGS. 

Section 4224, General Code, requiring ordinances to be read 011 three differwt 
days, is satisfied if read on differellt days in the course of a single meeting ad
jounzed from day to day. 

The semi-annual appropriation ordinance does not involve an "expenditure" 
withi11 the mea1zing of the i11itiative and referendum act and is therefore not sub
ject to its provisions. 

In order to constitute an ordinance an emergency measure, a statenze11t of the 
fact that it is so i11tended must be incorporated in the ordinance itself for the 
reason that council speaks only by record and cannot therefore, "declare" as pro
vided b:y statute e.rcept by ordinance. 

Cou11cil ca11110t declare an ordinance to be an emergency measure which, 
under the definition of emergency could not be co11sidered such. 

An ordinance reorgani::ing the police force, specifying the number, rank, 
salary and bo11d of its members involves a11 "expenditure" aud is subject to the 
initiative and refereudum act. 

CoLUli1Bt:s, OHio, February 15, 1912. 

HaN. H. STANLEY McCALL, City Solicitor, Portsmouth, Ohio. 
DEAR SIR :-Under date of January 5th you submitted for my opinion 

several questions which I shall take up seriatim: 
You first state : 

''The General Code prescribes that municipal ordinances shall be read 
three times on separate days. Council held its initial meeting here 
January 3rd, and an ordinance was read for the first time. The meeting 
was adjourned to meet the following day, January 4th, which meeting 
being had, the said ordinance was supposed to be given its second reading 
then. Was or was not the reading at the adjourned meeting a second 
reading on a separate day within the meaning of the code?" 
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Section 4224, General Code, in part provides: 

"No by-law, ordinance or .resolution of a general or permanent 
nature or grantin& a franchise, or creating a right, or involving the 
expenditure of money, or the levying of a tax, or for the puchase, 
lease, sale or transfer of property, shall be passed, unless it has been 
fully and distinctly read on three different days, and with respect to 
any by-law, ordinance or resolution, there shall be no authority to dis
pense with this rule, except by a three-fourths vote of all members 
elected thereto, taken by yeas and nays on each by-law, resolution or 
ordinance and entered on the journal." 

The question submitted by you is as to the meaning of "three different days." 
While it is true that an adjourned meeting of a council is but a continuation of 
the meeting from which it is adjourned, yet as I construe the words "three different 
days" they refer to the ordinary meaning of days and. does not mean three 
regular meetings of council as provided for in Section 4239 which provides: 

"The council shall not be required to hold more than one regular 
meeting in each week, and the meetings may be held at such time and 
place as is prescribed by ordinance, and shall, at all times, be open 
to the public." 

I am confirmed in this view by the case of Cutcomp vs. Utt, Mayor, 60 Iowa, 
156, the first syllabus of which is as follows: 

''1. Cities and towns; passage of ordinances; reading at adjourned 
meetings. At a meeting of the council of a city, an ordinance was 
offered and passed to its first reading by a majority. The council then 
adjourned till the next clay, when the ordinance was passed by a 
majority to its second reading. The council then adjourned to the next 
clay but one, when the ordinance was read a third time, and passed by 
a majority. HELD, lbat the ordinance was not void because the second 
and third readings were at adjourned meetings, and that it was read on 
"three different clays" as contemplated by Section 489 of the code."· 

The court on page 157 says as follows : 

"It is contended that the new ordinance is void, because the ad
journed meetings of the council at which it was read a second and 
third time and passed, without there being at any time a majority vote of 
three-fourths of the council, was illegal, and that the adjourned meetings 
were nothing but a continuation of the regular meeting, and authorities 
are cited which appear to hold that an adjourned meeting of the trus
tees or council of a municipal corporation is but a continuation of the • 
regular meeting from which it was adjourned. But the question under 
consideration cannot be affected by_ ac!juclged cases, because it must be 
determined by our statute. Section 489 of the Code prov~es that 
ordinances shall be read on three different days, unless three-fourths 
of the council shall dispense with the rule. This is just what was done 
by the council in passing upon this ordinance. The idea that 'three 
different days' means three general meetings of the council finds no 
support in the statute." 
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I am, therefore of the opinion that the reading of the ordinat:ce reierrerl to 
hy you in ) our question at the adjourned meeting was a second reading on a 
separate day within the meaning of the code. 

Sccoud. You next a>k whether the semi-annual 'lppropriation ordinance ts 
within the initiative and referendum act 102 Ohio Laws 521. 

In answer thereto I beg to state that in an opinion rendered to Hon. \\'. ]. 
Tassell, city solicitor, Xorwalk, Ohio, under date of January 18, 1912, I advised 
him as follows: 

'"You next inquire: 
'"'::\lay not the semi-annual appropriation ordinance be declared 

and passed as an emergency measure?' 
···r have heretofore held in an opinion to Han. C. C. ::\Iiddelswart, 

solicitor for the village of ::\Iatamoras, ::\Iarietta, Ohio, under date of 
X ovember 3, 1911, that such an ordinance is not one involving the ex
penditure of money a, contemplated in the initiati\·e and referendum 
act since although such an ordinance divides the money in the generc.l 
treasury into various funds and sets them apart for the various depart
ments of the municipal government, yet it does not of itself expend the 
money. Therefore, it is not within the becund paragraph of Section 2 
of the initiative and referendum act as found in 102 Ohio Laws 522, nor 
do I believe that it is within the first paragraph of such section 
for the reason that it cannot be considered as within the wordins
'any other power delegated * '' '' by the general assembly.' ::\Iy 
reason for coming to this conclusion is that Section 3797 of the 
General Code which provides for semi-annual appropriations states 
that council shall make appropriations for each of the several objects 
for which the corporation has to· provide. In other words, it seems 
to me that it is a duty devolving upon council rather than a powt>r 
given it. 

"Section 3 of the initiative and referendum act provides: 
"'All other acts of ciiJ• council not included among those specified 

in Section 2 of this act, shall also remain inoperatin for sixty days 
after passag-e and may be submitted to popular vote in the manner 
hcr.cin pro\ ided, except that any act, not included within those specified 
in Section 2 of this act, as remaining inoperative for ~ixty days, and 
which is declared to be an emergency measure, an<! receiving a three
fourths majority in council of such municipal corporation may go into 
effect immc-Iiatd} and remain in effect until repealed 'hy city council or 
hy direct vote of the people as herein provided' 

"Having Rtated my opinion to be that the semi-annual-appropriation 
ordinance is not within the provisions of Section 2 of the initiative ami 
referendum act it becomes necessary to consider whether it was within 
Section 3 as above set forth. 

"I am inclined to the view that it is not for the reason that if it 
were considered as an act of a city council not included among those 
specified in Section 2 it would remain inoperative for ,b .. ty day~ after 
the pas>age of such ordinance unle>s it were declarer! to he an emergency 
measure._ If it were declared to be an emergency measure it would go 
into effect immediately and remain in effect until repealed by the city 
council or direct vote of the people. Being an ordinance in full force 
ami effect the tepealing- of such ordinance would have to be proposed to 
the city council by thirty per cent. of the qualified voters and submitted 
to the council for its action at its next meeting, and if within bixty days 

24-Yol. II-A. G. 
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after such submission such proposed ordinance, repealing the semi
annual appropriation ordinance, was not passed it would be the duty of 
the clerk to certify said proposed ordinance to the officer having control 
of elections who shall cause the question of the passage of such ordi
nance to be submitted to vote at the next regular election, which if the 
vote be favorable shall become a valid ordinance from the date of the de
termination of the vote. This would continue the semi-annual appro
priation ordinance in effect during the entire life of such ordinance, and, 
therefore, it would seem to me such ordinance could not be considered 
as within the third section of the initiative and referendum act." 

You next desire an opinion as to whether it is necessary to incorporate in an 
ordinance itself a statement that it is an emergency measure. 

Section 3 of the initiative and referendum act states that: 

"Any act not included within those specified in Section two of this 
act as remaining inoperative for sixty days and which is declared to be 
an emergency measure and receiving a three-fourths majority in council 
of such municipal corporation may go into effect immediately." 

The provisions that the ordinance must be declared to be an emergency 
measure would require, as I view it, a statement in the ordinance itself that it is 
an emergency measure as I know of no way in which council could declare such 
ordinance to be an emergency measure without a statement in such ordinance that 
it is an emergency measure since council must speak by its records. 

You next inquire whether a passage by a three-fourths vote in the absence 
of any declaration of its being an emergency measure would be in compliance 
with Section 3. 

Since I have given it as my opinion above that in order to constitute an 
emergency measure it is necessary that the same be declared in the ordinance as 
such emergency measure the mere passage of such an ordinance by a three-fourths 
vote of council would not be in compliance with Section 3 constituting such an 
ordinance an emergency measure. 

You then inquire as to the meaning of an emergency measure. In this 
regard I herewith quote from an opinion which I have heretofore renrlerecl to the 
Ron. N. M. Greenberger, city solicitor, Akron, Ohio, under elate of October 27, 
1911, and which is as follows: 

"While it is true that Section 3 of the initiative ami referendum 
act foregoing set forth declares that certain acts may take effect im
mediately, provided they he declared by council to be an 'emergency 
measure,' yet I do not believe that council can declare an act to be an 
emergency measure which could not be considered under the definition 
of 'emergency' to be such. In other words, I do not believe that 
council by mere declaration that a measure is an emergency measure can 
so constitute it if the definition of 'emergency' did not apply to such 
measure. 

"'Emergency' is defined by the Century dictionary as ·follows: 
"A sudden or unexpected happening; an unforeseen occurrence or 

condition; specihcally, a perplexing contingency or complication of cir
cumstances.' 

"Again, 'A sudden or unexpected occasion for action; exigency; 
pressing necessity.' 

"Again, 'Something not calculated upon; an unexpected gain.' 
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"'Emergency' is defined by \Yebster to be: 
"'A condition of things happening suddenly or unexpectedly; an 

unforeseen occurrence; a sudden occasion.' 
"Again, 'Any event or occasional combination of circumstances 

which calls for immediate action or remedy; pressing necessity; exigency.' 
"The facts stated in your letter do not give rise, as I view it, to any 

emergency, and, consequently, an ordinance thereunder could not be con
sidered as an emergency measure." 
Finally, you submit the following: 

''\Vould an ordinance reorganizing the police force, specifying the 
number, rank, salary and bond of its members (if no compliance with 
Section 3) be inoperative for sixty days after its passage and would it 
come under Section 2 or 3 of the above-mentioned act?" 
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In an opinion heretofore rendered to Hon. John T. Blake, city solicitor, 
Canton, Ohio, under date of December 22, 1911, I have given it as my opinion 
that an ordinance increasing the number of regular patrolmen of the city as the 
employment of such patrolmen necessarily involved the payment for their services, 
such ordinance is to be considered as an ordinance involving the expenditure of 
money, and, therefore, wiii not become effective in less than sixty days after its 
passage. 

As the ordinance reorganizing the police force specifying the number, rank, 
salary and bond of its members would undoubtedly involve the expenditure of 
money in payment for their services, I am of the opinion that such ordinance is 
within the second paragraph of Section 2 of the initiative and referendum act and, 
would therefore not become effective in less than sixty days after its passage. 

Very truly yours, 
TIMOTHY S. HoGAN, 

A ttomey Ge11eral. 

165. 

SMITH ONE PER CE~T. LAW-APPROPRIATIOX FOR IN'CREASED 
CLERK'S SALARY FRO:\f GEXERAL FUXD, EXCEEDIXG ESTI:VIATE 
:\lADE BY BUDGET CO:\D1ISSIOX-"RECEIPTS AND BALANCES." 

When the cotmcil has legally increased the salary of the clerk from two 
hundred to three hundred dollars 'after the budget commission /zad made an allow
alice for the purpose of only two hundred dollars, the council may in an appropria
tion ordilza11ce for the 1le%t period, pro'O•ide funds for the increase out of e%cess 
mo11eys in the general fund providing the estimates for other purposes is not 
thereby affected. 

Section 5649-3d limiting appropriatiolls to the purpose set forth in the amwal 
budget and to the amounts fixed by the budget commission relates to mone:ys raised 
by ta%ation 011ly, and e%pressly excludes 111011eys designated as "receipts and 
balances" such as those of the general fund derived for the tra11sfer of balances 
left in other funds at the close of the precediug fiscal )'ears. 

Cou:~IBt:s, OHIO, February 26, 1912. 

HoN. ]. ]. BRoWN, Cit:>• Solicitor, Alliance, Ohio. 
DEAR SIR :-Your favor of December 19, 1911, is received, in which you ask 

an opinion of this department upon the following: 
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"I herewith submit for your valuable opinion the following prop
osition: Section 5649-3d, as set forth in 102 Ohio La,~s, page 272, 
among others, contains the following: 'but no appropriation shall be 
made for any purpose not set forth in the annual budget, nor for a 
greater amount for such purpose than the total ainount fixed by the 
budget commissioners, exclusive of receipts and balances.' 

"The clerk of council in this city has been receiving an annual 
salary of $200.00. At a recent meeting, our council increased this salary 
to $300.00 per year. It appears that the annual budget as prepared for 
the year 1912, contains an appropriation only in the amount of $200.00 
to pay the salary of the clerk of council for the year 1912. 

"Query: Will the application of that part of said section above 
quoted, prevent the clerk of council's receiving the benefit of such in
crease in salary for year 1912, if the council shall, in the appropriation 
ordinance to be passed in January, 1912, provide funds for said increase 
from balances in the general fund at the end of year 1911 ?" 
Section 5649-3d, General Code, 102 Ohio Laws 272, provides: 

"At the beginning of each fiscal half-year the various boards 
mentioned in Section 5649-3d of this act shall make appropriations for 
each of the several objects for which money has to be provided, from the 
moneys known to be in the treasury from the collection of taxes and all 
other sources of revenue, and all expenditures within the following six 
months shall be made from and within such appropriations and balances 
thereof, but no appropriation shall be made for any purpose not set forth 
in the annual budget nor for a greater amo111zt for such purpose than 
the total amount fixed by tlze budget co111111issioners, exclusive of receipts 
and balances." 

This department has recently passed upon the meaning of the clause in the 
above section now under consideration. This section is part of the Smith one per 
cent. tax law. The budget commission provided for in said law have nothing to 
do with the revenues of a city, which come to it from other sources than that of 
taxation. The balances in the treasury of the several funds and the other receipts 
are submitted to the budget commission in order that they may determine the 
amount to be raised for such city by taxation. 

If the levies necessary to meet the various annual budgets submitted by the 
taxing authorities in a particular taxing district, including the levy of the state, 
does not exceed the limitations provided in the Smith tax law, the budget commis
sion cannot change any of the items· in the annual budgets. It is only when the 
amount to be raised by taxation, or the levies therefor, exceed the limitations of 
the Smith tax law, that the budget commission has any right to make changes in 
the annual budgets. The power of the budget commission is. limited to the amount 
of money to be raised by taxation, and the levies therefor. The city has other 
revenues besides those raised by taxation. 

The amount fixed by the budget commission is the amount which is to be 
raised by taxation. The limitations, then, in Section 5649-3d that no appropriation 
shall be made for a greater amount for such purpose than the total amount fixed 
by the budget commissioners, applies only to the amount of money to be raised 
by taxation. That is, that no appropriation from the money raised by taxation 
shall be greater than the total amount fixed by the budget commission for any 
certain purpose. 

The words "receipts and balances" at the end of said section refer to the 
receipts other than those received from taxation and to the balances which may 
remain in a fund at the end of any half fiscal year. 



A.-..,NU'AL REPORT OF THE ATTOR~"'EY GE~"'ERAL. 1635 

The effect of the words "exclusive of receipts and balances" is that an 
appropriation for a certain purpose may be greater than the total amount fixed 
by the budget commission for such purpose, provided the excess is appropriated 
from the receipts from sources other than taxation and from the balances in the 
funds from which such appropriation is made. 

The question arises: Can the increase in the salary of an officer of a 
municipal corporation, be provided for by an appropriation from the balance in 
the general fund at the end of the fiscal year. 

In your case the annual budget contained an estimate of $200.00 for the 
salary of the clerk of council for 1912. Since the making of the annual budget 
council has increased the salary of the clerk to $300.00. Can this increase for the 
year 1912 be provided for from the balance in the general fund at the end of the 
fiscal year of 1911? 

At the end of the fiscal year all balances revert to the general fund in ac
cordance with Section 5649-3e, General Code, 102 Ohio Laws 272, which provides: 

"Unexpended appropriations or balances of appropriations remain
ing over at the end of the year, and the balances remaining over at any 
time after a fixed charge shall have been terminated by reason of the 
object of· the appropriation having been satisfied or abandoned, shall 
revert to the general fund, and shall then be subject to other autlwri::ed 
uses, as such board or officers may determine." 

Section 3802, General Code, provides : 

"When a cash balance exists at the end of such fiscal year, in a 
fund, other than a fund created for a public improvement, and for any 
reason such cash balance can no longer be lawfully used for the purpose 
for which it was created, the auditor or other accounting officer thereof 
shall tra11sfer such bala11ce to the gc11eral fu11d of the corporatio11." 

Section 3803, General Code, provides: 

"\Vhen money so authorized to be transferred to the general fund 
of a municipal corporation has been so transferred, it shall be available 
for the general purposes of the corporation, as other mone}'S in the 
general fund." 

In making up the annual budget, itemized estimates are required by Section 
3790, General Code, which provides: 

"To enable the mayor to make up his annual budget, each director or 
board and each officer, provided for in this title, on or before the last 
::\Ionday in ::\larch of each year, shall make and file with the mayor, 
and also with the auditor, a carefull:y prepared and itemi::ed estimate 
of the amount of money needed in such department or office for all 
purposes for the ensuing fiscal year, such estimate to be given for each 
month." 

Section 5649-3a, General Code, 102 Ohio Laws 270, proddes: 

"On or before the first ::\Ionday in June, each year, the county 
commissioners of each county, the council of each municipal corpora
tion, the trustees of each township, each board of education and all 
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other boards or officers authorized by law to levy taxes, within the county, 
except taxes for state purposes, shall submit or cause to be submitted 
to the county auditor an annual budget, setti11g forth in itemi:::ed form 
aa estimate stati11g the amount of 111011ey needed for their wants for the 
incoming year and for each month thereof. Such annual budgets shall 
specifically set forth. 

The fourth and fifth syllabi in case of Ampt vs. Cincinnati, 8 Ohio Dec., 
475, read: 

"The appropnattons above referred to must be detailed, specific 
and explicit for the several objects for which the city has provided, ap
portioned to each month; and in every case in which it is practicable must 
classify and subdivide the expenditures for any particular object; and if 
such classification and subdivision are not observed in the appropriating 
ordinance the same will be null and void. 

"Where the estimate as to any particular object has been agreed upon 
by the officers and boards whose duty it is to make such estimate, the 
amount of such expenditure cannot be increased by means of the ap
propriating ordinance; and an attempt to expend a a amount above the 
estimate is illegal." 

In case of Stem vs. Cincinnati, 9 Ohio Dec. 45, the third syllabus reads: 

"The estimates required by Sections 2690a to 2690q, Rev. Stat., 
relating to municipal funds and expenditures, and the appropriations 
therein provided for, are mandatory so far as any municipal expendi
ture is concerned. Whether the failure to observe them would affect the 
the validity of a tax levy. Quaere?" 

The syllabi in case of State vs. Lewis, 8 Ohio Dec. 575, are as follows: 

"The provisions of Section 1005, Rev. Stat. requiring the county 
auditor to furnish the commissioners a detailed estimate of money needed 
for county purposes, and Section 1007, Rev. Stat. providing that the 
county commissioners shall. make detailed and specific appropriations for 
the several objects for which the county has to provide, are mandatory 
and the failure of such officers to comply with the provisions of the 
aforesaid sections invalidates their acts, and an expenditure intended to 
be made in the absence of such compliance will be enjoined. 

''The auditor is not relieved by the fact that the salaries of officers 
are absolutely fixed by law, from including the same in his estimates, 
nor are the commis.sioners thereby relieved from making detailed and 
specific appropriations. Such estimates and appropriations are neces
sary for the purposes of advising the public and inviting criticism." 

The foregoing decisions construe statutes similar to those under consideration. 
By virtue of these decisions, the requirement of the statutes that estimates shall 
be made is mandatory. But in your case there was an estimate and the question 
now is can council appropriate an amount greater than the estimate for this 
purpose? 

In the case of Ampt vs. Cincinnati, 8 Ohio Dec. 475, supra, it is specifically 
held that no expenditure can be made above the estimate. The statute under con-
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sideration in that case contained a prodsion which is not found in the present 
statutes, and which will distinguish that case from the present situation. 

On page 481, the court says: 

"* * *the comptroller, board of legislation and the board of super
visors each in turn then revises such estimates, and if deemed proper 
reduces them 'so as to prevent unnecessary expenditure and to bring 
them within fair limits to the other expenditures required by the city.' 
Sec. 2690-9 Rev. Stat." 

The provision in Section 5649-3d, supra, that "no appropriation shall be made 
for any purpose not set forth in the annual budget," does not. prevent council from 
increasing an appropriation for such purpose above that provided by the estimate 
in the annual budget for such purpose. Nor do I find any provision of statute 
which specifically limits the power of council to make an appropriation greater than 
that provided in the annual budget, provided there is money in the treasury to 
meet such increase not otherwise appropriated or needed to meet the other es
timates of the annual budget. 

Council has a right to increase salaries. They may make such increase at 
any time before the officers whose salary is changed takes the office. The annual 
budget for the coming year is to be submitted to the county auditor on or before 
the first :Monday in June. From this time until the new officers take their seats 
in January, council may increase the salary of such officers. This right has not 
been taken away or limited by statute. 

At the end of the fiscal year all balances of appropriations revert to the 
general fund, and by virtue of Section 5649-3e it shall then be subject to other 
authorized uses. Section 3803 provides that when money is transferred to the 
general fund as provided in Section 3802, "it shall be available for the general 
purposes of the corporation, as other money in the general fund." 

In case of Higgins vs. City of San Diego, 131 Cal. 294, the tenth syllabus 
reads: 

"The payment of the legal salary of a city justice out of the general 
fund, instead out of the salary fund, is not an illegal payment which 
can be complained of by a water company in an action for the reasonable 
value of water used by the city." 

In case of Burlington, etc., Railroad Co., vs. Board of County Commissioners, 
12 Ncb., 324, Labech, J., says on page 327: 

"The 'general fund' of a county as its name implies is one devoted 
to a variety of uses, and its expenditure is left mainly to the discretion 
of the board of county commissioners." 

Barnes, C., says on page 645, in case of Kelly vs. Broadwell, 92 X. \V., 643, 
as follows: 

"* * * It was proper for the city to prO\·idc a miscellaneous fund 
to be called a 'general fund' for the payment of claims which would arise 
and for which it was impossible to estimate the exact amount which 
would be required." 
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The general fund of a corporation, as defined in the foregoing decisions, is 
a fund used for general and miscellaneous purposes of the corporation. 

Section 5649-3e, the latest enactment of the legislature, says that the balances 
reverting to the general fund "shall be subject to other authorized uses." It is 
my opinion that an increase in salary would be an authorized use, whicli can be ap
propriated from the balance in the general fund at the end of the fiscal year. 
This appropriation, however cannot be made at the expense of lessening the other 
estimates provided in the annual budget. 

Respectfully, 
TIMOTHY S. HOGAN, 

A ttomey Genera 1. 

181. 

OFFICES INCOMPATiBLE-C.OUNCILMAN Al\D HIGH SCHOOL PR1N
CIPAL OR HIGH SCHOOL JANITOR. 

A councilman by express provisio11s of statute may hold no other public 
office or employment, except that of 11otar:v public or member of the state militia, 
and therefore neither a principal of a high school nor a janitor in a public school 
building may hold the office of councilman. 

CoLUMBUS, 0Hro, March 8, 1912. 

HoN. CARL ARMSTRONG, City Solicitor, Steube11ville, Ohio. 
DEAR Sm :-1 beg to acknowledge receipt of your letter of February 10, 1912, 

wherein you submit the following statement of facts and inquiry: 

"H. B. Galbraith, an elector of Mingo Junction, Ohio, is and has 
been for four years, principal of the high school of :Mingo Junction, 
Ohio, which village is part of a special school district: \V. B. Lisle also 
an elector of said village is employed by the board of education of 
said special school district as janitor or superintendent of the building 
in which the high school is located. Both Galbraith and Lisle were, on 
November 7, 1911, regularly elected members of the village council of 
Mingo Junction, Ohio, and took their scats as such councilmen in Jan
nary, 1912, 

"Your opinion is desired by them as to their eligibility as such 
members of council." 

In reply thereto I desire to cite Section 4218, General Code, which provides as 
follows: 

"Each member of council shall have resided in the village one 
year next preceding his election, and shall be an elector thereof. No 
member of council shall hold a11y other public office or employment, 
except that of notary public or member of the state militia, or be in
terested in any contract with the village. Any member who ceases to 
possess any of the qualifications herein required or removes from the 
village shall forfeit his office." 
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Said Section 4218 applies to villages. Section 4207, General Code. whicl"i 
applies only to cities provides as follows: 

··Councilmen at large shall have resided in their respective cities, 
and councilmen from wards shall have resided in their respective ward~. 
for at least one year next preceding their election. Each member of 
council shall be an elector of the city, shall not hold any other public 
office or employment, except that of notary public or member of the 
state militia, and shall not be interested in any contract with the city. 
A member who ceases to possess any of the qualifications herein re
quired, or removes from his ward, if elected from a ward, or from 
the city, if elected from the city at large, shall forthwith forfeit his 
office." 

Both statutes provide the qualifications of members of council in both villages 
and cities respectively and their provisions are exactly alike, at lea~t imofar as 
they provide that each member of council shall be an elector of the respective 
municipality and shall not hold any other public office or employment except that 
of notary public or member of the state militia, etc. 

In the case of State vs. Gard, 19 Circuit Decisions 426 (29 C. C. 426) which 
you cite in your inquiry, the court in the syllabus of said case holds as follows: 

''The election to the off.ce of councilman of a person who holds the 
office of county school examiner and is also a teacher in the schools-of the 
city contravenes the p.rovisions of Sec. 120 of the Municipal Code (Rev. 
Stat. 1536-613; Lan. 3098) and is therefore a nullity." 

In this case the court construed Section 4207, General Code, above cited and 
which applies to cities, but inasmuch as the provisions of said section are exactly 
similar to the provisions of Section 4218 of the General Code the principles enun
ciated by the court apply alike to both villages and cities and would therefore apply 
to the village of :\lingo Junction. In the opinion the court speaking, obiter dictum, 
refers to the superintendent of schools as holding a position of public employment. 
The court further says that, 

"\Ve are of the opinion that inhibition against persons holding 
public office or employment is not limited to office in or employment by 
the municipality, hut extends to all public office and employment. This 
is evidenced by the exception of notaries public and members of the 
militia." 

If the position of superintendent of public schools is a pos1t10n of public 
employment then it necessarily follows by analogy that the position of principal 
of public schools is a position of public employment, and likewise the position of 
janitor. 

Therefore, it is my opmwn that the parties, to wit, H. B. Galbraith, as 
principal of the :\lingo Junction high school and \V. B. Lisle as janitor of the high 
school building are both holding positions of public employment, and they are, 
therefore, ineligible as members of the council in and for the village of :\Jingo 
T unction. 

Yours very truly, 
TIMOTHY S. HoGAX, 

Attorney General. 



1640 CITY SOLICITORS 

188. 

BANKS AND BANKING-DEPOSITORY FOR MUNICIPAL CORPORA
TIONS-STOCKHOLDERS ACCEPT ABLE AS SURETIES OF BANK. 

An incorporated bank is a separate entity from its stockholders and the latter 
may be accepted as a surety for such bank, when se./ected as a depository for 
1111111icipal funds. 

CoLUMBUS, OHIO, March 6, 1912. 

HaN. J. D. T. BoLD, City Solicitor, Canal Dover, Ohio. 
· DEAR SIR :-I am in receipt of your letter of February 28, 1912, in which you 

request my opinion upon the following question: 

"Eight men own all, or nearly all, the stock in a bank incorporated 
and existing under the laws of this state, with a capital stock of $50,-
000.00 all paid in. T.his city advertises for bids for the highest rate of 
interest for the deposit of the 'public moneys' of the city. When the 
bids are opened, it is found that the said bank has offered the highest 
rate of interest and is accordingly awarded the contract, etc., etc. The 
bank offers a bond as security for said 'public moneys' signed by the 
aforesaid 'eight men' and all of whom are jointly reputed to be worth 
more than the amount of the bond they offer. 

"What I would like to know is: Would that be a strictly legal 
bond, eight or any other number of men becoming their own bondsmen, 
as it were?'' 

The deposit of moneys belonging to municipalities is provided for by Section 
4294, etc., General Code, and the deposit to be made by your city is, as I take it, 
under Section 4295. This section is as follows: 

"The council may provide by ordinance for the deposit of all pub
lic moneys coming into the hands of the treasurer, in such bank or banks, 
situated within the county, as offered, at competitive bidding, the high
est rate of interest and give a good and sufficient bond issued by a 
surety company authorized to do business in the state, or furnish good 
and sufficient surety, or secure said moneys by deposit of bonds or other 
interest bearing obligations of the United States or those for the pay
ment of principal and interest of which the faith of the United States 
is pledged, including bonds of the District of Columbia; bonds of the 
state of Ohio or any other state of the United States; legally issued 
bonds of any city, village, county, township or other political sub
division of this or any other state or territory of the United States and 
as to which there has been on default of principal, interest or coupons; 
and which in the opinion of the treasurer are good and collectible, pro
viding the issuing body politic has not defaulted at any time since the 
year 1900, in the payment of the principal and interest of any of its bonds, 
said security to be subject to t'he approval of the proper municipal offi
cers, in a sum not less than ten per cent. in excess of the maximum 
amount at any time to be deposited, but there shall not be deposited in 
any one bank an amount in exess of the paid in capital stock and sur
plus of such banks, and not in any event to exceed one million dollars. 
And whenever any of the funds of any of the political sub-divisions of 
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the state shall be deposited under any of the depositary laws of the state, 
the securities herein mentioned, in addition to such other securities as 
are prescribed by law, may be accepted to secure such deposits." 
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And by Section 4296 it is provided that in the ordinance authorized by Section 
4295, council may determine, among other things, the authority which shall deter
mine the sufficiency of the security offered for such deposits. The bank which 
made the bid referred to in your letter being an incorporated institution must be 
treated as any other corporation, that is, as an artificial person or entity, and as 
such it can deal with its stockholders individually. The stockholders are interested 
in it and liable for its debts only to the extent of the stock they own. In this case 
the corporation being a bank a stockholder can borrow money from it, and the bank 
can enforce collection of the debt against the stockholder. 

The fact that eight ·men own all of the stock, and that these eight men sign 
the bond given by the bank to secure its deposit, it seems to me, has no bearing 
upon the question, for the same question would arise if one. of the stockholders of 
the bank was possessed of sufficient property to qualify him as surety, and he 
should sign the bond individually. That is, your real question is, whether the stock
holder of a bank can be accepted as surety for the bank. There is no rule of law 
of which I am aware that would prevent this. The object in requiring a surety 
bond is, of course, to furnish an additional protection to the assured, that is, 
some person or corporation to whom he may look for reimbursement in case de
fault is made by the principal; and the test is in any case whether there is an addi
tional liability to that of the principal. 

As stated above in case of the bank, the stockholders, as such, are only liable 
to the extent of the stock owned by them for the debts of the bank, but when they 
sign the bond of the bank as individual sureties they thereby become liable to the 
full extent of the sum named in the bond in addition to their liability as stock
holders of the bank. Really they make themselves doubly liable; first, as stock
holders, to the extent of the stock owned by each, and, second, as sureties on the 
bond, each to the amount named on the bond. The only question to be determined, 
therefore, is as to the sufficiency of the surety. That is, in qualifying the signers 
of this bond as sureties, the amount of stock they own in the bank, if considered at 
all in estimating their assets, should be considered as a liability rather than an 
asset. This matter of the suffiCiency of the security is to be determined as pro
vided by ordinance. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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192. 

ELECTIONS, SPECIAL-TAXES AXD TAXATIOX-DISTRIBUTIOX OF 
EXPENSES AMONG TAXATION SUB-DIVISIONS-CITY SCHOOL 
DISTRICT IN REGISTRATION CITY-PAY~lENT FROM CITY AND 
COUNTY. 

As a uniform a11d stricti}• just S:J•stem of distribution of taxes is admittedly 
impossible, the legislature, though generally placed under such limitations as it is 
possible to justly define, is permitted a discretion with respect to the distribution of 
the expense of elections. 

As a general rule, elections held in the various sub-divisions are of general 
benefit to the county. Special elections are generally only of benefit to the district 
in which they are held, yet the law authorizing such elections is of general applica
tion and open to all sub-divisions. 

Under Section 5052, General Code provision is made for the payment of 
school elections by the county, and there is 110 authority to charge back such ex
pense against the special school district wherein. such a special election is held. 

The statutes expressly provide further, that in a registration city, the cost of 
registration, and the rent and furnishings of voting places, and the cost of poll 
books for precincts in the city, shall be paid by the city. Therefore, such expenses 
will be borne by a registration city when a cit}• school district consisting of terri
tory within such city holds a special school election and the balance of the expenses 
of said election will be paid by the county. 

CoLUMBUS, OHIO, Mardh 9, 1912. 

l-IoN. RonERIC JoNES, City Solicitor, Newark, Ohio. 
DEAR SIR :-Under date of February 16, 1912, you ask an opinion of this 

department upon the following: 
"The board of education of the Newark city school district, which 

largely consists of territory within the corporate limits of the city of 
Newark, has taken such steps for a special election upon the question 
of issuing the bonds of the school district as will under the law require 
the deputy state supervisor of elections of tlht! county to order an elec
tion not later than March 16th. 

"I am asked for advice by both the city auditor and the board of 
education as to who will be compelled to pay the expense of this spe
cial election, which is estimated will amount to about $1,000.00. I have 
been unable to find any authority on the subject, and do not know of 
any law requiring the school district to pay the expenses of the election, 
and upon this point I should like to be advised by you. 

"If your office agrees with me that there is no such law, then this 
situation further arises: The city council, in making its semi-annual 
appropriation, did not anticipate that this special election would be nec
essary and as a consequence thereof, there is no money appropriated to 
pay for it, and the state bureau of uniform accounting has recently in
structed the city officials here that they are without authority to trans
fer funds, therefore, I am unable to see, if the expense of the election 
devolves upon the city, how it is to pay it. You will see the exigency of the 
situation is such that an early reply will be necessary." 

This brings up the question of the payment of the expenses of holding a spe
cial election in a city school district. 

Section 4946, General Code, provides : 
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"The additional compensation of members of the board of deputy 
state supervisors and of its clerk in such city hereinbefore specified, the 
lawful compensation of the deputy clerk and his assistants and all regis
trars of electors in such city, the necessary cost of the registers, books, 
blanks, forms, stationery and supplies provided by the board for the pur
poses herein authorized, including poll books for special elections, and 
the cost of the rent, furnishing and supplies for rooms hired by the 
board for its offices and as places for registration of electors and the 
holding of elections in such city, shall be paid by such city from its gen
eral fund. Such expense shall be paid by the treasurer of such city 
upon vouchers of the board, certified by its chief deputy and clerk and 
warrant of the city auditor. Each such voucher shall specify the actual 
services rendered, the items of supplies furnished and the price or rates 
charged in detail." 
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The city of Newark is a registration city, and by virtue of the foregoing sec
tion the cost of registration for special elections is paid by the city. While this 
is not a special election for the city of Newark, it is an election of the city school 
district of the city of Newark. It is my conclusion that by the above section the 
poll books of such special election shall be paid by the city, that is for use of all 
precincts in the city. In the precincts outside the city, poll books and tally sheets 
should be paid by the county by virtue of Section 5048, General Code, which pro
vides: 

"The board of deputy state supervisors of each county shall furnish 
at the expense of the county and at least five days before the day of 
election, the necessary poll books and tally sheets required in each voting 
precinct in the county for presidential, congressional, state, county, town
ship, municipal or other elections." 

By virtue of the provisions of Section 4946, the rent and furnishings of vot
ing places are paid by the city for all precincts in the city. 

Section 4944, General Code, as amended in 101 Ohio Laws, page 344, pro
vides: 

"The registrars of each election precinct in such cities shall be al
lowed and paid for their services as registrars four dollars per day, and 
no more for not more than six days at any one election. In registration 
cities having a population of three hundred thousand or more by the last 
preceding federal census, the judges of election, including the registrars 
as judges and the clerks of election, shall each be allowed and paid ten 
dollars for each general election and five dollars for each special election, 
at which they serve and no more, either from the city or county. In all 
other registration cities, the judges of election, including the registrars 
as judges and clerks of election, shall each be allowed and paid five dol
lars for each election at which they serve and no more, either from the 
city or county. No registrar, judge or clerk shall be entitled to the compen
sation so fixed except upon the allowance and order of the board of deputy 
state supervisors made at a joint session, certifying that each has fully 
performed his duty according to law as such, aRd stating the number of 
days' service actually performed by each. Such allowance and order 
shall be certified by the chief deputy and clerk of the board to the city 
or county auditor." 
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The foregoing section fixes the compensation of registrars and of precinct 
judges and clerks in registration cities, and how such compensation shall be paid. 
It does not specify what part shall be paid directly from the county and what part 
directly from the city. 

Section 5052, General Code, provides: 

"All expenses of printing and distributing ballots, cards of explana
tion to officers of the election at1d voters, blanks and other proper and 
necessary expenses of any general or special election, including compen
sation of precinct election officers, shall be paid from the county treas
ury, as other county expenses.'' 

Section 5043, General Code, provides : 

"In November elections 'held in odd numbered years, such compensa
tion and expenses shall be a charge against the township, city, village or 
political division in which such election was held, and the amount so 
paid by the county shall be retained by the county auditor from funds due 
such township, city, village or political division, at the time of making 
the semi-annual distribution of taxes. The amount of such expenses 
shall be ascertained and apportioned by the deputy state supervisors to 
the several political divisions and certified to the county auditor. In 
municipalities situated in two or more counties, the proportion of expense 
charged to each of such counties shall be ascertained and apportioned by 
the clerk or auditor of the municipality and certified by him to the sev
eral county auditors." 

Section 5054, General Code, provides : 

"County commissioners, township trustees, councils, boards of edu
cation or other authorities, authorized to levy taxes, shall make the neces
sary levy to meet such expenses, which levy may be in addition to all 
other levies authorized or required by law." 

The foregoing sections governing the payment of the gmeral expenses of 
elections apply to school elections. Section 5052 authorizes the payment of such 
expense from the county treasury. Section 5053 authorizes the county auditor to 
charge back such expenses for the November election in odd numbered.years• to 
the political division in which such election was held. There is no authority to 
charge back such expense for special elections. Nor do I find any authority to 
charge the expense of a special election in a school district to such school district. 

A question has been raised as to the constitutional right of the legislature to 
provide that the expense of a special election held in a school district for the 
benefit of such school district, shall be paid by the county. It is contended that 
county funds cannot be used for the purposes of a school district. 

Elections are held in all parts of the county, whether for municipal, town
ship, county or state purposes. They are of benefit not only to the political division 
for which such election may be held but of general benefit to all the people of the 
county. This is especially true of general elections held. in November of each 
year. Whether the expense for such elections shall be paid by the county at large 
or by the particular political division is a matter of legislative control and discre
tion. In fact, payment under either plan would be substantially the same. The 
more populous communities have the larger election expense, they also pay the 
larger amount of taxes. 
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In special elections, however, the expense incurred is usually for the particu
lar benefit of the political division in which such election is held. As in your case, 
the expense is for the benefit of the city school district, and the board of educa
tion by its act requiring a special election has created or authorized such expense. 
While it is for the benefit of this particular school district in this instance, the law 
providing for special elections can be brought in use by any school district in the 
county. It has general application. The fact that the county did not create the 
expense is not fatal to the law. 

In State vs. Commissioners of Hamilton County, 2 BulL, 155, the district 
court of Hamilton county held: 

"An act of the legislature (74 0. L., 503), reqmnng county com
missioners to levy a tax to raise a fund which is to be expended by the 
boz.rd of public works of a city within such county, for bridge purposes, 
and over which, therefore, they had no control does not violate the con
stitution." 

In case of Baker vs. State, 2 Cir. Dec. 401, the syllabus reads: 

"The fees of judges and clerks of municipal elections must be paid 
by the countY. The only exception in the statute is township elections, 
and that does not include municipal ones. (Sec. 2963, Rev. Stat., 84 0. 
L., 217.)" ' 

This was an action in mandamus to require the cou:-~ty auditor to pay the com
pensation of the precinct judge of a municipal election. It does not appear that the 
constitutional question was raised or considered, but the court held that the county 
auditor should pay the compensation. 

The courts and text writers hold that it is impossible to have exact equality 
in levying taxes and in apportioning the expt!nses and burdens of government. 
This is left to the legislature, although its power is not unlimited. Unless there is 
a clear abuse of power the act of the legislature should be upheld. 

It is my conclusion that election expenses are of a general nature and of 
benefit to all parts of the county, and that the legislature is authorized to make 
provision for the payment of such expense, either by the county, or by the political 
division in which such election is held, or in part by each. 

The legislature has provided that the general expense of special elections, 
including compensation of precinct judges and clerks, shall be paid from the 
county treasury, and it has not authorized the county auditor, or any one else, to 
charge back any part of such expense to the political division in which such election 
is held. · 

In the absence of statutory authority the county auditor cannot charge back 
and collect such expense from the school district, or from the city. 

It is my conclusion that the expense of a special election for a bond issue in a 
city school district of a registration city should be paid as follows: 

The cost of registration in the city should be paid by the city. 
The rent and furnishings of voting places in the city and the cost of poll 

books for precincts in the city should be paid by the city. 
All other expense ot' such election should be paid by the county. 
You further inquire as to how the portion of such expense to be paid by the 

city can be met when council has failed to make an appropriation therefor. 
Section 3800, General Code, provides~ 
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"In making the semi-annual appropriations and apportionments here
in required, council may deduct and set apart from any moneys, not 
otherwise appropriated, such sum as it deems proper as a contingent fund 
to provide for any deficiency in any of the detailed appropriations, which 
may lawfully and by any unforeseen emergency happen. Such con
tigent fund or any part thereof may be expended for any such emergency 
only by ordinance passed by two-thirds of all the members elected to 
council, and approved by the mayor. Any balance remaining in such con
tingent fund at the end of the fiscal year shall thereupon become a part 
of the general fund, to be again appropriated as other moneys belong
ing to the corporation. This section shall not interfere with the provi
sions of law authorizing the transfer of funds by the court of common 
pleas." 

The eighth syllabus in case of Stem vs. Cincinnati, 9 Ohio Dec., 45, reads: 

"The decision to hold the encampment in Cincinnati not having been 
reached until after the estimates for the year 1898 had been made, and 
after the appropriation for tlie first half of the fiscal year of 1898 had 
been made, whatever increase in the legitimate municipal expenditures 
will be required by reason of such event may be paid out of the contin
gent fund." 

A special electiori called by a board of education after the semi-annual ap
propriation ordinance had been passed by the council of the city in which such 
election is to be held, would be, as to the city council, an unforeseen emergency 
and the expense thereof to be borne by the city could be paid out of the contingent 
fund provided in ~ccordance with Section 3800, General Code, supra. 

If for any reason this cannot be done, then Sections 2296, et seq., General 
Code, provide a remedy. 

Section 2296, General Code, pro>~ides : 

"The county commissioners, infirmary directors of a county or mu
nicipality, township trustees, the board of education of a school district, 
or the council or other board having the legislative power of a munici
pality, may tran"sfer public funds under their supervision, from one fund 
to another, <Jr to a new fund created under their respective super
vision, in the manner hereinafter provided, which shall be in addition 
to all other procedures now provided by law." 

Section 2297, General Code, provides : 

"A resolution of such officers or board shall be duly passed by a 
majority of all the members thereof, declaring the necessity therefor, 
and such officers or board shall file a petition in the court of common 
pleas of the county in which the funds are held. The petition shall set 
forth the name and amount of the fund, the fund or funds to which it 
is desired to be transferred, a copy of such resolution with a full state
ment of the proceedings pertaining to its passage, and the reason or 
necessity for the transfer." 

By virtue of these sections application can be made to the court of common 
pleas for a transfer of funds. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 
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205. 

TAXES AXD TAXATIOX-EXDIPTIOX OF CERTAIX SOCIETIES
COXSTITUTIOXALITY-TAXABLE SECURITIES XOT EXE:\IPT. 

The greater part of Section 5364, General Code, providing for exemption from 
taxation of certain societies, is wzconstitutional. 

Such part thereof as is coustitutioual, however, intends as to societies therein 
included to exempt all properties, real and personal, except taxable securities, owned 
by such societies. 

CoLUMBUS, OHIO, :\larch 15, 1912. 

Hox. DAviD H. }AMES, City Solicitor, Martins Ferry, Ohio. 
DEAR SIR :-Some time ago you submitted to this department the following 

question for opinion: 

"Just what property and funds may certain soctettes named in Sec
tion 5364, of the General Code, hold exempt from taxation under the 
provisions of said section?" 

I beg to apologize for the delay which has ensued in answering your letter, 
which has been occasioned by an unusual pressure of business in this office, and by 
the illuness of counsel to whom the question was referred. 

Section 5364, General Code, is as follows: 

"Real or personal property belonging to an incorporated post of the 
Grand Army of the Republic, Union V~terans' Union, grand lodge of 
Free and Accepted Masons, grand lodge of the Independent Order of 
Odd Fellows, grand lodge of the Knights of Pythias, associations for 
the exclusive benefit, use and care of aged, infirm and dependent women, 
a religious or secret benevolent organization maintaining a lodge sys
tem, an incorporated association of commercial traveling met1, an asso
ciation which is intended to create a fund or is used or intended to be 
used for the care and maintenance of indigent soldiers of the late war, 
indigent members of said organizations, and the widows, orphans and 
beneficiaries of the deceased members of such organizations, and not 
operated with a view to profit or having as their principal object the 
issuance of insurance certificates of membership, and the interest or in
come derived therefrom, shall not be taxable, and the trustees of any 
such organizations shall not be required to return or list such property 
for taxation." 

The greater part of this section is unquestionably unconstitutional; a part of 
it, however, is, equally without question, constitutional. As to such societies as to 
which the section constitutionally relates, it is my opinion that the exemption 
thereby created extends to all real and personal property by them owned, irre
spective of the use to which same is put. 

This holding is not inconsistent with that of the supreme court in the case of 
Library Association vs. Pelton, 36 0. S., 253. There the court relied, at least in 
part, upon the language, "not leased or otherwise used with a view to profit." Xo 
such language is found in the section under consideration. On the contrary, not 
only is the proFlerty itself exempt, but the interest or income derived therefrom." 
"Property" could not produce "income," unless it were "used with a view to 
profit." 
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Therefore, the general observations set forth in the latter part of the opin
ion in the case of Library Association vs. Pelton, supra., are not applicable to 
Section 5364. The rule· of strict construction and all presumptions arising there
from yield to plain language like that to which I have called attention. The ex
press mention of the "interest and income derived therefrom" would seem to ex
tend the exemptions to the moneys and credits of such organizations as well as to 
their tangible real and personal property. The only subject of taxatiGl1, therefore, 
upon which general levies may be made against the organizations to which- Section 
5364 constitutionally applies, is the investments thereof. Taxable securities, the 
property of such societies, may be taxed against them. 

You do not inquire as to the constitutionality of the section. If you have a 
specific case or cases to which its application is questioned, I shall be pleased, on 
request, to state my views thereon. 

208. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

VILLAGE ADVANCING TO CITY-ORDINANCE BY VILLAGE COUNCIL 
TO FIX SALARY OF VILLAGE CLERK l'\OT APPLICABLE TO CLERK 
OF COUNCIL ELECTED BY CITY COUJ'\CIL. 

The office of village clerk and that of city clerk are not the sa111e, and an 
ordinance of a village fixil;g the salary of a village clerk, cannot, when such vi/lag.: 
advances to a city, serve for payment to the clerk elected by the council under the 
city regime for the purpose of set"'".;ing as clerk of the council, for the reason that 
such ordinance is not co11sistent with the la·ws relating to the new corporation. 

CoLUMBUS, OHIO, March 13, 1912. 

HoN. CHARLES A. HETLKER, City Solicitor, St. Bemard, Ohio. 
DEAR Sm :-Under date of February 21, 1912, you ask an opinion of this de

partment upon the following: 

· "The city auditor of St. Bernard, Ohio, informs me, that he has an 
opinion from your office that he cannot pay the salary of the acting city 
clerk, whose salary was fixed by ordinance of council passed on January 
12th, 1912, because the ordinance is inoperative for sixty days. 

"Mr. B., the young man appointed as city clerk, under this ordi
nance has been engaged in that capacity since the assumption by the new 
council of the duties of their office. He took up the work of the former 
clerk who had been elected village clerk, but acted as city clerk, because 
subsequent to his election the village became a city. 

"Mr. Broerman acted as city clerk, since the first meeting: on the 
motion of council, and at the first regular meeting the ordinance was 
passed appointing him and fixing his salary. 

"It seems to me that 1\Ir. B., being the successor to the village 
clerk, is entitled to have that salary paid until the ordinance· appointing 
him and fixing his salary goes into effect." 

This is one of the municipalities which passed from a village to a city by the 
result of the last federal census. 

Section 3499, General Code, provides : 
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"Officers of a village advanced to a city, or of a city reduced to a 
\'illage, shall continue in office until succeeded by the proper officers of 
the new corporation at the next regular election, and the ordinances 
thereof 11ot iucousiste11t -u:itlz the la-u•s rclatiug to the new corporation 
shall contiuue iu force uutil clzauged or repealed." 
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By virtue of the foregoing section the ordinances of the village of St. Bernard 
that are not inconsistent with the laws relating to the government of the city of 
St. Bernard, will continue in force until changed or repealed. 

Is, then, the ordinance of the village of St. Bernard fixing the salary of the 
clerk of the village of St. Bernard inconsistent with the laws governing the city of 
St. Bernard? 

Section 4210, General Code, provides : 

"Within ten days from the commencement of their terms, the mem
bers of council shall elect a president pro tem., a clerk, and such other 
employes of council as may be necessary, and fix their duties, bonds and 
compensation. The officers and employes of council shall serve for two 
years, but may be removed at any time for cause, at a regular meeting by 
a vote of two-thirds of the members elected to council." 

Section 4279, General Code, provides : 

"The clerk shall be elected for a term of two years, commencing on 
the first day of January next after his election, and shall serve until his 
successor is elected and qualified. He shall be an elector of the corpo
ration." 

In accordance with the proviSIOns of the foregoing sections, the clerk of a 
village is elected by the voters of the village for a term of two years, and the clerk 
of the council of a city is elected by the council for a term of two years. 

By virtue of Sections 4280, et seq., General Code, the village clerk performs 
the duties of the clerk of counciL Under the laws governing the city the clerk 
elected by council performs the duties of the clerk of the council of the city. 

In addition to his duties as clerk of the village council, the village clerk per
forms the duties which are prescribed fqr the city auditor and village clerk, by 
Sections 4283, et seq., General Code. In other words, the village clerk is not only 
the clerk of the council, but he is in effect, also the auditor of the village. 

The respective duties of clerk of council and of auditor are placed upon two 
officers in the city form of government. 

It is my conclusion that the positions of village clerk and of clerk of coun
cil of a city are not the same offices. The city auditor is as much the successor of 
the village clerk as is the clerk of council, and he would have the same right to 
claim the compensation fixed for the village clerk. 

The ordinance of the village fixing the salary of the village clerk is incon
sistent with the laws governing a city, and that the positions of clerk of a village 
and clerk of a city council are different offices. 

Therefore, the salary fixed for the village clerk by the village council cannot 
be paid to the clerk of the city council, who is elected by city council in perfecting 
the change of government from a village to a city. 

Respectfully, 
TniOTHY S. HOGAN, 

Attoruey General. 
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227. 

BOARD OF ~UBLIC WORKS-CONTROL OF. MIAMI RIVER-CON
STRUCTIOX OF BRIDGE ACROSS SAID RIVER BY PENNSYL
V AXIA RAILROAD CO:\IP AXY -XECESSITY FOR APPLICATION 
A?\D FILIXG OF PLAXS WITH THE BOARD. 

The great Miami River is 1t11der the jurisdiction aud control of the board of 
public works aud before the Peuusylva11ia Railroad Compall}' ma}' coustruct a bridge 
across said river, it should file an applicatioll with the board of public works for the 
approval or disapproval of the plans ill accordance with procedure of Sectio11 8775, 
General Code. 

CoLuMBUS, Omo, March 25, 1912. 

HoN. D. S. LINDSEY, City Solicitor, Piqua, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your communication of March 
11, 1912, in which you say that 

"The Pennsylvania Railroad Company has an ordinance pending be
fore the council of this city for the elevation of its tracks through the 
city. Included in the proposed improvement is the erection of a bridge 
across the Miami River. The plans of the improvement show the placing 
of two piers in the channel of the river which has aroused considerable 
opposition from the residents of that part of the city which is more 
likely to be affected by high waters.'' 

and request me to advise you as to what officer or board has jurisdiction over the 
Miami River, which is of record a navigable river. 

In reply I desire to say that in the case of Walker and Fulton vs. Board of 
Public Works, 16 Ohio Report, page 540, the supreme court of this state recog
nized and held the great Miami River, the river passing through Piqua, in which 
the piers to the proposed bridge are to be built, to be a navigable stream; and the 
same lying wholly within the state, I am of the opinion that the state board of pub
lic works of Ohio has jurisdiction of the Miami River as to the erection of bridges 
thereover, under favor of Section 8775, General Code, which provides as follows: 

"When the line of the road crosses a canal or any navigable water, 
the company shall file with the board of public works, the plan of the 
bridge, and other fixtures therefor, which shall designate the place of 
crossing. If the board approves such plan, it shall notify the company, 
in writing, of such approval. If the board disapproves such plan, or 
fails to approve it within twenty days from the filing thereof, the com
pany may apply to the court of common pleas, or a judge thereof in 
vacation, and upon reasonable notice being given to the members of the 
board, upon good cause shown, the court or judge shall appoint a 
competent, disinterested engineer, not a resident of a county through 
which the road passes, to examine such crossing, and prescribe the plan 
and conditions thereof, so as not to impede navigation. Within twenty 
days from his appointment, such engineer shall make his returns to the 
common pleas court of the county wherein such crossing is to be made, 
subject to exceptions by either party. At the next term after filing the 
return, the court shall examine, approve and confirm it, unless good 
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cause be shown against such approval. Its order of confirmation shall be 
sufficient authority for the erection, use and occupancy of such bridge, 
in accordance with such plans." 
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Under the provisions of law, and particularly the section of the General Code 
just quoted, the Pennsylvania Railroad Company, desiring to construct a bridge 
across the Miami River in the city of Piqua, Ohio, a navigable body of water, 
should file an application with the board of public works for its approval or dis
approval of the plan for such bridge, and such matter should be determined by 
the board of public works prior to any action toward the erection thereof. 

239. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attomey General. 

OFFICES INCOMPATIBLE-CITY AUDITOR AND CLERK OF SINKING 
FUND TRUSTEES- STATUTORY REMOVAL OF INCOMPATI
BILITY. 

The offices of city auditor and clerk of the sinking fund trustees are in their 
11atures, incompatible for the reason that it is made the duty of the auditor to audit 
the books of the clerk of the sinking fund trustees, and only in the case where the 
council has not authori:::ed a clerk or secretary of the sinking fund trustees does the 
statute remove the incompatibility and permit the city auditor to serve in that ca
pacity. 

CoLUMBus, OHio, March 16, 1912. 

HoN. G. T. THOMAS, City Solicitor, Troy, Ohio. 
DEAR SIR :-Under date of February 23, 1912, you state in part as follows: 

"I have at hand the following letter from C. W. Douglas, chairman 
of the finance committee of the city council : 

" 'Will you kindly give me an opinion as to the legality of the city 
auditor drawing a salary for his work for the sinking fund commission 
in addition to his salary as city auditor, as authorized by the council? 
I understand he is now paid by the sinking fund commission about 
$90.00 per annum and that they want to increase his salary from them 
$200.00 per year.' 

"The city council did provide a salary for a clerk of the trustees of 
the sinking fund, and the trustees elected the city auditor to that office." 

Your further inquire if the city auditor can act as clerk or secretary of the 
trustees of the sinking fund where council has provided a salary for a clerk 
of such trustees. 

Section 4509, General Code, provides: 

"The trustees of the sinking fund, immediately after their appoint
ment and qualification, shall elect one of their number as president and 
another as vice-president, who, in the absence or disability of the presi
dent, shall perform his duties and exercise his powers, and such secre
tary, clerks or employes as council may provide by an ordinance which 
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shall fix their duties, bonds and compensation. Where 110 clerks or secre
tary is authori:;ed, the a.uditor of tlie city or clerk of the village shall act 
as secretary of the board.:' 

By virtue of the provisions of the foregoing section, council is authorized to 
provide for a secretary, clerks or other employes of the sinking fund commission 
and to fix their duties and compensation. The trustees of the sinking fund have 
no authority to fix the compensation of their secretary or other employes. This 
authority· is vested in council. 

Where no clerk or secretary is authorized by council the city auditor, or the 
clerk of the village shall act as secretary of the board. In your city it appears 
that the council has authorized a clerk, and provided a salary for such clerk. In 
such case the provision that the city auditor shall act as secretary of the board does 
not apply. The trustees are then empowered to appoint some one as its clerk or 
secretary. 

It appears that the trustees have appointed the city auditor as their secretary, 
and the question arises, are the positions incompatible? 

. The legislature has provided that unde~ certain conditions the same person 
may be city auditor and secretary to the trustees of the sinking fund, at the same 
time. In such case the legislature has determined that the positions are not incom-
patible. . 

The case of Commonwealth vs. Tate, 3 Leigh's Rep. 802, (30 Va.) is an 
authority that incompatibility at common law may be removed by legislative en
actment. 

The syllabus reads: 

"The office of deputy sheriff is incompatible with the office of jus
tice of the peace, though by the statute law of Virginia the office of high 
sheriff is not so; and the acceptance of the office of deputy sheriff va
cates the office of justice." 

The opinion was rendered by a divided court, ten favoring and eight against 
the opinion rendered. All agreed, however, that the incompatibility existing at 
common law as to the positions of justice of the peace and high sheriff had been 
removed by the legislative act. The difference in opinion arose as to whether the 
removal of incompatibility between the high sheriff and justice of the peace, ex
tended by implication to the position of deputy sheriff. The majority of the court 
held that it did not. 

The trustees of the sinking fund serve without compensation, and the detail 
work is performed by its secretary or clerk. 

Section 4284, General Code, prescribes certain duties for the city auditor as 
follows: 

"At the end of each fiscal year, or oftener if required by council, 
the auditor shall examine and audit the accounts of all officers and de
partments. He shall prescribe the form of accounts and reports to be 
rendered to his department, and the form and method of keeping ac
counts by all other departments, and, subject to the powers and duties of 
the state bureau of inspection and supervision of public offices, shall 
have the inspection and revision thereof. Upon the death, resignation, 
removal or expiration of the term of any officer, the auditor shall audit 
the accounts of such officer, and if such officer be found indebted to the 
city, he shall immediately give notice thereof to council and to the so
licitor, and the latter shall proceed forthwith to collect the indebted
ness." 
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By virtue of this section the city auditor is required to audit the accounts of 
the trustees of the sinking fund and of their clerk or secretary. 

The rule of incompatibility of office is laid down in the case of State ex rei. 
vs. Gebert, 12 Cir. Ct., X. S., 273, by Dustin, J., when he says on page 275 of the 
opinion: 

"Offices are considered incompatible when 6ne is subordinate to, or 
in any way a check upon the other; or when it is physically impossible 
for one person to discharge the d!lties of both.'' 

The city auditor is required to audit the accounts of the secretary of the 
sinking fund commission. He therefore acts as a check upon that position. The 
two positions, unless the statutes otherwise provide, are incompatible. 

The statute does not authorize the trustees to appoint the city auditor as their 
clerk or secretary. The statute authorizes the city auditor to act as such secre
tary only when council has not authorized a clerk or secretary for the sinking fund 
commission. The authority to act as such secretary should be limited to the con
ditions prescribed in the statute and should not be extended to permit the city 
auditor to be appointed as such secretary or clerk where council had authorized a 
clerk or secretary. 

The city auditor cannot, therefore, be appointed secretary or clerk of the 
sinking fund commission by the trustees of such commission when council has 

. authorized a clerk or secretary. 

257. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 

DIRECTOR OF PUBLIC SERVICE-POWER OF COUNCIL TO INCREASE 
AND DECREASE SALARY DURl~G INCUMBENCY-"TERM OF OF
FICE"-"FEDERAL" AND "BOARD" PLA~S-PATENT A~IBIGUITY 
Il'\ STATUTE .. 

Section 4250, Geueral Code, providing for the powers of appointment and re-
1110~•al of a director of public sen•ice, by the mayor, and Section 3252 presenting the 
idea of a term of office, a11d Section 3259, requiring appoi11tments to be made in a 
definite time, prese11t a pate11t ambiguity. 

f11asmuch as Sectio11s 4251 a11d 4252 are carried down from the statutes relat
ing to the old ''board pian," which was succeeded by the "federal plan," of which 
Section 4250 is an essential provisioll, the latter statute should be allowed to COIZ

trol. Therefore, the director of public service has 110 "term of office" within the 
comprehe11sion of Section 4213, Ge1zeral Code, aud the council is therefore not pro
hibited from dccreasi11g or di111i11ishillg his salar:~• during his incumbeiiCJ'. 

CoLI.:MBCs, OHIO, 1Iarch 26, 1912. 

Ho:s-. THos. C. DAvis, City Solicitor, Massillo11, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of February 15th, in 
which you request my opinion upon the following questions: 

"First-Does the director of public service have a 'term' of office 
as that phrase is used technically 1 
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"Second-Can the salary of the director of public service legally 
be increased while he is holding that office?'' 

These questions invite consideration of Sections 4250, 4251 and 4252, General 
Code. There are inconsistencies apparent upon the face of these sections as they 
stand. The power to remove the director of public service, the director of public 
safety and the heads of the sub-departments of public service and public safety, 
and to appoint them at will, clearly conferred by Section 4250, is inconsistent with 
the idea of a "term of office," indirectly referred to in Section 4252, and with the 
requirement that appointments be made within a specified period, as required by 
Section 4251. Here then, we have an excellent example of a patent ambiguity, 
created by conflicting provisions of a codified law. Under well established prin
ciples of statutory construction it is permissible to resolve such ambiguity by re
course to the pre-existing statutes. Such investigation establishes the fact that Sec
tions 4251 and 4252 were originally enacted as Sections 223 and 228, respectively, of 
the II'Iunicipal Code of 1902, although subsequently amended, 97 0. L., 39 and 97 
0. L., 78, respectively. Both at the time of the original enactment of these sec
tions, and at the time they were amended in 1904, the directors of public service 
were independent of the mayor; instead of a single director of public service there 
was a board of three directors, elected by the people; and instead of a single direc
tor of public safety there was a board of public safety, the members of which were 
appointed for a definite term, and if the mayor failed to appoint within the specified 
period the vacancy was to be filled by the governor (Municipal Code, 1902, Sec
tion 146.) 

Section 4250, on the other hand, was Section 129, of the Municipal Code, as 
fundamentally amended by the enactment of what was popularly known as the 
"Paine law," 99 0. L., 562.' The amendments embodied in the Paine law constituted 
a radical change in the system of municipal ·government; instead of what was 
known as the "board plan," the "federal plan" was intended to be adopted thereby. 
Under this plan, as is apparent from a consideration of other sections of the 
code as then amended, the mayor became the responsible head of the entire city 
administration, excepting the legal department and that of the auditor. 

Having regard, then, to the plain provisions and intentions of the Paine law, 
and to the date of its adoption, as compared with that of the provisions now em
bodied in Sections 4251 and 4252, I am of the opinion that in so far as Sections 
4251 and 4252 relate to the director of public service, the director of public safety 
and the heads of sub-departments in these two departments of the municipal gov
ernment, they were impliedly amended or repealed by the adoption of the Paine 
Jaw, and especially that part now embodied in Section 4250, General Code. I there
fore reach the conclusion that Section 4250 is the controlling section, and that the 
answer to your first question is in the negative; the director of public service has 
no term of office but holds his place at the pleasure of the mayor. 

Your second question is rendered easy of answer by the discussion which has 
preceded. By Section 4213, General Code, council is prohibited from increasing or 
diminishing the salary of any officer "during the term for which he was elected or 
appointed." In order that this limitation shall be effective and applicable, it is 
necessary that the officer have a "term" for which he has been appointed. 

In the case of State ex rei. vs. l\Ioody, supreme court, unreported, affirming 
the same case decided by the circuit court of Lake county, 13 C. C., N. S., 577, this 
principle was recognized, and city officers and employes within the civil service 
were held protected by the provisions of the statute because their tenure, though 
indeterminate, was not dependent upon the will of the appointing power, but upon 
good behavior. The distinction is very sharply drawn, and it is impliedly conceded 
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in the opnuon that if the appointing power has abo an unqualified power of re
mo\·al an appointee would not have a "term" within the meaning of the statute under 
consideration. 

From all the foregoing it is my opinion that the salary of the director of 
public service may be increased or diminished so as to affect the director holding 
office at the time the ordinance making such change therein becomes effective. 

262. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney Gmeral. 

ORDINANCES-SEMI-ANNUAL APPROPRIATION ORDINANCES NOT 
OF A GENERAL NATURE AND NEED NOT BE PUBLISHED IN A:--.JY 
NEWSPAPER-ORDINANCE RENEWING FRANCHISE IS OF GEN
ERAL NATURE. 

The semi-a11nual appropriation ordina11ce is 11ot an ordinance of a general 
11ature and Heed not be published in any newspaper. 

A 11 ordi11ance gra11ting a reneu:al of a street railroad franchise is a granting 
of certain rights which affect all citi:::ens and in which the city as a whole is inter
ested. It is, therefore, an ordinauce of a general nature and should be published in 
two Hewspapers of opposite politics as required by Section 4228, General Code. 

CoLUMBUS, 0Hro, April 3, 1912. 

HoN. GEO. C. VoN BESELER, City Solicitor, Painesville, Ohio. 

DEAR SIR :-Your favor of February 19, 1912, is received in which you inquire 
as follows: 

"The council of the city of Painesville, through me as their city so
licitor, refer to you the following two questions for your consideration. 

"Question 1. V/e understand that the semi-annual appropriation 
ordinance is not an ordinance of a general nature and need not be pub
lished in two newspapers of opposite politics, but need it be published 
at all in some newspaper? 

"Question 2. The council of the city of Painesville in considera
tion of the extension of street car lines, such extensions lying entirely 
without the corporation, are granting a renewal of all franchises within 
the city of Painesville, although the present franchises would not expire 
for ten or fifteen years. Is this ordinance granting a renewal an or
dinance of a general nature? Is it necessary that it be published in two 
newspapers of opposite politics; if not, need it be published in some 
newspaper?" 

Under date of January 25, 1911, this department rendered an opinion to Hon. 
H. R. Schuler, city solicitor of Galion, Ohio, in which it was held that the semi
annual appropriation ordinance was not an ordinance of a general nature and need 
not be published in two newspapers of opposite politics. As it is not an ordinance 
of a general nature it need not be published in any newspaper. 

You next inquire, is an ordinance granting a renewal of a franchise to a 
street railway company an ordinance of general nature which should be published? 

Section 4227, General Code, provides : 
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"Ordinances, resolutions and by-laws shall be authenticated by the 
signature of the presiding officer and clerk of the council. Ordinances 
of a general 11ature, or providing for improvements shall be published 
as hereinafter provided before going into operation. No ordinance shall 
take effect until the expiration of ten days after the first publication of 
such notice. As soon as a by-law, resolution or ordinance is passed and 
signed, it shall be recorded by the clerk in a book to be furnished by the 
council for the purpose." 

In stating your conclusion upon your second inquiry you cite the case of State 
vs. Railway, 20 Cir. Dec. 632, in which it is held : 

"An ordinance extending a street railway grant, which relates to 
but one road and involves no expenditure of money belonging to the city, 
but is simply a contract between the railway company and the city, is 
not of general or permanent nature, and is not rendered invalid by rea
son of failure to read it on three different days or to suspend the rules 
requiring this to be done." 

The next syllabus ·of this case, however, holds: 

"The duty of publishing an ordinance rests upon the city, and in an 
action brought by the city solicitor to oust a street railway company 
from its franchise, it is encumbent upon the city to establish such an 
omission, and in the absence of proof to that effect a presumption arises 
that publication was regularly made:'' 

On page 636, of the opinion, Sullivan, J., says: 

"It is claimed by the relator that the ordinance was not published 
as required by the statute, and for that reason it is void. It was not in
cumbent upon the railway company to discharge this duty; it was upon 
the city. It seeks now to avail itself, to the prejudice of the company, 
of its own omission. Being incumbent upon the city, the burden of es
tablishing this omission is upon it. We are of the opinion it has not dis
charged it; and, in the absence of testimony on the point, the presump
tion is, that the ordinance was published." 

While this opinion does not directly state that such ordinance must be pub
lished, yet it is easily seen that that was the conclusion of the court. The opinion 
states that it was the duty of the city to see that the ordinance was published as 
required by statute. The court further presumed that the ordinance was published 
in the absence of evidence to the contrary. If no publication was required, the 
opinion of the court would have been different. Its opinion is based on the premise 
that publication was required. 

Although the first syllabus quoted states that such an ordinance is not of a 
general nature, and although it appears that the decision was confirmed without 
report by the supreme court, yet that is not conclusive that publication was not 
required. The reasons of the supreme court in affirming the decision do not appear. 
The legality of the ordinance because it had not been read on three days might 
have been reached upon other grounds, for example, that the requirement that the 
ordinance should be read on three days was directory and not mandatory. 

The granting or renewal of a franchise to a street railway company is of gen
eral interest to all the inhabitants of the city. It is a granting of certain rights in 
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which the city as a whole is vitally interested. It is my conclusion that an ordi
nance granting a renewal of a franchise is an ordinance of a general nature, and 
should be published as other ordinances of a general nature. 

Section 4228, General Code, provides : 

"Ordinances and resolutions requiring publication shall be published 
in two newspapers of opposite politics, published and of general circula
tion in such municipality, if such there be, and shall be published in a 
newspaper printed in the German language if there is in such municipal
ity such a paper having a bona fide paid circulation within such municipal
ity of not less than one thousand copies. Proof of such circulation shall 
be made by the affidavit of the proprietor or editor of such paper, and 
shall be filed with the clerk of the council." 

If there are two papers, published and of general circulation in the city of 
Painesville, of opposite politics, said ordinance should be published in each of said 
papers in the same manner as other ordinances of a general nature. 

275. 

Respectfully, 
TrMOTHY S. HoGAN, 

Attorney General. 

DIRECTOR OF PUBLIC SERVICE-~fANDATORY DUTY TO IMPROVE 
STREET WHEN DIRECTED AND AUTHORIZED BY COUNCIL-LEG
ISLATIVE POWER. 

The power to determine the necessity of a public improvement, is a legislative 
power which i11 contracts exceeding $500 is not conferred upon the director of pub
lic service and when council authori::es and directs the latter officer to improve a 
certain street involving an expense of more than $500, it is mandatory upon that 
official to carry out the contract. 

CoLUMBUS, 0Hro, April 1, 1912. 

BoN. A. ]. LAYNE, City Solicitor, Ironton, Ohio. 
DEAR SIR :-I beg to acknowledge the receipt of your letter of March 19th, 

requesting my opinion upon the following question: 

tion: 

"If council authorizes and directs the improvement of a certain 
street, and the proceedings are regular in all respects, may the director 
of public service disregard the action of council and refuse to advertise 
and proceed with the improvement of the street?" 

The following sections of the General Code furnish an answer to this ques-

"Section 4211. The powers of council shall be legislative only, and 
it shall perform no administrative duties whatever, and it shall neither 
appoint nor confirm any officer or employe in the city government except 
those of its own body, except as is otherwise provided in this title. 
All contracts requiring the authority of council for their execution shall be 
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entered into and conducted to performance by the board or officers hav
ing charge of the matters to which they relate, and after authority to 
make such contracts has been given and the necessary appropriation 
made, council shall take no further action thereon.'' 

"Section 4325. The director of public service shall supervise the 
improvement and repair of streets * * * the construction of public 
improvements and public works except * * * as otherwise provided 
in this title. 

"Section 4328. This director of public service may make any con
tract * * * for any work under the supervision of that department 
not involving more than five hundred dollars. When an expenditure 
within the department * * * exceeds five hundred dollars, such ex
penditure shall first be authorized and directed by ordinance of council. 
When so authorized and directed, the director of public service shall 
make a written contract * * *. 

"Section 4403. No contract in the department of public service or 
the department of public safety in excess of five hundred dollars shall 
be awarded except on the approval of the board of control, which shall 
direct the director of the appropriate department to entet: into the con-
tract. -

"Section 3833. The contract for any such improvement (paid for 
in part by special assessment) shall be let by the director of public service 
in the same manner as other contracts, and in case all bids be rejected 
such director in cities and the council in vilhi.ges may order a readver
tisement for bids.'' 

The precise question which you ask has strangely enough never been ad
judicated under these sections. Apparently a case has never arisen in which a 
director of public service has refused to proceed with an improvement authorized 
by council. I confess that the question as it is thus raised in the purely argumenta
tive way impresses me as being somewhat difficult. 

By the first section above quoted the power of council is limited to that" of· a 
legislative character. It is expressly provided that after council has authorized the 
contract, it shall take no further action thereon. Whether or not the provisions of 
Section 4211 preclude council from directing or commanding the making of a given 
improvement as well as merely authorizing it, is on the face of that section at least 
a difficult question. On the other hand, the powers and duties of the director of 
public service are no more explicitly prescribed. 

Section 4325 simply authorizes him to supervise public improvements, but 
does not define the extent of the supervision which he is to give to them in par
ticular. Neither this statute nor Section 4211 on the face thereof prescribe who 
shall decide whether or not a given improvement shall be made. 

Section 4328 sheds a little more light than is shed by either' of the other sec
tions already discussed. It provides that the director of public service may make 
any contract within his department involving not more than five hundred dollars, 
but that when an expenditure which is within the department does involve more 
than five hundred dollars it shall first be authorized and directed by ordinance of 
council. Here is inferential authority delegated to council to direct an expenditure 
of more than five hundred dollars. 

Not solely on the authority of the last section above quoted, however, but 
upon the general principles of separation of powers as between the legislative and 
executive or administrative departments of the government, I am of the opinion 
that legislative power includes the power to determine the necessity of a given 
improvement and that such a question is not a question of administration. If coun-
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cil has the power to direct the making of ·a contract, and if council's authority is 
necessary in order to authorize the making of a given improvement, then the action 
of council becomes the legislation of the city. It is as much an act of legislation 
to declare that a given improvement shall not be made as it is to authorize it. 
When the director of public service therefore refuses to proceed with an improve
ment authorized and directed by council and thus sets up his judgment against that 
of the council, he is attempting to exercise legislative power; more accurately, he 
is refusing to obey a law which is binding upon him. In spite, therefore, of the 
lack of explicit language in the statute, but in harmony with such explicit language 
as is found in the above quoted sections, I am of the opinion that it is the duty of 
the director of public service to carry into effect an ordinance of council authoriz
ing and directing the making of a given improvement, and that the action of coun
cil is more than a grant of power to the director. It is a legislative mandate, the 
execution of which becomes his official duty. 

291. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attoruey General. 

SINKING FUND TRUSTEES-RULES FOR SALE OF BONDS-REFU~D 
JNG BONDS AND INVESTMENT BONDS-NECESSITY FOR ,\D
VERTISEMENT-BELOW PAR. 

Upon arguments based upon convenience as ~oe/l as upon the fact that provi
sions relating to sale of bonds by the siuking fund trustees are special and should 
be construed as exceptions to general provisio11s, a11d particularly in the light of the 
fact that for the sale of ref1mding bonds by the sinking fund trustees in the same 
chapter, advertising requirements and other restrictious are made applicable, Sec
tion 4517 should be construed to permit the sinkiug fuud trustees when selling· bonds 
for the purpose of satisfying any obligation under their supervision, to sell the same 
without advertisiug and for auy just aud reasonable price obtainable even though 
it be less than par. 

CoLUMBUS, OHIO, April 8, 1912. 

H;oN. ST.UART BOLIN, City Solicitor, Columbus, Ohio. 

:\fy DEAR SrR :-I beg to acknowledge receipt of your letter of April 1, 1912, 
requesting a reconsideration of my opinion of December 1, 1911, to Honorable Jon
athan Taylor, a~sistant city solicitor of Akron, construing Sections 3923 and 3924, 
of the General Code, which govern the sale of the bonds of municipalities, with 
respect to their application to sales by the sinking fund trustees. 

In the former opinion I held that, under these sections, bonds of a munici
pality, when sold by its sinking fund trustees, for the purpose of satisfying an 
obligation arising under their supervision must be sold by competitive bidding after 
advertisement, and for not less than par. In so holding I followed the opinion of 
one of my predecessors, Hon. \Vade H. Ellis, which opinion was founded upon the 
decision of the supreme court in the case of Cincinnati vs. Guckenberger, 63 0. S., 
353. That decision, as may be ascertained by an examination of it, is seemingly in 
point in that it applies to Section 2i09, Rev. Stat., the subject matter of which was 
subsequently incorporated almost verbatim in Section 97, :\Iunicipal Code, which, 
in turn, has become Sections 3922 to 3925, inclusive, General Code. 
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I confess that I was influenced to a considerable extent in my holding by the 
fact that the matter had already been passed upon by this department and by the 
assumption which I made that under these circumstances the ruling had been gen
erally followed. Your advice to me is that ::"~Ir. Ellis' opinion has not been fol
lowed, but that the opposite practice has prevailed, and that trustees of the sink
ing fund have not been selling bonds of the municipality which they represent 
when held by them and when necessary to satisfy an obligation arising under their 
supervision, either after advertisement or at par. 

I accordingly gladly undertake the reconsideration of my former opinion as 
if the question were now arising de novo. 

On closer examination of "the case of Cincinnati vs. Guckenberger, I find that 
the exact question presented therein was as to whether the trustees of the sinking 
fund of the city of Cincinnati might issue and sell refunding bonds of the city 
under a special statute, without complying with the provisions of 2709, R. S., afore
said. The exact scheme contemplated by the trustees was the refunding of a num
ber of outstanding issues of bonds of the Cincinnati-Southern Railroad, owned by 
the city of Cincinnati, which bonds were in the possession of the trustees, by the 
issuance and sale without competitive bidding of "consolidated sinking fund bonds." 
Such issue was to be made under authority of Section 2729-G (2), Revised Stat
ute, quoted in the statement of the case, and in the opinion of the court. The de
cision of the court was that bonds so issued and sold by the trustees should be 
sold after advertisement by competitive bids and at par. 

The point concerning this case with which I am now impressed is that the 
sale of the city's bonds in this instance was by the authority which had the power 
to and did issue them on behalf of- the municipality. The case was not that of the 
sale of bonds of the city by the sinking fund trustees when held by them as in
vestments and sold for the purpose of meeting obligations chargeable against the 
sinking fund. 

This brings me to the consideration of the exact language of Sections 3923, 
et seq., of the General Code. The material portions of the related statutes are as 
follows: 

"Section 3922. When a municipal corporation issues its bonds, it 
shall first offer them at par and accrued interest to the trustees of the 
sinking fund, in their official capacity, or, in case there are no such trus-

. tees, to the officer or officers of such corporation having charge of its 
debts, in their official capacity. If such trustees or other officers of the 
sinking fund decline to take any or all of such bonds at par and accrued 
interest, the corporation shall offer for the board of commissioners of the 
sinking fund of the city school district such bonds, or so many of them, 
at par and accrued interest and without competitive bidding as have not 
been taken by the trustees of the sinking fund, and the board of com
missioners of the sinking fund of the city school district may take such 
bonds, or any part thereof. 

"Section 3923. Only after the refusal of all such officers to take all 
or any of such bonds at par and interest, bona fide for and to be held for 
the benefit of such corporation, sinking fund or debt, shall the bonds, 
or as many of them as remain, be advertised for public sale. In no case 
shall the bonds of the corporation be sold for less than their par value, 
nor shall such bonds when so held for the benefit of such sinking fund 
or debts, be sold, except when necessary to meet the requirements of 
such fund or debt. 

"Section 3924. Sales of bonds, other than to the trustees of the 
sinking fund of the city or to the board of commissioners of the sinking 
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fund of the city school district, as herein authorized, by any municipal 
corporation, shall be to the highest and best bidder, after thirty days' 
notice in at least two newspapers of general circulation in the county where 
such municipal corporation is situated, setting forth the nature, amount, 
rate of interest and length of time the bonds have to run, with time and 
place of sale. * * *" 
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In the same connection regard ought to be had to the provisions of Section 
4517, General Code, which is as follows: 

"The trustees of the sinking fund shall have charge of and provide 
for the payment of all bonds issued by the corporation, the interest ma
turing thereon and the payment of all judgments final against the corpo
ration, except in condemnation of property cases. They shall receive 
from the auditor of the city or clerk of the village all taxes, assessments 
and moneys collected for such purposes and invest and disburse them in 
the manner provided by law. For the satisfaction of any obligation 
under their supervision, the trustees of the sinking fund may sell or use 
any of the securities or money in their possession." 

As I now view it, the first three sections above quoted, considered by them
selves, afford considerable ambiguity. In the first place, the first phrase of Sec
tion 3922 speaks of the issuance of bonds by "a municipal corporation." Now the 
bonds of a municipal corporation must be issued by some of its officers. Ordi
narily this is done by the council, although under special statutes like that referred 
to in Cincinnati vs. Guckenberger, the authority to issue the bonds of the munici
pality may be imposed upon other officers of the city government. Again, the 
last sentence of Section 3923 is, on its face, very broad, and applies to any sale of 
the bonds of a municipal corporation. In its broadest scope, this section would 
preclude the commissioners of the sinking fund of the city school district from 
selling the bonds of a municipality at less than par. This, however, cannot be the 
proper interpretation of Section 3923, for the trustees of commissioners of the 
sinking fund of the school district are a body corporate quite distinct froni the city 
government or any department thereof, and this section of the Municipal Code 
can scarcely be construed as a limitation upon the right of that body to dispose of 
its securities. The same observation is applicable to Section 3924. Here, however, 
the inference which I have drawn is made the clearer by a consideration of the 
second sentence of that section (not above quoted) which is as follows: 

"Additional notice may be published outside of such county by 
order of the council, but when such bonds have been once so adver
tised and offered for public sale, and they, or any part thereof, remain 
unsold, those unfold may be wid at private sale 'at not less than their 
par \·alue, under the direction of the mayor and the officers and agents 
of the corporation by whom such bonds have been, or shall be, prepared, 
advertised and offered at public sale." 

Clearly this sentence refers to sales made by the municipal corporation as such. 
The sections arc then at least ambiguous. That being the case, I am satis

fied that weight ought to be given to the provisions of Section 4217, supra. I {ere 
we find authority vested in the trustees of the sinking fund to sell securities in 
their possession whenever necessary to meet obligations pa)·able out of the sinking 
fund. The exact language is as follows: 



1662 CITY SOLICITORS 

"* '~ '' For the satisfaction of any obligation under their super
vision, the trustees of the sinking fund may sell or use any of the secur
ities or money in their possession."· 

It will be observed that the 8inking fund trustees are not only authorized to 
sell bonds for the purpose mentioned, but also to "use" them. The entire power 
pertains to the satisfaction of obligations arising under their supervision, and is 
not a general power to sell the bonds of the municipality. It is, therefore, to be 
regarded as a special grant of power and may fairly be made subject to the rule 
which governs the construction of special provisions inconsistent with general ones. 
Under favor of this rule the failure of Section 4517 to provide that the sinking 
fund trustees shall not proceed in any particular manner in the sale or use of the 
bonds for the satisfaction of obligations under their supervision, or be limited to 
any particular selling price in case of sale, precludes the conclusion that it was in
tended that the trustees should be subject to any such regulations or limitations 
in the exercise of their power. 

There is one consideration, however, which I have not yet mentioned, which 
seems to me conclusive of the entire matter. In Cincinnati vs. Guckenberger, the 
reasoning of the court is broader, it seems to me, than the necessities of the case 
required. Thus on page 371, of the opinion, per Spear, J., the following language 
is found: 

"A sale' being required, and no method of conducting it having been 
provided, it follows that we look to other sections for that detail, and it 
is given in Section 2709, by the requir.ement of a sale to the highest and 
best bidder after thirty days' notice by advertisement in newspapers." 

This language, standing by itself, certainly justified Mr. Ellis' conclusion and 
that followed by n'le in my former opinion. This remark could just as well be 
made of Section 4517, General Code, as of Section 2729-a, et seq., R. S., which the 
court had before it. As a matter of fact, however, Section 2729-g (2), R. S., to 
which I have already referred, and which is partially quoted on page 368 of the 
report of the above entitled case, contained the following express provision: 

''Such bonds shall be sold as provided in Section 2709, of the Re
vised Statutes." 

This provision of itself was sufficient ground for the decision in Cincinnati 
vs. Guckenberger. A similar provision is found in Section 4522, General Code, 
which is one of a series of sections, commencing with Section 4520, which authorize 
the issuance of refunding bonds by the sinking fund trustees, and are, therefore, 
essentially similar to those sections of the Revised Statutes under review in Cin
cinnati vs. Guckenberger .. The provision of Section 4522 as to the sale of such 
bonds is as follows : 

"They shall be sold as provided by law for the sale of bonds by a 
municipal corporation." 

It seems to me, as a matter of statutory construction, that two statutes like 
Sections 4517 and 4522, found in the same chapter, both pertaining to the powers 
of the trustees of the sinking fund, and therefore, strictly in pari materia, must 
be construed together for whatever light they may mutually shed upon each other. 
If that is the case, then I think it fair to conclude that a power to sell, conferred 
in unqualified terms by one section is to be deemed inclcecl an unqualified power if 
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a power to sell, conferred by the other section, is expressly qualified in the manner 
!'et forth in Section 4522. That is to say, the mere fact that bonds issued for re
funding purposes by the sinking fund trustees are required to be sold in the man
ner prescribed for the "ale of bonds issued by the municipal corporation, is itself 
strong evidence that securities sold by the sinking fund trustees under the special 
power to sell for the purpose of meeting obligations against the sinking fund, 
need not be so sold, even though they are the bonds of the municipality itself. 

In addition to all of the foregoing considerations, there is a very strong argu
ment of convenience in favor of the conclusion which I have reached. In a case 
like that under consideration, the argument of convenience may properly be used. 
Thus it appears that due regard for the purpose for which the board of sinking 
fund trustees was created, suggests the obvious fact that obligations payable out 
of the funds under their supervision should be promptly met. It is made the duty 
of the board to keep its funds im·ested in securities, and the board is encouraged 
to invest in the securities of the municipal corporation which it represents. Yet, 
from the fund represented by such investments, the board must meet the install
ments of interest and principal "of the public debts as they fall due, promptly, in 
order to preserve the city's credit; in like manner they may be called upon to pay 
large final judgments upon short notice. 

Xow, the funds of the sinking fund trustees need not necessarily be invested 
solely in the securities of the corporation itself. They may be invested in any 
municipal, state, or United States bonds. There is certainly no provision to the 
effect that in selling securities other than those of the mtmicipal corporation, the 
trustees must advertise and sell at par. Cmwenience would suggest that the sink
ing fund trustees be governed by the same rules in disposing of any securities 
under their possession for the purpose of meeting obligations. This argument of 
convemence is particularly strong as to the question of requiring the trustees to 
sell at par. It is well known, of course, that there are times of financial strin
gency when securities arc not ~alable t:xcept at a discou11t. Yet, the bonded in
debtedness of an municipal corporation Ittust be provi<1ed for and installments th·re
of met in such times as well as at other times. If this argument is valid as to sales 
at par, it applies equally to the necessity for advertisement, because under Sec
tions 3923 and 3924, supra, a given construction as to one of these questions must 
necessarily be decisive of the other. 

For all of the foregoing reasons, then, I am of the opinion upon such recon
sideration as I have given to the question presented by your letter, that the trus
tees of the sinking fund of a municipal corporation selling securities of the munici
pal corporation in which their funds are invested, for the purpose of meeting 
ohligations arising under their supervision, need not advertise such sale as pro
vided in Section 3924, General Code, and may secure for such bonds any price 
which by the exercise of business judgment and diligence they may be able to 
secure, though less than the par value thereof. 

25-Vol. 11-.A. G. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attoruey Ge1zer~l. 
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292. 

~WNICIPAL CORPORATIO~S-DIRECTOR OF PUBLIC SERVICE AND 
COUNCIL-POWERS OF, RESPECTIVE TO WATERWORKS, ELEC
TRIC POWER PLANTS A~D CDlETERIES-DISCRUll~ATORY 
CHARGES--~IETERS~SURPLUS POWER. 

By express provision of Section 3958, General Code, the director of public 
service is vested with the power of fixing the rates and conditions for the supply 
of water from a municipal. <r.taterworlzs. The same authority, by provision of Sec
tions 3956 and 3957, General Code, may compel users to furnish their own meters 
when it is decided to charge by that method. 

If basis is made uf>on proper classification and upon equitable rates, different 
prices may be charged to difj erent classes according as they use a greater or a 
less amount of water. 

Municipal corporations have the undisp!!ted power to establish electric power 
plants and to furnish light and Power to coHsumers. As, however, the power to 
fix the rates is not expressly vested in the director of public service, such rates 
must be fixed by the council and that authority in this connection may charge dif
ferent rates to different cons11111ers under the same limitations as apply to the 
director of public service with reference to water rates. 

If a municipal electric plant, by virtue of a lighter demand upon its power 
during certain parts of the day, is possessed of surplus power, the same may be 
fumislzed at a less rate than is charged during those hours when the demand is 
heaviest. 

Under Sections 6165 and 6166, General Code, the director of public service of 
a city owning a cemeter_v, is vested with the absolute power to fix the rates and 
terms of payment for cemetery lots. 

CoLUMBUS, OHIO, April 1, 1912. 

HoN. C. T. THOMAS, City Solicitor, Troy, Ohio. 

DF.AR SrR :-I beg to acknowledge receipt of your communication in which 
you request my opinion as follows: 

"Certain questions of importance to this city have been propounded 
to me by the city officials, and being uncertain of my position in the 
matter, I am anxious to have an answer to the follqwing questions: 

"The statement of facts is as follows: 
"This city is the owner of its own waterworks; part of the users 

pay on a flat rate basis, that is, by the number of openings, while others 
have meters that are furnished by the city, and pay a minimum charge 
for the use of water through the meter, but over 16,500 gallons of 
water is used each quarter, at 12 cents per thousand. 

"Question 1. Who has the authority and whose duty is it to fix the 
rate and conditions of the use of water? 

"2. If meters are required, shall the user of water be compelled 
to furnish their own meters, or shall the city furnish them as part of the 
equipment of the plant? 

"3. Can the authority authorized to fix prices, make one price to 
one class that use water and another price to another class; or must 
there be a common, uniform basis of charge, a fixed standard of use 
and charge? 

"The city is the owner of its own electric light plant, and from its 
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output furnishes the streets with light, and to its citizens light and power. 
"Question 1. Who has the right, and whose duty is it to fix the 

rate charged consumers? Can the authority who has the power to fix 
rates charge for light and power, or either (all produced from one ma
chine) to one class of customers one rate per K. \V. and to another 
class charge a different rate on the quantity consumed? 

"2. Can there be such a thing as a "surplus" in a plant owned by 
the people and all the power produced from the same plant for all the 
buyers of electric force, which can be sold for a less sum to one class 
of consumers. If there is any such thing as a surplus, where does the 
surplus begin, at the first part, middle, or end of the day? 

"The city is the owner of a cemetery. 
"Question 1. \Vho has the power and whose duty is it to fix the 

price at which lots or portions of lots can be sold?" 
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Iri answer to your first question under the statement of facts relating to your 
waterworks, I desire to say that Section 3956, General Code, provides that 

"The director of public service shall manage, conduct and control 
the waterworks, furnish supplies of water, collect water rents, and ap
point necessary officers and agents." 

and Section 3957, General Code, provides: 

"Such director may make such by-laws and regulations as he deems 
necessary for the safe, economical and efficient management and protec
tion of the waterworks Such by-laws and regulations shall have the 
same validity as ordinances when not repugnant thereto or to the consti
tution of laws of the state." 

Section 3958 provides: 

"For the purpose of paying the expenses of conducting and manag
ing the waterworks, such director may assess and collect from time to 
time a water rent of sufficient amount in such manner as he deems most 
equitable upon all tenements and premises supplied with water. * * *" 

Under the above quoted sections of the General Code and the decisions of fhe 
courts of this state, there can be no question but that the director of public service 
of cities in this state has the authority,. and it is the duty to fix the rate and condi
tions of the use of water. 

Replying to the second question under the statement of facts relative to your 
municipal water plant, I am of the opinion that under Section 3957, General Code, 
the director of public service may provide a by-law and regulation requiring all 
users of water to furnish and own meters, if he deems such action necessary for 
the safe, economic and efficient management and protection of the waterworks. 
Under the provisions of said section the administrative control of the waterworks 

. of a municipality is given solely to the director of public service; and it seems to 
me that under that section the director of public service would have the authority 
to compel users of water, first, to use meters, and second, to furnish and own 
the same. 

Answering the third question under said statement of facts, as to the author
ity to fix prices, making one price to one class that use water and another price 
to another class, or whether there must be a common, uniform basis of charge, a 
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fixed standard of use and charge, I desire to say that I have carefully examined 
the provisions of the JI.Iunicipal Code, and the sections of the General Code as well, 
and I find therein no express provision respecting the manner of fixing rates for 
water furnished by a municipality to consumers therein ; the only provision of the 
code relative thereto is Section 3958, which provides that 

"For the purpose of paying the expenses of conducting and man
aging the waterworks, such director may assess and collect from time to 
time a water rent of sufficient amount in such manner as he deems most 
equitable upon all tenements and premises supplied with water. * * *" 

and I am of the opinion, under said section, that the legislature intended to vest in 
the director of public service a discretionary power to fix or assess and collect, 
from the users of water, such amount as he deems most equitable. In supplying 
water there are generally two methods of charging which might be adopted; one by 
measure, installing meters; the other by charging a flat rate, estimated largely by 
the number and character of the taps; and in the absence of any limitation, fixed 
by statute upon the powers of the director of public service, to fix rates, it seems 
unquestionable to me that the director of public service could adopt either or both 
methods of charging for water furnished, so long as he would make the price of 
each claim uniform. Therefore, in answer to your question, 1 am of the opinion 
that the director of public service, being authorized to fix prices, may make one 
price to one class of water users and another price to another class, if the ptices 
fixed for the different classes are upon an equitable basis, that is, according to the 
amount of water used. In other words, it is my opinion that such action on the 
part of the director of public service, under the powers granted to him by the 
above quoted section, would not be such a discrimination as would be a violation 
of law. It has been held repeatedly that a minimum rate may be charged for the 
use of water, although it operates in some cases somewhat differently than it does 
in others, on the ground that it is the nominal operation of a regulation; and 
while it may, therefore, be true that some applicants might be paying for a little 
more than others, upon a pro rata basis, the objection of discrimination conld not 
be taken. · 

Answering your first question under the statement of facts relative to the 
electric light plant, I would say that I have carefully examined the provisions of 
the Municipal Code, both before and after its amendment by the Paine law, so 
called, and the corresponding sections of the General Code as well, and I find there
in no express provision whatever respecting the manner of fixing rates charge
able for electric light and power furnished from a municipal plant. The only pro
visions relating to the matter are as follows: 

"Section 7, of the :VIunicipal Code. * * * All municipal corpo
rations shall have the * * * general power * * *. 

"Section 15. * * * to establish and maintain municipal lighting, 
power and heating plants * * 'i;. 

"Section 2486, Revised Statutes. The council of any city or village 
shall have power * * * to erect * * * electric works at the ex
pense of the corporation * * *." 

That these provisions authorize a municipality to maintain an electric light 
plant from which electricity for lighting and power purposes may be furnished and 
sold to the inhabitants of a municipality as well as to use the current produced at 
such plant for purely municipal purposes, has always been the practical construc
tion of this statute. Indeed, whatever may have been the exact extent of the pow-
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ers of municipalities in this respect in the year 1907, the revision of such Section 7, 
of the l\Iunicipal Code by the general assembly of 1908 (99 0. L. 34, paragraph 7), 
resolved all doubts by expressly providing that every municipal corporation should 
have the power not only to establish and operate municipal lighting and power 
plants, but also to furnish the municipality and inhabitants thereof with light, 
power and heat. 

Your question, however, presents a more difficult preliminary question, to 
wit: \Vhat department of the city government has the power to fix the rates 
chargeable for electric current furnished to citizens and inhabitants thereof? The 
director of public service, under the provisions of Section 4326, is vested with the 
power to manage municipal water, lighting, heating, power, garbage and other 
undertakings of the city, and, therefore, there can be no question as to the author
ity of the director of public service to manage the municipal lighting and heating 
plants and other property of the corporation not otherwise provided for. But 
whether such a general grant of power suffices to confer upon the department of 
public service authority to fix rate~ and make contracts relating to the price of 
electric current; or whether council, in pursuance of its general legislative author
ity, and especially under Section 127, Municipal Code, which provides that 

"* * * All powers conferred by this act upon municipal corpo
rations shall be exercised by council, unless otherwise provided herein." 

may fix such rates, is not exactly clear. It is my opinion, however, that Section 
127, Municipal Code, governs and the council should fix rates and direct the direc
tor of public service to enter into contracts respecting ·electric current to be fur
nished to consumers from the municipal plant. The authority was directly con
ferred, by statute, upon the director of public service to fix the price to be charged 
for water furnished by the municipal water plant to consumers of water within 
the municipality but the statutes do not con fer such power upon the director of public 
service in relation to electric current furnished by the municipality from a municipal 
plant to users of current within said municipality. I am, therefore, of the opinion that 
the holding of my predecessor, Hon. U. G. Denman, that the council of a municipality 
should fix rates to be charged for electric current to be furnished consumers from a 
municipal plant, rendered to Hon. E. C. Long, city solicitor of Bellefontaine, Ohio, 
under date of October 22, 1910, is correct upon the reasoning therein set forth; and I am 
also of the opinion that the council, having the authority to fix rates to be charged for 
light and power, is vested with the authority, as the legislative body of the munici
pality, to fix a certain rate to be charged to one class of consumers, and another rate 
to be charged another class of consumers, provided the rates fixed are based upon 
a graded calculation and uniform as to all consumers using the amount specified in 
the respective classes. 

Replying to the second question under the statement of facts relating to the 
electric light, plant, to wit: 

t 

"Can there be such a thing as a 'surplus' in a plant owned by the 
people and all the power produced from the same plant for all the buy
ers of electric force, which can be sold for a less sum to one class of 
consumers? If there is any such thing as a surplus, where doees the sur
plus begin, at the first part, middle, or end of the day?" 

I desire to say that this question is one of electrical engineering, except that part 
pertaining to the sale of such surplus, if there be any, and the sale thereof for a 
less sum to one class than to another; but I take it that there can be a surplus 
in any plant, either municipal or private, erected for the purpose of generating 
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electric current for lighting, heating aT)d power purposes; and that surplus would 
be the difference between the capacity of the plant and that required to supply all 
customers being furnished current for lighting, heating or power purposes, by said 
plant. As to where the surplus begins, at the first part, middle or end of the day, 
would depend upon the time wherein the greatest load was to be carried in order 
to furnish the necessary current during the operation of the plant; and, in my 
opinion, might be at the first part, the middle or end of the day, according to the 
part of the day which required the greatest amount of power from said plant. 

In conclusion, I am of the opinion, that if your plant did not need a surplus, 
for example, the power during the part of the day which is light which would be 
necessary in the dark season of the day to furnish arc lights or street lamps, your 
council could fix a rate which would be less for those hours which would not con
sume the surplus current than for the hours during which said surplus would 
be used. 

Answering your question as to who has the power and whose duty it is to 
fix the price at which lots or premiums of lots" in a cemetery may be sold, Section 
4165, of the General Code, provides that 

"The director shall determine the size and price of lots, the terms 
of payment therefor, and shall give to each purchaser a receipt, showing 
the amount paid and a pertinent description of the lot or lots sold. Upon 
producing such receipt to the proper officer, the purchaser shall be en
titled to a deed for the lot or lots described therein." 

And Section 4166 provides: 

"No more shall be charged for lots than is necessary to reimburse 
the corporation for the expense of lands purchased or appropriated for 
cemetery purposes, and to keep in order and embellish the grounds, and 
provision shall be made for the interment in such cemetery of persons 
buried at the expense of the corporation." 

Under the sections just quoted, it is my opinion that the director of public 
service of a city owning ·a cemetery is vested with the absolute power to fix the 
size and price, and terms of payment therefor, of lots or portions therein. 

296. 

Very truly yours, 
TIMOTHY S. HoGAN, 

AttorneJ' General. 

SEMI-ANNUAL APPROPRIATION ORDINANCE- PUBLICATION UN
AUTHORIZED- PAYMENT OF, FROM CITY TREASURY, IL
LEGAL. 

As the semi-annual appropiation ordinance is not an ordinance of general 
nature, and there is, therefore, 110 authority in law for the publication of the same; 
payment for a publicatioll thereof cannot be legally made out of the city treasury. 

CoLUMBUS, OHIO, April 15, 1912. 

HoN. Z. N. FAIR, City Solicitor, New Philadelphia, Ohio. · 
DEAR SIR :-Under date of ::\larch 20, 1912, you write us that your city auditor 

informs you that he has received a notice not to have the semi-annual appropria-
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tion ordinance published, and that the payment of the same could not be legally 
paid out of the city treasury. You further state that the opinion was current in 
your city some time ago that the ordinance in question was passed as an emergency 
measure since you were allowed to pay city officials and current expenses without 
waiting for the expiration of sixty days, as provided for in the referendum act; 
also that the semi-annual appropriation ordinance was published under this im
pression, and that the payment of the same is now withheld by the city auditor. 
You, therefore, ask whether the payment for the publishing of the semi-annual 
appropriation ordinance can legally be paid out of the city treasury. 

In an opinion rendered to the Hon. \V. J. Tassell, city solicitor, Xorwalk, 
Ohio, under date of January 18, 1912, I held that the semi-annual appropriation 
ordinance was not within the purview of the initiative and referendum act as 
found in 102 Ohio Laws, 521. This opinion is to be found in printed form in 
LVII X o. 5, Ohio Law Bulletin 42, under date of January 29, 1912. 

Under date of October 4, 1911, in an opinion to the Bon. Elmer T. Boyd, 
city solicitor, Marion, Ohio, I held that ordinances passed by the city council re
quiring publication should be published as heretofore. 

In an opinon rendered to the Hon. Geo. C. Von Beseler, city solicitor, Paines
ville, Ohio, under date of April 3, 1912, I held as follows: 

''Under date of January 25, 1911, this department rendered an opin
ion to Hon. H. R. Schuler, city solicitor of Galion, Ohio, in which it was 
held that the semi-annual appropriation ordinance was not an ordinance 
of a general nature and need not be published in two newspapers of op
posite politics. As it is not an ordinance of a general nature, it need 
not be published in any newspaper." 

The initiative and referendum act does not involve the question of publica
tion of ordinances, but leaves the law, as I view it, as it was prior to the passage 
of said act. 

Having held that the semi-annual appropriation ordinance was not an ordi
nance of a general nature, and, therefore, that it was not necessary to publish such 
ordinance, there is, of course, no authority in law for the payment of the publi
cation of such ordinance, and consequently, payment for the publication thereof 
cannot be legally made out of the city treasury. 

Very truly yours, 
TrMOTHY S. HoGAN, 

Attorney Geueral. 
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303. 

IKITIATIVE AND REFERENDU::VI ACT-CERTIFICATION OF FACT OF 
FILING OF PETITIONS FOR REFERENDUM BY CLERK TO BOARD 
OF DEPUTY STATE SUPERVISORS OF ELECTIONS-DUTY OF 
CLERK TO CANVASS NAMES ON PETITIONS. 

T-Vhen a petition for a refere11dum has been filed under the Crosser act, it is 
the duty of the clerk to certify within ten days, merely the fact of the filing of 
said petition to the board of elections. The board, therefore, does not get posses
sion of the petitions, and it is the duty of the clerk alone to canvass the names on 
said petition, and said duty must be performed before the certification of the fact 
of their filing by the clerk to the board. 

CoLUMBUS, OHIO, April 16, 1912. 

HoN. JoNATHAN TAYLOR, City Solicitor, Akron, Ohio. 

DEAR SIR :-Under date of February 12th you state that under favor of the 
Crosser act there has been filed with the city clerk a petition alleging to contain 
a sufficient number of names, which petition calls for a referendum on an issue 
of bonds by the city of Akron for the purchase of certain property for a city 
hall site. You then request my opinion as to whether or not the board of elec
tions are authorized to canvass the names which have been attached to the petition. 

The first paragraph of Section 4227-2, General Code, provides that if a refer
endum petition is filed, the clerk (of council) shall "certify such ordinance, reso
lution or other measure" to the board of elections, who shall submit the same to 
the vote of the electors at the next general election. 

The second paragraph of Section 4227-2 provides that if a referendum peti
tion is filed thereunder the clerk (of council) "shall certify the fact of the filing 
of such petition" to the board of elections, who shall cause the ordinance or reso
lution to be voted on at the next regular election. It would appear to me from a 
reading of said Section 4227-2, General Code, that under the first paragraph thereof 
after a referendum petition has been filed with the clerk, it is his duty to certify 
the ordinance to the board of elections, and not his duty to send over the petition 
which has been filed with him. The same is true in reference to the second para
graph of said section, as after a referendum petition is filed thereunder, it is the 
duty of the clerk to certify the fact of the filing of the petition to the board of 
elections. It would, therefore, appear· that at no time does the board of elections 
obtain the possession of the petition itself, and, consequently, would be unable to 
canvass the names upon such petitions. It is the duty of the clerk (of council) to 
determine that the petition is signed by fifteen per cent. of the qualified electors 
of the municipality. 

It is true that such clerk under the provisions of the act is to certify the ordi
nance within ten days after the filing of the petition, yet it is his duty in the first 
instance to ~tisfy himself that the requisite fifteen per cent. of the qualified elec
tors have signed the petition, and he, therefore, is the proper party to canvass the 
names that are attached to such petition. It would, of course, have been well to 
have placed this duty upon the board of elections because of their peculiar knowl
edge of the various voters throughout the city, yet the legislature has not seen fit 
so to do, nor am I able to find any general provision of law that would authorize 
them to canvass such names. 

I am, therefore, of the opinion that the board of elections is without author
ity to canvass the names signed to a referendum petition. 

Yours truly, 
TIMOTHY s. HOGAN, 

Attorney General. 
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305. 

COL'NCTL-CO::\TIXUOUS BODY-POWER TO ACT BEFORE A::\D 
AFTER EXPIRATIO::\ OF TE::\ DAYS AFTER VETO BY :\L\YOR-
1::\CREASE OF SALARY OF DIRECTOR OF PUBLIC SERVICE. 

1VIzw council acts ttPoll all ordillance fixing the salary of a director of public 
service withi11 ten days after the same has beell <'eloed by the mayor, said actio11 
is 11111/ alld 'l'Oid, and as Sectio11 4234, General Code, pro'l•idcs that len days after 
said 'l'eto, said ordina11ce may be reconsidered, a 11ew coz111cil, sillce the cozmcil 
is a colltimtOIIS body, may act upon said ordillallce at ally time. 

CoLt:Mues, OHIO, April 22, 1912. 

HoN. ALBERT S. FENZEL, City Solicitor, Middletown, Ohio. 
DEAR SIR :-Under date of January 15th you submitted for my opinion the 

following facts: 

"The salary of the director of public service of this city is, and has 
been heretofore, one thousand dollars per year; on the 15th of last 
December, council passed, under suspension of rules, an ordinance fixing 
the salary of the service director at one thousand five hundred dollars, 
on December 22nd, the mayor returned this ordinance to council with 
his veto; council then (without waiting for the ten days required by 
law to elapse) took action on this ordinance, and on the vote failed to 
pass it over the mayor's veto.'' 

You desire to know whether or not the present council can pass the ordinance 
mentioned over the veto of the mayor who has gone out of office. 

Following the ruling in the well considered case of Smith vs. Railway 8 
l'\isi Prius 1, I am of the opinion that the council is a continuous body and that 
the business remaining unfinished at the termination of the terms of office of 
councilmen does not die thereby causing it to be taken up again entirely new 
by the incoming council. 

Such being the fact, I am of the opinion that unless the action of the out
going council was valid and complete upon the ordinance in question the present 
council can consider the same again and pass it over the mayor's veto. 

Section 4234, General Code, states in part as follows: 

"\Vhen the mayor disapproves an ordinance or resolution, or any 
part thereof, and retums it to council with his objections, council may, 
after ten days, reconsider it, and if such ordinance, resolution or item, 
upon such reconsideration is approved by the votes of two-thirds of 
all the members elected to council, it shall take effect as if signed by 
the mayor. The provisions of this section shall apply only in cities." 

From the statement above given by you it appears that council without waiting 
for the ten days required by law to elapse took action upon the ordinance in 
question and failed to pass the same over the mayor's veto. As Section 4234, 
General Code, above quoted, authorized council to reconsider it after ten da)'S 
from its return to the council by the mayor, and as council did not wait in this 
instance for said ten days to expire, I am of the opinion that the attempted 
action of council was null and void and of no force and effect, as council was 
at the time it attempted to pass said ordinance over the veto of the mayor totally 
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without authority so to do. I am, therefore, of the opuuon that the new council, 
since there is no limitation upon the time within which the same shall be con
sidered after the ten days from the return of such ordinance to council can 
reconsider such ordinance and pass the same over the veto of the mayor in the 
manner provided in Section 4234. 

We have considered the question as to whether or not a director of public 
service has a "term of office" and, therefore, whether the salary of such officer 
is within the inhibitions of Section 4213, General Code, which provides in part as 
follows: 

"The salary of any officer, clerk or employe shall not be increased 
or diminished during the term for which he was elected or appointed." 

Our conclusions thereon are found in an opinion rendered to Hon. Thomas 
C. Davis, city solicitor, 1\Iassillon, Ohio, under elate of March 26, 1912, copy of 
which opi·nion we herewith enclose. 

306. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

UVIL SERVICE-RESIGNATION OF FIREMAN-REQUIREl\1ENTS FOR 
REGAINING POSITION. 

When a fireman resigns his position, a vacancy is created and he may regain 
such position only by fulfilling requirements for examination and otherwise, in 
accordance with Section 7481, General Code, providing for the filling of such 
vacancieS. 

CoLUMBUS, OHio, April 27, 1912. 

HoN. ]. F. NIELAN, City Solicitor, Hamilton, Ohio. 

DEAR SIR :-Your favor of April 5, 1912, i? received, in which you inquire as 
follows: 

"]. M. of this city, was formerly employed in the fire department 
of the city of H. for a period of about fifteen years. As a result of 
a misunderstanding, Mr. M. resigned from the fire department, and now 
wishes to be reinstated in said department, and at the request of the 
director of public safety I am writing to ask whether under the law 
the director of public safety has any authority to reappoint l\1 r. l\1. 
without an examination and havit~g his name certified to the director 
of public safety as being eligible to appointment in said department." 

The act of the employe is resigning his position severed his connection with 
the service of the city. He thereby terminated all the rights which he had to his 
position, including the protection which he had to his position by reason of being 
in the classified service. 

The statute does not make any provision covering the question you ask. 
Section 4481, General Code, prescribes how appointments shall be made in the 

classified service, as follows: 

"Appointments shall be made in the following manner: The ap
pointing board or officer shall notify the commission of any vacancy 
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to be filled. The commission shall thereupon certify to such board or 
officer the three candidates graded highest in the respective lists as 
shown by the result of such examination. Such board or officer 
shall thereupon appoint one of the three so certifi·ed. Grades and 
standings so established shall remain the grades for a period of six 
months, or longer if the commission so determines, and in succeeding 
notifications of vacancies, candidates not selected may be dropped by 
the commission after having been certified a total of three times." 

1673 

\Vhen an employe resigns a vacancy is created. This vacancy, if the 
position is in the clas~ified service, should be filled in accordance with the pro
visions of Section 4481, General Code. There is no other way to fill such vacancy. 
If there is no vacancy, the appointing officer has no power to make an appointment. 

An employe in the classified service of a city, who resigns his position, 
cannot be reinstated after such resignation has become effective. In order to be 
reappointed he must take the examination as required by statute and his name 
certified to the appointing officer or board by the civil service commission. 

309. 

Respectfully, 
TIMOTHY s. HOGAN, 

Attorney General. 

II\ITIATIVE AND REFERENDUM ACT-ORDINAI\CE PROVIDING FOR 
DONATION OF LAND FOR ARMORY PURPOSES-SIXTY-DAY EX
PIRA TION-"EMERGENCY"-"RIGHT" -"EXPENDITURE." 

A resolution or ordinance of coullcil authorizing a deed to be made to the 
state of Ohio for the purpose of donating a site for armory purposes does 110~ 

"involve an expenditure of molley" llor does it "create a right" within the meaning 
of Section 2, of the initiative and referendum act and therefore, does not remain 
woAerati've for sixty days. 

As such a purpose does not come within the scope of the term "emergenc)•," 
the same may not be declared such for the purpose of permitting the ordinance to 
go into effect immediately. 

Such an ordinance, however, bei11g the exercise of a power delegated to the 
municipal corporation, is within paragraph 1, of Section 2 of the initiative and 
referendum act and would become effective as prior to the passage of the act. The 
ordinance, however, should remain inoperative for thirty days in order to give 
the electors their right to file a referendum petition within that time. 

CoLUMBUS, Omo, April 25, 1912. 

HoN. D. F. ~IrLLS, City Solicitor, Sidney, Ohio. 
DEAR SIR :-Under date of April 24, 1912, you state that the city of Sidney 

desires to donate a site to the state of Ohio for armory purposes, and that you 
desire an opinion on the following: 

"1. \Vhether the resolution or ordinance passed by council author
izing a deed to be made to the state of Ohio for the purpose in ques
tion under the provisions of Section 3631, G. C., 102 0. L. 153 remains 
inoperative for sixty days under paragraph two of Section two of the 
initiative and referendum act, 102 Ohio Laws 521. 
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"2. If said ordinance does not come within the provisions of 
paragraph two of Section two of the initiative and referendum act 
would council be jusified in declaring said resolution or ordinance to be 
an emergency measure as provided in Section three of said act so that 
the same may go into effect immediately. 

"3. If council so declares said ordinance an emergency measure 
what would be the holding on the question of the validity of the deed 
executed under an ordinance declaring this to be an emergency measure." 

Paragraph one of Section two of the initiative and referendum act provides 
m part as follows: 

"Any ordinance, resolution or other measure of a municipal cor
poration, granting a franchise, creating a right, involving the expenditure 
of money or exercising any other power delegated to such municipal 
corporation by the general assembly, shall be submitted to the" qualified 
electors for their approval or rejection in the manner herein provided, 
* * *, 

Paragraph two of Section two provides in part: 

"No resolution, ordinance, or measure of any municipal corpora
tion, creating a right, involving the expenditure of money, granting a 
franchise, conferring, extending or renewing a right to use the streets, 
or regulating the use of the streets for water, gas, electricity, telephone, 
telegraph, power or street railways, or other public or quasi-public 
utility shall become effective in less than sixty days after its passage 
* * *, 

Section three of the initiative and referendum act provides: 

"All other acts of city council not included among those specified 
in Section 2 of this act, shall also remain inoperative for sixty days 
after passage, and may be submitted to popular vote in the manner 
herein provided, except that any act, not iqcluded within those specified 
in Section 2 of this act, as remaining inoperative for sixty days, and 
which is declared to be an emergency measure, and receiving a three
fourths majority in council of such municipal corporation may go into 
effect immediately and remain in effect until repealed by city council 
or by direct vote of the people as herein provided." 

Section 3616 of the General Code provides: 

"All municipal corporations shall have the general powers men
tioned in this chapter, and council may provide by ordinance or resolu
tion for the exercise and enforcement of them." 

Section 3631, General Code, as amended 102 0. L. 153, which is one of the 
powers mentioned in said chapter provides in part as follows: 

"* * *to hold real estate or 'any interest therein and other property 
for the use of the corporation and to sell or lease it, or to donate the 
same by deed in fee simple to the state of Ohio as a site for the erec
tion of an armory." 
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Your first question is as to whether or not a resolution or ordinance 
authorizing a deed to be made to the state for armory purposes under Section 
3631 supra would remain inoperative for sixty days. Upon an examinaation of 
paragraph two of Section two of the initiative and referendum act the only 
question that can arise is whether or not such an ordinance or resolution would 
create a right or would involve the expenditure of money. As I view the question 
as the property is to pass from the city to the state by do11ation the ordinance 
providing therefor could under no circumstances be considered as an ordinance 
involving the expenditure of money. The word "donate" negatives the idea of 
expenditure. Does the ordinance create a right? The question as to what is 
meant by the term "creating a right" was considered in the case of State of Ohio 
ex rei. vs. Barr 5 0. X. P. 435. In such case the court says: 

"Passing now to the consideration of what is a 'right' within the 
meaning of the clause 'creating a right,' we find among others the follow
ing definitions: 

"'Right;' That which one has a legal or special claim to do or to 
exact; legal power; authority; as, a sheriff has the right to arrest a 
criminal.' 

"Webster's International Dictionary. 'Often used to designate 
power, prerogative and privilege, especially when applied to corpora
tions; a capacity residing in one man of controlling, wifh the assent 
and assitance of the state, the action of others.' A. and E. Ency. ·of 
Law val. 21, p. 406. 

"'A legal right may be said to be a claim which can be enforced 
by legal means against the persons or community whose duty it IS 

to respect it.' 
"Blackstone, Book 1, p. 123, 'A power., privilege, prerogative.' 
"Anderson's Law Dictionary. The meaning given by these defini

tions must have been the meaning intended for this clause by the legis
lature. A franchise is sometimes termed a right, but that evidently is 
not the kind of right referred to here, since the section specially 
enumerates 'the granting of the franchise' in naming the c1asses of 
legislation by the council which require to be submitted to the mayor 
for approval. If 'franchise' and 'right' here mean the same thing, then 
the clause, 'or creating a right' is tautology, and the courts are always 
constrained to giving such force and effect to statutes as will avoid 
tautological expressions. In Pancoast vs. Ruffin, etc., 1 Ohio 386 the 
court says: 

"'Statutes should be so construed as to give effect to the intention 
of the legislature, and, if possible render every section and clause 
effectually operative.' 

"Besides franchises we know of no other class, or kinds of rights, 
except those comprehended in the definitions before given, which a city 
council has the power to create. The 'right' meant by the statute then, 
is a prerogative, authority, a legal power. * * * 

"In taking this view of the ordinance we follow the reasoning 
of the supreme court of New York, in the case of People against Dike
man, 7 Howard's Prac. R. 130, wherein the court says: 'In law it (the 
word "right") is most frequently applied to property in its restricted 
sense, but it is often used to designate power, prerogative and privilege, 
and especially when applied to corporations. Indeed, a large portion 
of the rights of political corporations consist of powers conferred upon 
them. Corporate powers are not generally exercised by the whole body. 
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They are, to a great extent, d_elegated to its officers and in municipal 
corporations to the different departments; these are generally electoral, 
legislative and administrative.'" 

Under the definitions as found in the above cited case I am of the opinion 
that an ordinance or resolution such as the one in question cannot be considered 
as an ordinance or resolution creating a right. 

I, therefore, hold in answer to your first question that an ordinance or resolu
tion passed by council authorizing a deed to be made to the state of Ohio for 
armory purposes under the provisions of Section 3631, G. C., 102 0. L. 153, does 
not remain inoperative for sixty days under paragraph two of Section two of 
the initiative and referendum act. 

Answering your second question I have heretofore given it as my opinion 
that council cannot by mere declaration declare an ordinance or resolution 
to be ·an emergency measure unless the same would come within the term 
"emergency" as the same is defined. I so hold in an opinion to the Hon. Nicholas 
H. Greenberger, city solicitor, Akron, Ohio, under date of October 27, 1911, 
as follows: 

"While it is true that Section 3 of the initiative and referendum 
act foregoing set forth declares that certain acts may take effect im
mediately, provided they be declared by council to be an 'emergency 
measure,' yet I do not believe that council can declare an act to be an 
emergency measure which could not be considered under the definition 
of 'emergency' to be such. In other words, I do not believe that council 
by mere declaration that a measure is an emergency measure can so con
stitute it if the definition of 'emergency' did not apply to such measure. 

"'Emergency' is defined by the Century Dictionary as follows: 
"'A sudden or unexpected happening; an unforeseen occurrence 

or condition; specifically, a perplexing contingency or complication of 
circumstances.' Again, 

"'A sudden or unexpected occasion for action; exigency; pressing 
necessity.' Again, 

" 'Something not calculated upon; an unexpected gain.' 
"'Emergency' is defined by Webster to be: 'A condition of things 

happening suddenly or unexpectedly; an unforeseen occurrence; a sudden 
occasion.' Again, 

"'Any event or occasional combination of circumstances which 
calls for immediate action or remedy; pressing necessity; exigency.'" 

I can conceive of no facts that could arise in reference to the passage of an 
ordinance or resolution donating property to the state of Ohio for armory 
purposes which could give rise to an emergency as the same is defined. 

I am, therefore, of the opinion that council would not be justified in de
claring said resolution or ordinance to be an emergency measure as provided 
in Section three of said act so that the same may go into effect immediately. 

You next inquir~ if council so declares said ordinance an emergency measure 
what would be the holding on the question of the validity of the deed executed 
under an ordinance declaring this to be an emergency measure. 

As I have heretofore held that I cannot conceive of any situation in which 
council could declare an ordinance or resolution donating property to the state of 
Ohio for armory purposes to be an emergency measure such a declaration in 
such ordinance or resolution would not have the effect of permitting the same to 
go into effect immediately. 
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The power to donate property is as before stated included in Section 3631, 
·General Code among the general -powers of a municipal corporation and an 
ordinance of resolution providing therefor, would, as I view the matter, come 
within paragraph one of Section two of the Crosser act in that it was the 
exercising of a power delegated to the municipal corporation by the general 
assembly, and, consequently, the qualified electors of such municipality would have 
the power to cause the same to be referred to them for approval under the pro
visions of said paragraph and section. In short, I am of the opinion that such 
an ordinance or resolution is within paragraph one of Section two of the act. 
It will be noted that paragraph one of Section two does not specify any time 
within which an ordinance shall become effective thereunder, and I, therefore, am 
of the opinion that the same would become effective as prior to the passage of 
said act, but as the electors of the municipality have the power by referendum 
petition filed within thirty days after the passage or adoption of such ordinance 
or resolution to cause the same to be referred to them at the next general election 
this department would insist that the ordinance or resolution in question should 
remain inoperative thirty days in order to give the electors an opportunity to 
file a referendum petition thereon before the making of a deed thereunder, and 
would disregard the fact that it was endeavored to pass the ordinance or resolution 
as an emergency measure. 

317. 

Very truly yours, 
TIMOTHY S. HOGAX, 

Attorney General. 

SIXKI::\'G FUND TRUSTEES-POWER TO IXVEST MONEYS IN BONDS 
DOES XOT 1::\'CLUDE ::\'OTES OF i.IUXICIPALITY. 

Section 4514, General Code, providing for the investment by the sinking 
fund trustees, of mone.)•S held by them in "bo11ds" of the various subdivisions, 
docs not confer the right uor power to iwuest said molle.)•s in "notes" of a 
1/lllllicipality. 

CoLuMncs, Omo, April 19, 1912. 

lioN. CLYDE C. PoRTER, City Solicitor, Tiffin, Ohio. 
DEAR SIR :-1 wi,h to apologize for the considerable delay which has ensued 

in answering your letter of February 27th. Your letter was unfortunately mislaid 
and did not come to light until a day or two ago. 

You request my opinion as to whether or not the trustees of the sinking 
fund of a municipal corporation can invest the funds in notes of the municipality. 
Section 4514 of the General Code provides as follows: 

"The tru~tees of the sinking fund shall invest all moneys received 
by them in bonds of the United States, the state of Ohio, or of any 
municipal corporation, school, township or county bonds, in such state, 
and hold in reserve only such sums as may be needed for effecting the 
terms of this title. All interest received by them shall he reinvested 
in like manner." 

Authority of a municipal corporation to issue notes as distinguished from 
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bonds is found in Section 3915 and 3916 of the General Code which provide as 
follows: 

"::\Iunicipal corporations may borrow money and issue notes in an
ticipation of the collection of special assessments. Such notes shall be 
signed and sealed as municipal bonds are signed and sealed. They shall 
bear interest at a rate not to exceed six percent. per annum and be due 
and payable not later than five years from the date of issue. The notes 
shall not exceed in amount the estimated cost of the improvement, and 
shall recite upon the face the purpose for which they were issued. All 
assessments collected for the improvement, and all une.xpended balances 
remaining in the fund after the costs and expenses of the rmprovement 
have been paid, shall be applied to the payment of the notes and the 
interest thereon until both are fully provided for. Council ordinances 
and proceedings relating to the issue of such notes shall not require 
publication. 

"Section 3916. For the purpose of extending the time of payment 
of any indebtedness, which from its limits of taxation the corporation is 
unable to pay at maturity, or when it appears to the council for the 
best interest of ihe corporation, the council thereof may issue bonds 
of the corporation or borrow money so as io change but not to increase 
the indebtedness, in such amounts, for such length of time and at such 
rate of interest as the council may deem proper, not to exceed six 
per cent. per annum, payable annually or semi-annually." 

It is to be observed at the outset that bo11ds and 11otes are separately treated 
in the sections relating to the power of the municipality to borrow money. Unless 
a contrary intention appears, then it must he presumed that they are to be 
separately treated elsewhere in the J\lunicipal Code and especially in sections 
dealing with the fiscal affairs of the municipality. So, in Section 4506, which 
relates to the creating of a sinking fund, it is provided that a sinking fund 
shall be created 

"for the extinguishment of all bonds and funded debts and for the 
payment of all judgments final except in condemnation of property cases 
* * *" 

So, also, in Section 4511 it is provided that the city auditor or the Yillage clerk 
shall report to the trustees of the sinking fund a statement of 

"the outstanding indebtedness of the corporation for bonds issued." 

and Section 4513 provides that the trustees of the sinking fund shall certify to 
council 

"the rate of tax necessary to provide a sinking fund for the future pay
ment of bonds issued by the corporation for the payment of final 
judgments, except in condemnation of property cases, for the payment 
of interest on bonded indebtedness, and the rents due en perpetual 
leaseholds, etc." 

From these and other sections which I deem it unnecessary to quote, I have 
arrived at the conclusion that when the word "bonds" is used in the sections 
relating to the powers and duties of the trustees of the sinking fund, it cannot 
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be gi,·en a meaning broad enough to include the notes issued by a municipal 
corporation under either of the two sections abo\·e quoted. These notes are no 
part of the funded indebtedness of the municipality and are distinguishable from 
the bonds on that ground alone. 

Section 4514 itself, the one especially called in question in connection with 
your inquiry, may not be given a construction more liberal than that of any other 
section of the same chapter which are in pari materia with it, and I am, there
fore, of the opinion that under said section as it now stands, the trustees of the 
sinking fund are without power to invest the funds in notes issued by a municipal 
corporation. 

In so holding I have followed 
has rendered a similar opinion. 

319. 

my predecessor, Hon. U. G. Denman, who 
Very truly yours, 

TIMOTHY S. HOGAN, 
Attorney General. 

COXSTITUTIOXAL LAW-COURTS-ACT ESTABLISHIXG CAXTOX Ai\D 
YOU:-.JGSTOWN CRI11Ii\'AL COURTS--SPECIAL LEGISLATIOX
TWO SUBJECTS IN ONE BILL-TWO-THIRDS VOTE. 

By virtue of Article IV, Section 4, of the Constitution, which grants special 
legislative powers zc-ith reference to the organization of courts, the act establishing 
the Canton criminal court is not violative of the constitutional prohibition agailzst 
special legislation. 

The fact that the amcndato1·y act refers both to the Canton court and to 
the criminal court of Youngstown, does not nullify said act by virtue of the con
stitutional provision against the treatment of more than one subject in a single bill. 
Said constitutional regulation is merely directon• and not mandator~y. 

The fact that said original act did not receive a two-thirds vote of the general 
assembly would prevent the passage of the law. Since, however, the amendments 
to said act have received the required two-thirds vote, this legislative action has the 
elf eel of a valid confirmation of the act. 

CoLUMBUS, OHIO, April 27, 1912. 

HoN. FRANK N. SWEITZER, Assistant City Solicitor, Canton, Ohio. 

DF.AR SIR :-I herewith enclose report rendered to me by one of my special 
council in reference to the constitutionality of the Canton criminal court. I have 
carefully considered said report, together with the briefs submitted by yourself 
and Hon. John C. \V elty, and find said report to be in all respects correct, and, 
therefore, have adopted the same as my opinion. It would seem to me that there 
was absolutely no doubt of the legality of the establishment of the Canton crim-
inal court. Very truly yours, 

(Enclosure.) 

TIMOTHY S. HOGAN, 
Attomey General. 

IX RE CAXTOX CRI:\IIXAL COURT. 

CoLUMBUS, OHio, :\larch 20, 1912. 

HoN. TIMOTHY S. HoGAN, Attorney General, Columbus, Ohio. 

DE.\R SIR :-The question of the legality of the establishment of the Canton 
criminal court has been referred to me for investigation and report. 
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The act purporting to establish a criminal court in Canton is found in 99 
Ohio Laws, page 607. The first section of this act was amended by act found in 
100 Ohio Laws, 69. 

It is contended that this court has not been legally established for the fol
lowing reasons : 

First-It is special legislation .. 
Second-The amendatory act in 100 Ohio Laws, 69, contained more than 

one subject. 
Third-The act in 99 Ohio Laws, 607, did not receive two-thirds vote of the 

house of representatives. 

I. 

SPECIAL LEGISLATION. 

Special legislation establishing courts was held constitutional in case of State 
vs. Bloch, 65 Ohio State, 370, the syllabus of which case reads: 

:'The act to establish a court of insolvency in counties containing a 
city of the second grade of the first class and for the relief of the pro
bate court in such counties (92 0. L., 475), and the acts conferring 
additional and concurrent jurisdiction on such court (93 0. L., 464, 
and 94 0. L., 353), are constitutional and valid." 

This decision is based upon the provisions of Article I, Section 4, of the Con
stitution of Ohio. The court on pages 390 and 391, by Williams, ]., says: 

"* * * But by Section 1, of Article IV, there is a special grant 
of legislative power upon a particular subject, which itself prescribes the 
rule for the government of the legislative body in the exercise of that 
power. It provides that: 'The judicial power· of the state is vested in 
a supreme court, circuit courts, courts of common pleas, courts of pro
bate, justices of the peace, and such other courts inferior to the supreme 
court, as the general assembly may from time to time establish.' The 
power is here undoubtedly granted to the general assembly to create 
courts other than those enumerated in the section; and the material in
quiry is, what other courts may be so created? The answer is found in 
the language of the section, which is 'such' other courts 'as the general 
assembly may from time to time establish.' That language vests in that 
body full power to determine what other courts it will establish, local, if 
deemed proper, either for separate counties or districts, and to define 
their jurisdiction and powers. The only limitation. placed upon the exer
cise of that power is that the courts so established shall be inferior to 
the supreme court, subject, of course, to the further qualification that no 
legislation can alter the judicial system established by the constitution, 
nor interfere with the courts designated by that instrument as the re
cipients of the judicial power." 

The criminal court of Canton is inferior to the supreme court, and its estab
lishment does not interfere with the courts established by the constitution. The 
legislature, therefore, has power to establish such courts in any city or district they 
may deem that such court is required. 

It is contended that the foregoing case is distinguishable from the present 
case, in that the law in that case was of general application in that it applied to all 
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cities of a certain class, while in the present case the act specifically names Canton 
and cannot apply to any other city. It is well known that the classification of 
cities lately in vogue in Ohio, was made so that only one of the larger cities should 
be contained in a certain class. The decision above was rendered at about the same 
time that it was held that the classification of cities for other purposes was uncon
stitutional. 

The decision in State vs. Bloch, supra, plainly applies to the case in question. 
The court says that the legislature may establish local courts, if necessary, or for 
separate districts or counties. The act in 99 Ohio Laws, 607, is not void as being 
special legislation. 

II. 

:\!ORE THAX OXE St:BJECT IX BILL. 

It is contended that the amendatory act in 100 Ohio Laws, 69, is invalid be
cause said act purported to amend the act in reference to the criminal court of 
Canton and also the act in reference to the criminal court of Youngstown. 

It is well established in Ohio that the requirement of the constitution that 
no bill shall contain more than one subject is directory and not mandatory. Even 
though this provision were mandatory, the act in question deals with but one sub
ject, and that subject is criminal courts. 

In case of Pim vs. ~icholson, 6 Ohio St., 177, the first syllabus reads: 

"The provision in the constitution, Article II, Section 10, that 'no 
bill shall contain more than one subject, which shall be clearly expressed 
in its title,' was incorporated into the constitution for the purpose of 
making it a permanent rule of the houses, and to operate only upon bills 
in their progress through the general assembly. It is directory only, 
and the supervision of its observai1ce must be left to the general assem
by. The act, therefore, of April 10, 1856 (53 Ohio L., 179), entitled 
'an act in addition to the several acts in relation to the courts of justice, 
and their powers and duties,' cannot be impeached as a violation, in the 
title or subject, of the above mentioned permanent rule of the general 
assembly." 

The same is held in State vs. Covington, 28 Ohio St., 102; Oshe vs. State, 37 
Ohio St., 494; and in Will vs. State, 46 Ohio St., 450. 

In the latter case, Williams, ]., says, on pages 450 and 451, of the opinion: 

"It is first suggested, rather than contended, that the act is with
out force, because that clause of Section 16, of Article II, of the Constitu
tion which provides that 'no bill shall contain more than one subject, 
which shall be clearly expressed in its title,' has been disregarded. If it 
were true, that in the enactment of this statute, the legislature failed to 
observe the constitutional provision referred to, the statute would not, 
on that account, be invalid." 

The amendatory act in 100 Ohio Laws, 69, is not invalid, because it contains 
more than one subject. 

III. 

TWO-THIRDS VOTE. 

House Journal, Volume 99, at page 790, of the house of representatives shows 
that the act found in 99 Ohio Laws, 607, received only seventy-four votes when 
it recites: 
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"The question being, shall the bill pass, the yeas and nays were 
taken, and resulted yeas 74, nays 0, as follows:" 

Here follows names of those voting for the bill, being 74 in number. One 
hundred and twenty-one representatives were elected to the house, and a two-thirds 
vote would be 81. It is apparent that this act did not receive a two-thirds 
vote in the house of representatives. 

Section 15, Article IV, of the constitution, provides: 

"The general assembly may increase, or diminish, the number of the 
judges of the supreme court, the number of the districts of the court of 
common pleas, the number of judges in any district, change the districts, 
or the subdivision thereof, or establish other courts, whettever two-thirds 
of the members elected to each house shall concur therein; but 110 such 
change, addition, or diminution, shall vacate the office of any judge." 

In case of. State vs. Price, 4 Cir. Dec. 296 (8 C. C., 25), it is held: 

' 
"In determining the existence of a statute, the house and senate 

journals may be examined, notwithstanding the act appears in the annual 
laws with the required certificate of the speakers of each house, and 
the usual certificate of the secretary of state appended to the volume." 

That the journals of the senate and house may be looked to in order to 
determine the passage of a bill is recognized in Fordyce vs. Goodman, 20 Ohio St., 
1-17; and in State vs. Smith, 44 Ohio St., 3, 348-361. 

The act in 99 Ohio Laws, 607, purported to establish a criminal court for 
Canton. Under the constitution such an act required a two-thirds vote of the 
members elected to the senate and house. The journal of the house of repre
sentatives shows that the bill did not receive a two-thirds vote. The bill was not 
legally passed. 

The fourth syllabus in case of Miller vs. State, 3 Ohio St., 475, reads: 

"No bill can become a law without receiving the number of votes 
required by the constitution, and if it were found, by an inspection of 
the legislative journals, that what purports to be a law upon the statute 
book was not passed by the requisite number of votes, it might possibly 
be the duty of the courts to treat it as a nullity. * * *." 

The first syllabus in case of Attorney General vs. Joy, 55 Mich., 94, reads: 

"A bill that has not been passed according to the conditions pre
scribed by the constitution does not become a law by receiving the gov
ernor's signature or by publication among the statutes." 

On page 99 Cooley, C. J., says: 

"A bill considered in the legislature, but not constitutionally passed, 
can never become a law by its being signed by the governor and pub
lished with the statutes. That is too plain a proposition to need argu
ment or illustration." 

The act found in 99 Ohio Laws, 607, did not become a law by the signatures 
of the presiding officers, and by the approval of the governor and its publication 
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in the laws of Ohio, as it did not receive the required number of votes in the 
house of representatives. 

The next year, however, and before any steps had been taken under this act 
to institute the court by the election of a judge or otherwise, the first section of this 
act was amended as set forth in 100 Ohio Laws, 69. 

The title to this amendatory act reads as follows: 

"To amend Section 1 of an act entitled, 'An act to establish a crim
inal court in the city of Canton, Ohio,' passed 11ay 9, 1908, 99 Ohio 
Laws, pages 607 and 608 and to amend Section 1 of an act entitled 'An 
act to establish a criminal court in the city of Youngstown, ~Iahoning 
county, Ohio,' passed April 23, 1904, 97 Ohio Laws, page 623, and relat
ing to the practice of law by the judges of said courts. 

The first section of this act and the amended first section of the Canton crim
inal act, reads as follows: 

"Section 1. That Section 1, of an act entitled, 'An act to establish 
a criminal court in the city of Canton, Stark county, Ohio,' passed May 
9, 1908, and appearing in 99 Ohio Laws, page 607, and Section 1, of an 
act entitled, 'An act to establish a criminal court in the city of Youngs
town, Mahoning county, Ohio,' passed April 23, 1904, and appearing in 
97 Ohio Laws, page 623, be and they respectively are hereby amended 
so as to read as follows : 

"Section 1. That there shall be, and is hereby established in the 
city of Canton, Stark county, a criminal court, held by a judge, which 
court shall be styled the criminal court and be a court of record, and 
shall have jurisdiction of any offense under any ordinance of the said city 
of Canton and of any misdemeanor committed within the limits of said 
city, to hear and finally determine the same and impose the prescribed 
penalty; but cases in which the accused is entitled to a trial by a jury, 
shall be so tried unless a jury be waived in writing by the accused. 
Provided, however, that nothing in this act contained nor in other laws 
of Ohio shall prevent a judge of such criminal court from practicing as 
an attorney and counselor at law in any other court in said state in 
any and all matters or business not originating or pending in said court 
hereby established." 

This amendatory act received a two-thirds vote in each house and was thus 
legally passed. 

It is contended that this amendatory act confirms the act in 99 Ohio Laws, 
607, and carries with it the other sections not amended. 

The case relied upon to sustain the contention is that of Attorney General 
vs. Joy, 55 Mich., 94, the fourth syllabus of which reads: 

"An act of legislation may be confirmed by the subsequent recogni
tion of it; an express confirmation is unnecessary." 

In this case the act did not receive the required two-thirds vote by one. The 
act had been amended and supplemented upon several occasions. The court held 
that the original act had been confirmed by the legislature. 

On page 106, of the opinion, Cooley, C. ]., says: 



1684 CITY SOLICITORS 

"But treating the questions as purely legal questions, unaffected by 
the considerations mentioned, we should still be of opinion that no case 
was made by the relator. If we concede that the act of 1855 was not 
constitutionally adopted, and that for that reason it was a nullity at the 
time, it will not follow that it has remained invalid to this time. What 
the legislature failed at that time to adopt in due form, it had ample 
power to affirm and validate afterwards if it saw fit to do so. It might 
have been confirmed by an act of legislation expressly declaring the in
tent of the legislature to that effect; but that would be only one method 
of confirmation. The indirect method, by recognizing and acting upon 
it as a valid law and inviting others to do so, might be equally ef
fectual. The question of confirmation is not one of form, but of the ex
pression of legislative will; and when we find the will expressed in any 
form of words, direct or indirect, it is sufficient." 

In State vs. Cincinnati, 52 Ohio St., 419, it is held: 

"An amended section of a statute takes the place of the original 
section, and must be construed with reference to the other sections, and 
they with reference to it; the whole statute, after the amendment, has 
the same effect as if re-enacted with the amendment, and hence, an 
unconstitutional statute may be amended into a constitutional one, so 
far as its future operation is concerned, by removing its objectionable 
provisions, or supplying others to confirm it to the requirements of the 
constitution." 

The act of the legislature in passing the amendatory act in 100 Ohio Laws, 
69, which was adopted by the required two-thirds vote in each house, was a con
firmation and recognition of the act in 99 Ohio Laws, 607. It was an expression 
of the legislative will that this act should stand as a valid law, and this latter act 
was passed by a constitutional majority. 

It is my conclusion that the criminal court of Canton is a legally estab
lished court and that it can exercise the jurisdiction and procedure prescribed in 
the act of 99 Ohio Laws, 607. 

Respectfully, 
NrcROLAs ]. WEISAND, 

Special Counsel. 
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320. 

IXITIATIVE AXD REFEREXDU~I ACT-ORDIXAXCE PROVIDIXG FOR 
REFUXDIXG IXDEBTEDXESS- "DIERGEXCY"- SIXTY -DAY IX
OPERATIOX AXD SUSPEXSIOX OF EFFECT. 

An ordinance Providing for the ref11nding of an existing indebtedness of a 
municipality is not within paragraph 2, of Section 2, of the initiative and referea
dum act, requiring certain ordinances to remain ineffective for sixty days. 

As such au ordinance, however, is an exercise of a power delegated to a mtmici
pality, it is within paragraph 1, of Section 2, of the said act, and is subject to a 
referendum petition within thirty days. As it is not provided otherwise, the ordi
nance shall take effect as prior to the act. 

By provision of Section 3, of the act, this ordinance, if its nature justifies the 
same, may, within its terms, be declared an "Emergency" measure within the mean
ing oi this section, and be permitted thereby to go into effect immediately. 

CoLUMBUS, OHIO, April 15, 1912. 

HoN. A. ]. LAYNE, City Solicitor, Ironton, Ohio. 

DEAR SIR :-Under date of March 9th you wrote me as follows: 

"The question has arisen relative to whether an ordinance provid
ing for the refunding of bonds comes under the referendum law, re
quiring sixty days to elapse before the ordinance goes into effect. As 
this ordinance does not provide for the expenditu're of money, it is our 
opinion that if the ordinance provides specifically that thi5 is an emer
gency measure that ten days is sufficient for the publication of the ordi
nance. In view of the fact that a difference of opinion on this question 
might interfere with th~ sale of the bonds, w~ would like to have your 
opinion on this matter before passing the ordinance." 

Section 3916, General Code, provides as follows: 

"For the purpose of extending the time of payment of any in
debtedness, which from its limits of taxation the corporation is unable 
to pay at maturity, or when it appears to the council for the best interest 
of the corporation, the council thereof may issue bonds of the corpo
ration or borrow money so as to change but not to increase the indebted
ness, in such amounts, for such length of time and at such rate of inter
est as the council deems proper, not to exceed six per cent. per annum, 
payable annually or semi-annually." 

Section 3917, General Code, provides as follows: 

"Xo indebtedness of such municipal corporation shall be funded, 
refunded, or extended, unless it shall first be determined to be an exist
ing valid and binding obligation of the corporation by a formal resolu
tion of the council thereof. Such resolution shall also state the amount 
of the existing indebtedness to be funded, refunded or extended, the 
aggregate amount of bonds to be issued therefor, their number and de
nomination, the date of maturity, the rate of interest they shall bear 
and the place of payment of principal and interest." 
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The first paragraph of Section 2, of the initiative and referendum act, 102 
Ohio Laws, 521, known as Section 4227-2, General Code, provides in part as 
follows: 

"Any ordinance * * * of a municipal corporation granting, 
a franchise creating a right, involving the expenditure of money or 
exercising any other power delegated to such municipal corporation by 
the general assembly, shall be submitted to the qualified electors for 
their approval or rejection in the manner herein provided, if within 
thirty days after the passage or adoption of such ordinance * * * 
by the council, there be filed with the clerk of such municipal corpo
ration, a petition * * *." 

The second paragraph provides : 

"No * * * ordinance * * * of any municipal corporation, 
creating a right, involving the expenditure of money, granting a fran
chise, conferring, e.xtending or renewing- a right to use of the streets, 
or regulating the use of the streets for water * * * shall become effective 
in less than sixty days after its passage." 

Section 3, of the initiative and referendum act, provides as follows: 

"All other acts of city council not included among those specified 
in Section 2, of this act, shall also remain inoperative for sixty days after 
their passage and may be submitted to popular vote in the manner herein 
provided, except that any act, not included within those specified in 
Section 2, of this act, as remaining inoperative for sixty days and 
which is declared to be an emergency measure and receiving a three
fourths majority in council of such municipal corporation may go into 
effect immediately and remain in effect until repealed by city council or 
by direct vote of the people as herein provided." 

By a consideration of Section 3916, General Code, supra., it will be seen that 
the purpose of a refunding bond is to extend the time of payment of any indebt
edness, or change the indebtedness, but that it is specifically provided that such in
debtedness shall not be increased. I am, therefore, of the opinion that an ordi
nance providing for the refunding of bonds can in no sense be considered as an 
ordinance involving the expenditure of money as such term is used in the initiative 
and referendum act for the reason that such bonds are to take care of an existing, 
valid and binding obligation of the corporation theretofore incurred. Such an ordi
nance would not, therefore, be within paragraph 2, of Section 2 of said act as it 
would not come within any of the other classifications contained in said paragraph 
2 of said Section 2. -

Paragraph 1, of Section 2, of said act, provides that an ordinance "exercising 
any other power delegated to such municipal corporation by the general assembly." 
The power to fund or refund the indebtedness of a corporation is a power spe
cifically delegated by Section 3916 General Code, supra., by the general assembly 
to a municipal corporation, and I am, therefore, of the opinion that an ordinance 
providing for the refunding of bonds would come within the first paragraph of 
said Section 2. 

Upon an examination of said Section 2 of said act, it will be seen that there 
is no provision when the ordinances coming within said section and not coming 
within the second paragraph of said act shall go into effect, and although it pro-
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vides that a referendum petition may be filed within thirty days after the passage 
thereof, yet I am of the opinion that such an ordinance would go into effect in the 
same manner as it would prior to the passage of the initiative and referendum 
act, subject, however, to be suspended in its operation upon the filing of a refer
endum petition within the required thirty days. 

Section 3, of the initiative and referendum act, foregoing set forth, states 
that "all other acts not included among those specified in Section 2, shall remain 
inoperative for sixty days after passage, except that any act not included within 
those specified in Section 2 as remaining inoperative for sixty days and declared 
to be an emergency measure, and receiving a three-fourths majority in council, 
may go into effect immediately and remain in effect until repealed. 

I am unable from your inr]uiry to determine whether or not there is any 
emergency, as the same is understood in law which could exist for the passage of 
an ordinance for the refunding of bonds. 

An emergency has been defined as follows: 
"Emergency" is defined by the Century Dictionary as follows: 

"A sudden or unexpected happening; an unforeseen occurrence or 
condition; specifically, a perplexing contingency or complication of cir
cumstances." 

Again, 

"A sudden or unexpected occasion for action; exigency; pressing 
necessity." 

Again, 

"Something not calculated upon; an unexpected gain." 

"Emergency" is defined by Webster to be : 

"A condition of things happening suddenly or unexpectedly; an 
unforeseen occurrence; a sudden occasion." 

Again, 

"Any event or occasional combination of circumstance which calls 
for immediate action or remedy; pressing necessity; exigency." 

I have heretofore stated in an opinion that I do not believe that council can 
declare an act to be an emergency measure which could not be considered under 
the definition of "emergency" to be such. 

If, however, an ordinance providing for the refunding of bonds could under 
the definition of "emergency" be considered as an emergency measure, it would 
be well to have the same so declared in such ordinance and the same could then 
go into effect, as it would have prior to the passage of the initiative and referen
dum act and remain in effect until repealed by council or by direct vote of the 
people. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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328. 

ORDINANCE FOR SEWER DIPROVE:\IEI\T-RESOLUTION OF NECES
SITY UNNECESSARY WHERE ALL COSTS ARE PAID BY CITY
VOTE OF ELECTORS ON CONTRACT WITH PRIVATE WATER 
COMPANY. 

A city ordinance declaring it necessary and determining to proceed with a 
storm water sewer, and providing for the payment of the cost thereof by the city, 
is valid, the resolution of necessity not being required in such sewer improve
ments except where part of the cost of the improvements is paid by assessment on 
property holders. 

Under Section 3981, General Code, a contract entered into between a city and 
a water company for a supply of water to the city and its citi:::ens, must be sub
mitted to a vote of the electors of the city. 

CoLUMBUS, 0Hro, May 8, 1912. 

HoN. MARSHALL G. FENTON, City Solicitor, Chillicothe, Ohio. 
DEAR SIR :-I beg to acknowledge receipt of your letter of April 3d, enclosing 

copy of Ordinance No. 345, N. S., of the city of Chillicothe, which is in part 
as follows: 

"AN ORDINANCE. 

"Declaring it necessary and determining to proceed with the con
struction of a storm water.sewer in Eighth and Ninth streets from the 
Honey Creek sewer in Caldwell street to Mulberry street,' in Mulberry 
street from Ninth to Tenth street. 

"Be it ordained, by the city council of the city of Chillicothe, Ohio, 
three-fourths of the members elected thereto concuring: 

"SECTION 1. That it is necessary to improve Eight and Ninth 
streets from the Honey Creek sewer in Caldwell street to Mulberry 
street, and Mulberry street from Ninth to Tenth street by construct
ing therein a storm water sewer, together with all the necessary catch 
basins, manholes, etc., and that it is hereby determined to proceed with 
the construction of said storm water sewer in accordance with the plans 
adopted by council, October 10, 1911, and now on file in the office 
of the auditor of said city, which specifications are hereby approved, and 
of the materials set forth in the following approximate estimate of the 
proposed improvement: 

"* * * * * * * * * * * * * 
"SECTION 2. That the whole cost of said improvement, including the 

cost of any real estate or interest therein, purchased or appropri
ated, and the cost of any appropriation proceedings therefor, and the -
damages awarded any owner of adjoining lands and interest therein, and 
the cost and expense of any such award, the cost of construction and all 
other necessary expenses shall be paid by the city of Chillicothe, state 
of Ohio, out of the proceeds of the sale of bonds to be issued by the 
said city for such purpose in the manner provided by law. 

"SECTION 3. That the director of public service be and hereby is 
authorized and directed to make and execute a contract for said im
provement with the lowest and best bidder after advertisement, accord
ing to law. 
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"SECTION 4. That the clerk be and he is hereby directed to cause 
this ordinance to be published in the manner provided by law." 
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You call my attention to the fact that the resolution of necessity and the ordi
nance determining to proceed are attempted to be included in the same act of 
council. You submit thereon the following question: 

"1. Is the above ordinance valid as a whole? 
"2. Is it valid as a resolution of necessity?" 

You also submit the following independent question: 

"::VIust a contract, entered into between a city and a private com
pany for a supply of water to the city and its citizens, be submitted to 
a vote of the electors of the city?" 

Your first question is somewhat novel; it is made so by the provisions of Sec
tion 2, of the ordinance, which is to the general effect that the entire cost of the 
proposed improvement shall be paid by the city of Chillicothe, no part thereof 
being assessed either upon the owners of abutting property or upon those of spe
cially benefited property, or property lying within the bounds of any sewer district 
of the city. This fact becomes of importance in connection with Section 3814 and 
succeeding sections of the General Code. I quote such portions of these sections 
as are necessary to illustrate the point I have in mind. 

"Sec. 3814. When it is deemed necessary by a municipal corpo
ration to make a public improvement to be paid for in whole or i11 part by 
special assessmc11fs, council shall declare the necessity thereof * * *." 

Sec. 3816, which provides for having on file, in the office of the director of 
public service, the plans and specifications, etc., of the proposed improvement, is 
qualified by the introductory clause "At the time of the passage of such resolu
tion;" so that the remainder of the section only applies to cases covered by Sec
tion 3814. 

Section 3823 provides in part as follows: 

"An owner of a lot, or of land, bounding or abutting upon a pro
posed improvement, claiming that he will sustain damages by reason of 
the improvement, within two weeks after the service of the notice or the 
completion of the publication thereof, shall file a claim in writing with 
the clerk of the council, setting forth the amount of the damages claimed, 
with a general description of the property with respect to which it is 
claimed the injury will accrue. * * *" 

It must be noted here that this section applies to.all "proposed improvements," 
and not merely to those to be paid for in part by assessments. 

Section 3825 provides for what is familiarly known as the ordinance deter
mining to proceed. It is as follows: 

"If the council decides to proceed with the improvement, an ordi
nance for the purpose shall be passed. Such ordinance shall set forth 
specifically the lots and lands to be assessed for the improvement, shall 
contain a statement of the general nature of that may be bid upon there
for, the mode of payment therefor, a reference to the resolution there-
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tofore passed for such improvement with date o£ Its passage, and a state
ment of the intention of council to proceed therewith in accordance with 
such resolution and in accordance with the plans, specifications, esti
mates and profiles provided for such improvement." 

The chief office of this ordinance, as is apparent upon its face, is to furnish 
the necessary directions to the administrative officers of the city government; the 
rights of the public are not intended to be safeguarded by it; it notifies the treas
urer as to his duty with respect to the collection of the assessment; and it notifies 
the director of public service as to his duty with respect to the terms of the con
tract for the improvement. It is made clear by Section 3824 that the council may 
determine to proceed with an improvement without determining the extent of the 
damages. That section is as follows: 

"At the expiration of the time limited for so filing claims for dam
ages, the council shall determine whether it will proceed with the pro
posed improvement or not, and whether the claims for damages so filed 
shall be judicially inquired into, as hereinafter provided, before com
mencing, or after the completion of the proposed improvements." 

The procedure for carrying this section into effect is found in Section 3829, 
which I do not quote. 

Section 3833 provides as follows: 

"The contract for any such improvement shall be let by the director 
of public service, in the same manner as other contracts, and in case all 
bids be rejected, such director in cities and the council in villages may 
order a readvertisement for bids." 

There might be some doubt, in view of the facts to which I have called at
tention, as to the application of this section to all improvements. This point is 
immaterial, however, in view of the statutes relating to the general powers and 
duties of the council and the director of public service, respectively, with respect 
to the making of contracts. I need not quote these sections. 

Coming now to the more specific pmvisions relating to sewers, it is to be 
observed that Sections 3871, et seq., General Code, relate generally to the construc
tion of sewers by sewer districts, according to a system devised by the engineer. 
The ordinance does not disclose, on its face, that the proposed proceeding is in 
accordance with a plan of sewerage which has been prepared; if it is, then, of 
course, it is governed by Sections 3878 and 3879, General Code, which require the 
passage of a resolution of necessity and a separate ordinance determining to pro
ceed as in o_ther cases, whenever the council deems it necessary to construct a part 
of the sewer provided for in the plan. 

If this proceeding is independent of any plan but is,. as it seems to be, an 
ordinance providing for the construction of a single storm water sewer, then I am of 
the opinion that the sections last above cited do not apply. . 

Section 3882 is of particular interest in connection w.ith this question ; it pro. 
vides as follows: 

"If in its opm1on expedient, the council may provide for the con
struction of main drains and branch drains connecting therewith without 
previously adopting any plan of sewerage or division of the territory of 
the municipal corporation or any part thereof, into districts, and may 
assess the cost and expense thereof upon such lots or lands as shall be 
designated in the ordinance to improve, or they may be paid from the 
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sewer fund, or by the municipal corporation at large, as council deter
mines, and such proceedings shall be had in respect to such improve
ments and assessments as are provided for herein for the construction 
of main or branch sewers according to a previously adopted plan." 
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The real problem presented by your first question arises out of the language 
of Section 3882. The question is as to whether or not this section, in enacting that 
"such proceedings shall be had in respect to such improvements and assessments 
as are provided for herein for the construction of main or branch sewers, accord
ing to a previously adopted plan," intends to make necessary the same proceed
ings when no assessment is to be made as when a part of the cost of the improve
ment is to be assessed upon specially benefited property. Under Section 3814 and 
succeeding sections, it has been held, in the case of The East End Banking and 
Trust Company vs. The City of Cleveland, 1 N. P., n. s. 493, affirmed by the su
preme court without report, that the passing of a separate resolution of necessity 
an ordinance determining to proceed is not necessary where the whole cost of the 
improvement is to be borne by the municipal corporation. Lawrence, J., deliver
ing the opinion of the common pleas court, points out that under former statutes, 
existing prior to the adoption of the 11unicipal Code of 1902, all municipal improve
ments were required to be made in this way; i. e., by the passage of a resolution 
of necessity and the adoption of an ordinance determining to proceed. Since that 
time, however, the provisions, as construed by the judge, are held applicable only 
to cases in which the improvement is to be paid for in whole or in part by special 
assessments. The exact question arose out of a controversy as to whether or not 
a property owner who failed to present his claim for damages within two weeks 
after the service of the notice or the completion of the publication thereof as pre
scribed in present Section 3823, General Code, was barred from asserting such 
a claim. The court held that he was not so barred because Section 3823, then Sec
tion 54, :\Iunicipal Code, in common with all the statutes in pari 111ateria, related 
solely to the making of public improvements to be paid for in part by assessment. 

Does, then, this reasoning, which seems to me to be absolutely correct, apply 
to Section 3882? That section, in common with the other sections which are 
quoted in this opinion, is found in the chapter which purports to relate to "assess
ments;" yet, in specific terms, it applies to the construction of drains which may 
be paid for by the municipal corporation at large, and requires that such improve
ment shall be made by following such proceedings as are prescribed for the con
struction of sewers, according to a previously adopted plan. 

Careful analysis of Section 3882 l.s necessary in order to determine whether 
or not the rule of construction to which the other sections of the chapter are sub
ject is to be applied to it. On the other hand, the considerations already men
tioned seem to lead to the conclusion that although a branch sewer is being con
structed without assessment, the procedure of making assessments must be followed. 
However, it does not seem reasonable that the general assembly should have in
tended that a paving improvement or a grade crossing elimination, or any other of 
the improvements, might be constructed by the city without going through with all 
the formalities incident to the making of an assessment; and yet, if a sewer is to 
be laid without assessment, these very formalities must be ohserved; that is to 
say, there does not seem to be any logical reason for making a special exception 
with respect to the construction of sewers. 

It is possible to construe Section 3882, ~ithout doing any violence to its lan
guage, so as to make the last clause thereof applicable only to cases in which 
assessments are to be made ; that clause provides that "such proceedings shall be 
had in respect to such improvements and assessments as are provided for herein 
for the construction of main or branch sewers, according to a previously adopted 
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plan." Now, the construction of sewers according to a previously adopted plan 
might be made in one of two ways; the sections relating to such plan provide, it is 
true, for the making of assessments by sewer districts, but there is nothing to pre
vent a municipal corporation from constructing a sewerage system according to a 
previously adopted plan without assessing any part of the cost thereof upon spe
cially benefited property. Sanitation and sewage disposal are matters of public 
interest, not mere private services, and there is no reason whatever, as far as I 
am able to ascertain, why a municipal corporation should be deemed obliged to 
assess· any portion of the cost of construction of any sewer against any property. 

It follows from all this that when the legislature required that the same 
proceedings should be had in the case of the construction ofa single sewer without 
assessment as provided for in the case of the construction of sewers according to 
a previously adopted plan, it might well have had in mind the possibility of the 
construction of a sewerage system without assessment. · 

To what end this reasoning might lead is perhaps immaterial in consideration 
of this question. In my opinion, whether or not all the procedure of assessment 
is, by reason of the peculiar language of the related statutes, necessary, in strict 
law, in the case of the construction of a sewer to be paid for by the city, the fail
ure to pass a separate resolution of necessity and an ordinance determining to 
proceed is not fatal to any step of the procedure in such case. The sole office of 
the resolution of necessity is to afford to property owners, who will be damaged 
by the proposed improvement, opportunity to file their claims of damage. If notice 
were served under the ordinance which you present to me, and if the same was 
published as required by law for the resolution of necessity, each owner of prop
erty is duly charged with notice in the premises; inasmuch as there is no assess
ment to be made, such a claim for damages may be asserted against the municipal 
corporation at any time, and the sole question would be that raised in the Cleve
land case, namely, as to whether or not the limitation of two weeks, within which 
to file claims for damages, would apply. 

There are no property owners to be notified of the city's intention to asses~ 
their lands, because no assessment is to be made. 

Waiving, then, the technical question which might be raised, I am. of the 
opinion that the ordinance above quoted affords legal ground and sufficient author
ity to the director of public service to proceed with the improvement, and does 
not deprive any property owner, who may suffer special damage by reason of such 
improvement, of an opportunity to have the matter of his damages adjudicated as 
guaranteed by the constitution. 

I have, as you will observe, answered both of your first two questions in the 
foregoing discussion, not categorically, it is true, but sufficiently, I think, for your 
purpose. 

Coming now to your third question, I beg to advise that it is cxpre,sly pro- . 
vided by Section 3981, of the General Code that 

"A municipal corporation may contract with any individual or individ
uals or an incorporated company for supplying water for fire purposes, or 
for cisterns, reservoirs, streets, sqi.tares and other public places within the 
corporate limits, or for the purpose of supplying the citizens af such munici
pal corporation with water for such time, and upon such terms as may be 
agreed upon. But such contract shall not be executed or binding upon the 
municipal corporation until it has been ratified by a vote of the electors 
thereof, at a special or general election, and the municipal corporation 
shall have the same power to protect such water supply and prevent the 
pollution thereof as though the waterworks were owned by such munici
pal corporation." 
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There seems to be no question as to the meaning of this section; it clearly 
requires that contracts, such as that concerning which you inquire, must be sub
mitted to a vote of the electors. 

Very truly yours, 
TIMOTHY s. HOGAN. 

Attorney General. 

332. 

PUBLICATIOX OF ORDINAXCES-ASSESSIXG ORDI::-..'ANCE-"GEX
ERAL NATURE" AXD "PROVIDING FOR AX UIPROVE:\IEXT." 

An assessing ordinance is not an ordilzance of a '·general nature" nor is it aa 
ordinance "pro"'·iding for an improvement" within the meaning of Sectioa 4227, 
General Code, providing for the publication of such ordina1zces. 

Tlze fact that such ordinance had not been pub/is/zed would not prove an1 
obstacle in an action for tlze collection of an assessment. 

Cou;MBUS, OHIO, April 24, 1912. 

HoN. F. G. LoNG, City Solicitor, Bellefontaiue, Ohio. 
DEAR SIR :-Under date of February 1, 1912, you stated you desired my 

opinion as to whether or not an assessing ordinance must be published before be
coming effective. 

Section 4227, General Code, provides that ordinances of a general nature or 
providing for improvement shall be published before going into operation, and 
that no ordinance shall take effect until the expiration of ten days after the first 
publication of such notice. 

The question arises, therefore, as to whether or not an assessing ordinance is: 
(a) An ordinance of a general nature; 
(b) An ordinance providing for improvement. 
A. An assessment for street purposes has been defined: 

"As those special and local impositions upon property in the im
mediate vicinity of an improved street, which were necessary to pay for 
the improvement, and laid with reference to the spe_cial benefit derived 
from the expenditure of the money. 

"Hill vs. Higdon 5 0. S. 243,-247 cited with apprO\·al in Raymond 
vs. Cleveland 42 0. S. 522-527." 

Since it has been determined that an assessing ordinance is purely a special 
and local imposition upon property, I am of opinion that such an ordinance cannot 
be considered as an ordinance of a general nature. 

B. The next question to he determined is whether or not such an ordinance 
is one providing for improvement. 

l\!y predecessor, the Hon. U. G. Denman rendered an opinion under date of 
February 13, 1909, wherein he states: 

"I am of the opinion that the assessing ordinance is an ordinance 
'providing for improvements' within the meaning of the statute as quoted 
above. The improvement is not provided for when the resolution 
declaring the necessity, and the ordinance determining to proceed with 
the improvement, are passed, but since the improvement is to be paid 
for by special assessments upon abutting or benefited properties, it is 
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further necessary to, pass another ordinance to make such assessments, 
and thereby provide for the payment of the cost and expense of making 
the improvement." 

This opinion proceeds upon the basis that the provision of statute· that an 
ordinance providing for improvements shall be published means not only such 
ordinance as prO\·icle or authorize the improvement but likewise the payment for 
such improvement. In other words, this ruling extends the meaning of the 
words "providing for'' to include everything necessary not only to fully authorize the 
improvement, but such other ordinances as are necessary to· be passed in order to 
create the funds necessary for the payment thereof. 

In my opinion this is entirely too broad a meaning to be given to the words 
''providing for." As I view the m·eaning of such words it is only such ordinances 
as are necessary to provide for the making of the improvement that are required 
to be published. 

In the case of Kohler Brick Co., City of Toledo, 10 C. C. n. s. 137 the 
contention was made that the assessment ordinances in such case was not pub
lished as required by Revised Statutes 1695 ( 1536-621 R. S.) which contained the 
same provision as Section 4227, General Code, for the reason that it \\as not all 
published. Said ordinance referred to a report of the assescors, and it was 
urged that the report was thereby made a part of the ordinance, and should have 
been published with it which was not clone. The ·court on p. 417 says: 

"But we are of the opinion that it was not necessary to publish 
this ordinance at all: so that we need not pass upon the question whether 
the schedule was made a part of the ordinance so that in case the publica
tion of any part of it was required, the schedule should be pub
lished with it. 

"Revised Statute 1695 (Sec. 536-621) requires that: 
"'Ordinances of a general nature or providing for improvements 

shall be published in some newspaper of general circulation in the cor
poration.' 

"This ordinance was not an ordinance providing for an improve
ment; the improvement had been provided for; and it was not an or
dinance of a general nature, but was of a special nature." 

As I Yiew the matter the ruling of the circuit court in the above case is 
the better one and I, therefore, hold that an assessing ordinance is not required to 
be published. 

You ask for my opinion as to whether the collection of an asses:.ment could 
be enforced if it was necessary to bring an action for the same if the assessing 
ordinance is not published. Having determined that the assessing ordinance does 
not require publication under the statute, I am of the opinion that the fact that the 
assessing orclii1ance is not published will not militate against the collection of an 
assessment if it is necessary to bring an action for the same. 

Very truly yours, 
TIMOTHY s. HOGAN, 

Attomey General. 
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333. 
"XEW5,P.\PERS OF GEXERAL CIRCCL:\TIOX"-PCBLIC.\TIOX OF OR

DIXAXCES AXD RESOLVTIOXS. 

IVI!etfler or not a lle'IA'sPaPer is of "gcne;·al circl!latioa" as intended by Scc
tious 4228 alld 4229, General Code, pertainilzg to publicatiolls of ordi;zauces, resolu
tioJzs, etc., is a question of fact. 

Tlze following elcuzents, however, arc essential.· 
1. Tlze circulatio11 must ;zot be collfiued to a particular class, but must lza<;e a 

substantial circulation outside of said class. 
2. The circulation must 1zot be confined to a particular territory but must reaclz 

substantially all parts of tlze city. 
Tlze paper must co1ztain ge1zeral news but may be primarily devoted to special 

legal, scientific or religious topics. 
Under tlzesc rules, it is possible that a 11ewspaper witlz a paid up subscriptioil 

of three lzwzdred aud forty, may be c01zsidcrcd a ne'IA•spaper of gcnaal circulatioll 
in a city with a populatiou of 5,732, pro'i-"ided all eleuzents are present. 

CoLt::-IBt:s, OHIO, April 15, 1912. 

HaN. HARRY F. \VrTTENBRINK, City Solicitor, St. Mar:;s, Ohio. 
DEAR SIR :-Under date of January 23rd you call my attention to Section 

4228-4229, General Code, which provides for the publication of ordinances and 
resolutions requiring publication in two newspapers of opposite politics "of general 
circulation." 

You desire our opinion as to what should be the subscription list of a news
paper published in a city of 5732 population so as to be classed as a newspaper of 
general circulataion. As you state in your letter this is a question of fact and a 
matter to be determined by the jury, but that you desire some exprcssiou of 
opinion from this office of the subject. 

Under elate of February 2nd you re~tate your question as: 

''Can a newspaper with a paid up subcription of 340 be considered 
a newspaper of general circulation in a city with a population of 5,732. 
as is the case in St. ::\Jarys, Ohio." 

It would be impossible for me to lay clown any hard and fast rule in reference 
to the matter as it is one concerning which there can he a wide difference of 
opinion. The term "general circulation," as it appears to me, refers to two things: 

(1) That the circulation must not be confined to a particular class ; 
(2) That it must not be confined to a particular territory within the 

municipality. 
The great trend of authorities seems to he that a newspaper, as ordinarily 

understood, is a publication which contains what is called the gcl!cral currc1zt IIC1c'S 

of the day, but that it is not e;;sential that it be devoted exclm.ively to the dis
semination of news of a general character and may b~ one devoted primarily 
to the discussion of religious, legal or scientific topics. 

, \Vhcn we come, however, to a consideration of the term "general circulation," 
having determined that the publication in question is a newspaper, it would seem 
to me that if such publication were one devoted primarily to discussion of 
religious, legal, commercial or scientific topics it is necessary that such new~paper 
shall circulate beyond the particular class for which it is inte;Hled. Various cases 
have held that a newspaper devoted primarily to legal news but containing general 
current news of the clay is a newspaper of general circulation when it is shown 

26-Yol. 11-A. G. 
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that it circulates not only among lawyers, but business men, brokers and bankers 
as well, I do not undertake to say how great a circulation such newspaper should 
have outside of the particular class, but it should be a substantial circulation. 

Second. It seems to me that a newpaper in order to be considered of general 
circulation would have to circulate in the municipality generally. I do not mean by 
that that it must have readers in each and every block in the city, or that it must 
circulate even in every part of the city, but it must circulate so generally as to 
reach substantially all parts of the city. 

In your inquiry you state that the newspaper in question has 340 paid up sub
scriptions in a city with a population of 5,732. 

If the newspaper in question circulates solely in one single portion of the 
municipality although it has 340 paid up subscribers I would not personally consider 
it as a newspaper of general circulation. If, however, the subscription list would 
disclose that it went into the various sections of the city I would consider, pro
vided the other elements are· present, that it was a newspaper of general cir
culation. 

\Vhile I am well aware that what I have said establishes no definite and 
positive ·rule to guide you, yet it is solely a matter of fact and is one concerning 
which the legislature has not seen fit to determine by positive provision of law, I 
am unable to give you a more definite rule to follow. 

I would call your attention to the case of state ex rei, Sentinel Co., vs. 
Wood Co. 33 0. C. C. 93 (Co mrs.) wherein the court considered the question of 
what under the provisions of Section 2508 would be considered "general circulation" 
for a newspaper. 

The third branch of the syllabus of said case is as follows: 

"A newspaper having a circulation of about 800 subscribers in a 
county of about 50,000 inhabitants, in fifteen of the twenty townships 
of which it had a circulation of thirty-six subscribers out of a popula
tion of 35,000 or more, and the remainder of its circulation being in a 
part of the county containing the other five townships, is a paper of 
general circulation within the meaning of General Code 2508." 

This case was affirmed without report by the supreme court in the case of 
State vs. Sackman, 84 0. S. 447. 

It would seem, therefore, that the supreme court of Ohio in affirming the 
circuit court has established the rule that a newspaper is of general circulation al
though said paper does not circulate in all parts of the particular district and in 
a greater part thereof has but an insignificant circulation, the major portion of the 
circulation of such newspaper being in but a small portion of such district. 

v err truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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335. 

RIPARIAX RIGHTS-LAKE ERIE AXD CITY OF CLEVELA~D- HARBOR 
LINE AND BREAKWATER ESTABLISH::\IENT-RIGHTS OF STATE, 
FEDERAL GOVERN::\1EXT, CITY AND SHORE OWNERS. 

The circuit court in the decision of White vs. City of Cleveland has recogni:::ed 
the right of the riparian owner to fill in and reclaim land from his shore line to the 
point of navigability as established by the state or by the national goc•emme11t in 
its regulation of interstate commerce, until such time as this right may be taken 
away by the state. 

When land is so filled in and reclaimed, the title to the made lands is identical 
with and subject to the same rights and burdens as the title to the uplands. The 
state therefore, has only such rights of reference to the made lands as it could 
have exercised with reference to the j"onner shore lands. 

The following plans are submitted for an opinion with respect to their legalit:y: 
1. By the river and harbor commission of Cleveland; 
To construct an island within the harbor as limited by the breakwater COII

structed by the U. S. govemment. 
· 2. By the river a11d harbor committee of the Clevelalld chamber of commerce: 

By agreement of all parties concerned, to connect made land with the shore 
land reservi11g a right of way for public purposes. 

Section 10 of the act of Congress of March 3, 1899, 30 Statutes at Large, 
1121-1151 provides that no obstruction 1zot affirmatively authori:::ed by collgress to the 
navigable capacity of any waters of the United States shall be made; and further 
forbids the building of ally obstruction outside of harbor lines or where 110 
harbor lines have been established, e.1:cept 'upon plans recommended by the chief 
of ellgineers and authori::ed by the secretary of war; and also forbids inter
ference with the course or. capacity of the waters within the limits of any break
water unless a recommendation has been made by the chief of engineers and author
i::ation made by the secretary of war. 

The United States in this case has established a breakwater but has not as 
yet established a harbor line. 

The above statute has been construed however, to leaz:e the right to the states 
and local authorities to pass suclz legislati01z as does llOt co11ftict with the U. S. 
legislation therein laid down, and therefore to leave to suclz authorities, tlu~ 
exclusive right to regulate obstructiolls withill the U. S. harbor line and to determine 
to what extent lands may be filled in alld new lallds made so long as such determina
tions do not conflict with acts of congress upon tlze same subject. 

As to tlze island plan: 
Where a11 island sprillgs up of itself or arises from natural causes, title to 

the same accrues to the submerged lands alld llot to the shore lands. 
A shore ow11er is subject to both gaills alld losses which occur to his land by 

reason of llatural causes. TV/zen artificial interference is made with his riparian 
rights however, he must be comPellsaated for losses occasioned thereby, to these 
rights of wharfage, egress to navigatioll, fishing facilities, etc. 

Said islalld with tlze conswt of federal a11d state authorities, may therefore, 
be constructed subject to these rules, tlze best plan seemillg to be that of havillg 
the federal goverllment establish the harbor lhze at a convenient place, outside of 
wlzich with tlze collsent of the federal alld state officials, tlze islalld could be 
C011structed. 

As to the second plan: 
Tlze state has colltrol of the harbor within the harbor line and subject to the 

riparian rights of the shore owner may regulate tlze fillillg in of land, and tlze right 
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of the state to lay out roads and rights of way over submerged lands is well es
tablished. There can be no objections to proceedings to which all parties agree-. 
Until these plans have been effected, all encroachment ttpo11 the harbor should be 
opposed by the city. 

CoLUMBUS, OHIO, April 16, 1912. 

HoN. E. K. WILcox, City Solicitor, Cleveland, Ohio. 
DEAR Sm:-Your favor of February 9; 1912, is received in which you state as 

follows: 

"I am pleased to refer to a communication addressed to you by 1\fr. 
R. E. Collins, clerk, and enclosing a certified c6py of resolution No. 
23660, adopted by the council of the city of Cleveland, and I would 
greatly appreciate your opinion as therein requested." 

The resolution referred to reads: 

"WHEREAS, the attorney general, in an opmwn rendered some time 
ago, said that the title to the submerged lands near the shores of 
Lake Erie is in the state of Ohio, and that it is competent for the state 
to make such disposition of such lands as the public interest requires; and 

"WHEREAS, the Pennsylvania company has filled in over the sub
merged lands in front of its premises on the lake shore, and in the city 
of Cleveland, and between the shore line and the harbor line, as es
tablished by the national government; therefore, be it 

"Resolved by the council of the city of Cleveland, state of Ohio, 
that the attorney general be requested to report to the council his 
opinion, as to what rights the state of Ohio has" or may now exercise 
with reference to the made lands over such submerged lands; be it further 

"Resolved, that the clerk be and he is hereby directed to forward 
to the attorney general a certified copy of this resolution." 

Under date of November 1, 1911, in an opinion rendered by this department 
to the state board of public works it was held as follows: 

"While the authorities and text writers do not agree upon the 
right of the riparian owner to reclaim the submerged lands, the 
weight of authority is that the riparian owner has a right to fill in 
and reclaim the submerged lands, so long as he does not interfere with 
the rights of the public to use the waters for navigation; that this 
right is a license or franchise, revocable at the will of the legislature, 
but when the license has been exercised by filling in, the right is ir
revocable. 

"The title to the made or reclaimed land attaches to the owner of 
the uplands. 

"In many states this is a subject of legislative control and the rights 
of the riparian owners are governed by statute." 

Since rendering the above opinion the circuit court of Cuyahoga county has 
passed upon this question. 

The first syllabus in case of White vs. City of Cleveland, 14 Cir. Ct. X. S., 
369 (Ohio Law Rep. December 25, 1911), reads: 
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"The city of Cleveland having, in 1872, appropriated for park pur
poses certain lands bordering on Lake Erie, thereby acquired an ease
ment for park purposes in the shore and the riparian rights appurtenant 
thereto, which include the right to wharf out and make la11d to the 
limit of navigability 11nless prevented by the state; having made land 
without interference by the state, the made land is affected by the same 
easemeut for park purposes with which the shore lands are affected, as 
are also any piers built out in front of the made land." 
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This decision is a recognition of the right of a riparian owner to fill m and 
reclaim land from his shore line to the point of navigability as may be es
tablished by the state or by the national government in the regulation of commerce, 
unless such filling in of land is prevented by the state. It is also a recognition 
that the title to the made land attaches to, and is the same as, the title to the up
land. If the owner of the upland has a title in fee simple, he takes a title in 
fee simple to the made or reclaimed land. In other words the title to the made 
land is the same and is subject to the same burdens as the title to the uplands. 

This is the rule of title in those states which recognize the right of the riparian 
owner to build out and reclaim the submerged lands. In the states which do 
not recognize that right, the title remains in the state or in its grantee. 

In case of Nieney vs. Kolan, 67 A., 1008, (Sup. Ct. of New Jersey, 1907), 
it is held: 

"Under the common law, if the owner of land bounded by the shore 
upon tide waters make improvements upon or reclaim the shore ad
joining his lands, the part of the shore so improved or reclaimed ·be
longs to him, and cannot be granted by the state." 

In case of Sioux City vs. Chicago and X orthwestern Railway Co., 129 Iowa 
694, it is held : 

"The title to accreted or reclaimed land goes with the fee to which 
it is annexed." 

Some of the cases cited in the opinion of November 1, 1911, hold to the 
same effect. 

The case of White vs. City of Cleveland, 14 C. C. X. S. 369, supra, which is 
the only authority I find in Ohio directly upon this subject, has been taken on 
error to the supreme court of Ohio, and its decision is awaited with interest. In 
that case it is urged by the city of Cleveland that the title to the made land 
remains in the state, unless authority has been given by the state to reclaim such 
land. This contention, however, was not sustained by the circuit court and we can 
only await the decision of the supreme court for a final settlement of this question. 

If the supreme court sustains the decision of the circuit court on this point, 
it will determine that the title to the made land attaches to the title in the uplancls. 

The decision of the circuit court, however, now stands as the highest authority 
on the question, and following that opinion, the title to the reclaimed or made 
land attaches to the title in the upland and the state can exercise only that authority 
over the made land which it can and does exercise over the uplands. This authority 
is that of a sovereign only. All other rights which the state had in the sub
merged lands, were divested by the exercise, by the riparian owner, of his license to 
fill in and reclaim the submerged lands. 

In addition to the foregoing request for an opinion, two plans for the im
provement of the harbor at Cleveland have been submitted. 
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The first, by the river and harbor commission of Cleveland, which involves 
the construction of an island within the harbor as limited by the breakwater con
structed by the United States government. 

The second, proposed by the river and harbor committee of the Cleveland 
chamber of commerce, which proposes by agreement with all the parties concerned 
to connect the made land with the shore land, and reserving a right of way over 
the same to be used for public purposes. 

This department can only pass upon the legal principles involved in these 
proposed plans. It cannot pass upon the desirability of either plan. That must be · 
'worked out by those primarily interested in the question and are better able to 
determine the various conditions which present themselves. 

The United States government has built a breakwater at great expense for 
the harbor and is about to establish a harbor line. 

The following questions arise: 
Does the fixing of a harbor line by the federal government, authorize the 

building of wharves, or clocks and the filling in and making of land out of that 
line? 

What is the extent of the jurisdiction of the state over the part of the 
harbor within the established harbor line? 

What is the extent of the power of the legislature to regulate the filling in 
or reclaiming of submerged lands? 

The title to an island constructed upon submerged lands in Lake Erie. 
The United States government has full power to establish harbor lines under 

its constitutional grant to regulate interstate and foreign commerce. 
Section ten of the act of congress of March 3, 1899, 30 Stat. a~ Large 1121, 

1151, provides: 

"That the creation of any obstruction not affirmatively authorized 
by congress, to the navigable capacity of any of the waters of the United 
States is hereby prohibited; and it shall not be lawful to build or com
mence the building of any wharf, pier, dolphin, boom, wier, breakwater, 
bulkhead, jetty, or other structures in any port, roadstead, haven, harbor, 
canal, navigable river, or other water of the United States, outside es
tablished harbor lines, or where no harbor lines have been established, 
except on plans recommended by the chief of engineers and authorized by 
the secretary of war; and it shall not be lawful to excavate or jill, or in 
any manner to alter or modify the course, location, condition, or capacity 
of an:y port, roadstead, haven, harbor, canal, lake, harbor of refuge, or 
inclosure within the limits of a11:y breallwater, or of the channel of any 
navigable water of the United States, unless the work has been recom
mended by the chief of engineers and authorized b:y the secretary of war 
prior to beginning the same." 

This act superseded an act of September 19, 1890, which contained provisions 
substantially the same as in the above section. 

The act of 1890 has been construed by the supreme court of the United States 
as to obstructions in navigable waters lying wholly within a state. 

In case of Montgomery vs. Portland, 190 U. S. 89, it is helcl: 

"While Section 12 of the act of Congress of September 19, 1890, 
forbade the construction or extension of piers, wharves, bulkheads, or 
other works, beyond the harbor lines established under the direction 
of the secretary of war in navigable waters of the United States, 'except 
under such regulations as may be prescribed from time to time by him' 
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it does not follow that congress intended in such matters to disregard 
altogether the wishes of the local authorities. Under existing enact
ments the right of private persons to erect structures in a navigable 
water of the United States, that is entirely within the limits of a state, 
is not complete and absolute without the concurrent or joint assent of 
both the federal government and the state government." 
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Harlan, ]., on page 106, says : 

"\Vhile Section 12 of the act of 1890 forbade the construction or 
extension of piers, wharves, bulkheads, or other works, beyond the harbor 
lines established under the direction of the secretary of war in navigable 
waters of the United States, 'except under such regulations as may be 
prescribed from time to time by him,' it does not follow that congress 
intended in such matters to disregard altogether the wishes of the local 
authorities. Its general legislation so far means nothing more than that the 
regulations established by the secretary in respect of waters, the naviga
tion and commerce upon which may be regulated by congress, shall not 
be disregarded even by the states. Congress has not, however, indicated 
its purpose to wholly ignore the original power of the states to regulate 
the use of na:vigable waters entirely within their respective limits. Up
on the authority then of Cummings vs. City of Chicago and the cases 
therein cited to which we may add \Vallamette Bridge Co. vs. Hatch, 125 
U. S. 1 we hold that under existing enactments, the right of private 
persons to erect structures in a navigable water of the United States 
that is entirely within the limits of a state, cannot be said to be com
plete and absolute without the concurrent or joint assent of both the 
general and state governments." 

In the above case the harbor line was established in 1892 by act of the 
national and state governments. In 1898, the federal g-overnment extended the 
harbor line and approved plans permitting ~Iontgomery to build his wharf to the 
new line. The state authorities did not approve the plans and the construction 
of the wharf was enjoined. 

While the foregoing opinion does not construe the act of March 3, 1899, 
as above quoted, the court in the opening statement said that it had in view the 
provisions of said act. 

The same doctrine is set forth in the case of Cummings vs. Chicago, 188 U. S., 
410; and in Lake Shore & Michigan Southern Ry. Co. vs. Ohio, 165 U. S., 365. 
This latter case was taken to the supreme court of the United States on error pro
ceedings from the supreme court of Ohio. 

The syllabus of the case reads: 

"The provisions in Sections 4, 5 and 7 of the act of September 
19, 1890, c. 907, conferring upon the secretary of war authority concern
ing bridges over navigable water ways, do not deprive the states of 
authority to bridge such streams, but simply create an additional and 
cumulative remedy to prevent such structures, although lawfully author
ized, from interfering with commerce." 

The supreme court of Ohio did not report its decision, but the case is 
referred to in 33 Bull., at page 169. 

The foregoing cases arose in connection with waters lying wholly within the 
state. 
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In the case of Portland vs. }.Iontgomery, as reported in 38 Oreg. 215, which 
is the same case reviewed by the supreme court of the United states in 190 U. S., 
89, supra, the syllabus reads: 

"Act of congress, September 19, 1890, (26 Stat. 454, 455, Sec. 7) pro
hibiting the construction of a wharf outside the harbor lines of any port 
without the permission of the secretary of war, does not prohibit a 
state or a city having power to control the location of wharves within 
its limits, from enacting an ordinance restraining the construction of 
wharves beyond a wharf line adopted by the city, and which is within 
the harbor line fixed by the secretary of war, since the act of congress 
only prohibits the extension of the wharf beyond such line, and does not 
either expressly or impliedly give riparian owners the right to wharf 
out to the government line." 

On pages 226 and 227, Bean, C. ]., says: 

"But, as we construe the act of 1890, it was not designed to in
terfere with the power and authority of the several states over the lo
cation and construction of wharves, piers, and landing places unless they 
encroach upon the harbor lines established by the secretary of war. * * * 

"It provides that under certain circumstances the se9"etary of war 
may establish a line in harbors of the United States, beyond which 
no pier, wharf, etc., shall be extended, except by his permission, or 
under such regulations as may be prescribed from time to time. This is not 
equivalent, however, to a legislative declaration that they may be ex
tended up to such line regardless of the local laws on the subject. 
The more reasonable construction is that congress, in the exercise of 
its paramount authority under the commercial clause of the constitution, 
has authorized the establishment of a line beyond which such structures 
shall not be extended except by permission of the secretary of war, 
but has left to the several states authority to determine whether local 
interests require that a larger space in the harbor shall be reserved 
for the use of ships and shipping than that outside of such line. 

"Congress has thus assumed jurisdiction over that part of a harbor 
outside of a line which the secretary of war may lawfully establish. 
But it has not, in our opinion, assumed jurisdiction or authority over the 
space between such line and the shore, nor has it made any provision, 
directly or indirectly, as to wpat use shall be made thereof. While 
wharves, piers and landing places are essential to commerce by water, 
they are nevertheless, in their nature local, attached to the soil, and 
require a diversity of rules and regulations. Full jurisdiction and control 
over them is vested in the state, in the absence of congressional legis
lation upon the subject; and such legislation cannot, we think, be in
ferred from mere authority given an executive officer to establish a 
line in the harbor beyond which it shall be unlawful to extend such 
structure without his consent. 

"* * * So long as the legislation of the state does not interfere 
with the duties of such officer, or conflict with the line established by 
him, it is controlling. Now, in this case, there is no conflict. The 
purpose of the city of Portland is not to interfere with the harbor line 
relocated by the secretary of war in September, 1898, but to prohibit 
the extension of wharves and piers beyond a certain line inside thereof. 
In our opinion, such power and authority still remain in the state, and 
congress has not by the act of 1890 assumed to exercise exclusive control 
over the matter." 
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The case of Rhea vs. Xewport ::\. & \V. V. R. Co., 50 Fed. 16, arose in 
connection with a bridge wholly in Kentucky, constructed over the Cumberland 
river which river did not lie wholly within the state. The syllabus reads: 

"The commercial power of congress is exclusive of state authority 
only where the subjects upon which it is exerted are national in their 
character, and admit and require uniformity of regulations affecting alike 
all the states; and when the subjects within that power are local in 
their nature or operation or constitute mere aids to commerce, the 
states may provide for their regulation and management until congress 
intervenes and supersedes their action. C. Cardwell vs. Bridge Co. 113 
U. S. 205 followed." 

The above is taken almost verbatim from the opinion of Justice Field on 
page 210 of 113 U. S. 205, supra. 

says: 

On pages 20 and 21 of 50 Feel. 16 supra, Jackson, Circuit Judge, says: 

"It is true that in most of the cases above cited the public or navig
able waters were wholly within the limits of the state authorizing the 
erection of bridges or obstructions in or over the same, and that ex
pressions are found in one or more of the opinions which apparently 
attach some importance to that fact. The decisio11s did not, however, 
proceed or rest upo11 that grozwd, but upo11 the prilzciple that such 
portion of navigable waters as la:y or were embraced within the limits or 
territory jurisdiction of the state were subject to state authority, ill 
respect to bridges over the same, until congress exercised its superior 
and paramount authority of regulation and control. Navigable waters 
entirely within the limits of a state stand upon the same footing, and are 
subject to the same controlling authority of Congress as those extending 
through or reaching beyond the state. The right of the state, in the 
absence of congressional regulation to the contrary, to authorize the 
erection of bridges over such portions of navigable waters as may be 
embraced within its limits, does not depend upon the length of such 
waters, nor is the state's authority restricted or affected by the fact 
that some portion of the stream may extend beyond its territorial 
jurisdiction." 

In construing the act of 1890, the attorney general of the United States, 

"The statute is revisory and defensive in its nature, it clears 
the way for interstate and foreign commerce, but does not assume the 
police power or local control. ( 1891) 20 Op. Atty. Gen. 101." 

The foregoing is taken from Federal Statutes Annotated at page 808 of 
Volume 6. 

The provisions of the act of congress of 1890, construed in the foregoing 
cases are substantially the same as the provisions of the later ~t of 1899. It is 
conclusively held that by this act the United States government has not taken 
exclusive control of harbors where it has established harbor lines. There are 
certain things of a local nature which are left to local control. The construction 
of wharves, docks and the making of land is subject to local regulations as they 
are local in their nature and affect local interests more than they affect interstate 
or foreign commerce. 
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In the opinion rendered by this department on X ovember 1, 1911, this con
clusion is reached: 

"The riparian rights of the owners of banks of navigable waters 
are to be determined by the state in which such land is situated." 

The riparian rights are matters of local control and not of national regula
tion. The right to build out from the shore and make land is a right permitted 
or granted- by the state and is under its control. Congress has not attempted to 
control the action of the state as to any riparian rights. But, in the exercise of 
its powers to regulate interstate and foreign commerce, congress has granted to 
the secretary of war, authority to prevent obstructions to navigation. lt has not, 
however, authorized the secretary of war, to grant permission to make such ob
structions. The act of congress is defensive, and is enacted to protect the right 
of navigation. It is not constructive legislation and cannot be construed as 
granting authority to build wharves or make land. 

The act of congress in question does not make a distinction between navigable 
waters which lie wholly within a state and those which lie only partly within a 
state. Although some of the cases appear to make a distinction upon this ground, 
yet, as stated by Jackson, circuit judge in 50 Fed. 16, supra, the decisions were 
not based upon that ground. ln as much as the act itself does not make any 
such distinction, the principles laid down in the foregoing decisions apply as well 
to the waters which are only partly within the state. 

The harbor at Cleveland is wholly within the state of Ohio. The contemplated 
improvements are also wholly within the state. The right to make land is under 
state control. This right cannot extend, even with the consent of the state, beyond 
the harbor line to be established by the United States government, without the 
consent of the federal government. The United States goyernment controls the 
part of the harbor beyond the harbor line, and the state, under the present law, 
has control of the harbor within the harbor line, with the condition that all 
structures therein must secure the approval of the secretary of war. 

The state may fix a line within the line fixed by the federal government, 
beyond which no obstructions to navigation may extend. 

In the Oregon case, passed upon in 190 U. S., 89, the secretary of war 
granted permission to build a wharf out to the federal harbor line. No permission 
there-for was granted by the state. The construction of the wharf out to the 
federal harbor line was enjoined. The court held that both the federal and state 
governments must concur in authorizing such construction. Tn the Oregon case, 
and in the other cases cited herein upon this proposition, the state legislature had 
enacted laws granting to some board or other authority the power· to control 
harbors, or the building of bridges. The rule is that where the state has 1 enacted 
legislation to control the building of structures in harbors, both the national and 
state governments must grant permission to build out into the harbor from the 
shore, before such building out will be legally authorized. In other words state 
and federal regulations must be complied with. This rule will especially apply 
to the making of land. 

The extent of the legislative control: The courts and text writers do not 
attempt to limit or specifically define the extent of legislative control over navig
able waters. The power of tJ~e legislature is based upon its right to regulate 
commerce and navigation, which is the paramount use to which navigable water 
is put. It has been seen that the state holds the title to the submerged lands of 
Lake Erie in trust for public uses. The principal public uses are those of naviga
tion and fishing. It is the duty of the state as such trustees to protect public 
navigation and fishing. It is the right of the state through its legislative body, or 
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through its agents duly authorized hy legislative enactment, to determine what is 
or what is not an interference with these rights. The shore owners have certain 
riparian rights, and it is the duty of the state as sovereign to protect these rights. 
The filling in of land by one shore owner may interfere with the riparian rights of 
another. The state may adjust these conflicting rights and determine how they 
shall be exercised. 

It is well recognized that the state has full and complete power over public 
fishing and navigation. The extent of this power cannot be definitely limited or 
defined. In this respect it stands upon the same footing as the police power of 
the state. 

At Section 138 of Gould on Water Rights, 3rd Ed., it is said: 

"It is competent for state legislatures to control the management 
and occupation of wharves and piers in navigable waters, even in the 
hands of private persons, to establish wharf or harbor lines, and to 
empower commissioners to license structures extending to such lines. 
Such statutes do not conflict with the commercial power of congress, 
so long as the latter remains unexercised. * * * The mere establishment 
of a harbor or dock line does not change rights of property, nor is it 
an abandonment of the right of the state to control and regulate the 
water within the lines. 

In Lincoln vs. Davis, 53 Mich., 375, it is held: 

"Riparian rights upon the great lakes are, in" theory, the same as 
upon navigable streams; and are not governed by any such proprietary 
division as high and low water marks. The submerged lands are ap
purtenant to the upland, so far as their limits can be reasonably 
identified; but in public waters the state law must determine how far 
rights in such lands can be exercised consistently with the casement of 
navigation. The state can forbid any erections in navigable waters, and 
on navigable streams and along the Great Lakes can fix the distance 
beyond which private erections cannot be maintained." 

In case of Yates vs. Milwaukee, 10 Wall. 497, it is held: 

"The owners of land bounded hy a navigable river have certain 
riparian rights, whether his title extend to the middle of the stream 
or not. 

"Among these are free access to the navigable part of the stream, 
and the right to make a landing, wharf, or pier for his own use, or for 
the use of the public. 

"These rights are valuable, and are property, and cannot be taken 
for the public good only when due compensation is made. 

"They are to be enjoyed subject to such general rules and laws as 
the legislature may prescribe for the protection of the public right in the 
river as a navigable stream. 

"But a statute of a state which confers on· a city, the power to 
establish dock and wharf lines and to restrain encroachments, and 
prevent obstructions to such a stream, does not authorize it to he declared· 
hy special ordinance a private wharf to be an obstruction to navigation 
and a nuisance, and to order its removal, when in point of fact, it was 
no obstruction, or hindrance to navigation. 
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"The question of nuisance or obstruction, must be determined by 
general and fixed laws, and it is not to be tolerated that the local 
municipal authorities of a city declare any particular business or struct
ure a nuisance in such a summary mode, and enforce its decision at its 
own pleasure." 

In state vs. Sargent & Co., 45 Conn., 358, the syllabi read: 

"The owners of land bounded on a harbor own only to high 
water mark. They have a right to construct wharves upon the soil 
below that line, if they conform to such regulations as the state shall see 
fit to prescribe, and do not obstruct navigation. 

"The duty of protecting the paramount right of navigation rests 
upon the legislature, and they are to determine for themselves by what 
methods and instrumentalities they will discharge it. 

"They have power to vest in commissioners appointed by them
selves authority to restrain such proprietors from extending structures 
into navigable waters. 

"The enactment of such a law is in no sense an exercise of the 
right of eminent domain. The public do not appropriate or use any right 
of the land owner in the soil of the shore." 

Farnham on Water Rights, at page 509 and 510 discusses the purposes of 
wharves and the control of the legislature over their construction, as follows: 

"* * * But wharves are as much a necessity to navigation as is the 
harbor itself, and therefore the right to construct and maintain them 
is as great as to maintain the harbor. If the harbor is kept entirely 
free from wharves, it is useless for the purpose for which it is created. 
On the other hand, wharves and piers may be extended into the harbor 
is such a way as to occupy all its available space and destroy the harbor 
itself. Under such circumstances there must be some power which 
can fix "the limits of the respective rights, and establish a line to which 
it can, but beyond which it cannot go. This po~er resides in the legis
lature, and may be exercised through commissioners, or such other 
appointees as it :hooses. And the line may be fixed so as to permit 
the erection of wharves of different lengths if the configuration of the 
shore is such as to require it. But since the riparian owner has a 
right of access to the waters and to make such right available it must in
clude a right of access to water which is deep enough to accommodate 
the shipping which resorts to the harbor, the harbor line cannot be 
fixed in such a way as to prevent the construction of wharves which will 
reach navigable water. The interest of the public will prevent the 
drawing of lines which will not permit the erection of efficient wharves 
in most instances, because, if the line should be drawn around 
the entire harbor, which would prevent the erection of any wharf 
which would reach navigable water, the harbor itself would be destroyed. 
The consequence of this is that there has been no general attempt to 
fix lines which would prevent all wharves from reaching navigable 
water, but a discrimination has been made against some land owners by 
drawing the lines in front of their property so as to cut them off from 
deep water. Such regulations are unjust, and contrary to the principles 
upon which the federal and state governments are founded, which re
quire the laws to bear equally upon all citizens." 
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These authorities recognize the right of the state to control ib harbors. 
The state may determine what shall or what shall not be built in its navigable 
waters, subject to the paramount right of congress. It may grant to commis
sioners, or to municipalities or other political divisions, the control of harbors 
and navigable waters. 

In the exercise of its power to regulate navigation, and to carry out the trust 
which it holds in its navigable waters, the state of Ohio has full power to de
termine in what manner or to what extent the submerged lands may be filled and 
new land made, so long as such regulations do not conflict with any acts of 
congress upon the same subject. The state regulations must also keep in view the 
use of the waters by the shore owner for navigation purposes. 

The island plan will now be considered. 
There are numerous cases which determine the title to an island which is 

formed by natural causes in navigable waters. But I do not find any decision .as to 
the title of an island which is constructed by artificial means as is proposed in 
the present plan. 

The rule of ownership is stated in Farnham on \Vater Rights on pages 275 
and 276 as follows: 

"If the title to the soil where the island springs up is in private 
ownership the island will belong to the owner of the soil. Therefore, 
where an island arises in a stream the title to the bed of which is in 
the state, it does not belong to the owner of either shore. An island 
formed upon the portion of the bed which belongs to the riparian owner 
becomes his property." 

At Section 166 of Gould on Water Rights, 3rd Ed., it is stated: 

"When islands are formed by either the sudden or gradual action 
of tide waters within the territory of the nation, they belong to the 
crown at common law and in this country to the respective states. 
The same is true of the navigable fresh waters of this country belonging 
to the state, except that when shoals, sandbars, or islands form along 
the margin of the water, it is a question of fact for the jury whether 
they are the property of the state or of the riparian owners as ac
cretions. In general, if an island growing out of the water has a 
fixed channel which separates it from the adjacent land, the owner of 
such land cannot claim the island as belonging to it hy accretion." 

In case of State vs. Fenn, 10 Nisi Prius, N. S. 325, Kinkead, J., approves the 
rule of ownership as stated in Cyc. when he says at page 334: 

"The ordinary rules of law which determine the ownership of 
islands, formed or created naturally in beds of streams or bodies of water, 
cannot be resorted to in solving the problem in this case. The rule is 
that 'ownership of an island follows the ownership of· the bed of the 
water, so that if the state owns the land under water it belongs to the 
state.' 29 Cyc., 354." 

In Sherwood vs. Commission, 113 Mich. 227; it is held: 

"The fee to an unsurveyed island in one of the Great Lakes, 
situated several hundred feet distant from the mainland, is in the state, 
and not in the riparian owner." 
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In this case the island was about six hundred feet from the shore. 
In the case Perkins vs. Adams, 132 Mo. 131, the syllabi read: 

"The title of a riparian owner on the ::\Iissouri river does not 
extend to the center of the main channel but only to the water's edge. 

"Such owner ·is not entitled to l;md formed by the river making 
an island by depositing sand on its bed and afterward connecting it 
with the shore by the receding of the intervening river, but only to such 
land as may be added to the original grant by the gradual process of 
accretion or reliction to his shore line. 

"A riparian owner on the Missouri river is not the owner of an 
island which springs up in the river whether it be on the one side or the 
other of the main channel." 

In Packer vs. Bird, 71 Calif., 134, it is held: 

"Where a patent issued on a confirmed Mexican grant describes the 
land conveyed as bounded by a river navigable in fact, the . title to the 
patentee extends no farther than the edge of the stream and does not 
include an island situated in the river opposite the mainland, not
withstanding the portion of the river between the island and the main
land is not navigable." 

Thornton, J., at page 135, says : 

"There is but one river, and that a navigable one. The waters on 
each side of the island constitute parts of one navigable stream." 

The rule is well established that where an island springs up or is gradually 
formed in a navigable stream, the title to the island thus formed follows the 
title to the submerged lands and does not attach to the title of the owner of 
the shore. The rule of title is the same although the part of the stream lying 
between the island and the mainland is no longer navigable. 

In building an island by artificial means, the rights of the riparian owner 
must be considered. 

The shore owner may receive an increase in his land through natural causes, 
and he may suffer loss by the washing away of his land. These are incidents of 
his ownership. He is not required to give, nor can he receive compensation for 
the increase or loss caused by natural causes. In 71 Calif., 134, supra, it is seen 
that an island formed in a navigable stream belongs to the owner of the bed of 
the stream and not to the shore owner, even though the part of the stream lying 
between the island and the mainland is no longer navigable. In such case, if the 
island is large enough, a riparian owner may be entirely cut off from navigable 
water and thus be deprived of his riparian right to reach navigable water. This 
right would be cut off by natural causes. He cannot demand compensation 
for such loss. 

But if an island were formed by artificial means, the right of the shore owner 
to reach navigable water, could not be taken away without compensation. Any 
island, artificially constructed, which would prevent the shore owner reaching 
navigable water from his shore would be a taking of his property, as such right 
is a property right in this state. 

In building an island, therefore, in a harbor, the rights of the shore owner 
must be protected. What would be a sufficient channel to give the shore owner the 
beneficial use of the water and his land for purposes of navigation must be de-
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termined by the facts of each particular case. The usc to which the shore land 
is put, the nature of the shipping in the harbor, the facilities for reaching out 
to the water beyond the breakwater or limits of the harbor, as well as other 
conditions must be carefully considered. 

In Atlee vs. Packett Co., 21 Wall., 389, ::O.Iiller, Justice in defining the pur
poses of wharves, says at page 393: 

"The wharves or piers arc generally located by lines bearing such 
relation to the shore and to the navigable water as to present no danger 
to vessels using the river, and the control which the state exercises 
over them is such as to secure at once their usefulness and their safety. 

"* (' ,;, \Vharves and piers arc as necessary almost to the success
ful uses of the stream in navigation as the vessels themselves, and are 
to be considered as an important part of the instrumentalities of this 
branch of commerce. But to be of any value in this respect they must 
reach so far into deep water as to enable vessels used in ordinary 
navigation to float while they touch them and are lashed to their 
sides. They must of necessity occupy a part of the stream over which a 
vessel could float if they were not there." 

In order to build an island in a harbor the plans must be approved as re
quired by Section 10 of act of congress of :\larch 3, 1899, by the officials of the 
federal government. As the island is to be constructed upon land held by the 
state the consent of the state through its legislature, or its duly authorized agents, 
should be secured. The island would have to be constructed so as not to deprive 
the riparian owner of his rights. · 

If the consent of the federal and state governments was secured and none of 
the rights of the riparian owner impaired, such riparian owner could riot object to 
the construction of an island in front of his land. 

The plan submitted shows a three hundred foot channel between the proposed 
line to which the shore owners may make land and the line of the proposed 
islands. The plan shows two islands with a three hundred foot channel separating 
the same. The plan also shows that iu order to get from the harbor out into 
the lake ships must go to either end of the breakwater. The plan of the islands 
submitted would not require ships to go any greater distance to the ea~t of west 
than they are required to go by reason of the breakwater. 

If the channel between the islands and the shore is of sufficient width and 
depth to accommodiate all ships that now or may reasonably be expected to use this 
harbor, then the right of the shore owner to reach navigable water would he 
properly conserved. 

In order, however, to obviate all doubt, it would appear best to have the 
federal government establish the harbor line at the line on the plans submitted to 
which it is proposed that shore owners may make land. Then by consent of the 
proper federal and state officials, authority could be granted to the city of Cleve
land to construct an island beyond such harbor line, upon plans to be hereafter 
approved. The title to such an island would be in the state with full power 
to grant the same for any purpose. 

The plan proposed by the river and harbor committee of the Cleveland 
chamber of commerce, is to be secured by agreement of all parties interested. 

As the state has control of the harbor within the harbor line and may 
regulate the construction of wharves and docks and the filling in of land, it may 
enter into an agreement with the shore owners as to the terms and conditions 
upon which such land may be made. The legislature may, without agreement, 
prescribe how such land may be made, but cannot thereby injure the riparian 
rights. 
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The principal feature of this plan is the right of way for public uses. There 
are cases in which cities have laid out streets over submerged lands and the right 
to do so is sustained by the courts. 

In case of Clement vs. Burns, 43 N. H., 609, it is held: 

"The .selectmen of a town have jurisdiction to lay out a highway 
over land reclaimed from the sea or navigable river, by embankments or 
filling in, so as to raise it above high water mark." 

In Henshaw vs. Hunting, 1 Gray (:Mass.), 203, it is held: 

"A highway may be located, without special authority of the 
legislature, over flats, lying between high and low water mark, which 
have been lawfully filled up by the proprietor of the adjoining upland." 

In this case part of the street laid out extended into the sea. 
Through its power to lay out streets and to appropriate land for the same, 

the city could lay out a right of way through the part proposed to be filled in and 
this right of way would attach to the filled land when made. 

As said above this latter plan rests upon agreement and there is no legal pro
hibition against such an agreement if all parties consent to such agreement. 

The questions involved in the improvement of the harbors on the Great Lakes, 
and especially of the harbor at Cleveland, are of vast importance to the public in
terests of the state and especially to the people of the cities in which such harbors 
are located. 

The legislature of Ohio has not enacted any law to regulate the construction 
of private wharves, or to control the filling in of land. The federal government 
has acted, and until the state legislature has acted all encroachments upon the 
harbor should be enjoined. The proper cours~ to pursue would be for the city of 
Cleveland and its citizens to oppose the granting of any permission by the federal 
government to make land in the harbor that might interfere with the proper im
provement ·of the harbor. Also, if possible, the establishment of a harbor line 
should be postponed until the question involved have been properly presented to 
the next legislature for its action. 

Respectfully, 
TIMOTHY s. HOGAN, 

Attomey General . 



.t~~L'A.L REPORT OF THE .\TTORNEY GEII.'ER.\L. 1711 

337. 

CAXTON CRD.IIXAL COURT-FEES OF CHIEFS OF POLICE SA.:O.IE AS 
THOSE OF COXSTABLE IX JUSTICE OF PEACE COURTS-STATE 
CASE-FELOXIES AKD .:O.IISDDIEANORS. 

Under Section 14700, General Code, relating to fees in the city criminal court 
of Ca11ton, Ohio, by provision of tlze words therein "other fees shall be the same as 
before the justice of the peace in like cases." Chiefs of police of Canton for serv
ing processes i11 the criminal court are entitled to the same fees as are allowed a 
constable fnr like services before a justice of the peace. 

The city of Canton has 110 control over the fees charged for chiefs of police 
in state cases, and such fees shall be paid as provided for the recover).• of fees in 
felonies and misdemeanors, in Sections 3016, 3017 and 3019, General Code. 

CoLUMBUS, 0Hro, 1\lay 2, 1912. 

HoN. FRANK ;\f. SwEITZER, Assistant City Solicitor, ·canton, Ohio. 
DEAR SIR :-Under date of l\Iarch 18, 1912, you ask an opinion of this depart

ment upon the following: 

"At the request of our chief of police, I am writing for informa
tion with reference to your holdings on the question of the allowance 
of fees to chiefs of police in state cases in cities having a city criminal 
court. 

"As you know, our city criminal court is similar to the one in 
Youngstown, Akron and several other Ohio cities, and was created by a 
so-called special act of the legislature. 

"My query is this: Under your holdings, can an allowance be made 
to the chief of police as fees for state cases?" 

It has recently been held by this department that the criminal court of Can
ton has been legally established, and that the act of 99 Ohio Laws, 607, was con
firmed by the amendatory act in 100 Ohio Laws, 69. These acts are now known 
as Sections 14696 to 14706, inclusive, in the appendix of the General Code. 

Section 14700, appendix of the General Code, provides: 

"The court shall have power to compel the attendance of witnesses, 
jurors and parties; jurors shall have the qualifications and be subject to 
the challenges of those in court of common pleas in like \.ases; they shall 
be selected, summoned and impaneled in accordance with an ordinance of 
the council; or if no such ordinance is in force, in accordance with a 
rule of the court and they shall receive the same fees as are allowed 
jurors and witnesses in courts of justice of the peace; other fees shall 
be the same as before the justice of the peace in like cases." 

There is no specific provision of statute requiring the chief of police to serve 
process in the Canton criminal court, nor is there any other statute than the above, 
which will authorize the charging of fees to him for service of process in such 
court. 

In the case of Delaware vs. :Mathews, 13 Cir. Ct., X. S., 539, Taggart, ]., 
says at page 540, of the opinion: 

"The chief of police, in cities having a police court, were to receive 
like fees as constables and sheriffs in the probate court and before jus
tices of the peace." 
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An examination of the statute upon which the above was based will show 
that the provisions thereof were similar to those covering the fees in the Canton 
criminal court. 

Section 4581, General Code, provides: 

"Other fees in the police court shall be the same in state cases as 
are allowed in the probate court, or before justices of the peace, in like 
cases, and in cases for violation of ordinances such fees as the council, 
by ordinance, prescribes, not exceeding the fees for like services in state 
cases." 

This section was in its present form when the foregoing decision was ren
dered. At that time there was no specific provision of statute that the chief of 
police should serve process in the police court, nor did any other statute authorize 
the charging of fees for services rendered by him. 

If the words "other fees'! as contained in Section 4581, General Code, author
ize the charging of fees for process served in a police court by a chief of police, 
then it also follows that the words "other fees" as used in Section 14700, supra., 
referring to the Canton criminal court, will authorize the charging of fees for pro
cess served by the chief of police in such criminal court. 

The chief of police of Canton, who serves process in the Canton criminal 
court, is entitled to the same fees as are allowed a constable for similar service 
before a justice of the peace. 

The section under consideration does not provide who shall pay these fees, 
nor to whom they shall be paid. Your inquiry is only as to the fees in state 
criminal cases. 

Section 3016, General Code, provides: 

"In felonies, when the defendant is convicted, the costs of the jus
tice of the peace, police judge or justice, mayor, marshal, chief of police. 
constable and witnesses, shall be paid from the county treasury and in
serted in the judgment of conviction, so that such costs may be paid to 
the county from the state treasury. In all cases, when recognizances are 
taken, forfeited and collected and no conviction is had, such costs shall 
be paid from the county treasury." 

Section 3017, General_ Code, provides: 

"In no other cases whatever shall any cost be paid from the state 
or county treasury to a justice of the peace, police judge or justice, mayor, 
marshal, chief of police, or constable." · 

Section 3019, General Code, provides: 

"In felonies wherein the state fails, and misdemeanors wherein the 
defendant proves insolvent, the county commissioners at any regular ses
sion, may make an allowance to any such officer in place of fees, but 
in any year the aggregate allowances to such officer shall not exceed the 
fees legally taxed to him in such causes, nor in any year shall the aggre
gate amount allowed an officer exceed one hundred dollars." 

The foregoing sections authorize the payment from the county treasury of 
the fees therein enumerated in state criminal cases. 
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Section 4213, General Code, provides : 

"The salary of any officer, clerk or employe shall not be increased 
or diminished during the term for which he was elected or appointed, 
and, except as otherwise provided in this title, all fees. pertaining to 
any office shall be paid into the city treasury." 
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In the case of Portsmouth vs. :\lilstead and Portsmouth vs. Baucus, 18 Cir. 
Dec., 384, it is held : 

"The provisions of 96 0. L., Sec. 126 (Rev. Stat., 1536-633; Lan. 
3228), requiring 'that all fees pertaining to any office shall be paid into 
the city treasury' has reference to municipal fees solely, or such fees 
as may be fixed by municipal authority. 

"Said section does not authorize cities to interfere with the fees 
of mayors or chiefs of police in state criminal cases; whether such 
authority can be delegated to municipalities, quaere." 

This decision was affirmed without report by the supreme court as shown in 
76 Ohio St., 597. 

The city of Canton has no control over the fees charged for services of the 
chief of police in state criminal cases. These fees are subject to state control, and 
Section 4213, General Code, requiring all fees to be paid into the city treasury, 
does not apply to such fees in state criminal cases. 

The chief of police is entitled to the fees to be paid by virtue of Section 
3016, General Code, or to the allowance made by the commissioners under Section 
3019, General Code, for services performed in state criminal cases before the crim
inal court of Canton, Ohio. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 
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345. 

COUNCIL- EST ABLISH~IENT OF GRADE CROSSINGS- METHODS OF 
PROCEDURE BY AGREEMENT WITH OR BY COMPULSION OF 
RAILROAD .CO~fPANY-RESOLUTION DETERMINING TO PRO
CEED MUST BE PASSED. 

Cquncil may proceed to install grade crossings by two different methods, one 
prescribed by Sections 8863-8873, General Code, by which action is taken through 
agreement with the railroad company and another method prescribed by Sections 
8874-8894, General Code, by which. council may require a railroad company to 
eliminate grade crossings. 

Section 8866, General Code, providing that the resolution determining to pro
ceed shall be passed not less than thirty nor more than ninety days after the reso
lution of necessity, applies only to proceeding taken by agreement, under the former 
statutes. 

When, therefore, council has acted under the latrer statutes, the fact that the 
council had not passed the resolution determining to proceed within ninety days 
after the resolution of necessity, is immaterial, and the mere fact that the railroad 
company has approved the plans and specifications does not constitute such agree
ment to the establishment of the grade crossing as to make the procedure of the 
council such as prescribed by the former statutes, and thereby make the ninety
day restriction of 1866, General Code, applicable. 

CoLUMBUS, OHIO, May 1, 1912. 

HoN. WILLIAM M. RoAcH, City Solicitor, Alliance, Ohio. 
DEAR SIR :-Under date of April 4, 1912, you inquire of this department as 

follows: 

"The city of Alliance has in contemplation the abolishment of a 
certain grade crossing in the city, and to that end, the council has passed 
certain legislation under the provisions of Sections 8874 to 8894, inclu
sive, General Code, and I would be pleased to have your opinion on this 
question: 

"Where a municipality undertakes to abolish a grade crossing, pro
ceeding under the provisions of Sections 8874 to 8894, inclusive, General 
Code, as amended 101 0. L., 377, is there a time limit within which 
council must pass the ordinance determining its intention to proceed 
with such work, after the passage of an ordinance declaring it necessary 
to make such improvemnts, or, in other words, is it necessary that the 
provisions of Section 8866, which provides that: 

"* * * * * * * * * * * * * * * * 
be complied with in regard to the time within which such ordinance shall 
be passed by council? 

"The facts in this case are these: 
"On August 21, 1911, the council of the city of Alliance, passed an 

ordinance requiring The Pittsburgh, Ft. Wayne & Chicago Railroad, 
within three months to co-operate with the engineer of the city, to pre
pare and submit to the council, plans and specifications for the abolish
ment of the grade crossing at the intersection of North Arch avenue 
and The Pittsburgh, Ft. Wayne & Chicago Railroad. 

"The railroad evidently complied with this requirement, for on Sep
tember 15, 1911, the council passed a resolution approving the plans and 
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specifications agreed upon by the engineer of the city of Alliance, Ohio, 
and The Pennsylvania Company, operating The Pittsburgh, Ft. Wayne 
& Chicago Railroad, for the elimination of the grade crossing at North 
Arch avenue, and ordered the same to be filed in the department of pub
lic service. 

"On September 5, 1911, the council passed a resolution entitled: 

"'A resolution, declaring the necessity and the intention to abol
ish the grade crossing at North Arch avenue and The Pittsburgh, 
Ft. Wayne & Chicago Railroad, operated by The Pennsylvania 
Company, assignee of The Pennsylvania Railroad Company, lessee, 
in the city of Alliance, state of Ohio, pursuant to the provisions of 
Sections 8874 and 8894, inclusive, of the General Code of Ohio, as 
amended by the act of the general assembly, passed May 10, 1910. 
(101 0. L., 377.)' 

"Now on January 29, 1912, being more than ninety days to wit, one 
hundred and forty, after the passage of this last resolution, the council 
passed an ordinance to proceed with the improvement; the ordinance be
ing entitled : 

q * * * * * * * * * * * * * * * 
"Was this last ordinance passed within the time prescribed by law, 

where the proceedings were had under Sections 8878-8894, inclusive? 
"If you should determine that Section 8866 does not apply, and that 

there is no limit in time between the passage of the resolution of 'neces
sity' and the passage of the ordinance to 'proceed,' then I would be 
pleased to have you suggest the further proceedings to be pursued in 
carrying into effect the final agreement between the city and the rail
road company." 
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The legislature of Ohio has passed two separate acts for the elimination of grade 
crossings. The first is found in 90 Ohio Laws, page 360. This act authorizes the 
council of a municipality or the commissioners of a county, upon agreement with 
the railroad to eliminate grade crossings. The provisions of this act are now 
known as Sections 8863 to 8873, inclusive of the General Code. • 

In 95 Ohio, Laws, page 356, is another act, by the provisions of which a 
municipal corporation may require a railroad company to eliminate grade cross
ings. This act is known as Sections 8874 to 8894, inclusive of the General Code. 
In passing this last act, no reference was made to the former act. The repealing 
clause provided: 

"All acts and parts of acts in conflict or inconsistent with this 
act are hereby repealed." 

The purpose of each act is shown by the respective first sections thereof. 
The first section of the first act is now Section 8863, General Code, and the first 
section of the second act is now found in Sections 8874 and 8875, General Code. 

Section 8863, General Code, provides: 

"If the council of a municipal corporation in which a railroad or 
railroads, and a street or other public highway cross each other at a 
grade or otherwise, or the commissioners of a county in which, outside 
of a municipal corporation, a railroad or railroads and public road or 
highway cross each other at grade, and the directors of the railroad 
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company or companies are of the opinion that the security and con
venience of the public require alterations in such crossing, or the ap
proaches thereto, or in the location of the railroad or railroads or the 
public highway, or grades thereof, so as to avoid a crossing at grade, 
or that such crossing should be discontinued with or without building a 
new way in substitution therefor, and if they agree as to the altera
tions they may be made as hereinafter P.rovided." 

Section 8874, General Code, provides: 

"Any municipal corporation may raise or lower, or cause to be 
raised or lowered, the grade of any street or way, above or below rail
road tracks therein, and may require any railroad company operating a 
railroad in such municipality to raise or lower the grade of its tracks 
and may construct ways or crossings above the tracks of any railroad, or 
require the railroad company to construct ways or crossings that are 
'to be passed under its tracks. Any municipality may require such rail
road company to erect permanent piers, abutments or any other appro
priate supports, in the ways, crossings, streets, roads or alleys, when
ever in the opinion of council, the raising or lowering of the grade of 
any such railroad tracks, or the raising or lowering of the constructions 
of such ways, crossings or supports, may be necessary, upon the terms 
and conditions hereinafter set forth." 

Section 8863, General Code, contemplates an agreement between the mumci
pality of the county, and the railroad company before any steps are taken by either 
to eliminate the grade crossing. The agreement comes first. This act does not 
provide how grade crossings shall be eliminated when there is no agreement. 

Section 8874, General Code, authorizes a municipal corporation to eliminate 
grade crossings and gives council power to require the railroad company to join 
therein. The resolution requiring the railroad company to join in eliminating the 
grade crossing is passed before any agreement is entered into. It is adverse in its 
nature. Other sections of the later act authorize the railroad company to agree 
upon plans and speeifications and to act with the municipal corporation. 

Section 8876, General Code, provides : 

"The council of such municipality, for the purpose of making or 
causing such an improvement to be made, by ordinance may r~quire the 
railroad company, in co-operation with the engineer of the municipality, 
or the engineer designated in such ordinance, to prepare and submit to 
such council, within three months, unless longer time is mutually agreed 
upon in writing, plans and specifications for such improvement, specify
ing the number, character and location of all piers and supports, which 
are to be permanently placed in any street or way, therein, specifying the 
grades to be established for the streets, and the height, character and 
estimated cost of any viaduct or way above or below any railroad track, 
and the change of grade required to be made of such tracks, including 
sidetracks and switches. But in changing the grade of any railroad, no 
grade shall be required to exceed the established maximum or ruling 
grade governing the operations by engines of that division or. part of the 
railroad on which the improvement is to be made, without the consent 
of the railroad company, nor shall the railroad company's tracks be re
quired to be placed below high water mark." 
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Section 8877, General Code, provides: 

''If at the expiration of three months from the passage of such ordi
nance, the railroad company has refused or failed to co-operate in the 
preparation of such plans and specifications or if the engineer of the 
municipality or engineer designated in such ordinance by council, and 
the railroad company fail to agree upon the plans and specifications for 
such improvement, then either the railroad company or municipal corpo
ration may submit the matter of determining the method by which the 
improvement shall be made to the court of common pleas having juris
diction in the county in which the municipality is situated." 
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Section 8878, General Code, provides that either the municipal corporation or 
the railroad company may petition the court of common pleas, and Section 8879, 
General Code, prescribes the procedure therein, and the authority of the court. 

Section 8880, General Code, provides : 

"If the court finds that the public security and convenience require 
such changes to be made, and that the plans presented by the petitioner 
or any of the parties answering thereto are reasonable and practicable, 
it shall order the changes to be made in accordance with the most rea
sonable and practicable plan presented to the court. The municipality 
shall be required to make such changes in the streets, roads or highways 
as may be necessary, and the railroad company or companies be required 
to make the changes necessary in the tracks and roadbed, in order to 
comply with the rulings of the court. If more than one railroad com
pany own tracks on the crossing in question, the court shall apportion 
the part of the expense payable by the railroad companies between or 
among such companies. But if the court finds that the security and 
convenience of the public do not require that alterations be made in such 
crossing or crossings, or that none of the plans are reasonable or prac
ticable, the improvement sliall not be made upon such plans." 

Section 8882, General Code, provides : 

"If a municipality, or railroad company refuses or neglects to com
ply with the orders or findings made by the court under the provisions 
hereof, the court may enforce its orders or findings by either mandamus 
or mandatory injunction or as for contempt of court, as the necessity of 
the case may require, upon the application of either party to such pro
ceedings." 

The first action of the council of Alliance to eliminate the grade crossing in 
question was taken in accordance with the provisions of Section 8874, General 
Code. :t\ o agreement had been entered into prior to the passage of the first reso
lution. It was not then known that the railroad company would agree to the plans 
and specifications, and that it would agree to the elimination of the grade cross
ing in accordance with such plans. It is apparent that the action of council was 
taken under Section 8874, so that the provisions of Sections 8879, et seq., General 
Code, could be followed if the railroad company failed to agree to the elimination 
of the crossing. 

It appears that the railroad company has co-operated with the engineer of the 
city and has agreed upon the plans and specifications, but it does not appear that 
they have entered into an agreement with the city to eliminate the grade crossing 
in accordance with these plans and specifications. 
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The original act in 95 Ohio Laws, 357, as set forth in Section 3337-17b, Bates, 
Revised Statutes, contained this clause: 

"* * * and in the event that either the municipality or the rail
road company shall not consent to the making of such improvements 
according to the plans and specifications submitted," 

then an appeal may be made to the court. This clause was eliminated when the 
section was amended in 100 Ohio Laws, 78, and was not replaced when carried 
into the General Code. 

The mere making of plans and specifications and agreeing thereto, would 
not be equivalent to an agreement for the elimination of the grade crossing in 
accordance with such plans and specifications. Although the above clause is not 
now in the statute, nevertheless it is necessary, in order to eliminate a grade cross
ing by agreement, that the railroad company and the city enter into an agreement 
that such crossing shall be eliminated in accordance with the plans and specifica
tions agreed upon. If either of them fail to consent then an appeal may be taken 
to the common pleas court. In other words, the agreement to the plans and specifica
tions should also include an agreement that the grade crossing shall be eliminated 
in accordance with such plans and specifications, before ·such agreement would 
be complete. 

You ask for a method of procedure when the parties have agreed as they 
have done in this case. Whether an appeal is made to the court, or whether the 
municipality and the railroad company agree, the steps to be taken are the same 
in each case. The authority of the court is to determine the method by which the 
improvement shall be made and to determine the plans and specifications therefor. 
When the court has so determined the city and railroad company are in the same 
position as if they had entered into a contract for such elimination. In the one case 
the manner of the elimination of the grade crossing is fixed by the court of com
mon pleas; in the other by agreement of the parties. The provisions of Section 
8883, et seq., General Code, are to be followed in )ach case. If these sections do 
not cover all the details,, the general statutes in refer.ence to public improvements 
by a city shall be followed. 

In considering your inquiry so far, your first question has not been answered. 
You ask if the provisions of Section 8866, General Code, apply. 

Tjlis section provides : 

"In not less than thirty nor more than ninety days after the pas
sage of such resolution the council or commissioners shall determine 
whether it or they will proceed with the proposed improvement or not. 
If it is decided to proceed therewith, an ordinance by the council or 
resolution by the commissioners shall be passed, which ordinance or 
resolution must contain, in addition to the terms and conditions stated 
in such resolution, the plans and specifications of the proposed alteration 
and improvement, a statement of the damages claimed or likely to accure 
by reason thereof, and how their payment is to be apportioned between 
the municipality or county and the railroad company or companies; also 
who shall supervise the work of construction. Upon the acceptance of 
this resolution or ordinance by resolution by the railroad company or 
companies through their directors, it shall constitute an agreement, 
valid and binding on the municipality or county and the railroad com
pany or companies, respectively. Such agreement shall thereupon be 
filed in the common pleas court of the county in which the crossing is 
located, for entry upon its records, whereupon it shall have the same 
force and effect as a decree of the court." 
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This section is a part of the act of 90 Ohio Laws, 360. As seen herein, this 
act contemplates that there should be an agreement before any steps are taken. 
In your case council acted under the later act, now known as Sections 8874 to 8894, 
General Code. 

Section 8864, General Code, provides : 

"\Vhen it is deemed necessary by a municipality or a county to join 
with any railroad company or companies in the alteration or abolition of 
a grade or other crossing, the council of the municipality, by a two-thirds 
vote of all the members elected thereto, or the commissioners of the 
county, by a unanimous vote, by resolution, shall declare such necessity 
and intent, and state therein the manner in which the alterations in the 
crossing are to be made, giving the method of constructing the new 
crossing with the grades for the railroad or railroads and the public 
way or ways ; also what land or other property it is necessary to appro
priate, and how their cost is to be apportioned between the municipality 
or county and the railroad company or companies; also by whom the 
work of construction is to be done and how its cost is to be apportioned 
between the municipality or county and the railroad company or com
panies." 

The words "such resolution" used in the first part of Section 8866, General 
Code, refers to the resolution provided for in Section 8864, supra., in fact the 
original act specified Section 2 of the act, that is the resolution therein provided for. 

The provisions of Section 8866, General Code, apply only when the municipal 
corporation of the county and the railroad company or companies agree upon such 
elimination before any steps are taken, and does not apply when proceedings are 
started under the provisions of Section 8874, et seq., General Code. 

In your case the proceedings were started before any agreement was entered 
into and were to that extent adverse. The fact that the railroad afterwards agreed 
to the plans and specifications did not change the situation. The improvement 
would still be made in accordance with the provisions of Sections 8874, ct seq., 
and not under provisions of Sections 8863 to 8873, General Code. 

The provisions of Section 8866, General Code, did not apply to your case. 
Council was not required to pass the resolution to "proceed," within ninety days 
after it had passed the resolution of "necessity" for the elimination of the grade 
crossing. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 
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348. 

ORDINAKCES SHALL NOT CONTAIX l.IORE THAN ONE SUBJECT
RESOLUTIOK OF NECESSITY FOR IMPROVEMENT OF SEVERAL 
STREETS. 

A resolution of council declaring it necessary to improve several streets and 
alleys cannot be passed for the reason that each street involves a different situa
tion with different considerations and such a resolution would therefore violate 
Section 4226, General Code, prohibiting the passage of any ordi1za1zce, resolution 
or b:y-law containing more than one subject. 

CoLUMBUS, OHio, May 10, 1912. 

HoN. D. F. MILLS, City Solicitor, Sidne:;•, Ohio. 
DEAR SIR:-Your fayor of April 29, 1912, is received, in which you inquire as 

follows: 

"The •city council desires to pave certain alleys and streets in the 
city being parts of seventeen different streets and eighteen different 
alleys. I am enclosing herewith a title of a resolution which council 
has passed declaring it necessary to improve said streets and alleys, 
omitting the names of the streets. The original resolution has the 
names of each and all the streets and alleys set for in the title as we11 
as in the body of the resolution. 

"I would like to have an opinion from the attorney general's 
office as to whether or not this resolution with the title expressed as 
I have it would violate the provisions of Section 4226, G. C., providing 
as follows: 

"'Xo ordinance, resolution or by-law shall contain more than 
one subject, which shall be clearly expressed in its title.'" 

Section 4226, General Code, reads in full as follows : 

"No ordinance, resolution or by-law shall contain more than one 
subject, which shall be clearly expressed in its title. No by-law or 
ordinance, or section thereof, shall be revived or amended, unless the 
new by-law or ordinance contains the entire by-law or ordinance, or 
section revived or amended, and the by-law or ordinance, section or 
sections so amended shall be repealed? Each such by-law, resolution 
and ordinance shall be adopted or passed by a separate vote of the 
council and the yeas and nays shall be entered upon the journal." 

The provision of this statute now under consideration is held to be mandatory 
in case of Heffner vs. City of Toledo, wherein Summers, J., says at page 423 
of the opinion: 

"The requirement of Section 1694 that no by-law or ordinance 
shall contain more than one subject, which shall be clearly expressed 
in its title,' evidently was suggested by the provision of Section 16 of 
Article 2 of the Constitution that: 'no bill shall contain more than one 
subject, which shall be clearly expressed in its title.' The latter provision 
has been held to be directory (Pim vs. Xicholson, 6 Ohio St., 176), and if 
the former were so it would not require further consideration, but it has 
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been held mandatory (Bloom vs. City of Xenia, 32 Ohio St., 461 ; Camp
bell vs. City of Cincinnati et al., 49 Ohio St., 463." 
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The syllabi of this case lay down certain principles as to the purpose and 
construction of Section 4226, General Code, where it is held: 

"The statutory requirement that 'no by-law or ordinance shall 
contain more than one subject, which shall be clearly expressed in its 
title,' was intended to prevent the uniting in one ordinance of diverse 
subjects or measures and effecting its passage by uniting in its support 
all those in favor of any, and to prevent the adoption or ordinances 
by the votes of councilmen ignorant of their contents. 

"Whether an ordinance is violative of the statutory requirement 
that 'no by-law or ordinance shall contain more than one subject, 
which shall be clearly expressed in its title,' is to be determined not by 
its form, but in the light of the mischief the statute . was intended to 
prevent. 

"An ordinance to provide for the issuing of bonds to pay the city's 
part of the cost of thirty-two street and sewer improvements, entitled: 
'An ordinance to provide for the issue of general street improvement 
bonds of the city of Toledo, state of Ohio, to pay said city's part of 
the cost and expense of improving sundry streets and alleys by paving, 
repaving, grading and macadamizing, and by constructing sewers therein 
and to pay the said city's part of the cost and expense of constructing 
such sewers,' is not in conflict with the statutory requirement that 'no 
by-law or ordinance shall contain more than one subject, which shall 
be clearly expressed in its title.'" 

On page 425, Summers, J., says: 

"The issuing of bonds to pay the city's part of the cost of such 
improvements is merely incidental . to the making of the improvement, 
and council cannot provide for the making of the separate improvements 
without the concurrence of three-fourths of the whole number of 
members elected to council, unless the owners of a majority of the 
foot frontage to be assessed petition in writing therefor, and in that event 
the concurrence of a majority of the whole number elected is essential." 

In the foregoing case the improvements had been determined upon and the 
liability of the city ascertained. The purpose of the ordinance was to issue bonds 
to pay the city's part of the cost of the improvements which included street and 
sewer improvements. This, as the court says, was incidental to the making of the 
improvement. This case is not therefore an authority for joining two or more 
distinct improvements in one ordinance. 

In case of Elyria Gas & Water Co. vs. City of Elyria, 57 Ohio St., 376, the 
fourth syllabus reads: 

"The purchase of water works, and the erection of new ones, are 
distinct measures, requiring different proceedings; and a resolution of 
council Ivhich combines both as one, and provides for the submission, 
in that form, of the question of the issue and sale of the bonds of the 
municipality for both purposes combined, is unauthorized, and ineffectual 
for either purpose ; nor can it be made effectual for either, by the 
elimination of the other in the proceedings subsequent to the resolution. 
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It is the policy of the statute that each measure for which it is pro
posed to issue and sell the bonds of the corporation shall stand on its 
own merits, unaided by combination with others, and that it be voted 
upon as an independent measure, by the council and electors, unin
fluenced by such combination." 

On page 380 and 381, Williams, J., says: 

"* * * And, it is the policy of the statute that the proposition 
for each separate improvement shall stand on it~ own merits, unaided by 
combination with any other measure, and be· so acted upon by the 
council in the first instance, and then, if adopted, be so submitted for 
approval by the electors that each may be voted upon as a separate 
measure, uninfluenced by combination with others." 

From the foregoing decision it is seen that each improvement should stand 
upon its own merits and not be aided by combination with others. 

Under the chapter on assessments in the General Code there is a provision 
which specifically authorizes council to provide for sprinkling, sweeping, or 
cleaning more than one street or alley in the same ordinance. 

Section 3842, General Code, provides: 

"The council of a city upon the recommendation of the director of 
public service, or the council of a village, may provide by ordinance for 
sprinkling with water, sweeping, or cleaning of such streets or alleys, or 
parts thereof. For the purpose of carrying out the provision of this 
section and of the three next preceding sections, one ordinance may be 
made to include one or more streets or alleys, or parts thereof, and 
one or more of the powers granted by such sections." 

This is an exception from the general statute. If if was legal and proper 
to provide for the improvement of more than one street in the same ordinance, 
the foregoing provision would be mere surplusage. It appears, therefore, that the 
legislature construed the provision of Section 4226, General Code, as preventing 
the improvement of more than one street in the same ordinance. 

The improvement of one street is separate and distinct from the improvement 
of another street. It is not likely that the same conditions would exist as to all 
the streets to be improved. The streets may be of different widths; they may 
be improved by different materials; some may be improved after petition by the 
abutting owners and others upon the initiative of council; the elements of damages 
and benefits would likely be different on different streets. 

The various conditions involved in the improvement of a street or alley 
make it more practical, and almost imperative, that each street should be improved 
by separate and distinct proceedings and that is the apparent purpose of the 
statute. 

While the general purpose of the ordinance would be the improvement of 
streets, yet it is for the improvement of separate and distinct streets, and would 
thereby contain matter pertaining to two separate improvements. 

Any ordinance which provides for the improvement of more than one street 
would be in violation of Section 4226, General Code, because it would contain 
more than one subject. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 
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351. 

INITIATIVE AND REFERENDUM ACT-WITHDRAWING OF ~A:\IES 

FRO:\I PETITION AFTER FILING WITH CLERK NOT AUTHORIZED. 

It is the duty of the clerk, after determining that 15 per cent. of the electors 
have duly signed the referendum petition, and within 10 da:ys after the filing 
thereof to certify the ordina1zce to the proper officers having control of the elections 
in the municipality. 

When the petition has once been filed with the clerk, there is no authority 
for the withdrawing of names therefrom. 

CoLUMBus, Omo, :May 10, 1912. 

Ho:-.. TaLLis T. SHAW, City Solicitor, Defiance, Ohio. 
DEAR SIR :-Under date of April 19th you advise us of the following state of 

facts: 

"The council of the city of Defiance recently passed an ordinance 
granting a certain franchise which comes under Section 2 of the initiative 
and referendum law passed May 31, 1911, volume 102, page 521 Ohio 
Laws. After the passage of the ordinance and within thirty days, a 
referendum petition was filed with the clerk, containing a sufficient amount 
of names to warrant the clerk certifying the ordinance to the board of 
elections. Afterwards, and within ten days of the filing of the petition 
with the clerk, certain signers of the original petition requested the 
clerk to withdraw their names from the petition. The number so with
drawn reduces the names in number to such a number which would be 
less than the number of signatures required authorizing the certificate 
to be made by the clerk. The clerk assumed to have the authority after 
the filing of the petition with him, to strike from the petition the names 
of such parties making such request." 

You therefore, desire to know: 

"First. Whether or not, if after a proper number of signatures to 
the petition are signed, and the petition filed with the clerk, the parties so 
signing have a right to withdraw their names by request with the clerk, 
and whether or not the clerk has authority to withhold the certificate 
required by reason of this fact. 

"Second. Under the second paragraph of the section referred to, 
can a petition be filed any time within sixty days, and do the words 
'during which time' mean sixty days?" 

In answer to your second question we have heretofore referred you to an 
opinion rendered to Hon. Don J. Young, prosecuting attorney, Norwalk, Ohio, in 
our letter to you of April 23, 1912. 

Section 4227-2, General Code, provides for referendum and states that if 
"within thirty days after the passage or adoption of" an ordinance "by the council 
there be filed with the clerk of such municipal corporation, a petition or petitions 
"ordering the submission of such ordinance * * * to the vote of the electors of 
such municipal corporation," such ordinance shall be submitted to the qualified 
electors for their approval or rejection. 
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It is made the duty of the clerk within ten days after the filing of such 
petition or petitions to certify such ordinance to the officer or officers having control 
of elections in such municipal corporation. There is no authority whatever in 
said statute permitting the withdrawal of names from a petition after said petition 
has been filed with the clerk. Upon the filing of a petition or petitions it is the 
duty of the clerk to determine whether or not there is the requisite fifteen per 
cent. of the electors duly signed to the petition. Such is his sole authority in the 
matter and if he fii1ds that the same bears the names of fifteen per cent. of the 
electors it is his duty to certify the ordinance to the proper officers as provided 
in said section. If when the petition was filed there were the requisite number. of 
names signed to the petition the statute in regard to referendum has been complied 
with and such being the case and there being no authority to withdraw the names 
after the filing of such petition, I am of the opinion that the parties so signing have 
not the right to withdraw their names by request with the clerk after the petitions 
are so filed with him, nor has the clerk the authority by reason of this fact to with
hold the certifying of the ordinance to the proper officers having control of elections 
in such municipality for submission to a vote of the electors at the next general 
election. 

355. 

Yours very truly, 
TrMOTHY S. HoGAN, 

Attorney General. 

CIVIL SERVICE-APPOINTMENT-CERTIFICATION BY CIVIL SERVICE 
COMMISSION OF ONE CANDIDATE TO APPOIXTING BOARD
BOARD NOT OBLIGED TO APPOINT. 

Section 4481, General Code, providing for the appointment of members of the 
classified service in a city, by the appointing board from a list of three candidates 
which have been examined and certified by tl1e civil service commission in investing 
said board with a power of "appoilztment" intends to confer a certain power of 
discretion and when therefore, only one candidate is certified by the commission, the 
board may appoint or reject him as it sees fit. When three candidates are certified 
however, the board is obliged to appoint one of the three. 

The civil service commission may drop from the eligible list, only such candi
dates as have been certified to the appointing board three times in a list from which 
the board is required to make a selection to wit: in a list of at least three candidates. 

CoLUMBUS, OHIO, April 29, 1912. 

RoN. ALLEN G. ArGLER, City Solicitor, Bellevue, Ohio. 
DEAR SIR :-Under date of April 16, 1912, you inquire: 

"Recently the civil service commission of Bellevue held an examina
tion for candidates for the position of patrolman in the police depart
ment. Only one candidate appeared and took the examination. The civil 
service commission passed the candidate and thereupon certified his 
name to the director of public safety for appointment to the office of 
patrolman. The civil service commission claims that the director of 
public safety is required to appoint the person so certified, there being a 
vacancy in the office of patrolman." 
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The manner of making apppointments to the classified service 111 a city is 
lixed by Section 4481, General Code, which provides: 

"Appointments shall be made in the following manner: The ap
pointing board or officer shall notify the commission of any vacancy to 
be filled. The commission shall thereupon certify to such board or officer 
the three candidates graded highest in the respective lists as shown by 
the result of such examination. Such board or officers shall thereupon 
appoint one of the three so certified. Grades and standings so established 
shall remain the grades for a period of six months, or longer if the 
commission so determines, and in succeeding notifications of vacancies, 
candidates not selected may be dropped by the commission after having 
been certified to total of three times." 

This section requires the civil seryice commission to certify three names, and 
the appointing officer or board is required to appoint one of the three so certified. 
His discretion of appointment is limited to the three names certified. 

The effect of certifying only one name and requiring the appointing officer or 
board to appoint the person certified would take from such officer or board the 
right of appointment and place it in the hands of the civil service commission. 

In case of People ex rei. vs. :\Iosher, 163 N. Y. 32, it is held: 

"The provision of the civil service law that 'appointments shall 
be made * * * by appointment of those graded highest in open com
petitive examinations conducted by the state or municipal commission' 
is unconstitutional, since the right of appointment of necessity involves 
the power of selection and the exercise of discretion and judgment, and 
the limitation of the right of appointment tQ the person graded 
highest would transfer the real power of appointment from the local 
authorities to the civil service commission and thus completely nullify 
that provision of the constitution which confers the power of appoint
ing city officers upon the local authorities of the municipality." 

On page 40 of the opinion, Martin, ]., says: 

"The decisions of this and other courts, state and federal, as to the 
meaning of the word 'appointment' and what constitutes an appointment 
under the law, are to the effect that the choice of a person to fill an 
office constitutes the essence of the appointment, that tlze selection must 
be the discretionary act of the officer or board clothed with the power of 
of appointme11t; that while he or it may liste~1 to the recommendation or 
advice of others, yet the selection must finally be his or its act, which has 
never been regarded or held to be ministerial. Thus it is seen that the 
authorities upon the subject and the opinion of those who have been con
nected with the civil service reform from its inception all agree in the 
conclusion that the power of selection for a public office is and should be 
vested alone in the officers or board authorized to appoint, although it 
be limited to persons possessing the qualifications required by the civil 
service statutes and rules, and that at least some power of selection is 
necessary to constitute an appointment, which should be exercised by 
the local authorities, independently of the civil service commission." 
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On page 42, ?IIartin, ]., further says: 

" * * * As we have already seen, the right of appointment, of 
necessity, involves the power of selection and the exercise of discretion 
and judgment. \Vithout that power in no just sense can it be said 
that the right exists." 

Under the Jaws of Ohio the civil service comnHsswn has no right of ap
pointment. It can only limit the power of appointment by requiring the appoint
ing officer or board to appoint one of the three candidates certified by it. The 
statute leaves the appointing officer or board a limited discretion and power 
of selection in making the appointments, but does not entirely take a way the 
discretionary power. This power of selection is limited to the three who are 
certified. A further limitation of this discretion would be unauthorized. A 
certification of less than three names would not be a compliance with the statute 
and the appointing officer or board would not be required to appoint if Jess than 
three candidates were certified. 

It appears that the civil service commission has certified the onE: name upon 
its list. Such person is qualified for the appointment and the appointing officer 
or board may appoint the person so certified, but is not required to do so. 

A further question presents itself. The statute provides that when a can
didate has been certified three times and has not been appointed, the civil service 
commission may drop such candidate •from the eligible list. Under this provision 
a candidate has a right to be certified three times in a list of three candidates. 
\,Yhen less than three are certified, the appointing officer or board is not re
quired to appoint either of them, but when three are certified one of the three 
must be appointed. 

In order to give a candidate an equal chance of appointment with the others 
he should be certified three times in a list from which the appointing officer or 
board is required to make a selection and not three times in a list from which 
no appointment is required. 

361. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney Ge1teral. 

COUNCIL-POWER TO FIX HOURS OF DUTY FOR FIREMEN. 

U11der Sectio11 4393, Ge11era/ Code, cou11cil may fix the hours of labor of 
firemen with the one limitation that they shall not require co11tinuous duty more 
than six days out of e-u·ery seven. 

CoLuMuus, OHIO, l\Iay 13, 1912. 

HoN. MARSHALL G. FENTON, City Solicitor, Chillicothe, Ohio. 

DEAR SIR:-Your favor of May 6, 1912, is received in which you inquire of 
the following: 
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"\\'ill you kindly render me an opinion in regard to the time re
quired for the members of the fire <!epartmcnt to be on duty? I have 
rendered an opinion holding that the liremen are not required to be Gn 
duty more than six days in every seven as provided in 101 Ohio La\\'s 
380." 
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Section 4393, General Code, as amended in 101 Ohio Laws 380, provides: 

"The council may establish all necessary regulations to guard 
against the occurrence of fires, protect the property and Jives of the 
citizens against damages and accidents resulting therefrom and for 
such purpose may establish and maintain a fire department, provide for 
the establishment and organization of fire engine and hose companies, 
establish the how·s of labor of the members of its fire departmcut, 
but after the first day of Jauuary, uiueteen huudrcd and clcveu, cowzcil 
shall uot require all}' jirema11 to be 011 duty coutiuuousl::/ more than six 
days ioz every seveu, and provide such by-laws and regulations for their 
government as is deemed necessary and proper." 

By virtue of this section council is authorized to "establish the hours of labor" 
of the members of the tire department. The only restriction placed upon that 
power is that after January 1, 1911, no fireman shall be required "to be on 
duty continuously more than six days in every seven." The effect of this pro
vision is that each fireman must have at least one day off duty out of each seven 
days. 

So long as the time fixed for duty by council does not exceed six days of 
continuous duty out of any seven consecutive days it would not conflict with the 
statute. The statute fixes six days continuous duty as the maximum of con
secutive days of service. It does not fix any minimum. The hours of service 
are left to the discretion of council with this one limitaiton that no fireman shall 
be required to be on duty continuously for more than six days in every seven days. 

363. 

Respectfully, 
TIMOTHY s. HOGAN, 

Attomey General. 

CHIEFS OF POLICE-FEES FOR SERVICES 1.:--J STATE CRDII~AL 
CASES IN POLICE COURT. 

The city has 110 control over fees assessed in state cases, and Section 4213, 
Ge11eral Code, prM•idiug that all fees pertailzing to any office shall be paid into the 
city treasury, ltas no aPPlication to fees assessed in police courts for stale cases. 

U11der Sectio11 4581, Ge11cral Code, providill!J that other fees ill police co11rt 
shall be the same i11 state cases as are allowed in Probate court or before justices 
of the peace in similar cases, the chief of police is entitled to legal fees charged to 
him for services in state criminal cases in a police court. 

Such fees being payable as in a justice court, the chief of police whm he 
performs the services of a constable, shall be compensated under Secfion 3347, 
General Code, and when he performs the services of a sheriff, shall be paid as pro
vided i11 Section 2845, Geueral Code. 

27-Vol. II-A. G. 
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CoLUMBus, OHIO, May 13, 1912. 

HoN. HowARD E. McGREGOR, City Solicitor, Springfield, Ohio. 
DEAR SIR :-Under date of May 1, 1912, you inquire of this department as 

follows: 

"The question has arisen in this city as to whether or not the chief 
of police should be paid fees for attendance at police court and for the 
service of process issued by the judge of said court, as in the same man
ner as are allowed fees in the prf?bate court or before justices of the 
peace." 

Your inquiry covers the services of the chief of police in all cases before the 
police court, whether arising from violation of city ordinances, or from violations 
of the statutes of Ohio. 

Section 4581, General Code, provides: 

"Other fees in the police court shall be the same in state cases 
as are allowed in the probate court, or before justices of the peace, in 
like cases, and in cases for violation of ordinances such fees as the 
council, by ordinance, prescribes, not exceeding the fees for like services 
in ·state cases." 

"The fees in the cases for violation of ordinances are to be fixed by council. 
The fees in state cases are to be the same as are allowed in the probate court or 
before justices of the peace in like cases. 

The disposition of the fees in city cases will be first considered. 
Section 4213, General Code, provides : 

"The salary of any officer, clerk or employe shall not be increased 
or diminished during the term for which he was elected or appointed, 
and, except as otherwise provided in this. title, all fees pertaining to 
any office shall be paid into the city treasury." 

In the case of Portsmouth vs. Milstead, 18 Cir. Dec., 384, it is held: 

"The provisions of 96 0. L., Sec. 126 (Rev. Stat., 1536-633; Lan., 
3228), requiring 'that all .fees pertaining to any office shall be paid into 
the city treasury,' has reference to municipal fees solely, or such fees 
as may be fixed by municipal authority. 

"Said section does not authorize cities to interfere with the fees 
of mayors or chiefs of police in state criminal cases; whether such 
authority can be delegated to municipalities, quaere." 

The fees in cases of violation of ordinances are prescribed by council, that 
is by municipal authority. Fees charged to the chief of police in such cases 
should be paid into the city treasury. The salary which the chief of police 
receives from the city is paid him for his services performed for the city, and he 
is not entitled to any fees in city cases. 

In order to determine the disposition of fees in state cases, it wil\ be neces
sary to ascertain what fees can be legally charged to a chief of police. 

There is no specific provision of statute requiring the chief of police to serve 
process in the police court, nor is there any other statute, than Section 4581, Gen-
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era! Code, supra., which might authorize the charging of fees to the chief of po
lice in state criminal cases in a police court. 

In the case of Delaware vs. :\Iatthews, 13 Cir. Ct., N. S., 539, Taggart, J., 
says at page 540, of the opinion : 

"* * * The chief of police, in cities having a police court, were to receive 
like fees as constables and sheriffs in the probate court and before jus
tices of the peace." 

The provisions of Section 4581, General Code, were in their present form 
when the above opinion was rendered. At that time, as now, there was no specific 
provision of statute making it the duty of the chief of police to serve process in 
the police court. He is, however, the proper officer to serve such process. 

Section 4581, General Code, authorizes the charging of fees to a chief of 
police for official service in a state criminal case before a judge of a police court. 

The statute provides that the fees shall be the same "as are allowed in the 
probate court, or: before justices of the peace, in like cases." This statute seems to 
provide two methods of charging fees. 

Process in a probate court may be served by a sheriff or a constable. 
Section 1596, General Code, provides: 

"When required by the probate judge, sheriffs, coroners and con
stables shall attend his court, serve and return proce~s directed and de
livered to them by such judge, * * * *" 

"The fees in a probate court are prescribed by Section 11204, General 
Code, which provides : 

"The fees of witnesses, jurors, sheriffs, coroners and constables, 
for all services rendered in the probate court, or by order of the probate 
judge, shall be the same as is provided by law, for like services in the 
court of common pleas." 

The fees of the chief of police, in accordance with the above provisions, are 
to be the same as are allowed in justices courts and in the court of common pleas 
in like cases. The same situation is thus presented as was presented in consider
ing a similar provision in Section 4534, General Code. In construing this latter 
section, this department, in an opinion, a copy of which is enclosed, rendered to the 
bureau of inspection and supervision of· public offices, dated August 30, 1911, it 
was held: 

"That in cases other than those ansmg out of violations or ordi
nances, the fees of a constable should be taxed in favor of the chief of 
police under Section 4534, General Code, as amended, unless Section 3347, 
which prescribes the fees of a constable fails to provide a fee for the 
specific service performed by the chief of police; in which case the 
chief is entitled to the fee provided for the sheriff by Section 2845 as 
amended." 

The foregoing conclusion was based upon the ground that the duties of a 
chief of police in a mayor's court are similar to those of a constable before a jus
tice of the peace, rather than those of a sheriff in a court of common pleas. The 
same applies to the present situation, and the rule as above stated should apply 
to Section 4581, General Code, now under consideration. 
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In the case of Portsmouth vs. Milstead, 18 Cir. Dec., 384, supra., it is seen 
that the city has no control of the fees charged for services of a chief of police in 
a state criminal case. These fees are subject to state control and Section 4213, 
General Code, requiring all fees to be paid into the city treasury, does not apply 
to the fees of a chief of police in state criminal cases. 

The chief of police is entitled to the legal fees charged to him for services 
in state criminal cases in a police court. 

364. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 

CIVIL SERVICE-INITIATIVE AND REFERENDUM ACT-VILLAGE AD
VANCING TO CITY-ORDINANCE PROVIDING FOR FIREMEN
POWERS OF APPOINTMENT OF FIREMEN BY DIRECTOR OF 
PUBLIC SAFETY. 

On January 29, 1911, when Bellevue was a village, the mayor appointed for a 
term of one year, the necessary firemen under Section 4390, General Code. 

On January 10, 1912, after Bellevue had become a city, the city council passed 
an ordinance organizing a city fire department, which ordinance, by virtue of the 
initiative and referendum act, could not become effective until after the expiration 
of sixty days and the village· ordinance organi:::ing the fire department would 
remain in effect until that time. 

Pending such time, therefore, the director of public safety could act only 
under the village ordinance and therefor, at the expiration of the terms of the 
village firemen to wit: After January 29, 1912, the director COi~ld fill the vacancies 
by appointment. 

The members appointed by the director would, however, be subject to civil 
service regulations, a11d therefore, such appointments could be only temporary, 
under Section 4488, General Code, until examinations could be held and the posi
tions filled as required by the civil service law. 

Under these rules, therefore, when the director made appointments on Janu
ary 31, 1912, to fill positions under the new ordinance, aforesaid, which had not 
yet become effective, he could only appoint the number authorized by the village 
ordinance, and these could only be compensated as de facto officers. 

CoLUMBUS, Omo, April 4, 1912. 

HoN. ALLAN G. AIGLER, City Solicitor, Bellevue, Ohio. 
DEAR SIR :-Under date of March 9, 1912, you submit the following in

quiries: 

"On the 29th day of January, 1911, the mayor of the village of 
Bellevue, with the advice and consent of the council, appointed for a 
term of one year the necessary firemen for the village of Bellevue in ac
cordance with Section 4390, of the General Code of Ohio. The salary 
of the viilage firemen was fixed by ordinance. When did the terms of 
the village firemen expire? 

"The civil service commission of the city of Bellevue has so far 
failed to hold the necessary examinations for firemen to fill the positions 
created by ordinance for the organization of the city fire department. 
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On the 31st day of January, 1912, the director of public safety appointed 
firemen to fill the places created by the ordinance for the organization 
of the city fire department to serve until such time as the civil service 
commission should be able to certify names for appoinment to the posi
tions of firemen. Perhaps I should add that the ordinance for the or
ganization of the city fire department and fixing the salaries of the 
members thereof was passed on the lOth day of January, 1912. 

"As between the old village firemen and the appointees of the di
rector of public safety, who, if any, are entitled to the salary as firemen 
of the city?" 

1731 

The ordinance of January 10, 1912, to organize the city fire department and to 
fix the salaries of the members thereof, is an ordinance involving the expenditure 
of money. Such ordinance, as heretofore held by this department, is subject to 
the Crosser initiative and referendum act and does not become operative until 
sixty days after its passage. The ordinance would not be effective for any pur
pose until said sixty days had elapsed. Until such time the director of public 
safety could not act under it, and any appointments of firemen to fill positions 
created by this ordinance to take effect prior to the date when such ordinance be
came operative, would be null and void. 

Bellevue is one of those municipalities which passed from a village to a city 
by the result of the last federal census. 

Section 3499, General Code, provides : 

"Officers of a village advanced to a city, or of a city reduced to a 
village, shall continue in office until succeeded by the proper officers of 
the new corporation at the next regular election, and the ordinances 
thereof not inconsistent with the laws relating to the new corporation 
shall continue in force until changed or repealed." 

The village form of government was continued by virtue of Section 3499, 
General Code, until the new form of government could be established and the 
city officers elected at the next general election of municipal officers. 

The evident purpose of this statute, as shown by its provisions, was to pro
vide a transition from the village form of government to the city form, without 
causing any break in the exercise of the governmental functions. The old form 
should continue until the new could he perfected. The officers of the village are 
continued in office until succeeded by the proper officers of the new corporation, 
and the ordinances of the village, not inconsistent with the laws relating to a city, 
are continued in force until repealed or changed by the new council. 

The council elected for the city took office on the first day of January, 
1912, and on January 10, 1912, the ordinance reorganizing the fire department was 
passed. The council acted diligently in providing for the new fire department, 
but for reasons over which they had no control, the ordinance could not become 
effective until sixty days after its passage. 

A fire department is an important and necessary feature of a city govern
ment. It was not the intent of the legislature that the city should be without fire 
protection until the ordinance reorganizing the fire department should become 
operative, but on the contrary, the purpose and intent of the statute is that the old 
organization should continue until superseded by the new. 

Under the village form of government, firemen, other than volunteers, are 
appointed for terms of one year as provided by Section 4390, General Code, which 
reads: 
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"Council may provide for the employment of such firemen as it 
deems best and fix their compensation, or for the services of volunteer 
firemen. All firemen, other than volunteers, shall be appointed by the 
mayor for terms of one year, with the advice and consent of the coun
cil." 

It appears that in Bellevue the firemen were appointed on January 29, 1911, 
for terms of one year. The terms of these firemen, unless superseded by the new 
firemen of the city, would not expire until January 29, 1912. They were not 
superseded by the new firemen at that time, and they were therefore, entitled to 
serve their full terms. 

At the expiration of their terms, however, the ordinanc reorganizing the fire 
department had not become effective. This ordinance, although passed prior to 
January 29; 1912, did not repeal or change the village ordinance organizing the 
fire department, until it became operative. 

Fire departments are established under both village and city forms of gov
ernment. The general purpose of each is the same, the protection of life and 
property against loss by fire. The respective duties of the firemen would be sub
stantially the same under either form of government. 

The ordinance of the village organizing the fire department would not be 
inconsistent with the laws relating to the city form of government. The ordi
nance of the village of Bellevue, organizing the fire department, continued in force 
until superseded by the ordinance of the city, which would be the date when said 
ordinance became operative. 

The fire department passed under the control of the director of public safety 
on January l, 1912, or as soon thereafter as he took his office. The director of 
public safety could act under the village ordinance until such time as the city ordi
nance became effective. The terms of the village firemen expired on January 29, 
1912. The director of public safety could either continue these men in their posi
tions, or he could appoint others to fill the vacancies. These men were appointed 
for a definite term and at the expiration of that time, there would be a vacancy 
which could be filled in the manner provided by law. 

Under the city form of government, the fire department is subject to civil 
service regulations. It is held by the courts that when the departments of the city 
were placed under civil service, the incumbents in the positions of the classified 
service, continued in their positions without examination, and were thereafter sub
ject to civil service rules. This principle does not apply to a village passing to a 
city. The officers appointed under the village form of government would not be 
continued in office without examination. 

Section 4488, General Code, authorizes temporary appointments as follows: 

"To prevent the stoppage of public business or to meet extraor
dinary exigencies, as provided in this title, the mayor may make tempo
rary appointments." 

It appears from your inquiry that no examinations have been held by the 
civil service commission to fill the positions of firemen. From a further com
munication it appears that examinations have iater been held but that not enough 
have passed to fill all the positions. In such cases temporary appointments can 
be made by virtue of Section 4488, General Code, until all the positions can be 
filled as required by the civil service law. 

The appointments to fill the vacancies upon the expiration of the terms of 
the village firemen would be only temporary. 
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From your letter it appears that the appointments of the· director of public 
safety made on January 31, 1912, were made to fill positions created under the 
new ordinance. The only positions he could then fill were those authorized by the 
village ordinance. 

'Vhile this proceeding may be irregular, and the firemen so appointed were 
only de facto officers or employes, yet there were no de jure firemen who could 
claim the compensation. The terms of the firemen appointed under the village form 
of government had expired, the city ordinance had not yet become effective, and 
the new appointees were actually filling the positions and performing the duties per
taining thereto. 

· In so far as the appointees of January 31, 1912, were filling positions author
ized by the village ordinance they are entitled to the pay fixed by such ordinance. 
If the number so appointed was in excess of the number of positions authorized by 
the village ordinance, the excessive number could not be paid. 

366. 

Respectfully, · 
TrMOTHY S. HoGAN, 

Attorney Ge11eral. 

CIVIL SERVICE- SUMMARY DISCHARGE OF FIREMEN NOT AP
POINTED FROl\1 CLASSIFIED LIST. 

When firemen were appointed after the department had been placed under 
the civil service, but before ally classified list had bew created, such firemen could be 
summarily discharged as soon as the positio11s were properly filled under civil service 
regulations. 

CoLUMBus, 0Hro, May 12, 1912. 

RoN. A: J. LAYNE, City Solicitor, Ironton, Ohio. 
DEAR Sm:-Your favor of January 11, 1912, is received in which you inquire 

as follows: 

"Three firemen of the fire department were summarily discharged 
by the mayor and director of public safety January 10, 1912. These 
three firemen were respectively appointed July 9, 1908, and September 20, 
1909, and February 1, 1911. They were not appointed from any classi
fied list, as there was no such list until very recently. Their positions 
were, on said lOth day of January, 1912, filled regularly from the classi
fied list of those who had successfully taken the civil service examina
tion. These firemen were discharged on the theory that they were tem
porary employes and not entitled to service when an eligible civil serv
ice list was available. 

"Had the mayor and the director of public safety the right to sum
marily remove said firemen?" 

The police and fire departments of cities were placed under civil service by 
the provisions of Section 153, and others, of the ::\iunicipal Code, which was passed 
October 22, 1902, and became effective as to these provisions on the first Monday 
in ::O.Iay, 1903. 
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Following the decisions of the courts this department has held that when 
a department of a city passes from the unclassified to the classified service, the in
cumbents in the positions pass into the classified service without examination and 
are thereafter subject to civil service regulations. 

It appears from your letter that the three firemen who were discharged 
were each of them appointed after the fire department had passed under civil serv
ice regulations; and that they were not appointed as required by civil service laws. 

Section 4485, General Code, provides how members of the classified service 
shall be removed, as follows: 

"No officer or employe within the classified service shall be removed, 
reduced in rank, or discharged, except for some cause relating to his 
moral character or his suitableness to perform the duties of his position, 
though he may be suspended from duty for a period not to exceed thirty 
days, pending the investigation of charges against him. Such cause 
shall be determined by the removing authority and reported in writing, 
with a specific statement of reasons, to the commission, but shall not be 
made public without the consent of the person discharged. Before such 
removal, reduction, or discharge, the removing authority shall give such 
person a reasonable opportunity to know the charges against him and 
to be heard in his own behalf." 

The above section protects those who have been legally appointed to posi
tions in the classified service, or who passed tci the classified service because they held 
the positions when such positions were placed in the classified service. The three 
firemen in question do not come within either of these classes. They were not incum
bents in 1903 and they were not appointed from the classified list after examination. 
The positions which they occupied should have been filled from the classified service 
as soon as available. Their discharge in the manner stated by you was not illegal. 

367. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 

COUNTY AUDITOR-MANDATORY DUTY TO DRAW DRAFT WHEN 
REQUESTED UNDER SECTION 2692, GENERAL CODE. 

Section 2692, General Code, makes it mandatory upon the county auditor to 
draw the draft therein provided for when properly requested by the proper local 
authority. 

CoLUMBUS, OHIO, May 1, 1912. 

HoN. A. J. LAYNE, City Solicitor, Irolllon, Ohio. 
DEAR SIR :-I have your letter of January 1, 1912, in which you inquire: 

" ( 1.) Under Section 2692, General Code, has the county audi
tor discretion to draw or not draw such draft when properly requested 
by the proper local authority?" 

"!\Iy opinion is that the words "may draw" are not discretionary but authori
tive, and that the auditor has no discretion when the request is properly made. 
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I am of the opinion that, assuming the request is within the two-thirds limit, 
there can be no reason why the auditor should refuse such request. As to some 
taxing districts the advance payments, perhaps, ought not to be favored, in view 
of the provisions of the Smith one per cent. law; that act has the effect, in my 
judgment, and as I have heretofore held, of de\ oting the proceeds of a levy made 
in a given year to the sole purpose of operating the taxing district during the 
next fiscal year. Therefore, the proceeds of a given levy cannot be used until the 
beginning of the next fiscal half year. As to school districts and municipal corpo
rations, at least, however, the fiscal year for which the levy is made begins prior to 
the first distribution of the proceeds of the levy, so that it is practically neces
sary in the case of such taxing districts to rely upon the advance payments made 
under authority of Section 2692. 

Investigation will develop when this provtston was first enacted that it was 
made mandatory, and the only change in phraseology was when it became Section 
11234, Revised Statutes. The rule laid down in such cases is found in Allen vs. 
Russell, 37 0. S., 337, as follows: 

"But where the general stautes of the state, or all on a particular 
subject are revised and consolidated, there is a strong presumption that 
the same construction which the statutes received before revision and 
consolidation should be applied to the enactment in its revised and con
solidated form, although the language may have been changed." 

I am, therefore, of the opinion that Section 2692, General Code, is mandatory 
as to the county auditor. 

373. 

Very respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 

UXIO~ CE11ETERY TRU~TEES-POWER TO HIRE CLERK AND FIX 
SALARY-POWER AXD DUTY OF JOI.\'T BOARD OF CONTROL TO 
FIX SALARY OF TRUSTEES. 

A member of the board of trustees of a uniou cemetery cannot be employed 
and receive pay as a clerk for the secretary or managing trustee of such board. 

The trustees of a union cemetery are vested witlz the powers of the trustees 
of the cemetery of a mwzicipal corporation, which powers are identical with' 
those of the director of public service ill a city. Such powers illcludillg the 
right to appoillt a clerk to the secretary alld managing trustee if said clerk is 
deemed necessary, and also the power to fix the salary of said clerk. 

The salary of said clerk must be approved however, by the joint board of 
control of such union ccmcter)', composed of tlzc governing boards of the sub
divisions which jointly maintain the cemetery. 

Said joint board may also fix a compensation for the board of trustees. 

CoLUMBus, OHIO, April 22, 1912. 

Ho:-.. A. J. LAYNE, City Solicitor, Ironton, Ohio. 
DEAR SIR :-Under date of January 3, 1912, you ask an opinion of this de

partment upon the following: 
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"The trustees elect of a union cemetery have asked for answers 
to the three questions following: 

''Can one of the trustees be employed and paid for services 
rendered by him as clerk for the secretary and managing trustee? 

"Can the board of trustees employ a clerk for the secretary and 
managing trustee who 1s not one of the trustees and can they pay 
him for said services? 

"In your opinion of "!V1ay 31, 1911, in reply to letter of vVill E. 
Heck, state examiner, as found at page 177 of the report of the 
examination for the city of Ironton (:.Jo. 7.) we find that you use the 
following language, to wit: 

" The duties of the board of trustees of union cemetery being 
defined by law as above set forth, no !'!)ember of such board has the 
right to· receive any compensation for any work or labor except such 
as is paid to every member of the board by virtue of the public office 
which he holds.' 

"Is there any law or authority for the payment of the members of 
such board 'by virtue of the public office which they hold." 

Your first inquiry is answered in the opinion rendered to the bureau of in
spection and supervision of public offices on may 31, 1911, to which you refer, and 
in which it is stated: 

"The trustees of union cemeteries are public officers of the munici
pality or township and are elected by the people and cannot employ one 
of thei~ number for extra pay to do any necessary work." 

It therefore follows, that a member of the board of trustees of a umon 
cemetery cannot be employed and receive pay as a clerk for the secretary o.r 
managing trustee of such board. 

In answering your second inquiry it will be necessary to refer to the statutes. 
Section 4189, General Code provides: 

"The cemetery so owned in common, shall be under the control 
and management of the trustees, and their authority over it and 
their duties in relation ·thereto, shall be the same as where the 
cemetery is the exclusive property of a single corporation." 

Section 4178, General Code, provides the duties of trustees of a cemetery 
of a village, as follows: 

"The board of cemetery trustees shall have the powers and perform 
the duties prescribed in this chapter for the director of public service. 
Such trustees shall organize in accordance with the provisions in this 
chapter for the organization of trustees of union cemeteries." 

Section 4162, General Code, provides for the management of cemeteries of a 
city, as follows: 

"The director shall direct all the improvements and embellish
ments of the grounds and lots, protect and preserve them, and, subject to 
the approval of the council, appoint necessary superintendents, employes 
and agents, determine their term of office and the amount of their 
compensation." 



A......,-NUAL REPORT OF THE ATTORNEY GENERAL. 1737 

The director herein referred to is the director of public service. 
Section 41i0, General Code, authorizes the director of public service to employ 

a clerk, as follows : 

"The director shall appoint a clerk, and keep accurate minutes of 
all his proceedings, and report quarterly to the council all the moneys 
received and disbursed by him in the management and control of the 
cemetery." 

Section 4193, General Code, provides: 

"The trustees of such township or townships, or the council or 
councils of such municipal corporation or corporations may at any 
time call a joint meeting of the council or councils and the trustees 
of the township or townships, on a reasonable notice given by either, 
for the purpose of making joint rules and regulations for the govern
ment of the cemetery, or changing them, and making such orders as may 
be found necessary for the application of moneys arising from the 
sale of lots, taxes, or otherwise." 

The trustees of townships and councils of municipal corporations referred to 
111 the latter section are the trustees and councils of the political divisions that 
have joint control of the union cemetery and for whom said cemetery is main
tained. 

By virtue of Section 4189, General Code, the trustees of a union cemetery have 
the same authority and perform the same duties over such cemetery, as is pre
scribed for cemeteries maintained by a single corporation. Section 41i0, General 
Code, prescribes the powers and duties of trustees of a village cemetery and gives 
them the same power as is granted the director of public service. 

By Section 4162, General Code, the director of public service is authorized 
to appoint the necessary superintendents, employes and agents and fix :-their com
pensation, all of which is subject to the approval of council. The trustees of 
a union cemetery have the same power. As the trustees of a union cemetery act for 
more than one political division, there is no council for the cemetery district. But 
the statutes, Section 4193, General Code, makes the trustees of the township and 
the council of the municipal corporations interested in the cemetery, a joint body 
for making rules and regulations and for making orders for the "application of 
moneys arising from the sale of lots, taxes, or otherwise." 

It is my conclusion that the trustees of a union cemetery may appoint a clerk, 
if it deems such clerk necessary, to the secretary and managing trustee, and fix 
his compensation, but that such appointment and the fixing of his compensation 
is subject to the approval of the joint body composed of the trustees, or members 
of the councils of the political divisions that jointly maintain such union cemetery. 

You next inquire as to the compensation of the trustees of a union cemetery. 
The statute does not fix any compensation therefor, neither does the statute 

provide that they shall serve without compensation. 
Under the authority vested in the joint body of trustees and council as pro

vided in ~ection 4193, General Code, this joint body could fix a compensation for 
such trustees. Council in a municipal corporation have general powers to fix 
salaries, and in townships this power is usually vested in the trustees. This power 
is not taken away when they act jointly with a similar body. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attor11ey General. 
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379. 

SALARY, INCREASE AND DECREASE OF-POLICE OFFICERS IN 
CIVIL SERVICE-NO TERM OF OFFICE. 

Police officers, 1t11der the civil service, do uot hold their office for a sPecific 
term and therefore their salaries may be hzcreased or decreased duri11g tenure of 
office. 

COLUMBUS, OHio, May 18, 1912. 

HoN. BEN L. BENNETT, City Solicitor, East Liverpool, Ohio. 
DEAR SIR :-Under date of April 25, 1912, you advised me that your city 

council is desirous of raising the salaries of the members of the police department, 
but that some time ago the supreme court affirmed a decision of the Lake county 
circuit court, without report, in which it was held in the lower court that as a 
police officer's term of office extended during good behavior his 5alary cannot be 
raised or lowered during incumbency. You further call attention to the fact that 
an exhaustive and well worded opinion in the court of common pleas of Cuyahoga 
county has held that an officer's salary could be raised during his term of office. 

vVhen the matter of raising or lowering policemen's salaries was first brought 
to the attention of this department an opinion was rendered on January 20, 1911, 
to the bureau of inspection and supervision of public offices, Columbus, Ohio, 
holding that policemen had no official term and, therefore, did not come within 
the purview of Section 4213, General Code. At the time of rendering such 
opinion there had been no expression of court upon the subject. 

Subsequently the decision of the circuit court of Lake county in the case 
of State ex rei. Speller vs. Painesville was published February 13, 1911, in the 
Ohio Law Bulletin, Volume LXVI No. 7 which is the case to which you refer 
in your letter of inquiry. Under date of February 14, 1911, the Hon. James W. 
Galbraith, prosecuting attorney, Mansfield, Ohio, again submitted the question 
in reference to firemen as to the right to increase or diminish their salaries, and 
under date of March 7, 1911, I rendered an opinion based solely on said circuit 
court case that the salaries of policemen and firemen could not be increased or 
diminished. As such decision was the only one on the subject at that time I 
felt it to be my duty to waive my personal opinion and follow the ruling of the 
court as therein stated. I did not at that time have before me anything per
taining to such case but the decision as published as foregoing stated. This case 
was subsequently taken to the supreme court for review and the supreme court 
affirmed the judgment of the circuit court without report. In the entry there is 
no expression of the supreme court that it followed the reasoning of the circuit 
court in said circuit court's opinion. I have carefully examined the record and 
briefs as filed in the supreme court in said case and find that the supreme court 
would have had to affirm said judgment on either theory of the case, to wit: that the 
salaries of policemen and firemen could be increased or diminished after they 
had entered the service, or on the theory that such salaries would not be increased 
or diminished after they had entered the service. The record in said case discloses 
that on July 15, 1903, the council of Painesville passed an ordinance fixing the 
salary of patrolmen in the sum of seven hundred and twenty dollars per year; 
that on October 12, 1903, the relator was appointed a patrolman; that on December 
18, 1907, council passed an ordinance increasiug the salary of patrolmen to eight 
hundred and forty dollars per year, and that on January 12, 1910, said council 
reduced the salary of patrolmen to the original sum of seven hundred and twenty 
dollars per year. It would, therefore, appear that under either view of the case 
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the salary of the patrolmen was seven hundred and twenty dollars per year, 
and that, consequently, he was not entitled to the writ as prayed for. Since the 
affirmance of said case by the supreme court there have been two decisions of the 
common pleas court in relation to the matter, one by Judge Lawrence of the court of 
common pleas of Cuyahoga county, in the case of Stage vs. Coughlan et al. decided 
::\larch 15, 1912, and found reported in 12 Nisi Prius n. s. 419, and one by judge 
Sprigg, of the court of common pleas of ::\Iontgomery county, in the case of State 
ex rei. vs. Bish decided ::\Iarch 9, 1912, reported in 12 Xisi Prius n. s. 369. 
In both of the above cases it was held that the salaries of policemen and fire
men can be increased or diminished for the reason that said policemen and firemen 
do not hold their positions for a fixed or definite term. 

After a very careful consideration of the two cases decided in the common 
pleas courts above mentioned, together with the opinion in the so-called Painesville 
case, and in view of the fact that the supreme court did not necessarily affirm 
the reasoning of the circuit court in affirming the judgment of said Painesville 
case, I am of the opinion that the reasoning of the common pleas courts is the 
better one, and believe that the same states the proper rule of law. 

As before stated in the beginnig of this letter that was my original view 
in the matter. 

I am, therefore, of the opinion that those holding under the civil service 
are not appointed for a "term" within the meaning of Section 4213, General Code, 
and that, consequently, council has power to increase or diminish their salaries 
after appointment. 

I beg further to say tha:t I am forwarding copy of this opinion to the 
bureau of inspection and supervision of public offices, advising them that this 
department would follow the decisions of the common pleas courts before referred 
to unless the same were expressly reversed by a superior court, and directing the 
bureau of inspection and supervision of public offices to be governed accordingly. 

383. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attomey General. 

INTEREST OF PUBLIC OFFICIAL IN PUBLIC EXPENDITURES-COUN
CILMAN MAY NOT SELL GROCERIES TO CITY HOSPITAL. 

By virtue of Sections 3808 and 12910, General Code, a member of a city 
council cannot sell supplies to a city hospital, or be interested i11 the expenditure 
of mone:y by the city other than the fixed compensation of his office. 

CoLUMBUS, OHio, May 16, 1912. 

HaN. R. CLINT CoLE, City Solicitor, Findlay, Ohio. 
DEAR SIR :-Under date of May 7, 1912, you inquire as follows: 

"The question has come up here as to whether or not, and if so 
to what extent, councilmen can sell supplies to a city institution. 

"One of our councilmen is engaged in the grocery business. VI' e 
have a hospital that is a city institution. Can the manager of the 
hospital buy groceries from this councilm.;n ?" · 
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The situation which you present is covered by Sections 3808 and 12910 of the 
General Code. 

Section 3808, General Code, provides : 

"No member of council, board, officer or commissioner of the cor
poration, shall have any interest in the expenditure of money on the part 
of the corporation other than his fixed compensation. A violation of any 
provision of this or the preceding two sections shall disqualify the 
party violating it from holding any office of trust or profit in the corpora
tion, and shall render him liable to the corporation for all sums of 
money or other thing he may receive contrary to the provisions of such 
sections, and if in office he shall be dismissed therefrom." 

Section 12910, General Code, provides : 

"Whoever holding an office of trust or profit by election or ap
pointment, or as agent, servant or employe of such officer or of a board 
of such officers, is interested in a contract for the purchase of property, 
supplies or fire insurance for the use of the county, township, city, 
village, board of education or a public institution with which he is 
connected, shall be imprisoneq in the penitentiary not less than one year 
nor more than ten years." 

Section 3808, General Code, prohibits a member of council from having any 
interest in the expenditure of money on the part of the corporation, other than 
his fixed compensation. A violation of this provision disqualifies the violator from 
holding any office of trust or profit in the corporation. Section 12910 makes such 
transaction a penal offense. 

The person in your case is a member of council. The city of which he is a 
councilman maintains a hospital. The purchase of supplies for this hospital is 
made with city money. It is an expenditure of the city of which such person is 
a councilman. The statute prohibits such councilman from having any interest 
in any expenditure of the city other than his fixed compensation. 

If those in control of the city hospital should purchase supplies from the 
grocery store owned by a councilman of the city, such councilman would have an 
interest in such expenditure of money, and such councilman would thereby 
violate the provisions of Section 3808, General Code. 

A member of the council of a city cannot sell supplies to a city hospital, or 
be interested in the expenditure of money by the city other than the fixed com
pensation of his office. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 
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384. 

INTOXICATIXG LIQUORS-ELECTIOXS-CITY LOCATED IX TWO 
COUXTIES-RIGHT OF CITY VOTERS RESIDIXG IX DRY COUXTY 
TO VOTE OX BEAL LA \V ELECTION IN SAID CITY. 

~Vhen three wards of a city are located in one county and another ward of 
said city is located in anotlzer county, which latter county has been voted dry under 
the Rose law; held: 

That the city is the unit and the residents of the ward located in the dry 
county 1110)' vote in a Beat electioll held ill said city. 

CoLt:MBt:s, Omo, ).lay 23, 1912. 

HoN. ORA R. WADE, City Solicitor, Fostoria, Ohio. 
DEAR SIR :-1 am in receipt of your communication of :\fay 6th, wherein you 

state: 

"A petition is being circulated in our city for the purpose of 
having a special election called to vote the town dry under the Beal law. 
Our city is located in two counties. The first, third and fourth wards 
are in Seneca county, and the second ward is in Hancock county, Ohio. 
Hancock county voted dry three years ago, and the second ward of 
this city voted in that election, and the territory is still dry. 

"Will you please advise me whether or not Hancock county would 
have the right to vote at a special election held in this city. Several 
parties held that they have no right to vote for something they al
ready have. The council of our city has requested me to write you for 
an opinion." 

Section 6108, General Code, provides as follows: 

"\\Then thirty-five per cent. of the qualified electors of a county 
petition the commissioners, or a common pleas judge thereof, for the 
privilege to determine by ballot whether the sale of intoxicating liquors 
as a beverage shall be prohibited within the limits of such county, such 
commissioners or common pleas judge shall order a special election to 
he held in not less than twenty days nor more than thirty days from the 
f1ling of such petition with or the presentation of such petition to such 
commissioners or common pleas judge. The petition shall be filed as a 
public document with the clerk of the common pleas court of such county 
and preserved for reference and inspection." 

Section 6112, General Code, provides as follows: 

"If a majority of the votes cast at such election are in favor of 
prohibiting the sale of intoxicating liquors as a beverage, then from and 
after thirty clays from the elate of holding such election it shall be un
lawful for any person, personally or by agent, within the limits of such 
county to sell, furnish or give away intoxicating liquors to be used as a 
beverage, or to keep a place where such liquors are kept for sale, given 
away or furnished for beverage purposes." 
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The above sections are parts of the so-called Rose law, in reference to local 
option in counties. 

Section 6116, which was part of Section 8 of the Rose law, provides: 

"The foregoing sections of this subdivision of this chapter shall 
not affect, amend, repeal or alter in any way any other law or ordinance 
which prohibits throughout a municipality, township or residence dis
trict the se"lling, furnishing or giving away of intoxicating liquor as a 
beverage, or the keeping of a place where intoxicating liquor is sold, 
furnished or given away as a beverage." 

It was under the provisions of the above act that Hancock county, wherein 1s 
situated the second ward of Fostoria, voted dry. 

Section 6127 provides: 

"\<\'hen, in a municipal corporation divided into wards, qualified 
electors in a number equal to forty per cent. of the number of votes 
cast therein at the last preceding general elections for state and county 
officers, or when, in. any other municipal corporation, qualified electors 
in a number equal to forty per cent. of the votes cast therein at the last 
preceding general election for municipal officers, petition the council 
thereof f0r the privilege to determine by ballot whether the sale of in
toxicating liquors as a beverage, shall be prohibited within the limits of 
such municipal corporation, such council shall order a special election 
to be held at the usual place or places for holding elections therein in 
not less than twenty days nor more than thirty days from the filing of 
such petition with the mayor of such municipal corporation or from 
the presentation of such petition to the council thereof. Thereupon 
such petition shall be filed as a public document with the clerk of such 
municipal corporation and preserved for reference and inspection." 

Section 6131, General Code, provides: 

"If a majority of the votes cast at such election shall oe in favor 
of prohibiting the sale of intoxicating liquors as a beverage, ·then from 
and after thirty days from the date of holding such election, no person, 
personally or by agent, within the limits of such municipal corpora
tion shall sell, furnish or give away any intoxicating liquors to be used 
as a beverage, or keep a place where such liquors are kept for sale, 
given away or furnished for beverage purposes." 

Sections 6127 and 6131, supra, are parts of the act known as the Beal law, 
providing for local option in municipal corporations. In the case of the Rose 
county local option the entire county is the unit, and whichever way, "wet" or 
"dry," the county votes, the entire territory of the county becomes, and the fact 
that municipalities within said counties may vote "wet" or "dry," as the case may 
be, would be unavailing, as they would become either "wet" or "dry,' dependent 
upon the way the entire county voted. Again, if, under the law, the county voted 
"wet," still, under the municipal local option law, the municipalities would have a 
legal right to vote to determine whether they should remain "wet" or "dry;" and 
the fact that but a short time prior, the entire county had voted would not prevent 
the municipal election. · 

So, in the case cited by you; the mere fact that the second ward of your 
city, voting in the Hancock county local option election, was voted "dry" would 
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have no bearing at all upon the right of the residents of that portion of the city 
to take part in a municipal election to determine whether or not the municipality 
of Fostoria should be "wet" or "dry." 

Under Sections 6140 et seq., residence districts may be determined in which the sale 
of intoxicating liquors ~hall he prohibited. In that case each residence district would be 
the unit and it would be possible that a great portion of a municipality might be, in this 
manner1 rendered '"dry," and this being a minor vote of the entire electorate of the mu-

. nicipality, in the event that a Beallaw local option election was holden in such munici
pality, it certainly could not be held that the mere fact that the electors in these resi
d~nce units had exercised their rights of prohibiting the sale of intoxicating liquor in 
their respective territories would prevent them from \"Oting at the election when 
the entire municipality was the unit. Likewise in the case instanced by you, it 
is my opinion that in the proposed Beal law election the city of Fostoria is the 
unit; such election, under the statute, is to be conducted "as provided by law for 
the election of members of the council of such municipal corporation as far as 
such a law is applicable." (Section 6128, General Code.) Therefore, all of the 
qualified electors of the entire city would be eligible to vote at this municipal 
election and the mere fact that some of the territory has taken part in a vote of a 
larger unit would not prevent their exercise of the right to vote in the municipal 
election. 

I am, therefore, of the opinion that the voters of the second ward of your 
city have a perfect right to vote in the proposed Beal law election. 

Very truly yours, 
TIMOTHY S. HOGAN. 

Attorney General. 

398. 

COUNCILMAN OF CITY-MAY BE APPOINTED STREET COMMISSIOI\
ER AFTER RESIGNATION. 

There is nothing in the statutes to prohibit a councilman of a city from resign
iug aud immediately receh•iug an appointmellt as street cammissiouer, under the 
public service department. 

CoLUMBUS, Orno, -:-v1ay 27, 1912. 

Ho:-<. JAMES L. LEONARD, City Solicitor, Mt. Vernon, Ohio. 
DE.\R SrR :-Uncler date of "l\Iay 11, 1912, you inquire as follows: 

"Can a duly elected and acting councilman resign and immediately 
thereafter be appointed to the office of street commissioner? Does 
Section 12912, General Code, apply to a case of this kind?" 

I take it that the councilman and street commissioner to whom you refer are 
officers of a city and not of a village. The statute prescribes the duties of a 
street commissioner of a village, but does not prescribe his duties in a city. The 
director of public service in a city has the authority which is granted to the 
street commissioner in a village. 

Section 4364, General Code, provides : 

"Under the direction of council, the street commissioner, or an 
engineer, when one is so provided by council, shall supervise the im
provement and repair of streets, avenues, alleys, lands, lanes, squares, 
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wards, landings, market houses, bridges, viaducts, sidewalks, sewers, 
drains, ditches, culverts, ship canals, streams, and water courses. Such 
commissioner or engineer shall also supervise the lighting, sprinkling 
and cleaning of all public places, and shall perform such other duties 
consistent with the nature of his office as council may require." 

Section 4325, Genera~ Code, provides : 

"The director of public service shall supervise the improvement and 
repair of streets, avenues, alleys, lands, lanes, squares, wharves, docks, 
landings, market houses, bridges, viaducts, aqueducts, sidewalks, play 
grounds, sewers, drains, ditches, culverts, ship canals, streams and water 
courses, the lighting, sprinkling and cleaning of public places, the con
struction of public improvements and public works, except those having 
reference to the department of public safety, or as otherwise provided iri 
this title." 

The director of· public service is authorized to establish subdepartments by 
virtue of Section 4327, General Code, which provides: 

"The director of public service may establish such subdepartment 
as may be necessary and determine the number of superintendents, 
deputies, in~pectors, engineers, harbor masters, clerks, laborers and other 
persons, necessary for the execution of the work and the performance 
of the duties of this department." 

I take it that the office of street commissioner is an office of the city, which 
is under the supervision of the director of public service, and that the compensa
tion to be paid the holder of the office has been fixed by council. 

It appears that member of council has resigned and was· immediately there
after appointed as street commissioner. You ask if ·section 12912, General Code, 
will prevent such appointment. 

Said section provides: 

"\Vhoever, being an officer of a municipal corporation or member 
of the council thereof or the trustee of a township, is interested in 
the profits of a contract, job, work or services for such corporation or 
township, or acts as commissioner, architect, superit1tendent or engineer, 
in work undertaken o~ prosecuted by such corpor~tion or township 
during the term for which he was elected or appointed, or for one year . 
thereafter, or becomes the employe of the contractor of such contract, 
job, work or services while in office, shall be fined not less than fifty 
dollars nor more than one thousand dollars or imprisoned not less than 
thirty nor more than six months, or both, and forfeit his. af!ice." 

The purpose of this section is to prevent an officer of a municipality from 
having any interest in the profits of any contract or work done for the city. 
It specifically prohibits such officer from acting as commissioner, architect, super
intendent or engineer in work undertaken by the municipality during the term 
for which he was elected or appointed and for one year thereafter. The statute 
seeks to prevent any officer from securing any interest in any contract with the 
municipality, so that he might not be tempted to use his official position to further 
the interests of a contractor or of himself. 
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It is not the purpose of the statute to prevent an officer from holding an
other office in the village or city, at the expiration of the term of his first office, 
even though the sec01~ office has duties which pertain to work undertaken by 
the municipality. Likewise this section does not prevent an officer resigning a 
position in the city government and accepting appc.intment to another office in 
the service of the city. 

It is my conclusion that a councilman of a city may resign such position and 
immediately thereafter be appointed to the position of street commissioner of such 
city. 

404. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 

COUNCIL MAY J\'OT LICENSE PERSONS OR CORPORATIONS CON
STRUCTING OR REP AIRING SIDEWALKS-POWERS OF REGULA
TION AND CONTROL. 

Under Section 3714 atld Section 3853, General Code, council has control of 
and Power to regulate the construction of sidewalks as therein Provided. 

A council is not authorized, however, to require a license of persons or cor
porations who are engaged i11 the business of constructing and repairing sidewalks. 

CoLUMBUS, OHIO, May 29, 1912. 

HoN. GEORGE BuNTING, City Solicitor, Warren, Ohio. 
DEAR SIR :-Under date of May 22, 1912, you inquire as follows: 

"I wish to avail myself of your opinion as to the legality of the en
closed sidewalk ordinance." 

Section 2 of the ordinance enclosed, provides: 

"No person, firm or corporation shall engage in or conduct the busi
ness of sidewalk construction or repair of sidewalks in the city of War
ren, Ohio, without holding the proper license for such work from the 
board of control of the city of Warren, Ohio, excepting the persons 
operating under special contract with the city for such work, and as 
otherwise provided herein." 

Section 5, of the ordinance, provides a license fee of five dollars. · This ordi
nance provides for the licensing of persons, firms and corporations engaged in 
the business of constructing and repairing sidewalks. There are other fe~tures 
in this ordinance, but the right to license this business, is the only part that need 
be considered in this opinion. 

There are several sections of the statutes which authorize a municipal corpo
ration to license certain occupations and things. These sections need not be 
quoted, as none of them cover persons or corporations engaged in constructing or 
repairing sidewalks. 

Section 3637, General Code, applies to house movers, plumbers, sewer tappers 
and vault cleaners. Section 3672, General Code, refers to exhibitors, hawkers, 
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peddlers, autioneers, hucksters and other occupations. Sections 3673, 3674, 3675 
and 3676, General Code, authorize the licensing of various occupations and things. 
There is no authority given to municipal corporations to license persons or corpo
rations engaged in repairing or constructing sidewalks. 

In case of Frank vs. Cincinnati, 7 Low. Dec. 544, it is held: 

"Municipal corporations possess only such powers as are expressly 
granted by statute and such as are necessarily implied as essential to carry 
into effect those expressly granted. Sections 1692, 2669 and 2672, Rev. 
Stat., do not confer upon municipalities the right to license ticket brok
ers or scalpers, or to license any other business. Therefore, an ordi
nance to license and regulate the business of railroad and steamship 
ticket brokers or scalpers, in the city of Cincinnati, is illegal and void." 

This principle is recognized in case of French vs. City of Toledo, 81 Ohio St., 
160, when Summers, J., says at page 169, of the opinion: 

"The affidavit does not charge the defendant with the doing of any 
act for which the state authorized the city to exact a license." 

In other words, if the state has not authorized the city to exact a license, a 
person cannot be punished for violation of an ordinance which attempts to require 
a license. 

The state legislature has not authorized the city to require a license from 
persons or corporations engaged in constructing sidewalks, and the ordinance sub
mitted is illegal and unauthorized. 

The city, however, has the right to regulate the construction and repair of 
sidewalks. 

Section 3714, General Code, provides: 

"Municipal corporations shall have special power to regulate the 
use of the streets, to be exercised in the manner provided by law. The 
council shall have the care, supervision and control of public highways, 
streets, avenues, alleys, sidewalks, public grounds, bridges, aqueducts 
and viaducts within the corporation, and shall cause them to be k~pt 
open, in repair, and free from nuisance." 

Section 3853, General Code, provides : 

"The council of municipal corporations may provide by ordinance 
for the construction and repair of necessary sidewalks, curbing, or gut
ters, or parts thereof, within the limits of the corporation, and may 
require by imposition of suitable penalties or otherwise, the owners and 
occupants of abutting lots and lands to keep the sidewalks, curbing and 
gutters in repair, free from snow or any nuisance." 

The sections following 3853, General Code, prescribe the manner in which 
council may require the construs;tion of sidewalks. These statutes do not author
ize the city to require a license of persons or corporations who are engaged in the 
business of constructing and repairing sidewalks. 

The ordinance submitted by you is clearly illegal. 
Respectfully, 

TIMOTHY S. HoGAN, 

Attorney General. 
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407. 

DIRECTOR OF PUBLIC SERVICE-CONTROL OF INCO~IE FROM FUNDS 
FOR CE~IETERY PURPOSES-COXTROL AND POWER OF INVEST
~1ENT BY COUXCIL-DUTIES OF CITY TREASURER, CLERK OF 
COUNCIL AXD CLERK OF CE~IETERY. 

Under Sections 4167, 4168 and 4169, General Code, the director of public serv
ice is authori:::ed to sell cemetery lots and to receive donations for cemetery pur
po;es. All mouey so received must be turned over to the clerk of council and by 
him given iuto the custody of the city treasurer subject to the control aud power 
of the investment of the same by the council. 

The income of such money shall be paid to the director of public service to 
be by him devoted to cemetery purposes. 

A record of all expenditures, receipts and accouttts of these moneys shall be 
kept by a clerk of the cemetery appointed under Section 4170, Geaeral Code, by 
the director. 

CoLUMBUS, OHIO, May 27, 1912. 

RoN. RODERICK JoNES, City Solicitor, Newark, Ohio. 
DEAR Sm :-Your favor of January 4, 1912, is received, in which you state 

as follows :-

"As city solicitor of the city of Newark, I ask your advice and in
structions concerning Sections 4168 and 4169, of the General Code, re
ferring to the creation and management of the permanent fund for the 
care of lots in municipal cemeteries. I refer this matter to you because 
I have not been able to construe the statutes mentioned in any way 
which would be at the same time workable and afford any protection to 
the city or to the persons who provide this permanent fund against the 
dishonesty or carelessness of its custodians. 

"It seems to me to be fairly clear by 4168 how this money is to be 
raised and who shall receive it on behalf of the city. 4169, however, 
provides that the .director is to turn over to the council property held 
by him as a permanent fund; that the council shall then do certain 
things, among which is the investment of these funds. No custodian 
seems to be provided other than the director was to turn the funds over 
to the council, which was to invest them, but who should have the cus
tody of them pending investment is not clear. 

"It seems to me to be manifestly impossible for the council as a 
council to have the custody of any funds or to have the custody of the 
"securities in which said funds are invested. It is not only impossible, 
but also improper, since the members of the council, or the council it
self, are not required to give bond. Another thing which I do not under
stand is tlie manner of handling the income thereof, which may arise 
from such investments as the council may make. I am informed by the 
city auditor that there is no means known to him by which a record 
of the receipts of the income of this fund can be kept in his office or 
by which the payments directed to be made can be made upon a voucher 
issued from his office. Should the director of public service simply 
receive in his official capacity the income of such funds and disburse the 
same in his official capacity keeping his own accounts of the same with
out the int~rvention of the city auditor or of the city treasurer?" 
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Section 4167, General Code, provides: 

"The director of public service shall have entire charge and con
trol of receipts from the sale of lots, and of the laying off and em
bellishing the grounds. He may receive donations by bequest, devise, 
or deed of gift, or otherwise, or money, or other property, the prin
cipal or interest of which is to be used for the enlargement, improve
ment, embellishment or care of the cemetery grounds generahy, or for 
any particular part, or parts, lot or lots therein, as the donor directs, or 
as the director may from time to time determine if no direction is 
given. He shall sell lots, receive payment therefor, direct the improve~ 
ments, and make the expenditures, under such rules and orders as he 
prescribes, and invest, manage and control property received by dona
tions and surplus funds in his hands from any source whatever." 

Section 4168, General Code, provides: 

"In the by-laws and regulations, the director shall declare the 
amount of money he will accept by agreement, gift, devise, bequest or 
otherwise and hold as a permanent fund of the cemetery. He shall 
pledge the faith and credit of the city for the perpetual care of the lot 
or lots designated, using only the interest or income of the money. On 
receipt of the sum of money they designate, the director shall issue 
therefor a written receipt and acknowledgment thereof, signed by him 
and bind the faith and credit of the corporation to forever hold such 
money as a permanent fund, and to provide perpetual care of the lot or 
lots therein named, for the use, income or interest of such money. He 
shall enter on the minutes of his proceedings full detail of the obliga
tion, and shall enter the receipt and incomes of the money and the ex
penditure thereof in detail of his books of account, keeping each case 
separately." 

Section 4169, General Code, provides: 

"The director shall turn over to the council property on hand or 
held by him as a permanent fund, for such purposes under his control, 
or such money as may thereafter come to him for such purpose, ren
dering a full statement thereof, by whom, when, and for what purpose 
paid. The council shall acknowledge receipt thereof in writing to the 
director signed by its clerk. By resolution duly passed and entered on 
the minutes of its proceedings, the council shall pledge the faith and 
credit of the corporation to forever hold such money as a permanent 
fund, and pay in semi-annual payments, to the director as interest on 
the funds, sufficient to provide perpetual care of the lot and lots as agreed 
by the director. The council and its successors shall invest and keep 
invested such funds in interest bearing debts of the city, if any, and if 
no such debts are owing by the city, in safe interest bearing bonds, or 
stocks for the benefit of such cemetery funds, that will bear as great 
an income as possible, and all such money and the income thereof shall 
be exempt from taxation, the same as other cemetery property." 

Section 4170, General Code, provides: 

"The director shall appoint a clerk, and keep accurate minutes of 
all his proceedings, and report quarterly to the council all the moneys 
received and disbursed by him in the management and control of the 
cemetery." 
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The director of public service is authorized to receive funds, the interest and 
income on which is to be used in taking care of lots in the city cemetery. By 
Section 4169, General Code, he is required to "enter the receipt and income of the 
money and the expenditure thereof in detail of his books of account, keeping each 
separately." By virtue of Section 4170, General Code, the director of public serv
ice is authorized to appoint a clerk, and is directed to keep accurate minutes of 
his proceedings and to report quarterly to council all moneys received and dis
bursed by him. It is apparently the duty of the director of public service, through 
the clerk thus appointed, to keep all accounts and to make record of all his pro
ceedings. 

Section 4169, General Code, directs the director of public service to turn over 
to council property and money held by him as a permanent fund. The council shall 
acknowledge receipt thereof signed by its clerk. Council is composed of several 
members, and like all boards, it can only act as a body and through its chosen 
officers. The clerk of council receipts for the funds. In order to receipt for them 
he must first receive them. It is not contemplated that each individual member of 
council should actively participate in the handling of the money. The receipt of 
funds by the clerk of council, in his official capacity, would in law be the receipt 
of the funds by council. 

Section 4210, General Code, provides : 

"Within ten days from the commencement of their term, the mem
bers of council shall elect a president pro tern., a clerk, and such other 
employes of council as may be necessary, and fix their duties, bonds and 
compensation. The officers and employes of council shall serve for two 
years, but may be removed at any time for cause, at a regNlar meeting 
by a vote of two-thirds of the members elected to council." 

The council elects its clerk, fixes his bond and prescribes his duties other 
than those prescribed by statute. \Vhere the clerk receives funds or holds securi
ties, the council can fix the bond of the clerk in such sum as will sufficiently pro
tect the funds and securities. 

Section 4300, General Code, provides : 

"The treasurer shall receive and disburse all funds of the corpo
ration, including the school funds, and such other funds as arise in or 
belong to any department or part of the corporation government." 

The treasurer of the corporation is made custodian of all funds of the corpo
ration or that arise in any department or part of the government of the corpo
ration. The funds received by council through the director of public service to 
secure the care of the cemetery or lots therein arise in a department of the city 
government. The credit of the city is pledged to carry out the object for which 
the funds are donated. The provisions of Section 4300, General Code, would in
clude the funds under consideration. 

Therefore, upon receipt of the funds, the clerk of council should pay the 
same into the city treasury. 

The council is further directed to invest the funds. The city treasurer will 
hold the money until council has authorized its investment. The funds are in
vested by order of council and the investment is under its control. The secur
ities should, therefore, be held by the clerk of council in his official capacity. 

I find no statute which authorizes the auditor or treasurer of the city to re
ceive or to pay out the income derived from the funds. The director of public 
service is required to take care of the lots and to expend the income of the funds 
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for that purpose. By virtue of the provisions of Section 4169, General Code, the 
income is paid to the director to carry out the purpose for which the principal 
was donated. 

It is seen that a clerk of the cemetery is provided for, and in my opinion, 
one of his duties would be to keep account of all receipts and expenditures. 

Section 4214, General Code, provides: 

"Except as otherwise provided in this title, council, by ordinance or 
resolution, shall determine the number of officers, clerks and employes 
in each department of the city government, and shall fix by ordinance 
or resolution their respective salaries and compensation, and the amount 
of bond to be given for each officer, clerk or employe in each depart
ment of ~he government, if any be required. Such bond shall be made 
by such officer, clerk or employe, with surety subject to the approval of 
the mayor." 

By virtue of this section council can require the clerk of the cemetery to 
give bond for the faithful discharge of his duties. 

In conclusion, the director of public service is authorized to receive dona
tions, the income of which is to be used in caring for the city cemetery or part 
thereof, or for certain lots therein. These funds are turned over to council 
through its clerk. The clerk of council pays the same h1to the city treasury, where 
they are .held until invested. The income of the investments is to be paid to the 
director of public service, and to be expended by him in the care of the lots or 
cemetery, as required by the terms of the donations. The clerk of the cemetery 
should keep an accurate account of all receipts and expenditures. 

Respectfully, 
TIMOTHY S. HoGAN. 

Attorney General. 

409. 

ELECTIONS-DISQUALIFIED COUNCILMAN-PLURALITY OF VOTES 
-EQUAL RIGHT OF FORMER COUNCILMEN TO HOLD OVER
VACANCY. 

When one of six cotmcilme11 who have recei·ved the requisite plurality at an 
election, ~s disqualified by reason of non-residence for a previous year, the candi
date receiving the next highest vote has not received a plurality and cannot there
fore, be held to be elected. 

Each of the six former councilmen is equally entitled to hold over, and unless 
five voluntarily resign, all must relinquish their right to hold over. The vacancy 
thereby created could then be filled by the five ne'Wly elected members, under 
Section 4236, General Code. 

CoLUMBUS, OHIO, May 16, 1912. 

RoN. HowARD C. SPICER, Solicitor of Kenmore, Akron, Ohio. 
DEAR SIR :-Under date of May 8, 1912, you inquire of this department as 

follows: 

"One of the six councilmen elected in this village last November 
had not at the time of the election resided within the village one year as 
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required by law, this matter was just discovered some time ago, on my 
advice the councilman in question tendered his resignation, which was 
accepted, now the question arises whether a vacancy arises by reason of 
the resignation or whether the person receiving the next highest number 
of votes at the last election should be the councilman to succeed the one 
who has resigned." 

1751 

The residential qualification of a councilman of a village is prescribed by 
Section 4218, General Code, which provides: 

"Each member of council shall have resided in the village one year 
next preceding his election, and shall be an elector thereof. No member 
of the council shall hold any other public office or employment, except 
that of notary public or member of the state militia, or be interested in 
any contract with the village. Any member who ceases to possess any 
of the qualifications herein required or removes from the village shall 
forfeit his office." 

You state that one of the six persons elected as councilman had not resided 
within the village the prescribed length of time to be eligible. Although one of 
the six persons receiving the highest number of votes for councilman, he could not 
qualify for the position. 

The rights of the candidate receiving the next highest number of votes will 
be considered first. The supreme court of Ohio has laid down the rule as to his 
rights. 

In case of State vs. Speidel, 62 Ohio St., 156, the first syllabus reads: 

"When the candidates for an office for whom a majority or plural
ity of votes was cast at an election, dies on the election day and before 
the polls are closed, the candidate for the same office receiving the next 
highest number of votes is not thereby elected; nor has he thereby ac
quired any right to be inducted into the said office." 

On page 158, Davis, ]., says : 

"The claim of Cover that he has the right to be inducted into the 
office of sheriff of Clermont county, has no foundation. Whether Buvin
ger, the deceased candidate was elected or not, Cover was not elected. 
N" o process of valid reasoning can make 3,802 votes to be more than 
4,369 votes. Not merely a plurality, but a majority, of all the votes cast 
for sheriff on that election day, were cast against Cover; and it does 
not avail him that the majority of votes was cast, in good faith, for a 
man who had died during the election. The majority was not for Cover, 
and that is all he can make of it. The election may fail altogether by 
reason of the death of the person receiving the largest number of votes 
cast, or by reason of ineligibility of the successful candidate, or by rca
son of irregularities, but that could not elect a man who in fact has 
received a smaller number of votes thati his opponent." 

It requires a plurality of votes to elect. \Vhen six persons are to be elected 
for the same positions, as in this case, the six receiving- the highest votes are elected. 
The one receiving the seventh highest vote would have no claim to the position. 
The voters in good faith elected six men for councilman. The man who received 
the next or seventh highest vote was defeated. As seen in the opinion of Justice 
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Davis, supra, the fact that one of the six elected was ineligible to the office, would 
not alter the rule. The man who received the seventh highest number of votes 
did not receive a sufficient number of votes to entitle to the election, and he 
has no claim to the office. 

The situation is presented: There were six positions to be filled at the No
vember election for councilmen; five persons were elected who could and did qual
ify; the sixth could not qualify; there was no position to which no successor was 
elected or qualified. By virtue of Section 4215, General Code, councilmen serve 
until their successors are elected and qualified. Said section provides: 

"The legislative power of each village shall be vested in, and exer
cised by, a council, composed of six members, who shall be elected by the 
electors of the village at large, for terms of two years and shall serve 
until their successors are elected and qualified." 

There is one position for which no person has qualified. The question arises 
which of the six old councilmen hold over? The fact that the person who was in
eligible to the position took the office and served for a time, would not alter the 
rights of the old councilmen. He was a de facto officer, but not a de jure officer. 

When a person is a candidate for councilman of a village he is not a candidate 
to succeed any particular person. Each councilman is elected by the village at 
large and the positions are identical. 

Each of the old councilmen has a right to hold over. But there js but one 
position to fill and six persons have an equal right to fill that position. As against 
the five who were elected last November, neither of the six old councilmen have 
any right to the position, but as against each other, each have an equal right to 
hold over. 

In· the case of a tie vote for an election the statute provides a means of 
breaking the tie. But there is no provision of statute governing the present situa
tion. If two or more of the old members insisted upon holding over the newly 
elected members could bring proceedings to oust them, and the court could not 
decide as to which. of the old councilmen should hold over. The only alternative 
would be to oust all the old members. 

If the old members of council are able to determine among themselves, 
· which one shall hold over, such person could hold the position, provided the other 

five resigned. If they do not so determine, neither of the six can hold over, and 
all must relinquish their right to the office. In such case there would be a vacancy 
which could be filled by council in accordance with Section 4236, General Code, 
which provides: 

"When the office of councilman becomes vacant, the vacancy shall 
be filled by election by council for the unexpired term. If council fail 
within thirty clays to fill such vacancy, the mayor shall fill it by ap
pointment." 

The right of one of the old councilmen to hold over, as above set forth, is 
based upon the conclusion that they have not forfeited their right thereto since 
January 1, 1912. The facts submitted do not permit a positive conclusion that there 
is a vacancy, but from the principles of law herein stated, you should have no 
difficulty in determining this question. 

Respectfully, 
TIMOTHY s. H<JGAN, 

Attomey General. 
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411. 

"GARBAGE COLLECTIOX" AXD "DISPOSAL"-POWER OF COUXCIL TO 
CO)JTRACT WITH PRIVATE CO~IPA~Y FOR-LDIITATIO}i OF 
PERIOD OF DURATION OF CONTRACT-APPROVAL BY BOARD OF 
HEALTH OF LIQUID WASTE WITHIN TWE~TY :O.IJLES OF WATER 
INTAKE. 

Section 4470, Geueral Code, providing that the council may contract for a 
period 110t exceeding five years for the "collection and removal" of garbage does 
not prevent a contract for a longer period for the "disposal" of garbage. 

U11der Section 3809, General Code, however, a contract for the disposal of 
garbage is limited to teu :years. There is nothilzg to prevent the council from' 
agreeing to collect and remove garbage for a company contracting to dispose of the 
same for the permitted period. 

Under Section 2140, General Code, a mzmicipa/ corporation may uot es
tablish a garbage disposal plant with a liquid waste which may enter any stream 
within twenty miles above the intake of a public water supply until the same is 
approved by the state board of health. 

CoLUMBUS, Omo, :O.Iay 29, 1912. 

HoN. JoNATHAN TAYLOR, City Solicitor, Akron, Ohio. 

DEAR Sm :-Your favor of May 22, 1912, is received, in which you inquire as 
follows: 

"I beg to direct your attention to Sections 3809 and 4470 of the 
General Code, with reference to the time for which the municipal author
ities may take a contract relative to the disposal of garbage. You will 
note that the one section seems to provide for a contract for five years 
and the other for ten years. 

"Here in Akron we are confronted with this situation: A pros
pective company wishes to install a process for disposing of sewage and 
garbage, and their plans call for an initial investment of the sum of 
$300,000.00. :VIanifestly, the company wishes to protect its investment, and 
it has occurred to the gentlemen who are back of the process that five 
years or even ten years is a very short period within which to authorize 
a contract. \.Yhat the city wishes to know is this: Is there any lawful 
means by which the city can give these gentlemen a longer time within 
which to operate, that is, for instance, twenty-five years. 

"It should be said in this connection that their plan contemplates that 
the city shall collect at its own expense all the garbage of the city and 
deliver it to this proposed company. The company's part in the trans
action is to provide the plant, and to dispose of the garbage and the 
sewage in a manner satisfactory to the state board of health. You will 
see that we are anxious to know also whether the city can enter into an 
agreement with this gentleman for a longer period than five or ten years 
on the part of the city to collect and deliver this garbage to them. 
Our part of the contract would be to collect and deliver the garbage to 
them, and they want not only the right to dispose of the garbage for a 
period of say twenty-five years, but necessarily they wish the city to 
agree to deliver the garbage for the same length of time for which 
they have a contract." 
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Section 4470, General Code, provides : 

Your inq~iry is as to the time for which a city may contract with a private 
person or _corporation for the disposal of garbage. You refer to two sections of 
the statutes. 

"The council may contract for a p"eriod of not to exceed five 
years for the collection and removal of such garbage, nightsoil, dead 
animals, and other solid waste substances at the expense of the 
municipality or at the expense of persons responsible for the existence 
of such waste substances." 

This section does not refer to the disposal of garbage. It has reference to the 
collection and removal of garbage. The city may collect and remove the garbage 
by its employes through' a department of the city or it may contract with a 
private person or corporation to collect and remove the garbage. After it is 
collected and removed, another step is necessary and that is the disposal of the 
garbage. 

It appears that the city is endeavoring to enter into a contract for the dis
posal of the garbage by a private person or corporation, and that the city shall 
collect and remove the garbage to the plant to be established by such private person. 
Such a contract would not affect the right of the city to contract, under Section 
4470, General Code, for the collection and removal of the garbage. The city may 
still collect the garbage itself, or it may contract for the collection and removal 
of the same. 

The limitation of five years in Section 4470, General Code, for a contract for 
the collection and removal of garbage does not apply to a contract for the dis
posal of the garbage. 

Section 3809, General Code, to which you also refer, provides: 

"The council of a city may authorize, and the council of a village 
may make, a contract with any person, firm or company, for lighting the 
streets, alleys, lands, lanes, squares and public places in the municipal 
corporation, or for furnishing water to such corporation, or for the col
lection and disposal of garbage in such corporation, or for the leasing 
of the electric light plant and equipment, or the waterworks plant, or 
both, of any person, firm or company therein situated, for a period 
not e%ceeding ten years, and the requirement of a certificate that 
the necessary money is in the treasury shall not apply to such con
tract, and. such requirement shall not apply to street improvement con
tracts extending for one year or more, nor to contracts made by the 
board of health, nor to contracts made by a village for the employment 
of legal counsel." 

This section covers the "collection and disposal" of garbage. It limits the 
time for which a contract may be entered into for the collection and disposal of 
garbage, "for a period of not exceeding ten years." 

Section 3649, General Code, sets forth one of the enumerated powers of 
municipalities as follows: 

"To provide for the collection and disposition of sewage, garbage, 
ashes, animal and vegetable refuse, dead animals and animal offal 
and to establish, maintain and regulate plants for the disposal thereof." 
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By virtue of this section the city is authorized to provide for the collection 
and disposal of garbage. It does not fix a time limit as to a contract for such 
purpose. 

The only time limit that I find fixed by statute for the disposal of garbage 
is that found in Section 3809, supra, which is ten years. There can be no doubt as to 
the time which is fixed by this section. Such contract cannot run for a period 
exceeding ten years. A contract for a longer period would be unauthorized. 

The city cannot enter into a contract for the disposal of its garbage for a 
period to exceed ten years. 

You further inquire if the city can agree to collect and deliver the garbage 
to the plant for the same period for which a contract may be entered into for the 
disposal of the garbage. 

The five-year limitation in Section 4470, General Code, does not apply to a 
contract for the disposal of the garbage. The city is authorized to contract for the 
disposal of the garbage, and it is essential first that the garbage be collected and 
removed from the different parts of the city to the disposal plant. One of the 
conditions of the contract is that the city shall deliver the garbage to the disposal 
plant. The disposal company then attends to its disposition. 

The condition to collect and remove the garbage should run for the same 
length of time as the contract. And as Section 3809, General Code, authorizes the 
city to contract for the "collection and disposal" of garbage for a period not ex
ceeding ten years, the city may agree to collect and remove the garbage to the 
disposal plant for such period of ten years. The city may still contract for the 
collection and removal of the garbage for a period of five years as provided in 
Section 4470, General Code. 

Under date of May 27, 1912, you submit a supplemental inquiry in reference 
to Section 1240, General Code, and ask if this section will prevent a private cor
poration as well as a municipal corporation from establishing a garbage disposal 
plant with a liquid waste which may enter any stream within twenty miles above 
the intake of a public water supply, until the same is approved by the board of 
health. 

Said Section 2140, General Code, provides: 

"No city, village, public institution, corporation or person shall pro
vide or install for public use, a water supply or sewerage system, or 
purification works for a water supply or sewage, of a municipal cor
poration or public institution or make a change in the water supply, water 
water works intake, water purification works of a municipal corporation or 
public institution, until the plans therefor have been submitted to and ap
proved by the state board of health. No city, village, corporation or person 
shall establish a garbage disposal or manufacturing plant having a liquid 
waste which may enter any stream within twenty miles above the intake of 
a public water supply until the location of such garbage or manufacturing 
plant, including plans for disposing of such liquid waste, is approved by 
the state board of health. Whoever violates any provision of this section 
shall be fined not less than one hundred nor more than five hundred 
dollars." 

The words of the statute "no city, village, corporation or person," leave 
no doubt as to the application of the statute. These words will include private 
as well as public corporations. The provisions of this statute apply to municipal 
corporations and also to private corporations and persons. 

Respectfully, 
TrMOTHY S. HoGAN, 

A It orne:; General. 
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418. 

TEACHER-CANNOT RECEIVE INSTITUTE FEE WHILE ATTENDIXG 
SUMMER SCHOOL. 

Section 7870, General Code, providing for compensation to teachers for 
attendance at a teachers' institute, requires as a condition precedent to reimburse
ment, a certificate of actual daily attendance and as s11ch certificate could not be 
given to a teacher who is in attendance at a summer school while the county in
stifltte is in session, lze may not receive the institute attendance fee. 

CoLUMBus, OHIO, May 31, 1912. 

HoN. R. c. CoLE, City Solicitor, Find/a}', o'!zio. 
DEAR SrR :-I am in receipt of your letter of April 30, 1912, wherein you 

inquire as follows: 

"I have been asked by the superintendent of our schools, J. F. 
Smith, for an opinion as to whether or not a board of education can 
legally pay the institute attendance fee to one of its teachers who may 
be in attendance at a summer school while the county institute is in 
session." 

T n reply, Section 7870 of the General Code provides as follows: 

"The boards of education of all school districts are required to 
pay the teachers and superintendents of their respective districts their 
regular salary for the week they attend the institute upon the teachers or 
superintendents presenting certificates of full regular daily attendance, 
signed by the president and secretary of such institute. If the in
stitute held when the public schools are not in session, such teachers or 
superintendents shall be paid two dollars a day for actual daily at
tendance as certified by the president and secretary of such institute, for 
not less than four, nor more than six days of actual attendance to be 
paid as im addition to the first month's salary after the institute, by the 
board of education by which such teacher or superintendent is then 
employed." 

It would seem from the above language of the statute that a teacher must 
actually attend an institute in order to be legally entitled to pay from the board 
of education. 

The above quoted section forbids payment to a teacher unless sqch teacher 
presents a "certificate of full regular daily attendance, signed by the president and 
secretary of such institute." 

Said section further reiterates that "actual attendance" is required, in the 
following language: 

"Such teacher's or superintendents shall be paid two dollars a day 
for actual daily attendance, as certified by the president and secretary 
of such institute for not less than four, nor more than six days of actual 
attendance." 

Such president and secretary are without authority to issue such certificate of 
"actual daily attendance" to a teacher unless such teacher has actually attended the 
institute as required by said section. 
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I am of the opinion, therefore, that a board of education cannot legally pay 
the institute attendance fee to one of its teachers, who may be in attendance at a 
summer school while the county institute is in session. 

yours very truly, 
TIMOTHY S. HOGAN, 

A ttomey General. 

424. 

BAXKS AXD BANKI~G-:\IU~ICIPAL DEPOSITORY-"GOOD AND SUF
FICIENT SURETY" :\1EA::\'S PERSONAL SURETY; NOT :\IORTGAGE 
A~D ~OTE SECURITIES. 

The words "or fumish good and sufficient surety" in Section 4295, General 
Code, providing for the deposit of municipal funds in banks which "give a good 
and sufficient bond issued by a surety company autlzori::ed to do business in this 
state, or furnish good and sufficient surety," refer to personal sureties only, and 
therefore, do not authori::e counsel to accept note and mortgage securities. 

CoLGMnus, OHIO, June 11, 1912. 

HoN. ALFRED CLUM, Solicitor for the City of East Clevelaud, Rocllejellcr Buildiug, 
Cleveland, Ohio. 
DEAR Sm :-In your letter of l\Iay 23, 1912, you make the following request 

for my opinion: 

"I am solicitor for the city of East Cleveland, Ohio, and for guid
ance in the matter of procuring security for the city depository I solicit 
your construction of General Code Section 4295, as amended May 18, 
1911. ( 102 0. L., 122.) 

"The attorneys for the depository claim that the clause, 'give a 
good and sufficient bond issued by a surety company authorized to do 
business in the state, or fumish good and sufficient surety, or secure 
said moneys by a deposit of bonds or other interest bearing obligations,' 
etc., authorizes the municipality to accept first mortgage deeds and notes 
from private individuals as security for the deposit of city moneys, the 
same as though the above quoted clause read, 'give a good and sufficient 
bond issued by a surety company authorized to do business in the state, 
or furuish other good aud sufficient security, or secure said moneys by 
a deposit,' etc. '-' * *" 

Section 4295 of the General Code is as follows: 

"The council may provide by ordinance for the deposit of all public 
moneys coming into the hands of the treasurer, in such bank or banks, 
situated within the county, as offer, at competitive bidding, the highest 
rate of interest and give a good and sufficient bond issued by a surety 
company authorized to do business in the state, or furnish good and suf
ficient surety, or secure said moneys by a deposit of bonds or other 
interest bearing obligations of the United States or those for the payment 
of principal and interest of which the faith of the United States is pledged, 
including bonds of the District of Columbia; bonds of the state of Ohio 
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or of any other state of the United States; legally iswed bonds of any 
city, village, county, township or other political subdivision of this or any 
other state or territory of the United States and as to which there has 
been no default of principal, interest or coupons, and which in the opinion 
of the treasurer are good and collectible, providing the issuing body 

_politic has not defaulted at any time since the year 1900, in the pay-
ment of the principal and interest of any of its bonds, said security to be 
subject to the approval of the proper municipal officers, in a sum not 
less than ten per cent. in excess of the maximum amount at any time 
to be deposited, but there shall not be deposited in any one bank an 
amount in excess of the paid in capital stock and surplus and such banks, 
and not in any event to exceed one million dollars. And whenever any of 
the funds of any of the political subdivisions of the state shall be 
deposited under any of the depositary laws of the state, the securities 
herein mentioned, in addition to such other securities as are prescribed 
by Ia w, may be accepted to secure such deposits." 

In my opinion the only securities that can be deposited by a bank to secure 
a deposit made with it under this section are the securities named in the section as 
quoted above, and as the catalog of such securities as there given does not include 
mortgage deeds and notes from private individuals, my opinion is that the same 
cannot be accepted as securities. These securities are evidences of indebtedness 
and could not be accepted under the provisions authorizing such deposits t9 be 
secured by "a good and sufficient bond issued by a surety company * * or furnish 
good and sufficient surety * * *" because the word "surety" as here used relates, 
I take it, to personal sureties as opposed to surety companies. This, I think, is 
evidenced by the statute itself in further specifying certain securities which may 
be accepted, thus making three classes of sureties which may be given by a bank; 
1st, a bond issued by a surety company; 2nd, personal surety; 3rd, a deposit of 
securities. 

Very truly yours, 
TIMOTHY S. HoGAN, 

A ttomey General. 

426. 

DIRECTOR OF PUBLIC SERVICE-ILLEGAL AND VOID CONTRACTS
OMISSION OF AUDITOR'S CERTIFICATE - NO RECOVERY 
AGAINST CONTRACTOR FOR MONEYS PAID-LIABILITY OF 
PUBLIC OFFICIALS. 

Wheu a directelf of public service has eutered into a contract without com
plying with Section 3806, General Code, requiriug a certificate of the auditor to the 
effect that moneys are in the treasury aud appropriated to the purpose of the COli

tract, such contract is absolutely void. 
When the contractor has received payment for work doue on such COIIiract, 

however, and there is no evidence of fraud or mistake, no recovery may be had 
from the colllractor 11or arc the public officials involved liable for the auzo1111t 
so paid. 

CoLUMBUS, OHIO, May 28, 1912. 

HoN. JoHN T. BLAKE, City Solicitor, Cauto11, Ohio. 

DEAR SIR:-Your favor of May 17, 1912, is received, m which you require as 
follows: 
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"1. A director of service enters into a contract for certain labor 
and material, the labor and material being furnished in pursuance to 
the contract, the director approves vouchers in favor of the contractor, 
which are honored by the auditor and paid by the treasurer of the city. 

"The director in making this contract did not comply with the pro
visions of Sections 3806-8, of the code, and the amount being in ex
cess of $500.00 the expenditure, or contract, was not authorized by 
council. 

"2. A director of service enters into a contract under the terms 
of which the contractor is to paint certain bridges, and receive there
for the actual cost of labor and material, plus a certain daily allowance 
to himself for services, supervision, etc. Bills are rendered by the con
tractor weekly, or bi-weekly, and paid upon vouchers approved by the 
director; none of the bills exceeding $500.00, but in the aggregate the 
amount greatly exceeding $500.00, and the painting of no bridge cost
ing $500.00. 

"The director making the contract did not comply with Sections 
3806-8, of the code, as to certificate of funds, etc., nor was the ex
penditure, or contract, authorized by council. 

"In either of the above cases, is the director of service and his 
bondsmen liable for the amount of money so expended?" 
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It appears that the provisions of Sections 3806, General Code, have not been 
complied with in either of the cases you submit. If the contracts are illegal on 
that account, then it will not be necessary to consider whether the second contract 
is violative of Section 4328, General Code, in reference to contracts in excess of 
$500.00. 

Section 3806, General Code, provides: 

"X o contract, agreement or other obligation involving the expendi
ture of money shall be entered into, nor shall any ordinance, resolution 
or order for the expenditure of money, be passed by the council or by 
any board or officer of a municipal corporation, unless the auditor or 
clerk thereof, first certifies to council or to the proper board, as the 
case may be, that the money required for such contract, agreement or 
other obligation, or to pay such appropriation or expenditure, is in the 
treasury to the credit of the fund from which it is to be drawn and not 
appropriated for any other purpose, which certificate shall be filed and 
immediately recorded. The sum so certified shall not thereafter be con
sidered unappropriated until the corporation is discharged from the con
tract, agreement or obligation, or so long as the ordinance, resolution or 
order is in force." 

Section 3807, General Code, provides : 

"All contracts, agreements or other obligations, and all ordinances, 
resolutions and orders entered into or passed, contrary to the provisions 
of the preceding section shall be void, and no person whatever shall have 
any claim or demand against the corporation thereunder, nor shall the 
council, or hoard, officer, or commissioner of any municipal corpora
tion, waive or qualify the limits fixed by such ordinance, resolution or 
order, or fasten upon the corporation any liability whatever for any ex
cess of such limits, or release any party from an exact compliance with 
his contract under such ordinance, resolution or order." 

28-Vol. II-A. G. 
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Section 4328, General Code, provides : 

"The director of public service may make any contract or purchase 
supplies or material or provide labor for any work under the supervision 
of that department not involving more than $500.00. When an expendi
ture within the department, other than the compensation of persons 
employed therein, exceeds $500.00, such expenditure shall first be author
ized and directed by ordinance of council. When so authorized and 
directed, the director of public service shall make a written contract 
with the lowest and best bidder after advertisement for not less than 
two nor more than four consecutive weeks in a newspaper of general 
circulation within the city." 

In the second case submitted by you, the contractor acted in the nature of a 
s4perintendent of the work, and he was paid for his services in addition to the 
cost of labor and material. Even though it is found that he was actually em
ployed as superintendent and to be paid a stipulated compensation as other officers 
or employes of the city, this fact would not excuse a non-compliance with the pro
visions of Section 3806, General Code. 

In case of Pittinger vs. City of Wellsville, 75 Ohio St., 508, it is held: 

"The policy of our statutes respecting municipal corporations is that 
no debt shall be incurred for the ordinary expenses of the corporation 
unless an appropriation to meet it has been made by the city council, 
and the city auditor or clerk has certified to the city council that the 
money is in the treasury; and in the absence of such certificate, as 
required by Section 45, of the Municipal Code, the board of public serv
ice is without authority to employ a janitor for the city building, and a 
person so employed cannot recover from the city for his services." 

It is also held that where the provisions of Section 3806, General Code, have 
not been complied with, the contractor cannot recover from the city even though 
he has completed his part of the contract. 

In Comstock vs. Incorporated Village of Nelsonville, 61 Ohio "St., 288, the 
third syllabus reads: 

"Whether the certificate required by said Section 2702 has been 
filed and recorded or not, must be ascertained by each contractor for 
himself at his peril. In the absence of such certificate, when required, 
no liability arises against the municipality, even though the contractor 
has fully performed his contract." 

In case of Lancaster vs. Miller, 58 Ohio St., 558, it is held: 

"A contract entered into by a municipal corporation by which, in 
its own behalf, it undertakes to pay for the construction of a sewer in 
one of its streets, the cost of which exceeds $500.00, imposes no valid 
obligation on the corporation, unless it has advertised for bids accord
ing to the requirements of Section 2303, Revised Statutes. 

"Nor will such contract impose on the corporation a valid obliga
tion even if bids were advertised for pursuant to said Section 2303, un
less the auditor, or clerk, of the corporation, as the case may be, 'shall 
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first certify that the money required for' that purpose 'is in the treasury 
to the credit of the fund from which it is to be drawn,' etc., as required 
by Section 2702, Revised Statutes. 

"\.Yhere either of such requirements has been omitted, the munici
pality will not by the acts of its officers be estopped to set up such omis
sion as a defense to an action brought against it on such contract." 
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In both of the contracts in question the provisions of Section 3806, General 
Code, were not complied with. The contracts were null and void, and the con
tractor or person employed thereunder could not have recovered any payment from 
the city by virtue of such contracts. The payments, however, have been made. 
They were made under an illegal contract and without authority of law. 

The question arises as to the liability of the director of public service for 
the illegal payments. Before considering the liability of the officer it might be 
well to first consider the right of recovery from the contractor. 

In case of State vs. Fronizer, 77 Ohio St., 7, it is held: 

"Section 1277, Revised Statutes, which authorizes a prosecuting at
torney to bring action to recover back money of the county which has 
been misapplied, or illegally drawn from the county treasury, does not 
authorize the recovery back of money paid on a county commissioners' 
bridge contract fully executed but rendered void by force of Section 2834b, 
because of the lack, through inadvertence, of a certificate by the county 
auditor that the money is in the treasury to the credit of the fund, or 
has been levied and is in process of collection, there being no claim of 
unfairness or fraud in the making, or fraud or extortion in the execution 
of such contract for such work, nor any claim of effort to put the con
tractor in statu quo by a return of the bridge or otherwise, the same 
having b.een accepted by the board of commissioners and incorporated 
as part of the public highway. 

On pages 17 and 18, Spear, ]., says: 

"The exact question arising upon this record has not before been 
presented to this court, although the statute itself was under review in 
Vindicator Printing Company vs. State, 68 Ohio St., 362. That case is 
authority for the proposition that there may be a recovery back by the 
prosecuting attorney where the money has been paid. for the publishing 
of certain notices, the publication of which was not authorized by law. 
The publications were not only without authority of law, but they were 
of no value to either the county or the public. Therefore no property 
of the company had been obtained by the county. Clearly the case is not 
analogous to the case at bar." 

A later decision, however, should also be considered in this connection. 
In case of \Valker vs. Village of Dillonvale, 82 Ohio St., 137, it is held: 

"In the absence of statutory regulation a taxpayer may maintain 
action, on behalf of himself and other taxpayers, to recover money il
legally paid out of the public treasury; and in such action may unite 
as defendants all against whom any relief is asked and whose right will 
be affected by the determination of the subject of the action." 
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On page 145, Summers, ]., says: 

"If a stockholder in such an association may sue in behalf of him
self and other stockholders, and if a taxpayer may sue to enjoin the mis
application of the funds of a city, we see no good reason why he may 
not be permitted to sue on behalf of the city to recover the funds that 
have been misapplied. If those entrusted with the custody of public funds, 
or those who duty it is to protect the public interests are remiss in their 
duty, or refuse to act, the taxpayer should be permitted to do so, and 
the courts in the exercise of a sound discretion will prevent any abuse 
of the privilege." 

This decision apparently changes the rule laid down in the case of Vindica
tor Printing Co., vs. State, 68 Ohio St., 362, in which it is held: 

"But where a claim for such excessive publications has been pre
sented to the board and allowed, and payment made by the treasurer on 
the warrant of the auditor prior to April 25, 1898, the prosecuting attor
ney cannot maintain an action, in the absence of both fraud and mis
take of fact, to recover back the money. 

"The act of April 25, 1898 (93 0. L., 408), clothes the prosecuting 
attorney with power to recover back money so illegally drawn from the 
treasury on and after the date of its passage." 

1 
It is to be observed that prior to April 25, 1898, there was no statutory 

1,J authority for the prosecuting attorney to bring an action for the recovery of 
money of the county which had been misapplied. 

The Dillonvale case in 82 Ohio St., lays down the rule that a taxpayer, may, 
without authority of statute, bring an action to recover funds which have been 
illegally paid out. Although the city solicitor is not authorized by statute to bring 
such an action, the ruling in the Dillonvale case that a taxpayer can bring such an 
action ·would also apply to the city solicitor, who is the proper authority of the 
city to bring suits in its behalf, and authorize him to sue in the first instance for 
the recovery of the money, without the intervention of a taxpayer . 

. While the Dillonvale case changes the rule as to the right of the city solicitor 
to bring the action, as formerly laid down in Vindicator Co. vs. State, supra, it 
does not change the rule of liability as set forth in 77 Ohio St., 7, supra. In 
Walker vs. Dillonvale, the question arose as to payment of salaries to councilmen, 
while in State vs. Fronizer, 77 Ohio St., 7, the question arose in reference to a 
contract, which had been fully completed. The contract price was paid and the 
county received property of the company. 

The Dillonvale case is more nearly analogous to the situation in Vindicator 
Co. vs. State, which case is distinguished iJ.D the case of State vs. Fronizer, 77 
Ohio St., 7. An officer is not entitled to pay for his services as such officer 
unless it is authorized by law. Although he gives his time to the city an excessive 
payment to him could be recovered, upon the same ground that a payment to a 
contractor, who had rendered no beneficial service, could be recove~ed, if such 
payment was illegal. 

The situation in the present case, now under consideration is similar to that 
in 77 Ohio St., 7. The rule enunciated in that case applies, therefore, to the con
tractor in each case submitted by you. 

As to the liability of the officer, the rule of recovery is stated in the fifth 
syllabus of case of Jl.fcAlexander vs. Haviland Village School, 7, Nisi Prius, N. 
S., 590, as follows: 
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"Public funds paid out on a contract, completed in good faith and 
free from fraud and collusion, cannot be recovered back at the instance 
of a taxpayer, notwithstanding the contract was illegal and void." 
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This was an action, among other things, to recover from the members of the 
board of education and from the contractor, the amount of money paid out upon 
an illegal contract for the construction of a school house. 

On page 600, Cameron, J., says : 

"While the court finds that the contract for the building and con
struction of said school house was illegal and void, yet the court further 
finds that said contract has be~n fully executed, and the building built, 
completed and paid for, in good faith, free from fraud or collusion on 
the part of said board, the members thereof, or the contractor. 

"It is, therefore, the further order and judgment of the court that 
the mandatory injunctions prayed for, should be and are refused, as is 
also the prayer for a finding of the amount of money claimed to be 
illegally paid out by said board of education on account of said pro
posed school building; and judgment therefor." 

As to the right of recovery from the contractor, this decision follows the 
rule in 77 Ohio St., 7, and extends the rule to the right of recovery from the 
officer who authorized the illegal contract, or rather entered into the contract. 

In your statement of the cases, there is nothing to show that there was col
lusion or fraud in the giving of the contracts. If the contracts were entered into 
in good faith, and there was no collusion or fraud, the officers who participated 
in the illegal contract, are not personally liable for the money so illegally paid 
out. Such contracts should be enjoined in the first instance when the non
compliance with the statutes is discovered. Furthermore, the auditor should re
fuse to make payment of the same. After payment has been made, and the con-· 
tract completed in good faith, no recovery can be had. 

The director of public service and his bondsmen arc not liable for the money 
paid out on the contracts, if performed in good faith, and without fraud or col
lusion. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 
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434. 

INITIATIVE AND REFERE!'\DU11 ACT-BOND ISSUE AUTHORIZED BY 
VOTE OF PEOPLE PRIOR TO ACT-SUBSEQUEi\'T ACTION OF 
COUNCIL NOT WITHIX ACT-WHE::-.1 RESOLUTION OF NECES
SITY PASSED BEFORE ACT WAS IN EFFECT, THE ORDINAKCE 
DETERMINING TO PROCEED, PAS SED AFTER THE ACT, IS SUB
JECT TO THE ACT. 

Since it is the object of the initiative and referendum to enable the electors 
to express their opinion upon a measure, wht;n a two-thirds vote of the electors 
have, before the _initiative and referendum went into effect, authorized an issue of 
waterworks bonds, any further acts of council, carrying out the purposes of the 
bond issue, after the initiative and referendum had gone into effect, are not re
quired to be subjected to the vote of the People. 

When upon street improvement proceedings tbPon the assessment plan, an is
sue of bonds has beett authorized by council prior to the passage of the initiative 
and referendum act, and the ordinance determining to Proceed .is passed after 
that statute, since this ordinance is the one primarily involving the expenditure, it 
is subject to the statute and must be suspended sixty days. 

CoLUMBUS, OHIO, June 17, 1912. 

RoN. H. STANLEY McCALL, City Solicitor, Portsmouth, Ohio 
DEAR SIR :-In a letter dated May 13, 1912, you stated that before the initia

tive and referendum law ( 102 0. L., 521) was enacted, the people of Portsmouth 
voted at a special election in favor of issuing $300,000 worth of bonds for the 
purpose of enlarging your present waterworks plant, and that nothing was done 
in regard to selling these bonds until lately, when the city council voted to sell 
the same at once. 

You state that the reason for the delay of council in selling the bonds was 
that the state board of health refused to approve the waterworks plans then de
cided upon, but that since that time new plans have been drawn up which are in 
accordance with the state board of health's ruling. 

You inquire whether the initiative and referendum law would apply to any 
measures which may be passed by the council in appropriating the money for the 
purpose for which the fund was created, thereby making said enactments inoperative 
for sixty days. . 

In an opinion rendered to the Ron. Nicholas M. Greenberger, city solicitor, 
Akron, Ohio, under date of December 14, 1911, I gave it as my opinion that .an 
ordinance providing for the issuance of bonds in pursuance of the authorization 
of electors was not within the provisions of the initiative and referendum act, 
stating my reason therefor that the object of the referendum is to provide a 
method whereby the electors of a municipality, should they so desire, may have 
submitted to them for their approval the various ordinances and resolutions passed 
and adopted by council; that since the electors had already had the question of 
the issuance of bonds submitted to them, and had voted in favor thereof a further 
submission would be in effect but a repetition of the former submission; that to 
hold otherwise would be to hold that although two-thirds of the voters of the 
municipality had voted in favor of the bonds, yet, upon a petition filed by fifteen 
per cent. of the electors the question would again have to be submitted to the 
electors at the next general election, thus postponing the carrying out of the will of 
the two-thrids majority voting at such election. 

The electors of Portsmouth having heretofore, at an election held for that 
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purpose, authorized the issuance of the said bonds in the sum mentioned, and for 
the purpose mentioned, I am of the opinion that the acts of council necessary to 
carry into effect the purpose for which the bonds were so issued would not be 
within the purview of the initiative and referendum act. If the said acts were to 
be construed as within the provisions of the initiative and referendum act, a bare 
fifteen per cent. of the electors of the municipality could, by filing a referendum 
petition, postpone any action thereon until the next general election, at which time, 
if a majority of such electors should vote against the adoption of the said acts, 
would defeat such acts, and thus defeat the will of the two-thirds majority at the 
special election authorizing the issuance of the bonds for the purpose mentioned. 

You next state, that prior to the enactment of the initiative and referendum 
act bonds had been authorized and sold and a fund created for the payment of 
the city's share of the street improvement under the assessment plan; that, how
ever, no further steps were taken in reference to the street improvement until after 
the referendum act was in force. You, therefore, desire to know whether the 
ordinance determining to proceed with the improvement shall remain inoperative 
for sixty days, or whether the same would go into effect in accordance with the 
law in force, as it stood at the time the ordinance authorizing the sale of bonds 
was passed. 

I have heretofore given it as my opinion in an opinion rendered to the Hon. 
l\L R. Smith, city solicitor, Conneaut, Ohio, under date of October 25, 1911, that 
an ordinance determining to proceed, since such ordinance is the one that involves 
the expenditure of the money, is the only ordinance involved in the various steps 
necessary for the improvement under the assessment plan, that the electors of the 
municipality may cause to have referred to them for approval if they so desire. 

I further held in such opinion that the resolution, of necessity, is merely 
preliminary, and the assessing and bond ordinances are ancillary thereto. 

Although the ordinance authorizing the issuing of bonds for the city's share 
of the improvement was passed prior to the enactment of the initiative and refer
endum act, yet, since the ordinance determining to proceed, which is the ordinance 
which finally determines that the expenditures shall be made, had not been passed 
until after the passage of the initiative and referendum act, I "am of the opinion 
that such ordinance is within the provisions of said act, and would, therefore, 
under paragraph 2 of Section 2, not become operative until sixty days after its 
passage. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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438. 

AUTOMOBILES POWERS OF MUNICIPALITIES TO REGULATE 
SPEED-FINES PAYABLE ONLY INTO COUNTY TREASURY. 

Section 12604, General Code, regulating the speed of automobiles, was passed 
in order to provide a uniform system of regulation by placing the matter within 
the exclusive jurisdiction of the state, and municipalities have no power there
under, except that of defining the "business and closely built "up portions." 

All violations of this statute are misdemeanors and the fines therefor must be 
paid into the county treasury, under Section 12378, General Code. 

CoLUMBUS, 0Hro, June 14, 1912. 

HoN. HARRY F. WITTENBRINK, City Solicitor, St. Marys, Ohio. 

DEAR SIR :-I desire to acknowledge receipt of your letter of inquiry under 
date of May 23, 1912, wherein you state: 

"I would be pleased to have an opnuon from your office in regard 
to the construction of Sections 6307, 12604 and 12608, of the General 
Code of Ohio. The question arising is as follows: 

"Suppose the council of a municipality passes an ordinance defining 
the business and closely built-up portions thereof as provided in Section 
12608, of the General Code, and suppose a party is charged with violat
ing the speed limit as provided in Section 12604, and is fined under the 
provisions of that section, into what fund must such fine as collected 
by the mayor be placed-·does it remain in the municipality, or does 
such fine belong to the county as provided in Section 12378, of the Gen
eral Code?" 

In reply thereto, I desire to say that Section 12604, of the General Code, pro
vides for the violation of certain speed limits as follows: 

"Whoever operates a motorcycle or motor vehicle at a greater 
speed than eight miles an hour in the business and closely built up por
tions of a municipality, or more than fifteen miles an hour in other por
tions thereof, or more than twenty miles an hour outside of a municipal
ity, shall be fined not more than twenty-five dollars, and, for a second 
offense shall be fined not less than twenty-five dollars nor· more than 
fifty dollars." 

Section 12608, of the General Code, provides that municipalities cannot dimin
ish or change said speed limits by ordinance as follows: 

"The rates of speed mentioned in Section 12604 shall not be dimin
ished or prohibited by an ordinance, rule or regulation of a munici
pality, board or other public authority, but municipalities, by ordinance, 
may define what are the business and closely built-up portions thereof." 

Section 12607 places a further limitation upon local or municipal authorities, 
as follows: 

"For a third or subsequent offense, a person convicted of a viola
tion of any provision of the next four preceding sections, shall be fined 
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not less than fifty dollars nor more than one hundred dollars or im
prisoned not more than thirty days, but if such subsequent offense oc
curred within one year after any former offense, he shall be imprisoned 
not less than ten days nor more than thirty." 
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The reasons for establishing state-wide limitations of speed as applied to 
motor vehicles, and prohibiting local authorities from intC'rfering therewith is 
well stated in the case of Frisbie vs. the City of Columbus, 80 0. S., 686, pages 
686 and 687, of the opinion thereof, which is as follows: 

"The automobile has but recently come into common use. Its use 
is not restricted to a particular locality or city, but extends from city to 
city all over the state, and to other states, and the number of horses 
likely to be frightened and the dangerous speed with which many cars 
were operated led to the enactment of ordinances regulating its use. 
These regulations were so various, and in some instances so unreason
able, and in view of the fact that outside of his own city it was imprac
ticable for the operator to learn what the regulations were until after 
he had violated them, that the necessity for a law, making uniform regu
lations that might be known and understood by all, was apparent. 

"Accordingly in 1906 a law was passed (98 0. L., 320), that pro
vided for an annual license, the registration of the care and its identifi
cation by a number attached. It regulated the speed and' manner of 
operating the car and prescribed brakes, lights and signals, and then pro
vided: (Section 19.) Subject to the provisions of this act, local author
ities shall have no power to pass, enforce or maintain any ordinance, rule 
or regulation requiring of any owner or operator of a motor vehicle 
any license or permit to use the public highways, or excluding or prohib
iting any motor vehicle whose owner has complied with Section 2 of 
this act from the free use of such highways, except such driveway, 
speedway or road as has been or may be expressly set apart by law 
for the exclusive use of horses ami light carriages, or except as herein 
provided, in any way affecting the registration or numbering of motor 
vehicles or prescribing a slower rate of speed than herein specified at 
which said vehicles may be operated, or the use of the public highways, 
contrary to or inconsistent with the provisions of this act; and all such 
ordinances, rules or regulations now in force are hereby declared to be 
of no .validity or effect. 

"This act is, substantially, a copy of the New York motor vehicle 
law (L., 1904, Ch., 538), Laws of New York, 1904, which law it is held, 
in City of Buffalo vs. Lewis, 192 N. Y. 197, 'was clearly designed as a 
new, complete and general enactment to take the place of all the previous 
statutes, ordinances or rules relating to the use of motor vehicles upon 
the streets and highways of this state and must be held to have repealed 
all former statutes relating to such subject matter, even if such former 
acts are not in all respects repugnant to its provisions. The common 
council of the city of Buffalo had, therefore, no power, in 1907, to enact 
an ordinance in pursuance of the provision of chapter 31 of the laws 
of 1904, amended Section 17, of the city charter (L. 1891, Ch., 105), 
and authorizing it to enact an ordinance imposing tax upon the owners 
of motor vehicles or the privilege of operating them upon the streets 
of such city, since the provisions of the statute in question must be con
sidered as repealed by the subsequent enactment of the motor vehicle 
law, and that statute expressly provides that with certain exceptions, not 
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applicable to the question under consideration, local authorities shall have 
no power to pass, enforce or maintain any ordinance, rule or regulation 
requiring of any owner or operator of a motor vehicle any license, or 
permit, to use the public highways cpntrary to or inconsistent with its 
provisions.' 

"The Ohio law of 1906, as appears from that part of Section 19, 
above quoted, expressly declares that all such ordinances and regula
tions shall be of no validity or effect." 

In the above case the court construed the act regulating the speed of motor 
vehicles as passed April 2, 1906, and found in 98 0. L., 320. Said act was subse
quently amended in 99 0. L., 538, and constitutes the present statutory law in Ohio 
upon the subject of regulating motor vehicles. It is apparent, by virtue of Sections 
6307 and 12608, of the General Code, above quoted, that the speed limitation of 
motor vehicles is no longer subject to municipal control or regulation by ordi
nance, except in so far as municipalities may define what are the business or closely 
built-up portions thereof, as provided in Section 12608, of the General Code, above 
quoted. Any violation of such speed limitation is now made a misdemeanor by 
virtue of Section 12604, of the General Code, and it necessarily follows that any 
violation thereof must be prosecuted in the name of the state of Ohio. This being 
true, it logically follows that the principle of the law governs as laid down in the 
case of Cleveland vs. Jewett, 39 0. S., 271, the syllabus of that case being as 
follows: ' 

"Fines and costs received by the directors of the workhouse at 
Cleveland, from persons convicted of misdemeanors, under the statutes, 
in prosecutions in the name of the state in the court of Cuyahoga 
county, and committed to such workhouse for non-payment of fines and 
costs, must, under Rev. Stat. Section 6802, be paid into the county treas
ury; and where such fines and costs have been paid into the city treas
ury, the city, on refusing to pay the same into the county treasury, is 
liable to an action therefor by the county commissioners." 

In said case the court was construing Section 12378, of the General Code (Sec
tion 6802, Rev. Stat.). Said Section 12378, G. C., provides as follows: 

"Unless otherwise required by law, an officer who collects a fine, 
shall pay it into the treasury of the county in which such fine was as
sessed, to the credit of the county general fund within twenty clays 
after the receipt thereof, take the treasurer's duplicate receipts therefor 
and forthwith deposit one of them with the county auditor.'' 

Section 4270, of the General Code, specifically provides that the mayor shall 
pay certain fines, penalties and forfeitures into the county treasury, as follows, 
to wit: 

"* * * All fines, penalties and forfeitures collected by him in 
state cases shall be by him paid over to the county treasurer monthly." 

Therefore, in accordance with the foregoing, it is my conclusion that all fines 
collected by the mayor under Section 12604 of G. C., should be paid into the 
county treasury. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attomey General. 
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439. 

PRESIDE::\T OF COUXCIL OF CITIES-~1.\Y XOT PERFOIUI JUDICIAL 
ACT WHEN ACTIXG AS ~lAYOR IX THE ABSEXCE OF THE ~IAYOR. 

Ill the decisioll of State ~·s. Ilallce, tlze court expressly states that the pres
idellt of the coullcil ill cities, is deprived of the power to perform judicial acts 
in the absence of the IIWJ,'OY. 

CoLu::~mus, OHIO, June 12, 1912. 

HoN. S. C. CAR:-:Es, City Solicitor, Cambridge, Ohio. 

DEAR SIR:-Your letter of April 19, 1912, received. You state: 

"As city solicitor of Cambridge, Ohio, I am called upon for an• 
opinion in the following matte£: Cambridge is a city without a police 
judge; the mayor for some time past has been, and probably for some 
time to come will be, unable to attend to his duties as mayor, and the 
question has arisen as to the powers of the president of council to per
form judicial acts and act as mayor in connection with the mayor's 
court work; also whether or not the right under Section 4549 must be 
invoked in cities in case of the absence of the mayor . 

. "26 G. C. 473 determines the question as regards the president of 
council in villages where he is not elected as president of council, but I 
do not feel able to determine whether or not the reasoning of Judge 
Cook in that decision applies to the same situation in cities and, there
fore, am asking you for an opinion in the matter. 

"We have taken the safe course for the time being and had a 
justice of the peace designated but do not know from what source he 
will get his fees in prosecutions under ordinances, and as the matter is 
somewhat urgent, an early reply would be greatly appreciated." 

You inquire as to the powers of president of council to perform judicial acts 
and act as mayor in connection with mayor's court work in the absence of the 
mayor. 

Section 4272 of the General Code provides for the election of president of 
council for a term of two years. 

Section 4273 of the General Code provides as follows: 

"When the mayor is absent from the city, or is unable for any 
cause to perform his duties, the president of the council shall be the 
acting mayor. \Vhile the president of the city council is acting as mayor, 
he shall not serve as president of council." 

Section 4216 of the General Code provides as follows: 

"At the first meeting in January of each year, the council shall im
mediately proceed to elect a president pro tern. from their own number, 
who shall serve until the first meeting of the council in January next after 
his election. From time to time the council may provide such employes 
for the village as they may determine, and such employes may be re
moved at any regular meeting by a majority of the members elected to 
council. Wizen the mayor is abseil/ from the village or is unable for 
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any cause to perform his duties, the president pro tem. of council be
comes acting mayor, and shall have the same pou;ers and perform the 
same duties as the mayor." 

Section 4549 of the General Code provides Ill part as follows: 

"* * * In cities having no police judge, in the absence or during the 
disability of the mayor, he may designate a justice of the peace to per
form his duties in criminal matters, which justice shall, during the time, 
have the same power and authority as the mayor." 

y Ott state in your communication, that Cambridge is a city without a police 
judge; that the mayor has been for some time, and is not now able to perform the 
duties of mayor; that you have designated, as provided by Section 4549, General 
Code, ·a justice of the peace to perform the duties of mayor in criminal matters. 

You will note that the language in Sections 4216 and 4273 of the General 
Code, authorizing the president pro tern. of council of a village and president of 
council of a city to act as mayor in the absence or disability of the mayor, is 
substantially the same. 

The circuit court of Belmont county, Ohio, in the case of State vs. Hance, 
4 C. C. N. S. p. 541, held: 

"The president pro tem. of a village council as acting mayor, under 
Section 1536-854 of the Revised Statutes, has no jurisdiction to hear and 
determine a misdemeanor." 

Judge Cook, in his opinion in this case, on page 432 said : 

"It is provided that 'in cities having no police judge, in the absence, 
or during the disability of the mayor, he may designate a justice of the 
peace to perform his duties in criminal matters, which justice shall, 
during the time, have the same power and authority as the mayor.' We 
are not prepared to say, as claimed by counsel, that this provision applies 
to villages. This provision however should have some effect in con
struing the section under consideration. The president pro tem. of 
council of cities has the same powers as in villages when the mayor is 
disqualified from acting. The provisions as to cities and villages are 
very similar (Section 1536-664). \,Yhy, then, should the mayor of a 
city be required to call in a justice of the peace, in a city having no 
police judge, to perform his duties in criminal cases? The president pro 
tern. of council could perform the duties as well in cities as in villages, 
but in cities he is deprived of that power. From these considerations we 
are persuaded that the president pro tern. of the council of a village 
has not jurisdiction to hear and determine a prosecution for a misde
meanor. 

"This view is strengthened by the decision in case of Logan Branch 
Bank, ex parte, 1 0. S., 432. On page 434, Corwin, Judge, says: 

" 'It is not within the competency of the legislature to clothe with 
judicial power any officer or person not elected as a judge.' " 

You will note that Judge Cook expressly says "a president pro tem. of council 
could perform the duties as well in cities as in villages, but in cities, he is deprived 
of that power." 
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I am, therefore, of the opinion that the president of council in cities has not 
the power to perform judicial acts in connection with the mayor's court work. 

449. 

very truly yours, 
TntOTHY S. HOGAN, 

Attorney General. 

CITY SOLICITOR, IN A CO~TROVERSY BET\VEE~ CITY SCHOOL 
BOARD A~D CITY, ).IAY REPRESENT EIT~ER-ORDER OF COUX
CIL INEFFECTIVE. 

In a controversy between a board of education of a city school district and the 
city, the solicitor is at liberty to choose which of the two parties he will represent 
regardless of a resolution of council ordering him to represent the city. 

CoLUMBUS, OHIO, June 21, 1912. 

HoN. MARSHALL G. FENTON, City Solicitor, Chillicothe, Ohio. 

DEAR SIR :-Under date of June 3rd you state as follows: 

"On May 2, 1912, the board of education of the school district of 
the city of Chillicothe, Ohio, instructed me to collect the rental claim
ing to be due said board from the city of Chillicothe for the use of 
the upper floor of the city building in said city. Section 4761 of the 
General Code provides, in part, as follows : 

"In city school districts, the city solicitor shall be the legal ad
viser and attorney for the board of education thereof, and shall per
form the same services for such board as herein required of the pros
ecuting attorney for other boards of education of the county.' 

"On May 31, 1912, the council of the city of Chillicothe passed 
and the mayor approved June 3, 1912, a resolution in accordance with 
Section 4308 of the General Code as follows: 

"'A resolution authorizing and directing the city solicitor to 
represent the corporation of the city of Chillicothe in the controversy 
with the board of education of the school district of Chillicothe, Ohio, 
in regard to the rental clue said board from the city of Chillicothe for the 
use of the upper floor of the city building in which the said corpora
tion, the said city of Chillicothe, is a party.' 

"'Be it resolved by the council of the city of Chillicothe, state of 
Ohio, that the city solicitor be and he is hereby authorized and 
directed to represent the corporation of the city of Chillicothe in the 
controversy with the board of education of the school district of 
Chillicothe, Ohio, as to the collection of rental due said board of educa
tion from the city of Chillicothe for the use of the upper floor of the 
city building.' " 

You then inquire: 

"As solicitor, is it my duty to represent the city of Chillicothe or 
the board of education of the school district of Chillicothe, Ohio, or have 
I the discretion to choose whom I shall represent?" 
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Under the provtstons of Section 4305 of the General Code the city solicitor 
is constituted the legal counsel and attorney of the city, and under the provisions 
of Section 4761 of the General Code, referred to in your inquiry, the city solicitor 
is also constituted the legal adviser and attorney of the board of education of the 
city school district. . 

There is no provision of statute making either of his said duties paramount 
to the other. 

As he cannot serve in both capacities in the case put by you I am of the 
opinion that he is fully authorized to choose which of the two parties he will 
represent in the controversy. 

454. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

COMPENSATION AND DUTIES. OF CITY CHEMIST FIXED BY COUN
CIL MAY NOT BE VARIED BY AUTHORITY OF WATER WORKS 
SUPERINTENDENT OR DIRECTOR OF PUBLIC SERVICE. 

When council has, by ordinance, fixed the salary of the city chemist and 
provided that only certain duties shall be required of him, the water works super
intendent or the director of public service may not impose other duties upon said 
chemist which are incidental to a city chemist's work and thereby, make compensa
tion for the same, a charge upon the city. 

CoLUMBUS, 0Hro, June 20, 1912. 

r;roN. G. B. FINDLEY, City Solicitor, Elyria, Ohio. 

DEAR SrR :-Under favor of June 13, 1912, you inquire as follows: 

"The director of public service of this city, under the authority 
granted by the council in ordinance No. 1715, a copy of which is en
closed herewith, orally employed a city chemist at $40.00 per month, 
with the oral understanding that his duties would be limited to three 
analyses of water each week. 

"Can the said city chemist analyze coal, cider, and other materials 
for the city at the request of the water works superintendent or the 
director of public service, and receive from the city additional compensa
tion for each analysis so made?" 

The ordinance' fixing the· salary of the chemist, as submitted by you, provides 
as follows: 

"To amend Ordinance No. 1681, passed by the council of the city of 
Elyria, January 12, 1910, to provide for the employment of a chemist 
at the water works plant. 

"Be it ordained by the council of the city of Elyria, state of Ohio 
that Ordinance No. 1681 of said city, adopted by the council thereof on 
the 12th day of January, 1910, be and same is hereby amended to add 
the following paragraph; under division water works department. 



.L."':\T.\L REPORT OF '.filE ..lTTORXEY GE~"'ER..lL. 

'"One chemist, salary $480.00 per annum, payable semi-monthly from 
the water works fund of the city." 

1773 

The ordinance of which the above is an additional paragraph fixes the 
salaries of various officers but contains no ·provision as to a chemist. 

The authority of council to fix the salary is provided in Section 4214, General 
Code, which reads: 

"'Except as otherwise pr-ovided in this title council, by ordinance 
or resolution, shall determine the number of officers, clerks and em
ployes in each department of the city government, and shall fix by or
dinance or resolution their respective salaries and compensation, and the 
amount of bond to be given for eacp officer, Clerk or employe in each de
partment of the government if any be required. Such bond shall be 
made by such officer, clerk or employe, with surety subject to the ap
proval of the mayor." 

In case of Smith vs. Lothschuetz, 20 Ohio Dec. 390, it is held: 

"A director of public service of a city has no power, either under 
Section 139, 140 or 141 of the act of 99 0. L. 563 (General Code 
4324, 4325, 4326), the Payne law, giving him the management and super
vision of his department to fix salaries or compensation of employes 
therein but the exclusive right to fix salaries and compensation thereof 
is reposed in the city council by Section 227 of such act (General Code 
4214)." 

In your city the council has fixed the salary of a chemist at $480.00 per 
annum. It appears that the director of public service has employed a chemist 
at that salary with the understanding that he should make three analyses each 
week. You inquire as to the authority of the director of public ~ervice or of the 
superintendent of the water works to require additional work of such chemist and 
of such chemist's right to receive extra compensation therefor. The extra work 
is of the same nature as that which he is to perform by his employment as city 
chemist. 

ln case of Lewis vs. Harrison, 11 Cir. Dec., 647, J elke, J., says at page MS: 

"The reason of such constitutional and legislative pro\·isions sounds 
in contract, and is that one entering upon an oftice to which a salary or 
compensation has been affixed undertakes not only to perform such 
duties as are prescribed to such office, but has in contemplation the 
performance of all duties which may arise which are naturally incident 
to such office or are germane to it, and that when ·the legislature specifies 
an additional duty germane in its nature and .naturally incident to the 
office it has added nothing but what the officer is deemed to have had 
in contemplation when he entered upon the office at a fixed salary." 

The extra duties of the city chemist in question are germane to the duties 
of the office, they are of the same nature. The council has fixed the salary of the 
chemist. If extra compensation were to be paid such chemist, for work in excess 
of that for which he was employed, but which is of the same nature as the other 
work pertaining to his position, this would in effect give him a compensation in 
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excess of that fixed by ordinance. The amount of his compensation wouid not he 
fixed by council but by the director of public service who gives him the ad
ditional work. 

As seen above the director of public service cannot fix the compensation. 
If the director of public service were permitted to make a contract of employment, 
as in this case, limiting the number of analyses, and could then require extra 
analyses of such employe for which the city must pay in addition to the salary fixed 
by council, such director would in effect be fixing the compensation as other than 
that prescribed. 

Council has fixed the compensation of tne city chemist and this compensa
tion cannot be increased by the director of public service or the superintendent of the 
water works requiring extra work of such chemist, as a chemist. Such chemist could 
not receive extra compensation for such work. His salary is fixed by council. If the 
compensation so fixed for the city chemist is not in keeping with the duties of the 
position, the remedy lies with council to change the salary, and not in giving the 
chemist extra pay for work pertaining to the duties of his office, although such work 
may be in addition to what he is required to do by virtue of his employment. 

466. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 

CIVIL SERVICE-CHIEF OF POLICE IN UNCLASSIFIED SERVICE-AP
POINTMENT AND REMOVAL BY MAYOR. 

The chief of police is a member of the unclassified service mzd under Section 
4250, General Code, the ma3•or is given the power to appoint that official as the head 
of a subdepart111ent of the department of public safety, without the requireme11t of 
exami11afio11. Such appointment 11eed not be made from the ranlcs of the police 
department. 

CoLUMBus, 0Hro, June 24, 1912. 

Ho:-<. MEEKER TERWILLIGER, City Solicitor, Circleville, Ohio. 

DEAR Sm:-Your favor of June 14, 1912, is received, m which you inquire 
as follows: 

"In case of a vacancy occurring in the office of chief of police, by 
resignation, can the mayor appoint some person who has not taken an 
examination under the civil service commission? And who is not now 
in service as captain or other office in the police department. 

"In other words, qn the mayor go outside the department and 
appoint some one as chief of police or will he have to make the appoint
ment from the present police department, or will he have to make a 
requisition to the civil service commission to certify him three names 
from the list, from whom he must appoint a chief of police. 

"The mayor might prefer going outside of the department, to select his 
chief." 

The employes of a city are divided into classified and unclassified service by 
virtue of Section 4479, General Code, which provides: 
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"The civil service shall be divided into classified and unclassified 
service. The unclassitied service shall include the positions of officers 
elected by the people or appointed to fill vacancies in offices filled by 
popular election, or whose appointment is subject to confirmation by the 
council, or who are appointed by any state officer or by any court, em
ployes of the council, persons who by law are to serve without re
muneration, persons who are appointed to positions requiring professional 
or technical skill as may be determined by the civil service commission; 
persons appointed or employed to give instruction in any educational in
stitution, persons appointed by any board or officers supervising elections; 
persons who as members of a board or otherwise, have charge of 
any principal department of the government of any city, the head or 
chief of any division or principal department relating to engineering, 
water works, street cleaning, or health, tile chief of tile police department. 
the chief of the fire department, the superintendent of any workhouse. 
house of refuge, infirmary, or hospital, the librarian of any public 
library, private secretaries, deputies in the office of the city auditor and 
city treasurer, unskilled laborers and such appointees as the civil service 
commission as they may by rule determine. The classified service shall 
comprise offices and places not included in the unclassified service." 
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By virtue of the foregoing section the chief of police is placed in the un
classified service. 

Section 4250, General Code, gives the mayor the power to appoint the chief 
of police. Said section reads: 

"The mayor shall be the chief conservator of the peace within the 
corporation. He shall appoint and have the power to remove the director 
of public service, the director of public safety and the heads of the 
subdepartments of the departments of public service and public· safety, 
and shall have such other powers and perform such other duties as are 
conferred and required by law." 

The chief of police is the head of the police departmei1t, which is a subde
partment of public safety. This section does not limit the mayor as to the manner 
of the appointment. 

Section 1536-685 of the Revised Statutes, contains this provision: 

"The chief of police shall be appointed from the classified list 
of such department." 

This provision was not carried into the General Code. There is no pro
vision in the General Code requiring that the chief of police shall be appointed 
from the classified service. 

The provision of the civil service law that applicants for positions in the 
classified service shall take an examination, applies to positions in the classified 
service and not to those in the unclassified srrvice. 

Section 4480, General Code, provides : 

"Applicants for admission into the classified service shall be sub
jected to examination which shall be competitive, public and open to 
residents of the city, with such limitation as to age, residence, health, 
habits and moral character as the commission prescribes. The commis
sion shall prepare rules and regulations adapted to carry out these pur-
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poses with reference to the classified service of the city, which rules and 
regulations shall provide for the grading of offices and positions similar 
in character in groups and divisions so as to permit the filling of offices 
and positions in the higher grades as far as practicable through pro
motions, and for public examinations to ascertain the fitness of ap
plicants for appointment in the classified service. Such applicant shall 
take rank upon the register as candidates in the order of their relative 
standing without reference to priority of examination. The result of 
the examination shall be accessible to all persons." 

The chief of police is not in the classified service and an appointee to such 
position is not required to take an examination. 

In making his appointment for chief of police the mayor is not confined to the 
persons in the police department, but may go outside of it. 

477. 

Respectfully, 
TrMOTHY S. HoGAN, 

Attorney General. 

OFFICES COMPATIBLE-CLERK AND MEMBER OF SCHOOL BOARD
OFFICES INCOMPATIBLE-TREASURER AND MEMBER OF 
SCHOOL BOARD-\VHEN DEPOSITORY ESTABLISHED, MEMBER 
MAY PERFORM DUTIES OF CLERK AND TREASURER. 

By specific provision of Section 4747, General Code, a member of a board of 
educatio11 maJ' at the same time, act as its clerk and receive compensation for both 
services. 

The position of members of the board of education and treasurer of the 
board are incompatible, however. 

Under Section 47.82, General Code, when a depository is established, the clerk 
performs the duties of the treasurer a11d a member of the school board may, in this 
case. perform such duties. 

CoLuMnus, 0Hro, June 24, 1912. 

HoN. D. F. DUNLAVY, City Solicitor, Ashtabula, Ohio. 

DEAR Sm :-1 herewith desire to acknowledge the receipt of your letter of 
May 29, 1912, wherein you inquire as follows: 

"As city solicitor of the city of Ashtabula, write you to ascer-
tain your opinion on the following proposition; can a member of the 
board of education in a city where a depository has been established, 
act as treasurer and clerk of said board, or either? 

"In our city a depository has been provided according to statute, 
but the conditions are such that it would make it very inconvenient for 
the tuition, which is very small in amount, to be handled· directly 
through the depository and on that account it has been handled through 
clerk. At this time the question seems to arise on the proposition as to 
whether or not the clerk of said board can act as treasurer and also in
volving the question aforesaid mention, and we are now up against 
the proposition as to how to handle the same." 
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In reply to your inquiry I desire to say, that this department, in an opinion of 
the date of ::\larch 4, 1911, rendered to the Hon. T. E. ::\IcElhiney, prosecuting 
attorney, ::\IcConnclbville, Ohio, held, that a clerk of a township board of education 
can legally receive compensation, both as a member of such board of education and 
as clerk, a copy of which opinion I am enclosing herewith. 

Section 4747 of the General Code provides as follows: 

"The board of education of each school district shall organize on 
the lirst ::\Ionday in January after the election of members of such board. 
One member of the board shall be elected president and a person, 
who may or maJ• not be a member of tlze board, shall be elected clerk. 
The president shall serve for a term of one year and the clerk for a term 
not to exceed two years. The board shall fix the time of holding its 
regular meetings." 

Inasmuch as Section 4747 of the General Code specifically says that the clerk. 
may or may not be a member of the board, I am, therefore, of the opinion th~t, 
without question, a member of a board of education can legally act as clerk of 
the board of education. 

In an opinion of the date of January 29, 1912, rendered to Hon. Hugh R. 
Gilmore, prosecuting attorney, Eaton, Ohio, this department held, that the office of 
member of the board of education and the office of treasurer of the board of 
education are incompatible, and cannot be held by the same person at the same 
time. I am enclosing you herewith a copy of said opinion also. 

From the conclusions reached in the above opinions, it is apparent that while 
a member of a board of education could legally act as a clerk of such board, such 
member could not, however, act as treasurer, or both as treasurer and clerk. How
ever, I desire to say, that when a depository is provided for by the board of 
education a different question arises by reason of Section 4782 of the General Code, 
which provides as follows: 

"When a depository has been provided for the school moneys of a 
district, as authorized by law, the board of education of the district, 
by resolution adopted by a vote of a majority of its members, may dis
pense with a treasurer of the school moneys, belonging to such school 
district. In such case, the clerk of the board of education of a dis
trict shall perform all the services, discharge all tlze duties and be sub
ject to all the obligations required by law of the treasurer of such school 
district." 

Said section specifically says that wheti a depository is provided by the board 
of education, that then such board, by resolution adopted by a majority vote 
thereof, may dispense with a treasurer of school moneys, and that thereupo11 the 
clerk of such board shall discharge all the duties of the treasurer. 

Therefore, in direct answer to your question, I am of the opinion that a 
member of the board of education, in a city where a depository has been es
tablished, can act as clerk and also perform and discharge the duties of treasurer 
of such board of education at the same time. 

Very truly yours, 
TIMOTHY S. HoGAN. 

Attorney General. 
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490. 

BASEBALL PLAYING ON SUNDAY-POWERS OF COUNCIL TO LI
CENSE, REGULATE OR PERMIT-CHEERING---"PUBLIC NUI
SANCE"-"LOUD NOISES"-RIOTOUS AND DISORDERLY CON
DUCT. 

By virtue of Section 13049, General Code, baseball playing of any kind is 
prohibited on Sunday moming, and as regards that time, therefore, council may 
not regulate, license or permit ball playing of any kind. 

Section 3670, General Code, delegates to council the power to regulate and 
license ball grounds conducted for a profit at any time other than Sunday fore
noon, in any reasonable manner deemed advisable. 

The words "to prevent noise" and ''to preserve the peace and good order," 
in Section 3658, General Code, extend only to the prevention of riot and disorder. 

Section 3670, General Code, refers to ball grounds conducted for a profit 
only and council therefore, camwt prevent cheering or regulate ball grounds not 
conducted for a profit, under either Section 3670 or Section 3658, General Code. 
Neither of said "conducts" can be classed as "public nuisances," to be abated 
rmder Section 3650, General Code. 

An ordinance prohibiting cheering would probably be annulled on the ground 
of unreasonableness. Council calzllot prevent cheering at a ball game, and may 
prevent only such "loud noises" as amount to riotous or disorderly conduct. 

CoLUMBUS, OHIO, July 3, 1912. 

HoN. JosEPH SMITH, City Solicitor, Niles, Ohio. 
DEAR SrR :-Under date of April 9th, I received your favor in which you 

state in part : 

"A petition has been presented to the city council to permit Sunday 
baseball playing. The city ordinance prohibits Sunday ball playing, as it 
has not been changed since the legislature amended Section 13049, of 
the General Code. 

"I am informed that you have rendered an opinion that an ordi
nance in conflict with said section is null and void. If you have ren
dered an opinion to this effect, I would like to see it." 

No such opinion has been rendered by this department. It is my optmon, 
however, that an ordinance of council which is actually in conflict with Section 
13049, of the General Code, or with any other state statute would be null and void. 

In your letter you further state: 

"I would like to know your opmwn as to whether under Sections 
3658 or 3670, the council can pass an ordinance to regulate the use of 
ball grounds on Sunday, or license the owners or lessees of ball 
grounds to permit Sunday ball playing, and whether or not council can 
pass an ordinance to prohibit cheering or any other loud noise at ball 
games played on Sunday?" 

The code sections material are as follows : 

· "Section 13049. Whoever, on Sunday, participates in or exhibits to 
the public with or without charge for admittance, in a building, room, 
ground, garden or other place, a theatrical or dramatic performance or 
an equestrian or circus performance of jugglers, acrobats, rope dancing 
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or sparring exhibition, variety show, negro minstrelsy, living statuary, 
ballooning, baseball playing in the forenoon, ten pins or other game of 
similar kind or participates in keeping a low or disorderly house of re
sort or sells, disposes of or gives away ale, beer, porter or spirituous 
liquor in a building appendant or adjacent thereto, where such show, 
performance, or exhibition is given, or houses or place is kept, on com
plaint within twenty days thereafter, shall be fined not more than one 
hundred dollars or imprisoned in jail not more than six months, or both. 

"Section 3658. To prevent riot, gambling, noise and disturbance, 
indecent and disorderly conduct or assemblages, and to preserve the 
peace and good order, and to protect the property of the corporation 
and its inhabitants. 

"Section 3670. To regulate and license manufacturers and dealers 
in explosives, pawnbrokers, chattel mortgages and salary loan brokers, 
pedrllers, public ball rooms, scavengers, intelligence offices, billiard 
rooms, bowling alleys, livery, sale and boarding stables, dancing or rid-
ing academies or schools, race courses, ball grounds, street musicians, 
second-hand dealers, junk shops and all persons engaged in the trade, 
business or profession of manicuring, massaging or chiropody. In the 
granting of any license a municipal corporation may exact and receive 
such sums of money as the council shall deem proper and expedient." 
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Section 13049, of the General Code, prohibits ball playing on Sunday fore-
noon. Your questions, therefore, are eliminated as regards Sunday morning, and 
are to be considered only as they pertain to the remainder of the day. 

The rule of construction is briefly stated in Whitcomb vs. City of Spring
field, 3 0. C. C., on page 246, which is as follows: 

"Municipal corporations derive their powers from the statutes 
passed by the general assembly, in which all legislative power is vested 
by the constitution. That body may delegate to cities and villages the 
power to make by-~aws and ordinances, which, when authorized, have 
the force, in favor of the municipality, and against those bound thereby, 
of laws passed by the legislature. An ordinance which does not fall 
within the grant of power, express or necessarily implied, is void. 

"In determining the existence of such power all substantial doubts 
are to be solved against the corporation and in favor of the general 
public." 

Section 3670, General Code, above quoted is clear and unambiguous in so far 
as it confers on council, the right to license and regulate ball grounds. In con
struing this act, however, the court, in Village of Silverton vs. Davis, 10 C. C., 
n. s. on page 60, restricts its application to ball playing for profit only. 

On page 63, Judge Smith says : 

"The section relates to one engaged in the 'business' or 'occupa
tion,' or one who 'keeps' or is 'proprietor' of, or 'manager' of a certain 
'thing or business.' " 

I am, therefore, of the opinion that under Section 3670, General Code, coun
cil may license and regulate the conduct on Sunday afternoons, of ball grounds 
which are conducted for a profit. 

If council is given power to regulate and license ball playing, under Section 
3658, General Code, above quoted, that power is conferred by the words therein 
"to prevent noise" or "to preserve peace and good order.'' 

These expressions are each construed in the case of Whitcomb vs. City of 
Springfield, 3 0. C. C., p. 244. 
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On page 249 the court says: 

"No con~truction has been given to these words by our supreme 
court. But testing the section as it formerly stood by the rules stated, 
we cannot escape the conviction that the word 'noise,' as used therein, is 
ejusdem generis with 'riot' and 'disorderly conduct.' And we do not 
think there is any reason to suppose that the legislature intended to en
large the meaning of these words by the transposition of the word 'gam
bling.' The same construction is to be given to the phrase· 'peace and 
good.' These words are correlatives or antitheses of 'noise' and 'dis
turbance.' The council may prevent the one by preserving the other. 
Peace and good order, as used in the statute, consist in the absence of 
riot, noise and disturbance, as therein intended." 

In the light of this construction, inasmuch as neither the game itself nor 
the practice of cheering as such can be classed as inherently riotous or disorderly, 
or as a natural menace to peace and good order, neither of these conducts can be 
held to come within the terms of Section 3658, General Code. Council, there
fore, has no power to regulate ball games not conducted for a profit, nor to prevent 
cheering, under this section. 

In further support of this construction, I beg to refer to the cases of City of 
Wellsville vs. O'Connor, and City of Wellsville vs. Kirkbride, 1 0. C. C., n. s., p. 
253, wherein it was held that the provisions of Section 3658, General Code, are 

. to be construed within the limitations of what is now Section 3664, which statute 
can, in no sense be construed to include the practice of· ball playing nor of cheer
ing thereat. 

The one other possible grant of power which might extend to the restraint 
of cheering is that conferred by Section 3650, General Code, to cause any nuisance 
to be abated. Cheering, in its primary meaning, however, and as it is generally 
demonstrated in the course of the national game, in no sense of the word can be 
construed to come within the term "public nuisance." 

I can point to no authority in council, therefore, to prevent cheering as such, 
at a baseball game, unless it comes within council's powers to regulate games 
conducted for a profit on other than Sunday forenoons, which powers are con
ferred by Sections 3670 and 3657, General Code. The practicability of such a 
method of regulation, however, and its reasonableness present questions of very 
grave doubt. Although they are questions in which council's discretion has a 
controlling force, I am of the opinion that an ordinance separating cheering from 
t.he game would exceed the bounds of a legitimate discretion, and invoke an
nullment at the hands of the courts, on the grounds of unreasonableness. 

Answering specifically, each of your questions in conclusion : 
First-Council cannot regulate license nor permit ball playing of any kind on 

Sunday morning. 
Second-Section 3670, General Code, clothes council with the power to 

regulate and license ball grounds conducted for a profit on Sunday afternoons 
in any reasonable manner which it deems advisable. 

Third-Neither Section 3670, General Code, nor Section 3658, General Code, 
confers upon council, the power to regulate or license ball grounds which are not 
conducted for a profit. 

Fourth-There has been no authority delegated to council to prevent cheering 
at a ball game. 

Fifth-Council is empowered to prevent such "loud noises" at ball games as 
amount to riotous or disorderly conduct. 

Very truly yours, 
TIMOTHY s. HOGAN, 

Attorney General. 
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517. 

CIVIL SERVICE-APPOIXT::O.IEXT OF POLICE::O.IEX AXD FIRDIEX 
\VHEX OXLY OXE APPLICANT CERTIFIED BY CO::-.DIISSIOX
TDIPORARY APPOIXT::-.IEXT WITHOUT EXA::O.IIXATIOX. 

Under the civil service law the appointing power may appoint the only appli 
cant for a position as policeman or fireman which is certified to him by the com· 
mission. He is not obliged to appoint, however, unless three are certified to him. 

Temporary appoiutments may be made under Section 4488, of the General 
Code, without examination. 

A permanent appointment may not be made, however, witho11t examinations, 

CoLUMBUS, Oaro, June 28, 1912. 

HoN. CLYDE C. PoRTER, City Solicitor, Tiffin. Ohio. 
DEAR Sm :-Your favor of June 19, 1912, is received 111 which you inqiure as 

follows: 

"At the request of the mayor of this city, we are wntmg for your 
opinion in the following matter. The city of Tiffin recently, through the 
proper channels, appointed a civil service commission. At the examina
tion, called for by this commission, there was but one applicant for the. 
appointment of fireman and ope applicant for the appointment as 
policeman. 

"It appears that there have been substitutes doing duty in these 
two departments. The mayor wishes to know whether or not appoint
ments to regular positions can be made from among these substitutes, in 
these two departments, without requiring them to take the civil service 
examination." 

The manner of appointment to positions in the clas~ified service of the city 
is pro\•ided for by Section 4480 and 4481, General Code. 

Section 4480, General Code, provides : 

"Applicants for admission into the classified service shall be subjected 
to examination which shall be competitive, public and open to residents 
of the city, with such limitations as to age, residence. health, habits 
and moral character as the commission prescribes. The commission 
shall prepare rules and regulations adapted to carry out these pur
poses with reference to the classified service of the city, which rules 
and regulations shall provide for the grading of offices and positions 
similar in character in groups and divisions so as to permit the filling 
of offices and positions in the higher grades as far as practicable through 
promotions, and for public examinations to ascertain the fitness of ap
plicants for appointment in the classified service. Such applicant 
shall take rank upon the register as candidates in the order of their 
relative standing without reference to priority of examination. The 
result of the examination shall be accessible to all persons." 

Section 4481, General Code, provides: 

"Appointments shall be made in the following manner: The ap
pointing board or officer shall notify the commission of any vacancy to 
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be filled. The commission shall thereupon certify to such board or 
officer the three candidates graded highest in the respective lists as 
shown by the result of such examination. Such board or officer shall 
thereupon appoint one of the three so certified. Grades and standings 
so established shall remain the grades for a period of six months, or 
longer if the commission so determines, and in succeeding notifica
tions of vacancies, candidates not selected may be dropped by the com
mission after having been certified a total of three times." 

It appears that there have not been enough applicants before the civil service 
commission to fill the positions, or to permit the civil service commission to 
certify three names as required by Section 4481, General Code. 

In an opinion given to Allen G. Aigler, city solicitor of Bellevue, Ohio, on 
April 29, 1912, is was held that where the civil service commission has less than 
three names qualified for a certain position, the appointing officer or board may 
appoint such persons, but are not required to make an appointment unless three 
names are certified to it by the commission. 

In your case the civil service commission may certify the one name upon 
its list and the mayor or other appointing power may appoint such person, but 
he is not required to do so. 

Section 4488, General Code, provides : 

"To prevent the stoppage of business or to meet extraordinary 
exigencies, as provided in this title, the mayor may make temporary ap
pointments." 

A case such as you present would constitute an emergency and the mayor 
may make temporary appointments until such time as the civil service commission 
can certify sufficient names to fill the positions. Such emergency appointees are 
not, however, entitled to the positions permanently. 

Appointments to regular positions in the classified service can only be made 
in the manner provided in Section 4480 and 4481, General Code. Applicants 
must take the examination and must be certified to the appointing board or officer 
by the civil service commission. Emergency appointees do not hold regular 
positions. 

Section 4480, General Code, provides that appointments to the higher posi
tions should be made by promotion as far as practicable. This would apply to 
substitute patrolmen who would be appointed as regular patrolmen. This does 
not dispense with the requirement that the applicants must take the examination. 
If the substitutes desire regular appointments they should qualify therefor by taking 
the examination. 

The substitutes cannot be appointed to positions as regular patrolmen or 
policemen or firemen without taking the civil service examination for such 
position. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General 
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521. 

:\IUNICIPAL PUBLIC UTILITIES-ELECTRIC LIGHT PLAXT 0\VXED 
BY CITY CAXXOT USE POLES OF PRIVATE Cm.IPAXY. 

Public utilities which are owned or operated by a municipality are not in
cluded within the provisions of the public utilities act requiring one utility to use 
the poles or equipmeut of another utility. These provisions are therefore not avail
able for municipal electric light plant owned by the city of Akron. 

CoLUMBUS, OHIO, July 13, 1912. 

Hox. JoNATHAN TAYLOR, City Solicitor, Akron, Ohio. 

I beg to acknowledge receipt of your communication of July 8th, 111 which 
you request my opinion as follows: 

"If the city of Akron should erect a municipal electric lighting 
plant, I wish to ask you whether we could avail ourselves of the 
public utility act under the provisions which allow one utility to use the 
poles of another utility." 

In reply thereto I desire to say that Section 614-2a of the General Code 
provides as follows: 

"The term 'public utility' as used in this act, shall mean and in
clude every corporation, company, co-partnership, person or association, 
their lessees, trustees or receivers, defined in the next preceding section, 
except such public utilities as operate their utilitis not for profit, and 
except such public utilities as are, or may hereafter be owned or operated 
by any municipality, etc." 

Section 614-29, General Code, provides that, 

"Every public utility having any equipment on, over or under any 
street, or highway, shall, subject to the provisions of Section 9103 of the 
General Code, for a reasonable compensation, permit the use of the 
same by any other public utility whenever the commission shall determine 
as provided in Section 32 (General Code Section 614-30) hereof that 
public convenience, welfare and necessity require such use, or joint use, 
and such use or joint use will not result in irreparable injury to the 
owner or other users of such equipment, nor in any substantial detri
ment to the service to be rendered by such owner or other users." 

Section 614-30, General Code, provides that, 

"J n case of failure to agree upon such usc or JOlllt use or the 
conditions or compensation for such use or joint usc, any public utility 
may apply to the commission, and if after investigation the commission 
shall ascertain that the public convenience, welfare and necessity require 
such use or joint use and that it would not result in irreparable in
jury to the owner or other users of such property or equipment, nor in 
any substantial detriment to the service to be rendered by such owner or 
other users of such property or equipment, said commission shall by 
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order direct that such use or joint use be permitted and prescribe 
reasonable conditions and compensation for such joint use." 

From a careful reading and consideration of the whole act creating the 
public service commission, and particularly the sections above quoted, I am of the 
opinion that public utilities, such "as are or may hereafter be ow11ed or operated 
by any mu11icipa/ity," cannot avail themselves of the provisions of Section 614-29, 
General Code, and compel other ·public utilities to consent to the use of their equip
ment on, over or under any street or highway, the legislature having exempted 
such municipal public utilities from the operation of said sections. 

I arrive at the above conclusion, more thoroughly convinced of the correct
ness thereof, by virtue of the fact that there is no remedy procedure provided 
in said act wherein the commission would be given the right to entertain juris
diction and enforce an order to that effect when the public utility seeking to use 
the other public utility's equipment is a public utility owned by a municipality 
and exempt from the provisions of said act. 

I am, therefore, of the opinion that should the city of Akron erect a municipal 
electric light plant it could not avail itself of· the public utility act under the 
provisions quoted, which permit one utility to use the poles or equipment of an
other utility, as therein provided. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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522. 

GARBAGE COLLECT! OX AXD RE:\IOV AL-POWERS OF COUXCIL, 
BOARD OF HEALTH, AXD DIRECTOR OF PUBLIC SERVICE TO 
CONTRACT FOR-ADVERTISE::-.lEXT AND BIDS. 

Legislati·ve acts granting powers to mwzicipalities are not in the nature of con
tracts and they maJ• be modified or withdrawn by the legislature at will. Section 
4470 of the General Code granting to council the power to contract for garbage 
collection and removal is a valid exception to Section 4211 of the General Code, 
providing that the powers of council shall be legislative only. 

Such contracts should be entered into through the president and clerk of the 
council. 

There is no authority given to the board of health to execute a contract for 
the collection and disposal of garbage under either Section 3809 or 4470 of the 
General Code. 

Under Section 3809 of the General Code the council of a village may make 
such contract but the council of a city is thereunder empowered only to authori::e 
the proper authorities to enter into the same. 

Under Sections 4216, 4324 and 4326 of the General Code the director of public 
service becomes the proper officer to enter into such contract upon the authori::a
tion of the. council. 

Under Section 3809 of the General Code the requirement of the auditor's cer
tificate to the effect that there is money in the treasury is dispensed with and under 
Section 4328 of the General Code advertising and bids are required only when the 
expenditure amounts to more than $500.00. 

Section 4463 of the General Code empowers co!lltcil to authori::e the board 
of health to contract for the remo~·al of garbage. 

CoLuMnus, Omo, July 5, 1912. 

HoN. JoNATHAN TAYLOR, City Solicitor, Akron, Ohio. 

DEAR SIR:-Under date of June 15, 1912, you ask an opinion of this depart· 
ment upon the following: 

"I wish to write you again regarding the proposed garbage con
tract into which we are about to enter, and the query in my mind is who 
is the proper officer to execute the contract referred to in Section 3809 
of the General Code. You will note the section reads : 

"'The council of the city may authorize-a contract-for the· col
lection and disposal of garbage in such corporation.' 

"Whom should the council authorize? 
"Again, the contract referred to in Section 3809, is it subject to com

petitive bidding, and must it be advertised as other contracts? 
"\Vith reference to Section 4470, you will note it reads: 
" 'The council may contract for a period of not to exceed five 

years.' 
"This seems to be a departure from our ordinary standard method 

of procedure, as in practically all other cases council makes no contracts 
but simply authorizes them. ::\.ly questions are these with regard to 
this section : 

"1. If the council make such a contract, by whom is it executed? 
"2. If the council authorizes such a contract whom should it 

authorize to execute the same? 
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"With regard to both these sections, to what extent, if any, may 
the board of health contract for either of the purposes set out in these 
sections 3809 and 4470 ?" 

The question in reference to Section 4470, General Code, as to the power of 
the city council to contract will be considered first. Said Section 4470, General Code, 
provides: 

"The council may contract for a period of not to exceed five years 
for the collection and removal of such garbage, nightsoil, dead animals, 
and other solid waste substances at the expense of the municipality or 
at the expense of the persons responsible for the existence of such waste 
substances." 

This section standing alone will authorize council to enter into a contract 
for the purpose therein provided. 

Section 4211, General Code, limits the power of council as follows: 

"The powers of council shall be legislative only, and it shall per
form no administrative duties whatever and shall neither appoint nor 
confirm any officer or employe in the city government except those of 
its own body, except as is otherwise provided in this title. All con
tracts requiring the authority of council for their execution shall be 
entered into and conducted to performance by the board or officers 
having charge of the matters to which they relate, and after authority 
to make such contracts has been given and the necessary appropriation 
made, council shall take no further action thereon." 

There is no constitutional limitation upon the powers of council, or upon 
the power of the legislature to fix the manner in which contract shall be executed 
by municipal corporations. The limitation of the powers of a city council fixed by 
Section 4211, General Code, has been prescribed by the legislature and the same 
power has granted to council the authority to contract under Section 4470, General 
Code. 

The Municipal Code of Ohio is the charter of its municipal corporations. All 
powers therein provided are granted by the legislature and may be taken away or 
modified at the will of the legislature. 

106: 

In McQuillen of Municipal Corporations at Section 165 it is said: 

The usual judicial view is that, neither is the charter of a municipal 
corporation nor any legislative act conferring power or regulating the use 
of property held by it for governmental (state) purposes a contract 
within the meaning of the constitutional prohibition of laws impairing 
the obligation of contracts. Therefore, the general legal doctrine, sup
ported by an unbroken line of authorities, is that, political powers con
ferred upon: public corporations for the local government of a place are 
not vested rights as against the state, and where there is no constitu
tional restriction, either express or implied, on the action of the legis
lature it has absolute power to create, change, modify or destroy them 
at pleasure." 

Dillon in his work on Municipal Corporations, fifth edition says at Section 

"Legislative acts respecting the political and governmental powers · 
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of municipal corporations not being in the nature of contracts the 
provisions thereof may be changed at pleasure where the constitutional 
rights of creditors and others are not invaded." 

1787 

The limitation placed upon the powers of council by Section 4211, General 
Code, is a general rule. An exception to that rule has been made by the legis
lature in Section 4470, General Code. Sections 4211 and 4470, General Code, 
have been passed by the same authority and are of equal validity. In order to 
permit the provisions of each section to stand, Section 4470, General Code, must 
be considered as an exception to the rule as set forth in Section 4211. 

The provision of Section 4211, General Code, that the power of council 
shall be legislative only does not invalidate the provision of Section 4470, which 
authorizes the council to contract, 

A contract by council should be entered into through its officers. In the 
case of contracts by a village council, they are entered into on behalf of the 
village by the mayor and clerk of the village, as provided in Section 4221, General 
Code. The mayor of a village is the presiding officer of council and the clerk of 
of the village performs the duties of the clerk of council. 

All boards or bodies act through their officers. Council as a body authorizes 
the execution of the contract and agrees upon its terms, by resolution or ordi
nance. The officers of council, the president and clerk, carry out the will of 
council by formally executing the contract on behalf of the city in their official 
capactttes. In this manner council makes the contract. 

Section 4470, General Code is placed, under the chapter relating to the board 
of health of mtmicipalities. Section 4463, General Code, gives the board of health 
the power to contract for the removal of garbage as follows: 

"The council may empower the board of health to employ such 
number of scavengers for the removal of swill, garbage and offal from 
the houses, buildings, yards and lots within the municipality, as it deems 
necessary. In such case the board may make contracts therefor, subject 
to the approval of council, to be signed by the proper officers of the 
council, and may regulate the work to be done. Upon the request of the 
board of health, it shall be the duty of council to lease or purchase 
suitable lands, the location of which shall be approved by the board 
of health, to be used as a dump ground for such and other noxious 
substances removed from the municipality." 

Your inquiry as to the power of the board of health is as to Sections 3809 
and 4470, General Code, and not as to Section 4463, General Code. I find no 
authority given to the board of health to execute a contract for the purposes 
mentioned in Sections 4470 and 3809, General Code. 

Said Section 3809, General Code, provides: 

"The council of a city may authorize, and the council of a village 
may make, a contract with any person, firm or company for lighting the 
streets, alleys, lands, lanes, squares and public places in the municipal 
corporation, or for furnishing water to such corporation, or for the col
lection and disposal of garbage in such corporation, or for the leasing 
of the electric light plant and equipment, or the water works plant, or 
both, of any person, firm or company therein situated, for a period 
not exceeding ten years, and the requirement of a certificate that the 
necessary money is in the treasury shall not apply to such contract, 
and such requirement shall not apply to street improvement contracts 
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extending for one year or more, nor to contracts made by the board of 
health, nor to contracts made by a village for the employment of legal 
counsel." 

It will be observed that this section gives power to the council of a city to 
authorize a contract for the collection and disposal of the garbage. It does not 
authorize council to make the contract for s•1ch purpose. 

This section does not provide who shall execute such a contract for the 
city. The statutes applying to the power to contract for a city must control. 

By virtue of Section 4468, General Code, the board of health may recommend 
to rouncil the necessity of providing means br the proper disposal of garbage, 
sewage and waste matters of the city. 

Said Section 4468, General Code, provides : 

"Upon the recommendation of the board of health of a mumct
pality, or, if the powers of such board have been vested in any other 
officer or board, upon the recommendation of such officer or board, the 
council may cause plans and estimates to be prepared and acquire by 
condemnation or otherwise such land or lands within or without the 
corporate limits as are necessary to provide for the proper disposal in 
a sanitary manner of the sewage, garbage and waste matters, and either 
or any of them, of the municipality." --- . 
This section does not authorize the board of health to execute a contract 

for that purpose. 
Section 4324, General Code, provides: 

"The director of public service shall manage and supervise all 
public works and undertakings of the city, except as otherwise provided 
by law, and shall have all powers and perform all duties conferred 
upon him by law. He shall keep a record of his proceedings, a copy 
of which, certified by him, shall be competent evidence in all courts." 

Section 4325, General Code, provides: 

"The director of public service shall supervise the improvement and 
repair of streets, avenues, alleys, Janos, lanes, squares, wharves, docks, 
landings, market houses, bridges, viaducts, aqueducts, sidewalks, play 
grounds, sewers, drains, ditches, culverts, ship canals, streams and water 
courses, the lighting, sprinkling and cleaning of public places, the con
struction of public improvements and public works, except those having 
reference to the department of public safety, or as otherwise provided in 
t.his title." 

Section 4326, General Code, provides: 

"The director of public service shall manage municipal water, light
ing, heating, power, garbage and other undertakings of the city, parks, 
baths, play grounds, market houses, cemeteries, crematories, sewage dis
posal plants and farms, and shall make and preserve surveys, maps, 
plans, drawings and estimates. He shall supervise die construction and 
have charge of the maintenance of public buildings and other property 
of the corporation not otherwise provided for in this title. He shall have 
the management of all other matters provided by the council in connec
tion with the public se~vice of the city." 
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The director of public service is given authority, by Section 4324, General 
Code, over all public works and undertakings of the city, except as otherwise 
provided for by law. 

Section 4326, General Code, specifically gives the director of public service the 
management of the undertakings of the city pertaining to garbage and of sewage 
disposal plants. 

These statutes place the management of the garbage and 
and undertakings of the city in the director of public service. 
General Code, provides that the officer or board having charge of 
which a contract relates shall execute such contract. 

sewage works 
Section 4211, 

the matters to 

The execution of the contract for the collection and disposal of the garbage 
provided and authorized by Section 3809, General Code, is not specifically provided 
for. The director of public service, therefore, should execute the contracts en
tered into by virtue of said Section 3809, General Code, for the collection and dis
posal. of the garbage. The council is to execute the contract authorized by 
Section 4470 for the collection and removal of the garbage. The board of health 
is not authorized to execute a contract under either of said Sections 3809 and 
4470, General Code, but may contract in the manner provided in Section 4463, 
General Code. 

These several sections all relate to garbage. There is distinction in the 
manner of collecting and removing the same. \Vhile contracts under the several 
sections are to be executed by different authorities, the possibility of conflict in 
authority is avoided for the reason that council must act in each case. Council 
makes the contract under Section 4470, General Code, and must authorize the 
contracts under Sections 3809 and 4463, General Code. X o contract can be 
entered into under these sections without the authority of council. 

Shall the contract for the collection and disposal of garbage under Section 
3809, General Code, be let at competitive bidding, after advertising therefor? 

Section 4328, General Code, provides for competitive bidding as following: 

"The director of public service may make any contract or pur
chase supplies or material or provide labor for any work under the 
supervision of that department not involving more than five hundred 
dollars. \Nhen an expenditure within the department, other than the 
compensation of persons employed therein, exceeds five hundred dol
lars, such expenditure shall first be authorized and directed by ordinance 
of council. vVhen so authorized and directed, the director of public 
service shall make a written contract with the lowest and best bidder 
after advertising for not less than two nor more than four consecutive 
weeks in a newspaper of general circulation within the city." 

The requirement for competitive bidding is based upon the amount of the 
expenditure involved in the contract. If the contract calls for an expenditure in 
excess of five hundred dollars, or the improvement will cost more than five 
hundred dollars, the contract must be let at competitive bidding. 

It will be observed that under Section 3809, General Code, a contract for the 
collection and disposal of garbage may be entered into without first securjng a 
certificate from the auditor that the money therefor is in the treasury. No ex-' 
ception is made, however, as to competitive bidding, if the contract involves an 
expenditure in excess of five hundred dollars. 

From the facts submitted in your former inquiry of .:\lay 22, 1912, I take 
it that the proposed contract involves no expenditure of money upon the part of 
the city. The city is not required to pay the proposed company anything for 
the disposal of the garbage. The company receives its compensation from the 
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products of the garhage. The city, however, is required to deli\·er the garbage to 
the proposed plant. The collection and removal of garbage is a part of the 
duty of the city, which duty it may perform at the expense of the city or at the 
expense of those who are· responsible for the garbage. The fact that the city 
is required to deliver the garbage to the proposed plant, would not of itself 
necessarily require an extra expenditure of money. The city must remove the 
garbage and it may as well remove it to the proposed plant as to some other point. 

A contract under Section 3809, General Code, for the disposal of garbage 
by a private person or company, by which the city is to deliver its garbage to 
the proposed plant, wherein the garbage is to be disposed of without additional 
expense to the city, does not involve an expenditure of money by the city, and 
does not require competitive bidding. 

If such contract involves an expenditure of money in excess of five hundred 
dollars, or involves the sale of real estate by the municipality, then such con
tract, or such sale of real estate, must be advertised and let or sold at competitive 
bidding. 

The features of the proposed contract submitted by you do not show either 
of the above conditions. 

The purpose of advertising a contract is to secure bidders. As this contract 
may be let without competitive bids, advertising of such contract is not required. 

523. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 

PUBLICATIONS OF COUNCIL-NEWSPAPER IN WHICH MAYOR IS 
J:\TERESTED IS DISQUALIFIED. 

By provision of Section 3808 of the General Code when a IIWJ.'OY is pecuniarily 
interested in a newspaper, publications of council may not be made in said paper. 
In such case said paper is disqualified a11d must be deemed to be 11011-existing with
in the contemplation of the statutes requiring publicatioll. 

CoLUMBUS, OHIO, July 13, 1912. 

HoN. WILLIAM B. ]AMES, City Solicitor, Bowli11g Grew, Ohio. 

DEAR SIR::-Your favor of June 24, 1912, is received in which you inquire: 

"Can the mayor of the city, in which there are but two newspapers 
of general circulation of opposite politics, and who is the owner of a 
one-half interest in one of said papers, receive compensation for the 
publication of ordinances and resolutions required to be published in 
two newspapers of opposite politics? 

''In explanation I might say that our city, Bowling Green, has but 
two papers published in the city, one Republican, and one Democratic 
paper. The mayor of Bowling Green owns a one-half interest in the 
vVood County Democrat. 

"\Vhat would you say as to the necessity of publication, validity 
if no charge for publication is made, and the right of the paper under 
the circumstances to be paid for the publication?" 
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Section 3808, General Code, provides: 

''Xo member of council, board, officer or commissioner of the 
corporation, shall have any interest in the expenditure of money on 
the part of the corporation other than his fixed compensatiQn. A viola
tion of any proYision of this or the preceding two sections shall dis
qualify the party violating it from holding any office of trust or profit in 
the corporation, and shall render him liable to the corporation for all 
sums of money or other thing he may receive contrary to the provisions 
of such sections, and if in office he shall be dismissed therefrom." 

Section 12910, General Code, provides : 

"\Vhoever, holding an office of trm.t or profit by election or ap
pointment, O'r as agent, servant or employe of such officer or of a board 
of such officers is interested in a contract for the purchase of property, 
supplies or fire insurance for the use of the county, township, city, 
village, board of education or a public institution with which he is 
connected, shall be imprisoned in the penitentiary not less than one 
year nor more than ten years." 
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The mayor is an officer of the ·city. The foregoing sections make it a penal 
offense for an officer of the city to be interested in a contract with such city 
for the expenditure of money, other than his compensation. The mayor as such 
officer cannot be interested in a contract for the publication of ordinances and 
other legal notices. 

The mayor is interested in one of the newspapers of your city. So long as 
he is mayor and has a financial interest in such newspaper, no contract can be 
entered into with such newspaper by the city. The statutes do not contemplate 
that notices shall be published in a newspaper without compensation for such 
publication. The newspaper in which the mayor has an interest is ineligible to 
publish any ordinances or other notices for the city. 

Section 4227, General Code, provides: 

"Ordinances. resolutions and by-laws shall be authenticated by 
the signature of the presiding officer and clerk of the council. Ordi
nances of a general nature, or providing for improvements shall be 
published as hereinafter provided before going into operation. Xo 
ordinance shall take effect until the expiration of ten days after the 
first publication of such notice. As soon as a· by-law, resolution or 
ordinance is passed and signed, it shall be recorded by the clerk in 
a book to be furnished by the council for the purpose." 

In construing this section in an opinion to the bureau of inspection and 
supervisions of public offices under date of August 13, 1911, it was held that in 
order to make this section clear, the following words contained in the original 
section of the Revised Statutes must be read into said Section 4227, General Code, 
to wit: 

"Ordinances of a general nature, or providing for improv~ments 
shall be published i;1 some newspaper of general circulation in the cor
poration; if a daily, twice, if a weekly, once before going into operation." 

Section 4229, General Code, provides: 

29-Yol. U-A. G. 
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"Except as otherwise provided in this title, in all municipal cor
porations the statements, ordinances, resolutions, orders, proclamations, 
notices and reports required by this title, or the ordinances of a munici
pality to be published, shall be published in two newspapers of opposite 
politics of geperal circulation therein, if there are such il~ the munici
pality, and for the following times: The statement of receipts and dis
bursements required shall be published once; the ordinances and resolu
tions once a week for two consecutive weeks; proclamations of elections 
once a week for two consecutive weeks; notices of contracts and of 
sale of bonds once a week for four consecutive weeks; all other matters 
shall be published once." 

This section provides for publication in two newspapers of opposite politics, 
if there are such in the municipality. 

In your city there are two newspapers of opposite politics, but one of said 
newspapers is disqualified from publishing ordinances and resolutions for the city. 
The statute has reference to two newspapers that are qualified to publish such 
ordinances and notices. . 

Your city has, therefore, but one newspaper that is qualified under the 
statutes to publish the ordinances and other notices for the city. Publication in 
such newspaper will be sufficient to make the ordinances and notices valid. Publica
tion in the other newspaper which is disqualified is not required. 

526. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 

COUNCIL-TAX MAY NOT BE LEVIED FOR BENEFIT OTHER THAN 
A FREE HOSPITAL. 

Section 4021 of the General Code aut/zori::;es the co111zcil to levy and collect a 
ta.-r for the aid only of a private corporation or association which mai11tains a free 
public hospital for the benefit of inhabitants of the municipality. 

CoLuMnus, OHIO, July 12, 1912. 

HoN. J. D. T. BoLD, City Solicitor, Canf!l Dover, Ohio. 

DEAR SIR :-I am in receipt of an inquiry from you of the date of June 19, 
1912, as follows: 

"There is a hospital situated outside the corporate ·Jimits of this 
city and said hospital is not a 'free public hospital for the benefit of 
the inhabitants of the municipality.' Can the council of this city make 
the levy and collect the tax and pay the same to said hospital as 
authorized by Section 4021 of the General Code. 'vVe would be much 
obliged for your opinion on the above as soon as possible." 

Section 4021 of the General Code provides that the council of a municipality 
may levy a tax to compensate a free public hospital as follows: 

"The council of each municipality, annually, may levy and collect 
a tax not to exceed one mill on each dollar of the taxable property 
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of the municipality and pay the amount to a private corporation or 
association which maintains and furnishes a free public hospital for the 
benefit of the inhabitants of the municipality, or not free except to 
such inhabitants of the municipality as in the opinion of a majority of 
the trustees of such hospital are unable to pay. Such payment shall 
be as and for compensation for the use and maintenance of such hospital. 
\Vithout change or interference in the organization of such corpora
tion or association, the council shall require the treasurer thereof, an
nually, to make a financial report setting forth all of the money and 
property which has come into its hands during the preceding year and 
the disposition thereof, together with any recommendations as to its 
future necessities." 
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I am of the opinion that said section should be strictly construed. Your 
inquiry states that said hospital is not a "free public hospital for the benefit of the 
inhabitants of the municipality." Said hospital does not, therefore, come within 
the provisions contained in Section 4021 of the General Code. In other words, 
the council can only aid an individual, corporation or association ''which maintains 
and furnishes a free public hospital for the benefit of the inhabitants of the munici
pality," and the hospital about which you inquire is not such a hospital. 

Therefore, in direct answer to your question, I am of the opinion that the 
council of your city cannot make the levy and collect the tax and pay the same 
to said hospital, as authorized by said Section 4021 of the General Code, above 
quoted. 

I am, 

572. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

CHIEFS OF POLICE AND MAYORS-FEES U\ STATE CRIMINAL CASES. 

Under 4534 of the General Code tlze mayor is entitled to tlze same fees for 
services in state criminal cases as are charged by justices of the peace in such cases. 

CoLUMBUS, Omo, August 3, 1912. 

HoN. GEoRGE C. VoN BESELER, City Solicitor, Painesville, Ohio. 

DEAR SIR:-your favor of July 16, 1912, is received in which you inquire: 

"The question here has arisen in reference to fees of the mayor 
and the chief of police in state cases. :\fay I respectfully request 
your opinion in each case?" 

The fees of a chief of police for service in a mayor's court and the dis
position thereof has been determined by this department in an opinion to the 
bureau of inspection and supervision of public offices under date of August 30, 
1911, a copy of which is herewith enclosed. 

Section 4534, General Code, as amended in 102 Ohio Laws 476, provides: 

"In felonies and other criminal proceedings not herein provided 
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for, such mayor shall have jurisdiction and power, throughout the 
county, concurrent with justices of the peace. The chief of police shall 
execute and return all writs and process to him directed by the mayor, 
and shall by himself or deputy attend on the sittings of such court, 
to execute the orders and process thereof and to preserve order therein, 
and his jurisdiction and that of his deputies in the execution of such 
writs and process, and in criminal cases, and in cases of violation of 
ordinances of the corporation, shall be co-extensive with the county 
and in civil case shall be co-extensive with the jurisdiction of the mayor 
therein. The fees of the mayor in all cases, excepting those arising out 
of violation of ordinances, skall be the same as those allowed justices of 
the peace for similar services and the fees of the chief of police or his 
deputies in all cases, excepting those arising out of violations of ordi
nances shall be the same as those allowed sheriffs and constables ;n 
similar cases." 

By virtue of this statute the fees of the mayor, except in cases of violations 
of ordinances, are to be the same as those allowed justices of the peace for 
similar services. This will include the fees in state criminal cases. Therefore, 
in state criminal cases the mayor shall receive the same fees as a justice of the 
peace for similar services. 

Section 4213, General Code, provides : 

"The salary of any officer, clerk or employe shall not be increased 
or diminished during the term for which he was elected or appointed, 
and, except as otherwise provided in this title, all fees pertaining ~o 

any office shall be paid into the city treasury." 

In the case of Portsmouth vs. :Milstead, 18 Cir. Dec., 384, it is held: 

"The provision of 96 0. L. Section 126 (Rev. Stat. 1536-633; Lan. 
3228) requiring 'that all fees pertaining to any office shall be paid into 
the city treasury' has reference to municipal fees solely, or such fees 
as may be fixed by municipal authority. 

"Said section does not authorize cities to interfere with the fees 
of mayors or chiefs of police in state criminal cases; whether such 
authority can be delegated to municipalities, quaere." 

The fees of the mayor in state criminal cases are not fixed by municipal 
authority ·and the provisions of Section 4213, General Code, do not apply to such 
fees. These fees are subject to state control. 

For the same reason that the chief of police is entitled to the fees in state 
criminal cases, the mayor is also entitled to the fees charged to him for services in 
state criminal cases. 

It is my conclusion that the mayor is entitled to the legal fees charged to him 
f()r services in state criminal cases in his court. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 
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573. 

S:\HTH ONE PER CEXT. LAW-TE~ :\IILL AXD A:\IOUXT LEVIED IX 
1910 ARE LD.HTATIOKS OX AMOUXT LEVIED IN NOT BY A TAX-
1-:\G DISTRICT-BUDGET C0:\1:\IISSIOX :\IAY XOT REDUCE BE
LOW LEGAL LDIITATIOXS-:\IANDA:\IUS AND INJUXCTIONS 
AGAINST CO:\IMISSION. 

Under the Smith one per cent. law, both the ten mill limitation and the limita· 
tion with respect to the amount levied in the :year 1910 extend to levies made in a 
taxing district for all purposes mzd not to levies made by such taxing districts. 

The budget commission is not an iudependent levying authority. Its discre
tion must uot be exercised beyond the province of preventing levies in excess of 
legal limitations, and whe11 the amounts certified to it are within such limitations 
it is not empowered to make reductious therein. 

The budget commission must be allowed a reasonable discretio11, however, in 
nzakilzg allowances for estimated increases in the duplicate between the time of 
making up the annual budget and the time when the duplicate is transmitted to the 
county treasurer by the county auditor through the agency of the cou11ty auditor 
and board of review. 

REMEDIES: 

(1.) When the budget commission has clearly exceeded its authority, its 
work may not be deemed to have not been completed within the meaniug of Section 
5649-3a, of the General Code, and its certificate to the auditor may not be deemed 
to .be final. It may, therefore, be compelled, in an action in mandamus, to complete 
its work. 

(2.) When the certification has not been made to the auditor, the action may 
be in injunction to restrain any illegal action. 

CoLUMBUS, OHIO, August 15, 1912. 

HoN. STUART R. BoLIN, City Solicitor, Columbus, Ohio. 
DEAR SIR :-1 beg to acknowledge receipt of your letter of August 1, request· 

ing my opinion upon the following facts: 

"The city of Columbus this month submitted to the auditor of 
Franklin county a request for $1,642,314.85 to be raised from a levy of 
taxes for the year 1913, and the same was referred by the auditor to the 
budget commission, upon consideration of which the budget commission 
have deducted from the request for the service fund $35,665.85, thereby 
making the allowance to the city of Columbus for all purposes $1,606,-
649.00, instead of $1,642,314.85 requested. 

"The tax duplicate for the city of Columbus for the year 1910 was 
$101,588,930.00, upon which the taxpayers of Columbus paid a rate of 3.12 
on each $100.00 of valuation, which yielded a total revenue of $3,169,-
574.61. The 6 per cent. additional allowance for the year 1913 on this 
amount, the allowance being $190,174.47, would make a total available 
revenue for the city of Columbus for the year 1913, $3,359,749.08. 

"The tax duplicate for the city of Columbus for the year 1912 
as estimated by the county auditor is $240,000,000.00. Upon this amount 
the taxpayers of the city of Columbus will pay next year 1.34 per $100.00 
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of valuation, which will yield a revenue of $3,216,000.00. This amount 
is $143,749.08 less than the amount permitted to be raised by taxation for 
the year 1913, and is the total amount which will be paid in by taxation 
by the taxpayers of the city of Columbus for that year at the rate of 
1.34. This figure of $143,749.08 might have been added to any of the tax
ing districts of the city of Columbus, and yet the same would not ex
ceed the 6 per cent. limitation upon the total of taxes paid in this corpo
ration, nor does the same exceed the amount permitted by the Smith 
law for any special subdivision or purpose. 

"I would like your opinion as to whether or not the budget com
mission and the county auditor should return the $35,665.85 to the dupli
cate to the credit of the city of Columbus." 

. If I interpret your statement of facts correctly, it is to the effect that the 
budget commission has reduced the aggregate estimated levies within the taxing 
district of the city of Columbus below the amount represented by the total levy 
made in the year 1910, plus 6% thereof. While you do not so state, I assume that 
if the additional $143,749.08, of which you speak, were added to the total levy as 
fixed by the budget commission resulting in a total levy of $3.216,000, this result 
of the total would not require the levy of a rate in excess of that authorized by 
Section 5649-2, exclusive of interest and sinking fund levies and in excess of that' 
prescribed by Section 5649-5b for all levies combined. 

I also assume that the addition of the $35,665.85 to the levy made by the city 
of Columbus would not cause the aggregate levy for the city to require a rate in 
excess of the limitation of five mills prescribed by Section 5649-3a, of the Smith 
law, as interpreted in State ex rei. vs. Sanzenbacher, 84 0. S., --, unreported
that is to say, exclusive of interest and sinking fund levies. 

In order to consider the facts which you suggest with relation to the ques
tion which you ask, it is necessary for me to make these assumptions. The opinion 
which I s'hall give you is based upon them, and if they are erroneous then the 
conclusion which I shall state does not necessarily follow. 

You speak of the "tax duplicate of the city of Columbus for the year 1910." 
By this I assume that you mean the duplicate made up in October, 1910. This is 
correct. Both Sections 5649-2 and 5649-3 provide a limitation measured by the 
"total amount of taxes that were levied * * * for all purposes in the year 
1910 ;" so that the duplicate to which regard must be had for the purpose of ascer
taining this limitation is not the duplicate made up in the year 1909 for the year 
1910, but the duplicate made up in the year 1910 for the year 1911. 

You also speak of the "6% additional allowance for the year 1913 on this 
amount." Here again you have correctly interpreted the law, although you have 
not used the words of the law. 

Section 5649-3, General Code, provides that: 

"The total amount of taxes which may be levied in the year 1911 
* * * for all purposes shall not exceed in the aggregate the total 
amount of taxes levied in the year 1910, plus six per cent. thereof for 
the year 1912." 

This really means-and I think it is perfectly apparent-"plus 6% thereof in 
the year 1912 for the year 1913.;, So' that the amount which may be levied in the year 
1912, other limitations of the law being left out of the question is 6% in excess 
of the amount that was levied in the year 1910. 

You have also correctly interpreted the law in applying the limitation whi~h 
I have been discussing not to the amount which may be levied by the taxing 
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authorities of any taxing district, but to the amount that may be levied or allowed 
to be levied within the limits of any taxing district for all purposes and by all 
taxing authorities. Section 5649-2, General Code provides that: 

"The aggregate amount of taxes that may be levied on the taxable 
property i11 any * * ,;, taxing district for the year 1911 and any year 
thereafter, including * * ~, levies for state, county, township, munici
pal, school and all other purposes shall not in any one year exceed in 
the aggregate the total amount of the taxes that were levied upon the 
taxable property therein * * * for all purposes in the year 1910." 

Similar language is incorporated in Section 5649-3, so that there cannot be 
the shadow of a doubt that this limitation, like that of ten mills, is not upon the 
amount which may be levied by a taxing district but in a taxing district. 

The ultimate question which you ask turns on the powers and dtuies of the 
budget commission which are explicitly set forth in Section 5649-3c. I quote the 
first paragraph of that section in full: 

"The auditor shall lay before the budget commissioners the annual 
budget submitted to him by the boards and officers named in Section 
5649-3a of this act, together with an estimate to be prepared by the 
auditor of the amount of money to be raised for state purposes in each 
taxing district in the county, and such other information as the budget 
commissioners may 1 equest, or the tax commis~ion of Ohio may prescribe. 
The budget commissioners shall examine such budgets and estimates pre
pared by the county auditor, and ascertain the total amount proposed to 
be raised in each taxing district for state, county, township, city, village, 
school district, or other taxing district purposes. If the budget commis
sioners find that the total amount of taxes to be raised therein does not 
exceed the amount authorized to be raised in any township, city, village, 
school district, or other taxing district in the county, the fact shall be 
certified to the county auditor. If such total is found to exceed such 
authorizer! amount in any township, city, village, school district, or other 
taxing district in the county, the budget commissioners shall adjust the 
various amounts to be raised, so that the total anzount thereof shall not 
eJ-·cced in any taxing district the sum authori:::ed to be levied therein. 
In making such adjustment the budget commissioners may revise and 
change the annual estimates contained in such budgets, and may reduce 
any or all the items in any such budget, but shall not increase the total 
of any such budget, or any item therein. The budget commissioners 
shall reduce the estimates contained in any or all such budgets by such 
amount or amounts as will bring the total for each township, city, vil
lage, school district, or other taxing district, within the limits provided 
by law. 

It seems to me that the following points are true in connection with the 
meaning of this section: 

1. The budget commission is not an independent levying authority. The sole 
purpose of its creation is to provide an agency for the enforcement of the limita
tions, prO\·idecl hy the remainder of the act. Some of these limitations, not
ably the one which we are discussing, are imposed from the standpoint of 
the taxpayer rather than from the standpoint of the taxing district; that is to 
say, they arc applicable to the aggregate levies to be made within a given territory 
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and not to any single levy or to any levies made by a single authority as such. 
Hence the limitations of the law are not self-executing, but must be put into effect 
and applied by some duly constituted authority. This necessity is supplied in the 
shape of the budget commission. 

2. The section which I have quoted, defining as it does the powers and duties 
of a tribunal exercising revisionary and plenary power over levies made by dif
ferent and independent governmental agencies, must be strictly construed. This I 
think is elementary. It is not intended that the budget commission shall exercise 
any discretionary power, the exercise of which is not made absolutely necessary in 
order that the single purpose of the budget commission's existence may be accom
plished. 

3. The section itself in conferring the power to revise and adjust the annual 
estimates contained in the budgets always qualifies its grant of power by a state
ment of the purpose for which the power is granted. I quote this statement as it 
occurs in the section : 

"So that the total amount * * * shall not e:rceed in any taxing 
district the sum authorized to be levied therein; * * * 'as will bring 
the total for each * * * taxing district within the limits provided by 
law.'" 

Having regard to these three points, which I think are self-evident, I am of 
the opinion that the budget commission is not authorized to reduce any estimate 
further than may be necessary to bring the aggregate of all estimates down to the 
limits provided in the law. If, for example, a municipal corporation has submitted 
an estimate which will require a levy in excess of the five mills prescribed by Sec
tion 5649-3a, it will be the duty of the budget commission, so far as that limitation 
is concerned, to reduce any or all of the items in that budget by such an amount · 
in the aggregate as would bring the total within the limitation. This done, the full 
extent of the power of the budget commission in that particular would have been 
exerted. It would not then have authority, because it might deem some item of 
the budget extravagant or unnecessary, further to reduce any of the items therein 
so that ultimately the estimate as reduced by the budget commission would call for 
a levy of less than five mills. The same principle applies to the enforcement of 
the ten mill limitation and that of the limitation measured by the 1910 tax, plus 
6% thereof for the year 1912. In reducing and revising the estimates in the various 
budgets submitted by them with a view to the enforcement of this limitation, the 
budget commission is without authority to carry its reductions to the point where 
an aggregate amount considerably less than that of the 1910 taxes, plus 6%, would 
result. 

Each reduction made by the budget commission in the aggregate amount 
after the same has been reduced to the amount of the 1910 taxes, plus 6%, would 
be in excess of the jurisdiction of the commission and an abuse of its power. 

I am, therefore, of the opinion that the budget commission for Franklin 
county has certainly exceeded its authority in reducing the aggregate of all bud
gets applicable within the territory of the city of Columbus $143,749.08 below the 
figure to which it was authorized by law to red.uce that aggregate. In so holding, 
however, I wish to qualify my opinion by stating that strict mathematical accuracy 
is not required of the budget commission in the view I have taken of the law. 
An approximation of such aggregates is all that can be required, ancr I believe 
that the budget commission may lawfully take into account the possibility of in
creases being made in the duplicate between the time of making up the annual 
budget and the time when the duplicate is transmitted to the county treasurer by 
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the county auditor through the agency of the county auditor and the board of 
review. 

As you, yourself state, the duplicate upon which the budget commission is 
working is at best an estimated duplicate, so that in all cases of this sort there 
would be the question of fact as to whether or not the budget commission has not 
properly exercised a sound discretion committed to it though it may have deviated 
slightly from the strict mathematical rule of the statute. The deviations in the 
specific instance described by you, however, does not appear to be slight, amounting 
to a little over half a million on the estimated duplicate. In order that the rate 
fixed by the budget commission ( 1.34) may produce in the city of Columbus in the 
year 1913 the amount of revenue le\·ied upon the duplicate of 1910, plus 6%, 
it will be necessary, as I compute, for the county auditor and the board of 
review to add approximately $18,250,000.00 to the tax duplicate. This is possible, 
of course, but it hardly seems likely to me that it could be claimed on behalf of the 
budget commission that any such considerable increase over the auditor's estimate 
could have been anticipated in any degree of possibility. 

It would seem, therefore, that while on the facts you submit i.t cannot be 
said that the budget commission has arbitrarily exceeded its powers, yet these facts 
are sufficient, in my judgment, to create a very strong presumption of such 
arbitrary action which would have to be refuted by very satisfactory proof to the 
effect that the budget commission had reasons, such as I have suggested, for re
fusing the aggregate below $3,359,749.08. 

Coming now to· the question which you submit, I cannot advise from the 
facts stated by you, that the budget commission and the county auditor must return 
the $35,665.85 stricken from the estimate of the city of Columbus to the credit of 
the city. In order to pass upon the right of the city to have its full estimate 
allowed, it would be necessary for me to know the facts respecting the estimate 
submitted by the county commissioners and that submitted by the board of educa
tion of the city of Columbus school district. If the estimates submitted by these 
two other sets of officers would not require a levy in the city of Columbus in ex
cess of the difference between $143,749.08 and $36,665.85, then in my opinion the 
city, the school district and the county are each entitled to the full amount of their 
estimate so far as the territory of the city of Columbus is concerned, although 
hoth the county and the school district might have to be reduced on account 
of other levies made in territory outside of the corporate limits of Columbus. 

I am clearly of the opinion, however, that the city has the right to question 
the proceedings of the budget commission. The theory of such a proceeding 
would be as follows: The budget commission appears to have acted in excess of 
its authority; therefore that which it has done is not a "completion of their work" 
within the meaning of the last paragraph of Section 5649-3c. Therefore, if the 
action of the budget commission has been certified to the county auditor, this 
certificate is not final and the budget commission could be compelled by a pro
ceeding in mandamus to complete its work and to divide the $143,749.08 among 
the various taxing districts levying within the territory of the city of Columbus, 
having due rega.rd to the proportions in which these districts are authorized to 
levy therein, and having also regard to the interests of the county which has to 
levy in every taxing district and those of the school district which overlaps into 
taxing districts other than that of the city of Columbus; and having regard also 
to the imperative needs of the city of Columbus. As already suggested, this would 
be on the theory that the work of the budget commission has not been com
pleted according to law, and that the budget commission is threatening to leave its 
work in an incompleted state to the injury of the city for which the city has no 
adequate remedy at law. 
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If, however, the budget commissioners have not assumed to have completed 
their work and have not certified their final action to the county auditor, then if 
the members of the commission refuse to reconsider their tentative action, the 
proper proceedi11g would seem to be in injunction to restrain the budget commis
sion from reducing the aggregate levies within the territory of the city of Colum
bus below those made within the same territory in the year 1910, plus 6%. 

I have endeavored to cover the entire field of inquiries suggested by your 
letter. I regret that I am unable to return a categorical answer to the question 
which you expressly submit. I am very strongly of the opinion that the prin
ciples which I have laid down are correct, and trust that they may be applied by 
those concerned in an amicable settlement of the controversy. 

581. 

Yours very truly, 
TI.MOTHY S. HoGAN, 

Attorney General. 

MANAGEMENT OF PARKS BY DIRECTOR OF PUBLIC SERVICE-JI.·IAY 
PROHIBIT BASEBALL THEREIN, NOTWITHSTANDING ORDI
NANCE OF COUNCIL. 

Since the Po·wcrs of cmmcil are legislative only, by virtue of Section 4326, and 
since the management of the parks is an administrative fuuction, which is vested 
in the director of public service by Section 4326, of the General Code, that official 
may prohibit the playing of baseball in the parks on Sunday afternoon in spite of 
an ordinance of council authorizing the playing of the game at such time. 

CoLUMBUS, OHIO, August 10, 1912. 

HoN. R. B. HYGATT, City Solicitor, Conneaut, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of July 26, wherein 
you state: 

"At the last regular meeting of the city council, I was instructed by 
motion duly passed to draw an ordinance permitting the playing of 
baseball Sunday afternoons between the hours of two and six on the ball 
grounds in the park owned by the city of Conneaut. 

''The city owns only one public park, and this consists of about fourteen 
(14) acres of land, a large part of which is a sloping bank to the beach. 
The conditions are such that it was impossible to construct the ball 
grounds in such a way that the ball would not occasionally be batted 
over the bank onto the beach. This materially interferes with the en
joyment of the park for other purposes when a ball game is being played. 

"The director of public service (there being no park commissioners) 
has refused to allow baseball to be played in the park on Sundays on the 
ground that tqe said city owns only one park, and that the playing of 
such game materially interferes with the enjoyment of the park by all the 
people of the city. 

"A majority of the council take the position that the playing of 
baseball in the park on Sunday is desired by a majority of the people 
of the city, and have theretofore instructed the above ordinance to be 
drawn. 
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"Does the city council have power to legislate on this subject con
trary to the orders of the director of public service?" 

Section 4326, of the General Code, provides that: 

"The director of public service shall manage * * * parks." 

Section 4211 provides that: 

"The powers of council shall be legislative only, and it shall per
form no administrative duties whatever." 

And further provides that : 

"All contracts requiring the authority of council for their execu
tion shall be entered into and conducted to performance by the board or 
officers having charge of the matters to which they relate, and after 
authority to make such contracts has been given and the necessary appro
priation made, council shall take no further action thereon." 
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The management of parks is an administrative and not a legislative func
tion, and such management is, by Section 4326, vested exclusively in the director 
of public service. Council may make appropriations for the maintenance of parks, 
but the director of public service is given the power under Section 4326 to make 
contracts or purchase supplies or material, or provide labor for any work under 
the supervision of his department not involving more than $500.00. When an ex
penditure other than the compensation of employes in such department exceeds 
$500.00, the same shall first be authorized. by council, and in such cases the coun
cil is required to authorize and direct the director of public service to enter into 
contracts therefor. 

From the foregoing, it will be observed that the powers of council over the 
director of public service in the performance of his official duties, among which 
is the management of parks, are very limited. 

The director of public service, as an incident of his statutory power to man
age parks, has in my judgment, the exclusive right to determine the manner in which 
said parks shall be used by the public; and I am, therefore, of the opinion that 
council is without legal authority to pass such an ordinance as that described in 
your letter, as it would be an encroachment upon the power of the director of pub
lic service, unwarranted by statute. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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584. 

OHIO STATE BUILDING CODE-PROVISIOX FOR DIMENSIONS OF 
THEATER BUILDI:t\G MAY NOT BE AVOIDED BY CONSENT OF 
BUILDING CODE C011MISSION. 

Section 5 of the Ohio state building code, providing for tlzc substitution of 
"another fixture, device or construction by co11sent of the commission upon sub
mission o.f plans and specifications, etc.," is an amendment to tlze original act which 
was intended to take care of later improved devices, fixtures or constructions, and 
was not. intended to apply to provisions for fixed dimensions. 

Said Section 5 may not, therefore, be resort-ed to to enable Section 3, which 
specifies dimensions for theater buildings, to be departed from. 

CoLUMBUS, OHio, August 15, 1912. 

HoN. W. A. O'GRADY, City Solicitor, Wellsville, Ohio. 

DEAR SIR :-I have your Jetter of July 17th wherein you state: · 

"I am requested to ask for the opinion of your department in 
reference to Section (5) governing administration under part one of 
the Ohio state building code, issued in small book form by department 
in charge of same, Section (5) contains the following phrase 'vVhere 
use of another fixture, device or construction, is desired at variance 
with what is described, in this statute" plans and specifications shall be 
submitted to proper authorities mentioned in Section (1). 

"Section (3) under part (2) of the said building code, reads as 
follows: Title exposure and courts, no theater shall be less than twenty
five feet wide measuring in the clear between the walls nor less than 
fifteen feet high. We desire to learn ·whether in your opinion Section 
(3) of the said code is mandatory and absolute, or whether the language 
of Section (5) permits the proper authorities to permit parties to con
struct picture theater less than the width enumerated in Section (3) of 
part (2) of the said code." 

It is true that Section (5) of the state building code (12600-277, 
General Code) provides : 

"* * * Where the use of another fixture, device or construction 
is desired at variance with what is described in this statute, the plans, 
specifications and details shall be furnished to the proper state and 
municipal authorities mentioned in Section (1), .(General Code 12600-
281) for examination and approval and if required actual tests shall be 
made to the complete satisfaction of said state and municipal authorities 
that the fixture, device, or construction proposed answers to all intents 
and purposes the fixture, device or construction hereafter described in 
this statute, instead of actual tests satisfactory evidence of such tests 
may. be presented for approval with full particulars of the results and 
containing the names of witnesses of said tests." 

But this provision was an amendment to the act as originally drawn, 
presented therein to take care of a later and improved device, fixture and con
struction going into the physical construction of the buildings. 

There was no intent, nor did the legislative mind contemplate that this pro-
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VISIOn should apply to provisions for fixed dimensions. In fact, in the con
struction of a building, Section (5) above quoted was intended to apply par
ticularly to the "standard device" detailed in part (3) of the act (12600-72a et seq.). 

Section (3), paJOt (2) of the Ohio state building code (12600-4, General Code) 
provides: 

":No theater shall be less than twenty-five feet wide, measuring in 
the clear between the walls not less than fifteen feet high * * *." 

The ruling of the department whose duty it is to enforce the provisions of 
the building code, has been that the language of Section (3), last above quoted, 
is mandatory and that the provisions of Section (5), supra, are in no way ap
plicable to, or affect the provisions of Section (3), part (2). 

I am constrained to hold with the ruling of the department and it is my 
opinion that the provisions for the dimensions of a theater as provided in Section 
12600-4, General Code, are mandatory and that they cannot be modified by the 
provisions of Section 12600-277, General Code; nor would the provisions of said 
last mentioned section be applicable to the question involving the width and 
height of a theater, under Section (3), part (2) of the building code. 

591. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

LIBRARY-DEED DONATING LAND FOR, GOVERNS AS TO ITS TERMS 
PROVIDING FOR APPOINTMENT OF DIRECTORS. 

When by the terms of a deed of property douated to the city of Mt. Vernon 
in 1884, for library purposes, directors were required to be chosen in a specified 
manner, said terms should be allowed to control, and Section 4004 of the General 
Code, passed subsequent to said deed, providing for tlze appointment of directors 
of libraries established by a m!lllicipality, shall have no application. 

CoLUMBUs, OHIO, August 23, 1912. 

HoN. ]AMES L. LEONARD, City Solicitor, Mt. Vernon, Ohio. 

DEAR SIR :-Under date of June 21st, you inquired of me as follows: 

"The city of Mt. Vernon has a deed made in 1884 for certain 
property to be used by said city for public library purposes; in said 
deed is the following limitation : 

"'The board of directors shall furnish to the mayor of said city 
a list of names of not less than six residents of said city, from which 
he shall select, subject to the approval of the council of said city, two 
persons to serve as directors for the term of three years from the first 
Monday in July next thereafter, and until successors are duly appointed 
and qualified.' 

"Should the mayor, in making the appointments, follow this limita
tion, or should he be governed by the statute now in force, Section 4004 
of the General Code?" 
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Section 4004 of the General Code provides : 
"The erection and equipment, and the custody, control and ad

ministration of free public libraries established by municipal corpora
tions, shall be vested in six trustees, not more than three of whom be
long to the same political party, and not more than three of whom shall 
be women. Such trustees shall be appointed by the mayor, to serve with
out compen·sation, for a term of four years and until their successors 
are appointed and qualified. In the first instance three of such trustees 
shall be appointed for a term of two years, and three for a term of four 
years. Vacancies shall be filled by like appointment for the unexpired 
term." 

The deed from the trustees of the original donors to the city of ::\it. Vernon 
was made prior to the enactment of Section 4404, General Code (97 0. L., 38). 
and provided a different method for the selection of trustees than that required 
by Section 4004. That section clearly refers to libraries established by municipal 
corporations. The Mt. Vernon library was established by certain private citizens 
and not by the municipality itself, and for this reason I hold that Section 4004 
does not apply. 

It is, therefore, my opinion that the mayor of Mt. Vernon should appoint 
trustees of said library in accordance with the term of the deed, rather than of 
the statute. 

Very respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 
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592. 

IXITIATIVE AXD REFEREXDU.:\1-0RDIXAXCE AUTHORIZIXG ISSUE 
OF BOXDS AFTER ORDIXAXCE DETER.:\II~IXG TO PROCEED 
XOT SUSPEXDED SIXTY DAYS-SA.:\IE WITH RESPECT TO ORDI
XAXCE FOR BORRO\VIXG .:\10":\EY WHICH IS TO BE ASSESSED 
AGAIXST 0\\'XERS FOR SEWER COXXECTIOXS, AND XOT PAID 
FRG:II .:\IUNICIPAL FUNDS-REXTAL BY CITY FOR GAS AXD 
ELECTRIC .:\IETERS-BIXDIXG IXDEBTED~ESS FOR SALARIES 
OF OFFICERS. 

1. An ordi11ance autlzori:::ing the issuauce of bonds for a street improveiiW!t, 
following an ordinance determining to proceed with said improvement does not 
involve an expenditure of money within the meaning of the initiative and refer
endum act, and is not required to lay over 60 days. Such ordinance goes into 
effect ten da:ys after its first publication. 

2. An ordinance providing for the borrowing of money by a city for the 
purpose of paying the cost of constructing sewer connections from houses upon 
failure of the owners to make such connections is not required to be suspeuded 
60 days under the iuitiative aud referendum act, for the reason that said cost is to 
be collected by assessment against the property holders and is not borne by the 
municipality itself, and, therefore, such an ordinance does not involve an ex
penditure of muuicipal funds as intended by the i11itiative and referendum. 

3. If meters are supplied by a municipality which operates a municipal gas 
or electric power plant, said municipality may charge a reasonable rent for tire 
same. 

4. Under Sections 3916 and 3917 of the General Code, salaries due public 
officials are such valid existing and binding obligations as will enable its council to 
borrow money for payment of the same when it has not on hand sufficient Sll11lsJ 

for the purpose. 
Council may not act w1der the same statutes, however, for the purpose of 

replenishing e.-rhausted funds. 

CoLUMBUS, OHIO, August 7, 1912. 

IloN. F. G. LoNG, Cit}' Solicitor, Bellefo11taine, Ohio. 

DEAR Sm :-Under elate of July 6, 1912, you submitted to me several ques
tions requesting my opinion thereon. I shall take up said questions and answer 
the same seriatim. 

First. The first question submitted by you is as follows: 

"Should an ordinance authorizing the issuance of bonds for a 
street improvement, following an ordinance determining to proceed 
with the street improvement be governed, as to the time of going into 
effect, by the initiative and referendum law which is applicable to cer
tain other ordinances? Or may said bond ordinance, following the 
ordinance to proceed be in force after te1~ days from its first publica
tion?" 

In answer to such question I herewith submit for your consideration an 
opinion rendered to the Hon. :\I. R. Smith, city solicitor, Conneaut, Ohio, under date 
of October 25, 1911, which you will find on reading over to fully cover your 
inquiry. 
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In this case, however, I beg to state that I have been informed that the 
common pleas court of Portage county has rendered a decision wherein it is 
held that the bond ordinance following the ordinance determining to proceed is 
an ordinance involving the expenditure of money, and, consequently, that said 
ordinance would lie sixty days before becoming effective under paragraph two of 
Section 4227-2, General Code. As a bond ordinance is simply one providing in 
advance of the collection of assessments the moneys necessary to carry out the pro
visions of the ordinance determining to proceed, I am of the opinion, as stated 
in the opinion herewith enclosed, that it is not necessary that 'said ordinance shall 
lie sixty days before becoming effective, and, consequently, would be in force after 
ten days from its first publication. 

Second. You next inquire as follows: 

"In this city the director of public service has, according to law, 
Section 3812-1, General Code, and in view of a contemplated street im
provement, served notices on abutting property owners to construct 
sewer house connections. About half of them have done so and the time 
limit is up. May we borrow money for this purpose on the city's t1.Qte, 
and would the ordinance providing for this note be governed by the pro
visions of the initiative and referendum as referred to in question one, 
since it is a special improvement and only concerns a few?" 

Section 3812-1, General Code, provides in substance that whenever the 
director of public service in cities deems it necessary in view of a contemplated 
street paving or as a sanitary regulation that sewer or water connections or both 
be constructed he shall cause written notice thereof to be given to the owner of 
each lot or parcel of land to which such connections are to be made and shall 
appoint some competent person to serve said notice; that if any of the said 
lot owners be non-residents or cannot be found such notice may be given pub
lication twice in one or more newspapers of general circulation in the municipality. 
It is further provided in said section "If said connections are not constructed 
within twenty days of such service of notice or day of first publication thereof, 
as the case may be, the same may be done by the city and the cost thereof, to
gether with a penalty of five per cent. (5%) assessed against the lots and lands 
for which such connections are made and said assessments shall be certified and 
collected as other assessments for street improvements." 

Section 3915, General Code, authorizes municipal corporations to borrow 
money and issue notes in anticipation of the collection of special assessments. 

In view of the fact that said Section 3915, General Code, providts that a 
municipal corporation may borrow money and issue notes in anticipation of the 
collection of special assessments, and the fact that the cost of the sewer house 
connections may be assessed against the lots for which such connections are 
made, thus being treated as a special assessment, I am of the opinion that the 
city may borrow money for the purpose of paying for the work done by the 
city by note as provided in Section 3915, General Code. As the money with which 
to pay this note is to be collected by way of special assessments upon the property 
owners and no part thereof to be paid out of the public moneys of the city, I 
am of the opinion that the provisions of paragraph two of Section 4227-2, 
General Code, providing that no ordinance involving the expenditure of money shall 
become effective in less than sixty clays does not apply as I construe said pro
vision of said section to apply solely to ordinances involving the expenditure of 
public moneys of the corporation, and not to ordinances which do not and cannot 
involve the expenditure of public money but moneys which are not to be a burden 
on the general taxpayers. 
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Specifically answering your qtJestion, therefore, I am of the opinion that 
the municipal corporation can borrow money on the city's note for the payment 
of the work done by the city upon failure of the property owner to make the neces
sary sewer connection, and further, that the ordinance providing for this note is 
not one covered by the provisions of Section 4227-2 of the General Code. 

Third. Your third inquiry is as follows: 

":\lay cities legally collect meter rent for gas or electric meters? 
If they cannot, may they establish a minimum charge?" 

The power of municipal corporations to establish municipal gas and electric 
plants is found in Section 3618, General Code, being one of the enumerated powers 
therein, as follows: 

"To establish, maintain and operate municipal lighting, power 
and heating plants, and to furnish the municipality and the inhabitants 
thereof with light, power and heat, to procure everything necessary 
therefor, and to acquire by purchase, lease or otherwise, the necessary 
lands for such purposes, within and without the municipality." 

and Section 3990 of the General Code: 

"The council of a municipality may, when it is deemed expedient 
and for the public good, erect gas works or electric works at the 
expense of the corporation, or purchase any gas or electric works 
already erected therein, but in villages where gas works or electrical 
works have already been erected by any person, company of persons, 
or corporation, to whom a franchise to erect and operate gas works or 
electric works has been granted, and such franchise has not expired, 
the council shall with the consent of the owner or owners, purchase 
such gas works or electric works already erected therein." 

Section 3982, General Code, provides that council of a municipality in which 
an electric light company or gas company has been establisher! may regulate the price 
from time to time which such companies may charge for such electric light or gas for 
lighting and fuel purposes, and further provides such companies shall in no event 
charge more for such electric light or gas than the price specified by ordinance. It fur
ther provides that council may regulate and fix the price which such companies may 
charge for the rent of their meters, and that in the ordinance regulating the 
price which such companies may charge for electric light or gas that such price 
'hall include the use of the meter to be furnished by the company and that in 
such case the meters so furnished shall be furnished and kept in repair by such 
companies and no separate charge made either directly or indirectly for the use 
or repair of them. 

Section 9329, General Code, provides that no gas company shall charge rent 
for meter. It is to be noted that the legislature by Section 3982, General Code, 
has granted to council the power to regulate and fix the price not only of gas 
and electricity to be furnished by public service corporations but also to regulate 
the charge that can be made by said companies for the rent of their meters, 
further granting them the power to provide that the price to be charged for the 
electricity or gas so furnished shall include the use of the meters and further 
that it is a positive provision of law under Section 9329, General Code, that such 
companies shall make no charge for the use of gas meters. \Vhile the decisions 
in relation to the rent of meters to be charged by public service corporations 
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furnishing gas and electricity are not uniform, yet from a reading of said cases, 
the rule may be finally deduced that if meters be supplied by such corporations or 
by a municipality it has the right, in the absence of statutory provision to the 
contrary, to charge reasonable rent for the meter. In the case put by you there is 
no question of construction to be placed on an ordinance granting the right to a 
private corporation, nor is there any statutory inhibition placed against a munici
pality owning and operating a gas plant or electric light plant that no rent shall be 
charged for the meters used in measuring out such gas or electricity. The 
statutes are silent upon the subject, and, consequently as I view it, reasonable 
rules and regulations can be made which may provide that the meter for the 
measuring of either gas or electricity shall be furnished by the municipal corpora
tion and a reasonable rental charged for the use of such meter. As you have stated 
your question to be whether cities may legally collect a meter rent for gas or 
electricity, and if they cannot, may they establish a minimum charge, and as 
I have given it as my opinion that such cities may legally collect a meter rent for 
gas and electric meters, I do not undertake to answer the question as to whether a 
minimum charge may be established. 

Fourth. You next inquire as follows: 

"In about two months more our salaries will cease being paid for 
the want of funds with which to pay them, and a number of other 
funds will have been exhausted by that time. What can be done in 
order to obtain money with which to meet the same?" 

You do not state in your inquiry the reason why there is a lack of funds 
with which to pay your salaries, or the reason why a number of the other funds 
will be exhausted; that is to say whether because the amount raised by taxation and 
placed to the credit of such fund has been exhausted, or whether council iJ making 
its semi-annual appropriation has failed to appropriate out of the specific fund 
an amount necessary to meet such salaries and other expenses. The salaries to 
be paid by municipal corporations are fixed by council, and usually are payable 
monthly. As soon as the services are performed the amount due becomes an exist
ing, valid and binding obligation of the corporation as are all other fixed charges 
of such corporation. 

Section 3916, General Code, provides as follows: 

"For the purpose of extending the time of payment of any indebted
ness, which from its limits of taxation the corporation is unable to pay 
at maturity, or when it appears to the council for the best interest 
of the corporation, the council thereof may issue bonds of the corpora
tion or borrow money w as to change but not to increase the indebted
ness, in such amounts, for such length of time and at such rate of interest 
as the council deems proper, not to exceed six per cent. per annum, 
payable annually or semi-annually." 

Section 3917, General Code, provides as follows: 

"No indebtedness of such municipal corporation shall be funded, 
refunded, or extended, unless it shall first be determined to be an exist
ing valid and binding obligation of the corporation by a formal resolu
tion -of the cot\ncil thereof. Such resolution shall also state the amount 
of the existing indebtedness to be funded, refunded or extended, the ag
gregate amount of bonds to be issued therefor, their number and de-
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nomination, the date of maturity, the rate of interest they shall bear, 
and the place of payment of principal and interest." 
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From the language of your inquiry I am unable to decide whether the con
dition that there will be no money with which to pay your salaries within about 
two months is caused by reason of limitation of taxation or not, but Section 3916, 
General Code, provides that when it appears to the council for the best interest 
of the corporation the council may borrow money so as to change but not in
crease the indebtedness. Section 3917, General Code, provides that no indebtedness 
shall be funded, until it be determined by council to be an existing, valid and binding 
obligation. I am aware of the fact that it has been held in the case of Herrman 
et a!. vs. The City of Cincinnati 9 0. C. C. 357 that Section 2701 Revised Statutes 
as it stood at the time said case was decided was not mtended to authorize the 
issue of bonds of a municipality to meet deficiencies in its various departments, 
but that it was intended by such section to authorize the issue of bonds after a 
prior funded indebtedness of the municipal corporation existed. The statute, 
Section 2701 R. S. as it at that time existed did not contain the provisions that 
are now embraced in Section 3917, General Code. It is to be noted that Section 
3917, General Code, provides that no indebtedness of a municipal corporation shall 
be funded unless it shall first be determined to be an existing, valid and binding 
obligation. This addition to Section 2701, Revised Statutes, was first incorporated 
in said section in 1896 and as it grants to a municipal corporation the right to 
fund an existing, valid and binding obligation, I am of the opinion that it does now 
authorize the issue of bonds to take care of such obligations whether the same had 
been a previously funded indebtedness of the corporation or not. As the salaries 
of the municipal officers are valid and binding obligations upon the corporation, 
I am of the opinion that under Section 3916 and Section 3917 of the General 
Code council may borrow money in order to pay the same when due. In 
reference to the other funds which have been exhausted moneys in- which 
'Were not to take care of the existing, valid and binding obligations of the 
corporation, I am of the opinion that money cannot be borrowed in order to 
replenish the same, for the reason that the same is not covered by Sections 3916 
and 3917, General Code. The Smith law, Section 5649-3d requires that all ex
penditures within the six months following the appropriation shall be made from 
and within such appropriations and balances thereof, except as to existing, valid and 
binding obligations of the corporation, I am of the opinion that appropriations that 
have been exhausted prior to the end of the six months cannot be replenished by 
the issuance of either deficiency bonds or by the issuance of bonds under the 
sections above referred to, but that as to the fixed charges of a corporation, such 
as salaries, which are upon services being rendered an existing, valid and binding 
obligation of the corporation, money may be borrowed to pay the same as provided 
in Sections 3916 and 3917 of the General Code supra. 

Yours truly, 
TIMOTHY S. HoGAN, 

Attorney General. 
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595. 

CEMETERIES-TOWNSHIP OR :\lU~ICIPAL BOARDS OR TRUSTEES 
MAY :!\OT LEASE OR DEED LOTS TO MAUSOLEU:\1 COl\1PANY. 

The o11ly power give11 by the statutes to trustees or boards controlling public 
cemeteries, either muuicipal or towuship, is to vest the title to lots directly i11 

iudividuals wha; purchase the same. 
They have uo power, therefore, to lease or deed cemetery lands, either per~ 

maueutly or temporarily, to a mausoleum company uuder auy agreement whatever. 

CoLUMBUS, OHio, August 13, 1912. 

HoNORABLE R. CLINT CoLE, City Solicitor, Findla::,,, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your two letters, dated June 24th 
and August 2, 1912, respectively. I had written an opinion covering your first 
lettet, but upon receipt of the latter one, I will reply to both. Your first letter 
contains the following: 

STATEMENT. 

"The Standard Mausoleum Company, of Findlay, Ohio, a company 
organized for the purpose of constructing mausoleums, desires to make 
arrangements with the proper city authority for the erection of a 
mausoleum within the cemetery owned by the city. These arrangements 
embrace the purchase of sufficient land within said cemetery whereon 
to construct said mausoleum. 

"Said company proposes to sell crypts in said building to inhabitants 
of the city and adjoining townships, and to turn over to the proper 
authorities an endowment. or maintenance fund sufficient to perpetually 
care for said mausoleum in return for which the proper municipal 
authorities shall assume the maintenance thereof." 

ASSUMPTIONS. 

"1. That the method of construction is agreed upon. 
"2. That all sanitary features are acceptable. 
"3. That the endowment fund is sufficient." 

QUERIES. 

"1. Is such an arrangement within the legal authority of any de
partment of the city government? 

"2. If so, what board, officer, or official body has authority to grant 
such permission? 

"As it is the desire of our cemetery directors to negotiate on some 
basis with said mausoleum company, I would appreciate very much any 
suggestion whereby the same might be legally accomplished. 

In your second letter you request an opinion on the following proposition: 

"Have the proper municipal or township authorities, owning public 
cemeteries, legal authority to permit said mausoleum companies to erect 
a mausoleum where the proper municipal authorities or township trustees 
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do not part with either the title or control of the land upon which 
such building is located, and have the proper municipal authorities or 
township trustees the legal right to assume the perpetual maintenance 
and care of such building if the mausoleum company places in its hands 
a sufficient sum to fully endow and maintain the same?" 
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:\fy reply to both of your letters is as follows: X either your city, nor any 
department thereof, has power, under the law as it now stands, to enter into any 
such arrangement or contract as the one suggested and outlined in your first letter. 
The same conclusion applies to the matters in your second letter relative to 
municipal or township cemeteries. Despite the attempted eudowment, and the other 
conditions set forth in your letter, it yet remains plainly to be seen that the county 
trustees do invest the mausoleum company with at least temporary control and 
temporary title to the lots upon which the proposed structure is about to be erected. 

You say in your letter that the mausoleum company "will contract to reconvey 
the same as soon as conveyauce of individual crypts can be made to individual 
purchasers thereof." This shows a parting with title for an indefinite time, and a 
control of the lots vested in the company. The only power given cemetery trustees, or 
boards controlling public cemeteries, either municipal or township, is to vest the 
title to lots directly to individuals who purchase the same. 

It will require additional legislature to confer such power on any of the 
above cemetery authorities along the lines proposed in both of your letters. I have 
heretofore rendered an opinion to the Honorable F. R. Hogue, prosecuting attorney of 
Ashtabula county, dated April 30, 1912, released May 14, 1912, and a further opinion 
to the bureau of inspection and supervision of public offices, under date of June 
24, 1912, on this general subject, copies of which are herewith enclosed. These 
opinions cover the questions submitted by you and are reaffirmed. 

598. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 

OILING STREETS- ASSESSMENT OF WHOLE COST INCLUDING 
STREET INTERSECTIONS UPON ABUTTING PROPERTY WHEN 
IMPROVEMENT PETITIONED FOR-CITY NOT ABUTTING OWNER 
OF INTERSECTING STREETS. 

Sections 3753 et seq., of the General Code are special provisions with reference 
to assessments for oiling of streets, aud any provisions therein, which are in 
conflict with Section 3820 of the General Code, which is a general provision pro
viding that the corporation when assessments are made for street improvement 
shall pay at least 1150 of the cost, as well as the cost of street intersections should 
be allowed to govem. 

Applying this rule under Section 3753, when such oiling is petitioned fot', 
the whole cost thereof, includiug street intersections, may be assessed against the 
abutting property. 

The city cannot be regarded, for these Pttrposes, as the abutting property 
holder of intersecting streets. 

CoLUMBus, Omo, August 8, 1912. 

HoN. MEEKER TERWILLINGER, City Solicitor, Circleville, Ohio. 

DEAR SIR:-Your favor of July 15, 1912, is received, in which you inquire: 
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"Interpretation of words 'the whole cost thereof' in Section 3753 
and 'the entire cost of any improvement' in Section 3836 of the General 
Code of Ohio. 

"~orne doubt has arisen in my mind as to the legal construc
tion to be placed upon the words 'the whole cost thereof,' used in Section 
3753 with reference to assessing for oiling streets under ~aid section; 
under said section, can the 'whole cost' for oiling any street be assessed 
upon the property abutting said street by the abutting foot-propor
tionately-or does it recognize the limitation of Section 3820, General 
Code, and mean the whole cost of said oiling, excepting the cost of oiling 
street and alley intersections? We have a number of petitions which 
are signed by the owners of a majority of the abutting feet of property 
on a street or connecting streets, having a roadway of over 5,000 square 
yards, which petitions pray that the roadways within the district de
scribed in said petitions may be treated with oil, and for the assess
ment of the 'whole cost thereof' on the property abutting such street, 
etc. Is the entire cost of said street oiling to be ascertained (including 
the cost of oiling the intersections of said street which is petitioned to 
be oiled) and assessed upon the abutters, in proportion to their abutting 
feet? Even though the petitions read as above stated, would Section 
3760, General Code, have any application where it reads 'the corpora
tion's portion of the cost thereof, may be paid, etc., 'be considered, 
and the 'corporation's portion' be held to mean the costs of oiling 
the street and alley intersections?" 

At the beginning of your letter you ask for an interpretation of the pro
visions of Section 3836, General Code. But in as much as the facts stated in your 
inquiry apply only to the provisions of Section 3753, General Code, only the pro
visions of the latter section will be construed iq this opinion. 

The act pertaining to the oiling of streets by a municipality was a special act 
which is first found in 98 Ohio Laws 50. The original act consisted of eight 
sections, which are now known as Sections 3751 to 3761, both inclusive, of the 
General Code. 

Section 3753, General Code, provides: 

"When a written petition signed by the owners of a majority of the 
abutting property on a street or alley, or part thereof, or of connecting 
or intersecting streets or alleys, or parts thereof, having a roadway 
area of not less than five thousand square yards, is presented to the 
director of public service in a city, or in the council in a village, 
praying thp.t the roadways within the territory described be treated with 
oil, and for the assessment of the whole cost thereof on the property 
abutting such streets or alleys, the director or council shall forthwith 
declare, by resolution, such territory to be, and thereupon it shall be, 
a district within which the roadways will be freated with oil, for a 
period named in the petition, not to exceed the life of the contract, 
and the cost thereof assessed upon the property abutting the streets or 
alleys therein, by the abutting foot." 

Section 3754, General Code, provides: 

"When, in the opinion of the director of public service in a 
city, or of council in a village, the treatment with oil, for the purpose 
of laying the dust on and preserving the surface of, the roadways 
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of any public park or parks, or of any" street or alley, or part thereof, 
or of connecting or intersecting streets or alleys, or parts thereof, having 
a roadway area of not less than five thousand square yards, will be of 
general bcnelit within the corporation, such director or council may 
declare by resolution such park or parks, or the territory including such 
street or alley, or part thereof, or intersecting or connecting streets or 
alleys, or parts thereof, to be, it thereupon shall be a district, within 
which the roadways 5hall be treated with oil, for a period named in 
the resolution, not to exceed the life of the contract. The whole cost, 
or such portion thereof as may by him or the council be deemed just, 
shall be paid by the corporation, and the remainder of the cost to 
be assessed by the abutting foot on the property abutting the streets or 
alleys in such district. There shall be no assessment levied 011 any 
property in e.rcess of fiftJ.• per cent. of the whole cost, except where 
petitioned for, as hereillbefore provided." 

Section 3758, General Code, provides: 

"vVhere the whole or a portion of the cost is to be assessed, such 
director or council shall, within thirty days after the first treatment with 
oil has been accomplished, and at his or its option may, at any time 
previous thereto, levy an assessment by the abutting foot on the 
property abutting the streets and alleys in the district, to pay the whole 
or such portion of the cost as was in the resolution determined. The 
assessment may be collected in one or more installments, in the manner 
provided for assessments for street improvements, with a penalty of 
five per cent. and interest for failure to pay at the time fixed in the 
assessing ordinance. No assessment shall be collected in more than 
one installment, nnless the work petitioned for covers a period of time 
greater than one year, when the installments may equal in number 
the years for which the district was created." 

Section 3759, General Code, provides : 

"Bonds or certificates of indebtedness may be issued and sold in 
anticipation of the collection of such assessments, or installments of 
assessments, and there may be included in one bond issue or one cer
tificate of indebtedness the amount of uncollected asse<>sments, or in
stallments of assessments, levied on the property, in any number of dis
tricts and payable within any one calendar year. In the cost shall be in
cluded the cost of work done 011 intersections and roadways within the 
district, advertising, inspection ai1d superintendence. The right of the 
municipality to levy such assessments shall not be affected by the 
amount of assessments theretofore levied upon such property." 

Section 3760, General Code, provides : 

"Such treatment with oil shall be regarded as a cleaning and re
pairing of streets and alleys, and the corporation's portion of the cost 
thereof may be paid from any fund available for the cleaning or 
repairing of streets or alleys. \Vhen the roads of a public park or 
parks are ordered to be w treated, the cost thereof may be paid from 
any fund available for the care or maintenance of such parks." 
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The foregoing sections are provisions of the special act pertaining to the oil 
ing of streets, alleys and parks. 

You ask if the provisions of Section 3820, General Code, apply to the 
assessments to be levied by virtue of Section 3753, General Code. 

Said Section 3820, General Code, provides : 

"The corporation shall pay such part of the cost and expense 
of improvements for which special assessments are levied as council 
deems just, which part shall be not less than one-fiftieth of all such 
cost and expense, and in addition thereto, the corporation shall pay the 
cost of intersections." 

The provisions of this section are not found in the special act pertaining 
to the treatment with oil of streets, alleys and parks. 

Section 3820, General Code, provides that the city shall pay the cost of in
tersections and also not less than one-fiftieth of the cost of such improvement. 
In Section 3754, General Code, when council or the director of public service acts 
upon its or his own volition, it is provided that no assessment shall be levied 
against the abutting property in excess of fifty per cent of the whole cost. If 
Section 3820, 'General Code, applied to the oiling of streets, we would have two 
rules of apportionment of the cost thereof. 

The provisions of Section 3758 and 3759, General Code, were found in Section 
six of the original act. Section 3758, General Code authorizes thhe levying of 
"an assessment by the abutting foot-to pay the whole or such portion of the cost 
as was in the resolution determined." And in Section 3759, General Code, it is 
provided, "in the cost shall be included the cost of work done on intersections 
and roadways within the district." 

It is evident, therefore, that the whole cost is to include the cost of intersections. 
These provisions of Sections 3758 and 3759, General Code, and the provision 

of Section 3754, General Code, as to the proportion of the cost that may be 
levied against the abutting property when no petition is filed, show conclusively 
that the provisions of Section 3820, General Code, do not apply to the act per
taining to the oiling of streets. 

When petitioned for as provided in Section 3753, General Code, the "whole 
cost" of such tt eatment is to be levied against the abutting property. It might 
be urged that the city should pay for the oiling of the intersections because the 
city is the owner of the intersecting streets, and such streets should be con
sidered as abutting property. This contention has not been upheld by the supreme 
court of Ohio. 

In the case of Creighton vs. Scott, 14 Ohio St., 438, it is held: 

"When in making such improvement, squares formed by the in
tersection of other streets, are crossed and improved, the city council 
may, if the object of improving the squares is the improvement of such 
street, assess the whole expense upon the same property on which the 
other expenses of such improvement are assessed." 

On page 443, White, J, says: 

"As to the second proposition, the squares at the intersections form, 
Ill common, parts of both streets, and are to be improved as the other 
portions. It is the duty of the city council to determine to which of 
the streets, thus occupying ground in common, the expense of improve
ment, in any given case, is to be appropriated; or whether to both. If 



..L'\"Xl:AL REPORT OF THE .\TTORNEY GENERAL. 

the necessity and object are for the improvement of only one of the 
streets, and in making the improvement across the square the other 
is incidentally affected, we think the whole expense may be assessed upon 
the same property on which the other expenses of the improvement 
are assessed." 

In the case of State vs. :\Iitchell, 31 Ohio St. 592, it is held: 

"Under the provisions of the act, the intersecting streets and alleys 
are not subject to be assessed to pay for the improvement." 
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In this latter case, the commissioners who were to make the assessment ex
cluded the cost of improving the intersections upon the theory that the inter
secting streets should be considered as abutting property. The court overruled 
this contention. 

You have called attention to the provisions of Section 3760, supra, General 
Code, which provides the manner in which the city's portion of the cost may be 
paid. This provision applies when the city is required to pay part of the cost. It 
does not mean that the city shall pay part of the cost when the oiling is petitioned 
for. 

It is seen that the intersecting streets cannot be considered as abutting property 
and is not subject to assessment upon that theory. The treament of the inter
sections with oil is for the benefit, usually, of the street as a whole and following 
the rule stated by \Vhite, J., in Creighton vs. Scott, supra, the whole cost of 
oiling may be apportioned to the street that is oiled. 

It is my conclusion that the provisions of Section 3753, General Code, as to 
levying the "whole cost" of treating a street with oil when petitioned for, will 
authorize the levying of an assessment against the abutting property for the cost 
of oiling the intersections of streets and alleys, that is, the term "whole cost" as 
therein used will include the cost of oiling the intersections. 

Respectfully, 
TIMOTHY s. HOGAN, 

Attorney General. 
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599. 

FIREMAN AN EMPLOYEE-N"OT ENTITLED TO PAY WHILE INCA
PACITATED-RELIEF BY COUNCIL FROM PENSION FUNDS AND 
FROM FIRE FUND. 

An officer entitled to a salary 1·eceives the same whether performing his duties 
or not. A mere employe is paid for the services which he performs, and his com
pensation may be suspended during incapacity for duty. A city fireman is an 
employe, within this rule, and he is not entitled to pay while incapacitated for work. 

Under Section 4379, which supplies the reasons for which a fireman may be 
suspended from the service, sickness is not included. 

Under Section 4600, of the General Code, a. pensio1~ fund may be provided by 
the city for the benefit of disabled firemen, and under Section 4383, of the General 
Code, council may provide for assista11ce to regular members of the department 
out of the police and fire funds, by general ordinance. After a fireman has resigned 
the council cannot act under this section to afford relief for a former period of 
disability. 

CoLUMBUS, OHIO, August 6, 1912. 

HoN. MEEKER TERWILLIGER, City Solicitor, Circleville, Ohio. 

DEAR Sm :-Under date of June 25, 1912, you make inquiry of this depart
ment as follows: 

"One of our regular firemen, in the city fire department, took sick 
last January, and has been unable to perform any duties since. Our 
director of public safety, called upon him, and as this fireman has 
been in the fire department here for about twenty yea1·s, the direc
tor did not like to have him suspended, but he was continued in 
service, with the understanding that the fireman was to continue in 
the service nominally, but that a substitute was to be employed, who 
should perform the regular duties of said sick fireman until such time 
as he would recover his health, said substitute to draw the salary of the 
regular fireman. Said substitute worked during January, February and 
half of the month of March; but during the latter half of March and 
the whole of April this sick fireman's place was not filled by substitute 
or otherwise. Said sick fireman was not suspended, it being understood 
that he was to pay for his substitute, and his substitute was paid the 
salary of the sick fireman for part of January, all of February and one
half of March. Now it seems that this sick fireman is no better, and 
has tendered his resignation, under the date of May 1, 1912, which has 
been accepted and his place filled as provided by law. 

"vVe have no firemen's pension fund and no fund for the relief of 
disabled firemen. 

"Now this sick fireman presents his claim to the city for full pay 
from the time his substitute began work up to the date of his resigna
tion May 1st, on the ground that he was not suspended and that he was 
still in the service, although disabled by sickness from January 15th last 
to May 1st, the date he resigned. 

"The sick fireman did not report for and performed no duty. 
"1. Can a fireman be suspended on account of ill-health or sick

ness? 
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"2. \Vhile this sick fireman was continued in service, and no sub
stitute furnished or paid, yet said sick fireman performed no duty, can 
he draw salary? 

"3. Can said sick fireman draw full pay from the time he took 
sick in January last until -:\lay 1st, the date he resigned, notwithstanding 
the fact that he performed no service, and that a substitute was employed 
from January 15 to :\I arch .15, at the regular salary of said fireman?" 

1817 

It is a well established principle of law that an officer is entitled to the salary, 
which is .an incident to the office, whether he performs the duties of the office or 
not. This principle does not apply to an employe who is paid for the services 
which he performs. 

In State vs. Jennings, 57 Ohio St., 415, it is held that a fireman is an employe. 
The second and third syllabi read: 

"To constitute a public office, against the incumbent of which quo 
warranto wiii lie, it is essential that certain independent public duties, a 
part of the sovereignty of the state, should be appointed to it by law, to 
be exercised by the incumbent, in virtue of his election or appointement 
to the office, thus created and defined, and not as a mere employe, sub
ject to the direction and control of some one else. 

"Where, in pursuance of an ordinance, a fireman is employed by the 
council to perform the usual duties of a fireman; who has no control 
of the fire department, or its property other than in the use of it; per
forms his duties subject to the chief of the department and the city 
council; and is paid by the month for his services, he is not a public offi
cer; and cannot be ousted from his employment by a proceeding in quo 
warranto, on the ground that he should have been appointed by the 
mayor with the advice and consent of the council." 

The salary which is fixed for a fireman is based upon services rendered or 
to be rendered. If he performs no services. he is not entitled to the salary of the 
position. 

The firemen in question who was unable to perform the duties of that posi
tion because of sickness is not entitled to the salary during the period of his sick
ness. 

You ask if a fireman may be suspended for iii-health or sickness. 
Section 4379, General Code, provides : 

"The chief of the police and the chief of the fire department shall 
have exclusive right to suspend any of the deputies, officers or employes 
in his respective department and under his management and control, 
for incompetence, gross neglect of duty, gross immorality, habitual 
drunkenness, failure to obey orders given him by the proper authority, 
or for any other reasonable and just cause." 

The cause for suspension under this section should be something for which 
the employe is at fault. Sickness or ill-health is not such a fault. An employe 
who is sick should be continued in the service until he is again able to perform 
his duties. This will apply especially to those under civil service. 

If the illness is of such a nature that he will be permanently incapacitated for 
further duty, he should be retired or removed. 

You further ask as what relief council can grant to this fireman. 
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The statutes, Sections 4600, et seq., General Code, provide a means by virtue of 
a firemen's pension fund by which firemen may receive aid from the city when 
they are disabled. Your city has not it appears, acted under these provisions. 

Section 4383, General Code, provides : 

"Council may provide by general ordinance for the relief out of the 
police or fire funds, of members of either department temporarily or per
manently disabled in the discharge of their duty. Nothing herein shall 
impair, restrict or repeal any provision of law authorizing the levy of 
taxes in municipalities to provide for firemen's police and sanitary police 
pension .funds, and to create and perpetuate boards of trustees for the 
administration of such funds." 

This section authorizes council to relieve the members of the police or fire 
department when such members are disabled in the discharge of their duties. 
However, in order that council may relieve such firemen or policemen, they must 
be members of the department. In your case the fireman has resigned. He is no 
longer a member of either department. 

In order to grant such relief to the members of the fire or police departments, 
council is required to act by "general ordinance." It appears that council has not acted 
under this provision of the statutes. It cannot now pass a general ordinance so 
as to grant relief to the person in question. The fireman has resigned from the 
department, and has thereby severed his connection with the service of the city. 

I am of the opinion that the city council cannot now grant relief to the fire
man in question. 

600. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 

DIRECTOR OF PUBLIC SERVICE-APPOINTEES IN DEPARTMENT
SALARY FIXED BY COUNCIL FOR ENGINEER IN EXCESS OF 
$500.00-ADVERTISEMENT AND BIDS NOT REQUIRED. 

Under Section 4327, of the General Code, the director of public service is re
quired to create the position and name the appointee therefor in his departme11.t, 
while under Section 4214, of the General Code, council must fix the compensation 
by ordinance or resolution. 

In paying compensation of an engineer so fixed at an amount in excess of 
$500.00, advertisement and bids are not required under Section 4328, of the General 
Code. 

CoLUMBUS, OHIO, August 16, 1912. 

RoN. D. F. MILLS, City Solicitor, Sidney, Ohio 
DEAR Sm:-Your favor of July 19, 1912 is received, in which you inquire: 

"The council of the city of Sidney, Ohio, are contemplating improv
ing certain streets and alleys in the city by paving, etc., and they desire 
the services of an experienced engineer to supervise the entire work, mak-
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ing the original plans, surveys, etc. I would like to have your opinion 
as to whether or not it is absolutely necessary to advertise for bids as 
provided in Section 4328, General Code. The amount to be paid the 
engineer employed will exceed $500.00." 

Section 4328, General Code, to which you refer, provides: 

"The director of public service may make any contract or purchase 
supplies or material or provide labor for any work under the supervision 
of that department not involving more than $500.00. When an expendi
ture within the department, other than the compensation of persons 
employed therein, exceeds $500.00, such expenditure shall first be author
ized and directed by ordinance of council. When so authorized and di
rected, the director of public service shall make a written contract with 
the lowest and best bidder after advertisement for not less than two nor 
more than four consecutive weeks in a newspaper of general circulation 
within the city." 
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The requirement in the foregoing section for competitive bidding covers ex
penditures "other than the compensation of persons employed therein." 

The engineer the city desires to employ would be employed in the department 
of public service. The amount to be paid him would be his compensation for his 
services. In order, however, for a person to be employed in the department of 
public service of a city, a position must be created by the director of public service, 
and the compensation for the same must be fixed by council. 

Section 4327, General Code, provides : 

"The director of public service may establish such subdepartment 
as may be necessary and determine the number of superintendents, 
deputies, inspectors, engineers, harbor masters, clerks, laborers and other 
persons, necessary for the execution of the work and the performance 
of the duties of this department." 

Section 4214, General Code, provides: 

"Except as otherwise provided in this title, council, by ordinance 
or resolution, shall determine the number of officers, clerks and employes 
in each department of the city government, and shall fix by ordinance 
or resolution their respective salaries and compensation, and the amount 
of bond to be given for each officer, clerk or employe in each depart
ment of the government, if any be required. Such bond shall be made 
by such officer, clerk or employe, with surety subject to the approval 
of the mayor." 

The director of public service should create the position of engineer in 
question in his department, and the council should then fix the salary for such 
position. 

In employing or appointing a person to fill a position as engineer so created, 
ability, experience and other qualifications are taken into consideration. Com
petitive bidding in such a case would be worthless. 

It is not necessary to ask for bids in order to employ an experienced engineer 
to fill a position in the depart~ent of public service of a city. 

Respectfully, 
TIMOTHY S. HOGAN', 

Attorney General. 
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607. 

SEWER ASSESSiviENTS-GEi\ERAL SEWERAGE PLAN-NOTICE OF 
RESOLUTION OF KECESSITY KEED NOT BE SERVED ON ABUT
TING OWNERS IN CONSTRUCTION OF MAIN OR DISTRICT 
SEWERS. 

By virtue of Section 3834 of the General Code, notices of the passage of the 
resolution of necessity to co11struct sewers as a p11rt of a general plan must be' 
served upon abutting owners in all cases except abutting ow11ers upon main or 
district sewers, which, under Section 3872 of the General Code, are defined to be such 
as have their outlet in a river or other proper place. 

CoLUMBUS, OHIO, August 1, 1912. 

HoN. ELMER E. BoDEN, City Solicitor, Barberton, Ohio. 

DEAR SIR :-Under date of July 6th, you state that at the request of your city · 
council you wish our opinion as to the service of notice upon property owners upon 
a storm sewer improvement when such improvement is made under a plan for a 
system of sewerage. 

In your letter you state in part as follows: 

"Assessments in general are provided for by Sections 3812 to 3837 
of the General Code of Ohio. 

"Section 3814 provides for the resolution of necessity and the manner 
in which same shall be published." 

"Section ~818 provides for the service of notice of the passage of 
such resolution of necessity, and Section 3823 provides for the filing of 
claims for damages. 

"But where the improvement is made under a plan for a system of 
sewerage for the whole or any part of the municipality. it seems that 
special provisions are made therefor, and that a different rule applies. 

"The subject of 'sewers' is especially provided for in Sections 3871 
to 3891 of the General Code. Section 3871 provides in part: 'In addition 
to the power herein conferred to construct sewers and levy assessments 
therefor, council of a municipal corporation may provide a system of 
sewerage for such municipal corporation or any part thereof * * *.' 

"Section 3872 provides for sewer districts; Section 3873, as to 
how Plan to be prepared; Section 3874, for notice of completion of p/aa 
to be advertised; Section 3877 for the designation of portions for im
mediate construction; Section 3875 for objections to plan; Section 3876 
for amendment of plan. 

"Section 3878 provides for the Resolution of Necessity, and con
cludes by saying: '* * * and shall cause the resolution to be published once 
a week for not less than two nor more than four consecutive weeks 
in one newspaper of general circulation in the corporation.' 

"Section 3879 provides for the Ordinance Determining to Proceed, 
and reads in part as follows: 'After the publication of such notice, 
the council shall determine whether it shall proceed with the proposed 
improvement or not, and if it decides to proceed therewith, an ordinance 
for the ·purpose shall be passed. '' * *' " 

You further call our attention to Section 3834 of the General Code. 
You then advise us as follows: 
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"All the necessary steps under these special provisions have been 
complied with, and as laid down in Ellis' Ohio ~Iunicipal Code (5th 
Edition) pp. 331 and 332, up to and including the Resolution of Xeces
sity. A general plan was adopted, reported to council, notice thereof 
published for ten days, plan approved by council by ordinance, resolution 
designating portion required for immedate use, and resolution of neces~ 
sity. Am including herewith Resolution Xo. 36 and Resolution Xo. 42 
which please return to me." 

1821 

Resolution Xo. 36, enclosed in your letter, was passed in pursuance of the pro
visions of Section 38i7 of the General Code which provides as follows: 

"After such plan has been adopted and approved, the council shall 
designate such portions of the work as may be required for immediate 
use, and the designation shall be by districts, and shall show what dis
tricts or part thereof is to be improved, and may order the engineer 
to make an estimate of the cost and expense of constructing the work, 
or such portions thereof as may have been designated in accordance with 
the last section, according to such plan, and report them to council." 

Upon an examination of said resolution it is to be noted that Section 2 
thereof provides that the territory designated by ~aid resolution shall be known and 
designated "Barberton storm sewer district number three," and that Section 3 there
of provides: 

"That said district shall consist of two main sewers, to be known 
as main sewer X o. 1 and main sewer No. 2, with the necessary brauch or 
comzecting sewers." 

Section 4 thereof provides: 

"That said main sewers, with the necessary brauch or connecting 
sewers, shall be constructed upon and drain the separate portions of 
of said district as follows, to wit: 

":.Tain Sewer :-\o. 1 (describing it); :.rain Sewer No. 2 (describing 
it)." 

Resolution No. 42 was passed in pursuance of the provisiOns of Section 3878, 
General Code, and is designated "a resolution declaring it necessary to construct 
niain and local storm sewers in storm sewer district number three in the city of 
Barberton, Ohio.'; 

Section No. 1, provides that: 

"That it is necessary to construct all of the main and luCltl storm 
sewers provided for in a general plan for a system of storm sewerage for 
the follo~ing described territory to the city of Barberton, Ohio, to wit: 
(describing said territory)." 

Section 2 provides: 

"That said main and local storm sewers shall he constructed in ac
cordance with the plans ami specifications on file in the office of the 
auditor of said city, and shall he as follows, to wit: ~lain Sewer Xo. 
I, (describing it); :.rain sewer No. 2, (describing it); :.Iulberry Street 
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describing it) ; Center Street (describing it) ; and thereafter describing 
various other streets and avenues." 

Sections 3871 et seq., General Code, provide for the establishment of a 
system according to a previously adopted plan and it is stated in Section 38il .that 
such power is "in addit.ion to the power herein conferred to construct sewers and 
levy assessments therefor." 

Section 3872, General Code, provides as follows: 

"The plan so devised shall be formed with a view of the division 
of the corporation into as many sewer districts as may be deemed neces
sary for securing efficient sewerage. Each of the districts shall be 
designated by a name and number, and shall consist of one or more main 
sewers, with the necessary • branch or connecting sewers, the main 
sewers having their outlet in a river, or other proper place. The dis
tricts shall be so arranged as to be independent of each other, so far 
as practicable." 

It is to be noted that "main sewers" are defined as such sewers as 
have their outlet in a river or other proper place. 

Section 3878, General Code, provides as follows: 

"When it is deemed necessary by a municipal corporation to con
struct all or a part of the sewers provided for in such plan, the council 
shall declare by resolution the necessity thereof. Such resolution shall 
contain a declaration of the necessity of such improvement, a statement 
of the district or districts or parts thereof proposed to be constructed, 
the character of the materials to be used, a reference to the plans and 
specifications, where they are on file, and the mode of payment therefor, 
and shall cause the resolution to be published one a week for not less 
than two nor more than four consecutive weeks in one newspaper of 
general circulation in the corporation." 

Section 3879, General Code, provides in part as follows: 

"After the publication of such notice, the council shall determine 
whether it shall proceed with the proposed improvement or not, and 
if it decided to proceed therewith, an ordinance for the purpose shall 
be passed." 

Section 3818, General Code, provides as follows: 

"A notice of the passage of such resolution shall be served by the 
clerk of council, or an assistant, upon the owner of each piece of property 
to be assessed, in the manner provided by Ia w for the service of summons 
in civil actions. If any such owners or persons are not residents of the 
county, or if it appears by the return in any case of the notice, that 
such owner cannot be found, the notice shall be published at least twice 
in a newspaper of general circulation within the corporation. Vvhether 
by service or publication, such notice shall be completed at least twenty 
days before the improvement is made or the assessment levied, and the 
return of the officer or person serving the notice, or a certified copy of 
the return shall be prima facie evidence of the service of the notice as 
herein required." 
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Secrion 3~34 of the General Code, the latter part thereof, provides: 

"In the construction of sewers, excepting main or district sewers, 
notice of the pas~agc of the resolution therefor shall be made in the 
manner hereinbefore provided." 
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If I read Resolutions Xos. 36 and 42 respectively correctly the said Barber
ton storm sewer district X o. 3 is to consist of two main sewers and branch sewers 
connecting th~rewith in the various streets, to wit: ::\Iulberry, Center and others 
designated therein. 

The question you desire answered is whether or not notice of the passage 
of the resolution of necessity must be served upon 'the owner of each piece of 
property to be a;sessed as provided in Section 3834, General Code, also foregoing set 
forth. 

Section 3834, General Code. was first introduced into the law, 97 0. L. 123, 
and so much as is pertinent to this inquiry read as follows: 

''In the case of the construction of sewers hereafter excepting 
main or district sewers, notice of the passage of the resolution therefor, 
as provided in Section 84 of the act of which this is amendatory (now 
Section 3878 General Code) shall be made in the manner provided in 
Section 52 of said act as amended herein. (Now Section 3818, General 
Code.)" 

\Vhile it is true that it is provided in Section 3824 of the General Code that 
at the expiration of the time limited for so tiling claims for damages, council shall 
determine whether it will proceed with the improvement or not, and whether the 
claims for damages so filed shall be judicially inquired into, as hereinafter provided, 
before commencing, or after the completion of the proposed improvement, and under 
Section 3879, General Code, it is provided that after the publication of such notice 
(as required in Section 3878, General ~de) the council shall determine whether it 
shall proceed with the proposed improvement or not, yet in view of the provisions 
of Section 3834, General Code, that in the construction of sewers, excepting main 
or district sewers, notice of the passage of the resolution therefor shall be made 
in the manner hereinbefore provided, I am of the opinion that it is neces
sary to serve such notice on the owners of the property to be assessed on all con
necting sewers, but that it is not necessary to serve such owners with such notice 
as to the main sewers which have been designated in Resolution X o. 42 as main 
sewer Xo. 1 and main sewer Xo. 2. This i~ more clearly seen by reference to the 
statute as originally passed in that said statute specifically provided that the notice 
of the passage of the resolution passetl in accordance with the provisions of Section 
3878, General Code shall be made in the manner provided in Section 3818. In other 
words, the only exception that is macle in reference to serving notice of the passage 
of the resolution provided for in Section 3878 in the construction of sewers is in 
relation to main or district sewers, which, as before ~tated, und~r the provisions of 
Section 3~72, General Code, are defined as such sewers as have their outlet in a 
rin:r or other proper place. 

I am, therefore, of the opinion that it is necessary to serve notice upon the 
property owners in a storm sewer improvement when such imprm·ement is made 
under a plan for a system of sewerage in regard to such sewers as are not main or 
district sewers. 

I herewith return you the copies of the two resolutions which you enclosed m 
your inquiry. Very truly yours, 

:10 --Vol. 11-A. G. 

TIMOTHY S. HOGAN, 

Attorney General. 
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616. 

REFUNDI?-,'G INDEBTEDNESS-POWERS OF COU::-JCIL AXD SE\KING 
FU~D TRUSTEES. 

By provision of Section 3916 and 3917, General Code, when the sinking fund 
tmstees of a city have not sufficient funds to meet the installments of the bonded 
indebtedness dun'ng the current year, council may refund the bonded indebtedness 
and sell bonds for the purpose of meeting the bonds to become due. 

Under Section 3925, General Code, a new relief is accorded by which semi
annual interest bearing bonds may be exchanged for outstanding bonds, with the 
consent of the holders, to s;tch reduction of interest. 

CoLUMBUS, OHIO, September 12, 1912. 

HoN. B. F. LoNG, CitJ' Solicitor, Shelby, Ohio. 

DEAR SIR :-I beg to acknowledge receipt of your letter of August 22nd 
requesting my opinion upon the following question: 

"The s-inking fund trustees of a city have not sufficient funds under 
their control to meet the installments of the bonded indebtedness of the 
city during the current year. 

"May the council of the city refund the bonded indebtedness and 
issuP and sell bonds for the purposes of meeting the bonds to become 
clue?" 

Section 3916 of the General Code provides as follows: 

"For the purpose of extending the time of payment of any in
debtedness, which from its limits of taxation the corporation is unable 
to pay at maturity, or when it appears to the council for the best interest 
of the corporation, the council thereof may issue bonds of the corporation 
or borrow money so as to change but not to increase the indebtedness, 
in such amounts, for such length of time and at such rate of .interest as 
the council deems proper, not to exceed six per cent. per annum, 
payable annually or semi-annually." 

Section 3917, General Code, must be read in connection with the foregoing 
section and is as follows: 

"::-J o indebtedness of such municipal corporation shall be funded, re
funded, or extended, unless it shall first be determined to be an existing 
valid and binding obligation of the corporation by a formal resolution 
of the council thereof. Such resolution shall also state the amount of the 
existing indebtedness to be funded, refunded or extended, the aggregate 
amount of bonds to be issued therefor, their number and denomina
tion, the date of maturity, the rate of interest they shall bear, and the 
place of payment of principal and interest." 

I am clearly of the opinion that council has authority under these sections to 
issue bonds for the purpose of refunding the indebtedness which the city cannot· 
meet. In the case you submit the existing indebtedness is bonded, and as to the 
bonds coming due, is matured, and cannot be met because of the limits of taxation 
of the corporation-for you advise me that the lack of funds in the hands of the 
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sinking fund trustees is due to the enforcement ·of the limitations of the Smith law. 
However, Section 3916 authorizes the refunding of bonded indebtedness "when it 
appears to the council for the best interests of the corporation." So that the authority 
of council to refund the bonded indebtedness by the issuance and sale of new bonds 
is very broad and is not even limited to cases in which the bonded indebtedness is 
due and cannot be paid at maturity because of the limits of taxation. 

In this connection I beg leave to call attention to Section 3925, General Code, 
which provides as follows: 

"When it appears to the council of a municipal corporation, to be 
for the best interests thereof to renew or refund any bonded indebtedness 
of such corp<lration which has not matured, and thereby reduce the rate 
of interest thereon, such council may issue for that purpose new bonds, 
with. semi-annual interest coupons attached, and exchange them with the 
holder or holders of such outstanding bonds, if they consent to make such 
exchange and to such reduction of interest. \Vhen new bonds are is
sued they shall not in any case exceed in amount the outstanding bonded 
indebtedness to be renewed or refunded." 

I do not know that this section will be of use to you but it seems to afford 
still another method of relief in a case like that which you describe. 

618. 

Yours very truly, 
TIMOTHY s. HOGAN, 

Attorney General. 

HU;\TA-:\'E AGENT-APPROVAL OF APPOINDfEXT BY :MAYOR MAY 
XOT BE REVOKED-1IANDATORY DUTY OF COUXCIL TO PAY 
SALARY. 

Under Section 10071, General Code, appoilztment of humane agent by humane 
societiq must be approved by the mayor of the cit:;; or village for which they are 
made. After such approval has been made, inasmuch as the power of removal of 
such agent is not z•ested i11 the will of tlze mayor, he may not revoke his approval. 

Tlze council lzas no power to direct tlze ma}'Or to re·uoke such approval and 
may be compelled by action in mandamus to fix the sa/at}' of said agent ttnderr 
10072, General Code, at not less than twenty dollars per month, and to make an 
appropriation for the same. 

CoL1:MB-us, Omo, August 20, 1912. 

HoN. HARRY F. \VITTENBRINK, City Solicitor, St. l'vfarys, Ohio. 

DEAR SIR:-Your letter of July 31st received. You state: 

"On the first clay of June, 1912, one ::\Ir. S. was duly appointed 
humane officer of the Auglaize county humane society, and such ap
pointment was approved by the mayor of the city of St. ::\Tarys, Ohio, ac
cording to law, on the 4th day of June, 1912. After such approval and 
confirmation as required by law, the city council was asked to fix a 
salary. This was refused and thereupon tlie council passed a motion in
structing the mayor to withdraw his said approval. 



1826 CITY SOLICITORS 

"1. \Vas the action of council in thus instructing the mayor legal 
and according to law? 

"2. Has the mayor power or authority to revoke such approval or 
confirmation after once given? 

"3. If so, by what process? And for what causes? 
"The fact of the matter is that at a previous meeting of the 

said council, that body instructed the mayor not to consider any ap
pointments in respect to the humane society. But the mayor, either 
through negligence on his part or because of unavoidable mistake, ap
proved the appointment of Mr. S. as humane officer. vVhen Mr. S. 
made inquiries in regard to salary he discovered council had made no 
appropriation and had not determined upon any salary. Furthermore, 
council refused to determine such salary or make appropriations for 
same but instead that body ordered the mayor to withdraw his ap
proval." 

Section 10067 of the General Code provides that humane societies may be 
organized in any county by the association of not less than seven persons. 
Section 10070 authorizes said societies to "appoint agents who are residents of 
the county or municipality for which the appointment is made, for the purpose · 
of prosecuting any person guilty of an act of cruelty to persons or animals," 
etc. Section 10071 provides: 

"All appointments by such societies under the next preceding sec
tion shall have the approval of the mayor of the city or village for which 
they are made. If the society exists outside of a city or village, 
appointments shall be approved by the probate judge of the county 
for which they are made. The mayor or probate judge shall keep a 
record of such appointments." 

It appears that the appointment of said humane officer was regularly made 
by the humane society, and that the mayor approved such appointment. Council 
was thereupon asked to fix a salary for such officer and refused to do so, but in
stead passed a motion instructing the mayor to withdraw his approval of said 
officer. 

This action of council was, in my opinion, clearly illegal. The approval of 
the agent appointed by a duly organized humane society is an executive func
tion and rests exclusively in the discretion of the mayor and the appointee is 
not subject to confirmation by council. Council has legislative powers only and 
its attempt to dictate to the mayor was beyond the scope of its powers and an un
warranted interference with the functions of the executive. 

I ·am also of the opinion that the mayor is without authority to revoke such 
approval after it is once given, and in support of this view I call your attention 
to the following authorities: In 29 Cyc., at page 1372, it is said: 

"After the act of appointment is complete the power of the ap
pointing authority is exhausted. The appointing authority may not 
revoke its former appointment and make another. The only exception to 
this statement is to be found in the case of appointments by legislative 
bodies whose actions in the case of appointments are generally treated 
like their legislative business and governed by their ordinary rules." 

The supreme court of the United States, in the case of :\Iarbury vs. :\Iadison, 
Cranch, 137, at page 161 of the opinion, says: 
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"\\"here an officer is removable at the will of the executive, the 
circumstance which completes his appointment is of no concern; because 
the act is at any time revokable; and the commission may be arrested, 
if stiii in the office, but when the officer is not removable at the will 
of the executive the appointment is not revokable and cannot be annulled. 
It has conferred legal rights which cannot be assumed. The discretion 
of the executive is to be exercised until the appointment has been made. 
But having once made the appointment, his power 0\"er the office is 
terminated in all cases, where by law the officer is not remo\·abl~ by 
him." 

It is held in the case of Haight vs. Love, 39 X. ]., 14, that: 

"\Vhen a boartl has completely exercised its power of appointing a 
person to an office, and that person is not removable at the wiii of the 
board, a recision of the appointment will not affect the right to the 
office." 
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The first syllabus in the case of Speed vs. Common Council of Detroit, 97 
11ich., 198, is: 

"Act No. 419, Local Acts of 1893, vests in the mayor of the city of 
Detroit the exclusive power to appoint a city counselor, and when such 
appointment has been duly made and filed it is absolute, and beyond the 
power of the mayor to recall." 

Another question is suggested by your letter that I deem worthy of con
sideration, namely: \Vhether council may legally refuse to fix a salary for the 
humane officer? In this connection I quote Section 10072 of the General Code, 
as follows: 

"Upon the approval of the appointment of such an agent by 
the mayor of the city or village, the council thereof shall pay monthly to 
such agent or agents from the general revenue fund of the city or 
village, such salary as council deems just and reasonable. Upon the 
approval of the appointment of such an agent by the probate judge of 
the county, the county commissioners shall pay monthly to such agent 
or agents, from the general revenue fund of the county, such salary 
as they deem just and reasonable. The commissioners and the council 
of such city or viilage may agree upon the amount each is to pay such 
agent or agents monthly. The amount of salary to be paid monthly 
by the council of the village to such agent shall not be less than five 
dollars, by the council of the city not less than twenty dollars, and by 
the commissioners of the county not less than twenty-five dollars. But 
not more than one agent in each county shall receive remuneration from 
the county commissioners under this section." 

Section 4214 of the Code requires council, except as otherwise provided in 
the title of which that section is a part, to determine the number of officers, clerks 
and employes in each department of the city government, and fix their respective 
salaries or compensation. It may be contended that hecau~e council did not first 
determine the position of humane officer it cannot now be compelled to fix the 
salary of such officer and make an appropriation therefor. It is true the humane 
officer has certain police powers and draws his compensation from the city treasury, 
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but he is not a city officer. He derives his authority from his appointment by the 
humane society and approval of the mayor or probate judge, as the case may 
be, pursuant to Sections 10070 and 10071, independent of any action that council 
may take. Section 4214 refers only to the establishment of city officers or positions 
not otherwise provided for by statute and inasmuch as the appointment of a 
humane officer is provided for by another statute, I am of the opinion that Section 
4214 does not govern in that case. . 

Section 10072, supra, places upon council the duty of paying to such agent, 
monthly, out of the city treasury, such salary as the council deems just and reason
able, but not less than twenty dollars. 

I am of the opinion that council, under said section, may be compelled by 
mandamus to fix the salary of such humape officer and make an appropriation to 
pay the same. 

619. 

Very truly yours; 
TIMOTHY S. HOGAN, 

Attorney General. 

PLATTING OF LANDS WITHIN THREE MILES OF CITY LIMITS-AP
PROVAL OF PLATTING COMMISSIONERS NOT ESSENTIAL TO 
RECORDING OF LAND IN ANOTHER COUNTY OR OTHER CORPO
RATION. 

Under Section 4346, General Code, before lands, which are to be platted with
in three miles of the corporate limits of this city, may be recorded i1~ the county 
in which said city is located, the approval of the director of service, as platting 
commissioner, must be endorsed upon the plat thereof; provided said city is the 
nearest to said lands. 

Said section, in view of its plain language, would have no application as regard 
the right to record, where said lands are located in a cou1zty other than the one in 
which said city is located. 

Under 3580, General Code, a plat of land within a municipal corporatiolr, 
must be approved by the council before it may be recorded. In view of this section, 
the requirements of approval by the platting commissioner of a city cmwot be ap
plicable to land withi11 three miles of said city which is located within another 
municipal corporation. 

CoLUMBus, Oaro, August 30, 1912. 

HoN. DAviD G. JENKINS, City Solicitor, Yo111zgstown, Ohio. 
· DEAR SIR:-Your favor of August 9, 1912, is received, in which you state 

and inquire as follows: 

"The platting commissioner of the city of Youngstown, authorized 
by council under Section 4346, General Code, has adopted rules and 
has drawn a comprehensive plan for the platting of all territory 
within three (3) miles of the corporate limits of the city. The city 
limits on the north, for a distance of about four ( 4) miles, are prac
tically identical with the line between Trumbull and Mahoning counties, 
the city itself being wholly in the latter county. 
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··First. Has the platting commissioner jurisdiction over lands in 
Trumbull county within three miles of the corporate limits of Youngs
town for the purpose of requiring plats to be first submitted to him 
and to receive his approval as in accordance with his rules and plan 
before same shall be entitled to record in Trumbull county? 

"Second. Has the platting commissioner jurisdiction over plats in 
incorporated villages in ::\Iahoning county located within three miles 
of the city limits?" 

Section 4346, General Code, to which you refer, provides: 

"The director of public service shall also be the platting commis
sioner of the city, who shall provide regulations governing the platting 
of all lands to require all streets and alleys to be in proper width and 
to be coterminous with adjoining streets and alleys. \Vhenever council 
shall deem it expedient to plat any portion of the territory within the 
corporate limits in which the necessary or convenient streets, or alleys 
have not already been accepted by the corporation so as to become public 
streets, or when auy persoll plats any la11ds witlzin tlzree miles of tlze 
corporate limits of a city, the plattillg cOIIllllissioller shall, if they are 
in accorda11ce with the rules as prescribed by him, wdorse his written ap
proval thereo11 a11d ·llo plat of such la11d shall be e11titled to record in the 
recorder's office in the cotmt}' ill which such city is located without such 
written approval so e11dorsed thereo11; provided, that the approval of the 
platting commission of a city shall not be required, unless such city is 
the nearest to the lands sought to be alotted." 

' 
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The provisions of this section in reference to platting land within three miles 
of the corporate limits of a city were first inserted in the statutes by act in 101 
Ohio Laws, 205, which was approved l\lay 13, 1910. Prior to the passage of this 
amendment to Section 4346, General Code, municipal corporations had no jurisdic
tion of the platting of lands beyond their corporate limits: 

This section now provides that "when any person plats any lands within three 
miles of the corporate limits of a city the platting commissioner shall, if they are 
in accordance with the rules, as prescribed by him, endorse his written approval 
thereon." This provision of the section, standing alone, would authorize a land 
owner, who plats Janel within three miles of the corporate limits of a city to sub
mit such plat to the platting commissioner of the city for his approval. If such 
plat is made in accordance with the rules prescribed by him, the platting commis
sioner would be authorized to endorse his written approval upon such plat. Under 
this provision county lines would not be a bar to the right of the land owner or 
to the authority of the platting commissioner. 

The provision following that last above quoted prescribes the manner in 
which the land owner may be required to submit his plat to the platting commissioner 
for approval. This provision reads, "and no plat of such land shall be entitled to 
record in the recorder's office in the county in which such city is located without 
such written approval so endorsed thereon." 

A plat of Janel is of no substantial benefit unless the same can be recorded. 
In accordance with the above provision a plat of Janel within three miles of a 
city cannot be recorded in the county "in which such city is located" without the 
written approval of such plat by the platting commissioner of such city. 

A plat of land within three miles of the boundaries of a city, but which is in 
a county other than that in which the city is locaterl, is not required to be recorded 
in the county in which such city is located. A plat of land is to be recorded in 
the county in which the land is situated. 
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The words used in this last cited provision are not ambiguous, although they 
may not express the full intent of the legislature. The intent of the legislature 
must be determined from the language of the statute. If such language is clear, 
statutory rules of construction do not. apply. It is only when the language used 
is uncertain or ambiguous that resort is had to extrinsic aids in the construction 
of a statute. 

This provision provides that such plat shall not be recorded in the county 
in which such city is located, without the approval of the platting commissioner. In 
order to make this provision apply to land located in another county it should read 
that such plat should not be recorded "in the county in which such land is located," 
without the written approval of the plat by the platting commissioner. 

In order to give the platting commissioner jurisdiction over land in a county 
other than the one in which such city is located, it would be necessary to read the 
word "city" in the last above quoted clause as meaning '"land." It is within the 
province of the legislature to change the words of a statute. VI/ e can only construe 
the law as enacted. It is not within the province of an executive or judicial officer 
to change the plain meaning of the words of a statute. 

It is my conclusion that under the provisions of Section 4346, General Code, 
a city cannot require an owner of land in a county other than in which such city 
is located to submit a plat of his land to the director of public service, who is the 
platting commissioner of such city, for approval, even though the land so platted 
is within three miles of the corporate limits of such city. 

Therefore the platting commission of Youngstown would not have jurisdiction 
over the platting of land in Trumbull county. 

Your second inquiry is as to the authority of the platting commissioner over 
the platting of lands in an incorporated village, when the land so platted is within 
three miles of the limits of the city. 

The plain import of the language used in Section 4346, General Code, would 
give such platting commissioner jurisdiction over lands of villages if such land 
is within three miles of the boundaries of the city. 

However, there are other statutes to be taken into consideration. 
Section 4354, General Code, provides: 

"\Vhen municipal corporations adjoin each other, the councils 
thereof may agree, in any manner they determine, upon the appointment 
of a joint commission for the purposes of this chapter. Such commis
sion, when appoi~ shall have all the power over the territory of the 
municipal corporations described in the resolutions of the councils, that is 
hereby given to a commissioner appointed by a single council."' 

This section applies to all municipal corporations, cities and villages. It does 
not appear, however, that the municipal corporations in your case, adjoin each 
other. 

Section 4356, General Code, provides : 

"The council shall provide by resolution or ordinance for the care, 
supervision, and management of all public parks, baths, libraries, market 
houses, crematories, sewage disposal plants, houses of refuge and cor
rection,· workhouses, infirmaries, hospitals, pest houses, or any of such 
institutions owned, maintained or established by the village. \Vhen the 
council determines to plat any of the streets as authorized by law, it 
shall provide for the platting thereof." 

Section 3586, General Code, provides: 
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''\\"hen there are no record plats adopted by a platting commission 
or board of public works, no such map or plat of any addition within 
the limits of a municipal corporation shall be recorded until the engineer 
thereof certifies that the streets, as laid down on the plats of such ad
dition,. correspond with those laid down on the recorded plats of the 
platting commission or board of public works. \Yhen there are streets 
laid down in addition to those adopted by a platting commissin or hoard 
of public works, or in any municipal corporation where no platting 
commission is or has been in existence, no such plat shall be recorded 
until it has been approved by the council of the municipal corporation." 
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By virtue of this latter section a plat of land within a municipal corpora
tion must be approved by the council of such municipal corporation before such plat 
can be recorded. The council of a village, therefore, has the power to approve plats 
of land in said village. 

If such land in a village is located within three miles of the boundaries of a 
city, there would be, by a literal construction of the statutes, two powers to ap
prove such plat, to wit : the village council, and the platting commissioner of the 
city. There is no provision in either statute to show that such a condition was 
contemplated, nor is there anything in the statute to show that the platting com
missioner of a city is to have jurisdiction of the platting of land in a village, 
exclusive of the right of the village council. 

The platting of territory in a village is under the jurisdiction of the council 
of the village. That territory has been taken by the village and so long as it 
remains a part of such village, it is subject to the jurisdiction thereof. 

A director of public service of a city could not take jurisdiction over the 
territory of an incorporated village unless such jurisdiction is specifically granted 
him by statute. There is no specific authority granted him by statute to approve 
plats of land situated within a village. 

The proper construction to be placed upon the provisions of Section 4346, 
General Code, is that a plat of land within three miles of the corporate limits of 
a city must be approved by the director of public service, as the platting commis
sioner of such city, unless such land is situated in an incorporated village or city, or 
unless such land is located in a county other than that in which such city is located. 
There is a further provision that such city in order to have jurisdiction of the 
platting of such land must be the nearest to the lands sought to be platted. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 
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625. 

PAVE\'G BETWEEN RAILS OF STREET RAILWAY COMPAXY-NOT AX 
ASSESS:\1ENT AGAINST LOTS AXD LANDS-POWER TO ASSESS 
BASED 0::\ CONTRACT-CERTIFICATION TO COUNTY AUDITOR 
VOID-COLLECTION FRO:\I COMPANY. 

The provisions of Section 3812, General Code, providing that council shall ha~·e 
power to levy and collect special assessments, a11d of 3818, General Code, gra11ti11g 
to council the power to designate the mode of payment of such assessments, apply 
solely to assessments against "lots and lands" and since the paving between the 
rails of a street rail-way company ca11not be said to specially benefit "lots or la11ds" 
of said compa11y, said provisio11s can have no application to a11 assessme11t agai11st 
such company for paving between its tracks. 

The power, therefore, to assess a railway cornpany for such paving 1111der 
3776, General Code, and the assessme11t therefor, must be based upon the co11tract 
with the company as set out in its franchise. . 

Section 3892 providing for the certification of assessments to the cor111ty auditor 
applies only to assessments against "lots a11d lands" and· has 110 application. 

The collection must be made directly from the C0111Pa1l}' by the council, there
fore, in accordance with the terms of the franchise. 

CoLuMBUS, 0Hro, September 10, 1912. 

HoN. }AMES L. LEONARD, City Solicitor, Jl.formt Vernon, Ohio. 
DEAR SIR:-Your favor of August 22, 1912, is received in which you inquire: 

"The franchise of a street railway company, says that it must pave 
between the rails of its tracks when the city paves the street. How 
should the assessment for the cost of the 5ame be collected from the 
street railway? Should their total assessment be collected at the time 
of the completion of the improvement or should it be certified to the 
county auditor in installments the same as against other abutting property 
owners? 

"The thing I am trying to find out is whether or not such an 
assessment can be collected if it has been certified in installments." 

The provisions for the levying of special assessments for the improvement of 
stt eets and other improvements are found in Section 3812, et seq., General Code. 

Section 3812, General Code, determines the property upon which the assess
ment may be levied as follows: 

"Each municipal corporation shall have special power to levy and 
collect special assessments, to be exercised in the manner provided by 
law. The council of any municipal corporation may assess upon the 
abutting, adjacent and contiguous or other specially benefited lots or lands 
in the corporation, any part of the entire cost of an expense connected 
with the improvement of any street, alley, clock, wharf, pier, public road, 
or place by grading, draining, curbing, paving, repaving, repairing, con
structing sidewalks, piers, wharves, clocks, retaining 'valls, sewers, drains, 
watercourses, water mains or laying of water pipe and any part of the cost 
of lighting, sprinkling, sweeping, cleaning or planting shade trees thereupon, 
and an yo part of the cost and expense connected with or made for changing 
the channel of, or narrowing, widening, dredging, deepening or improving 
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any stream or watercourse, and for constructing or improving any levee or 
levees, or boulevards thereon, or along or about the same, together with 
any retaining wall, or riprap protection, bulkheads, culverts, approaches, 
flood gates, or water ways or drains incidental thereto, which the 
council may declare conducive to the public health, convenience or wel
fare, by any of the following methods: 

"First. By a percentage of the tax value of the property assessed. 
"Second. In proportion to the benefits which may result from the 

improvement, or 
"Third. By the foot front of the property bounding and abutting 

upon the improvement." 

1833 

The assessment is to be made upon the "abutting, adjacent and contiguous 
or other specially benefited lots or lands" in the corporation. 

Does this provision include the franchise and trackage of a street railway 
company and will it authorize a special assessment upon such franchise and trackage 
for the improvement of a street in which such tracks are located? 

I take it that you are inquiring of the part of a street improvement to be paid 
by a street railway company, because it has tracks in a street improved or to be 
improved, and not to the part it is required to pay because it owns real estate 
abutting on such improvement. This opinion will deal solely with the. obligation of 
the street railway company because of its trackage and franchise in the street. 

The general rule is stated in Dillon on Municipal Corporations, fifth edition, 
at Section 1452, as follows: 

"It is almost uniformly held that the rails, ties, and other appliances 
of street railways and other railroads, which are constructed in and 
along the streets of a municipality, constitute property of such a nature 
that it may be, and usually is, benefited by the paving of a street, or by 
otherwise improving it; and that the legislature may impose, or authorize 
a municipality to impose, a special assessment upon such railways for the 
cost of the improvement. But in keeping with the principle which re
quires the power of taxation to be expressly delegated, a special assess
ment against the tracks and other appliances of a street railway must 
be authorized by language appropriate to include property of that nature; 
and authority conferred by statute to levy a special assessment for the im
provement of the street upon the lots and property abutting on the 
street, has been held not sufficient to support an assessment against a 
street railway." 

It appears that it is generally held that the tracks of a street railway and 
its other appliances are benefited by the improvement of a street. The statute pro
vides that the assessment may be made upon the "lots or lands" generally bene
fited or abutting, adjacent or contiguous thereto. In other words the property 
assessed must be lots or lands. 

In Dean vs. ::O.fayor and Alderman of the city of Paterson, 67 X. J. Law, 199, 
it is held: 

"A street railway exerctsmg its franchise within a city street, al
though having a property in its ties, rails and other necessary equip
ment, is not liable to he assessed for benefits of a street improvement 
marie by the city, under the act of June 13, 1898 (Pamph. L. p. 466) which 
directs the assessment to he made in proportion to the benefits acquired 
by lands and real estate bordering on such street." 
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In the case of Seattle vs. Seattle Electric Company, 48 Wash. 599, the 
syllabus reads: 

"Under Bal. Code, Section 796, authorizing the assessment of lots, 
blocks or parcels of land that may be benefited by a municipal improve
ment, a street railway company's right of way and trackage upon a street, 
cannot be assessed where it did not own the fee in the street, but only 
held a fran~hise for its use for a limited time." 

In State vs. District Court of Ramsey County, 31 Minn. 354, it is held: 

"A portion of the track of the St. Paul City Railway Company in 
a public street is not real estate within the meaning of sub. 6, title 1, 
Section 3 of the city charter, (Sp. Laws 1874, c. 1,) and ther.efore not 
assessable for the expense of paving." 

The statute in the above case provided that the assessments were to be levied 
upon the real estate to be benefited thereby or fronting thereon. In the various 
statutes providing for the enforcement of the assessment the property to be sold 
and levied against is referred to as lots and lands. After quoting from these several 
statutes, Berry, ]., says on page 357 of the report: 

"From these quotations and references, it 1s apparent that the real 
estate upon which assessments are a·uthorized to be made,, and against 
which assessment proceedings, culminating in judgments and sales, are 
authorized to be carried on, consists of "lots and parcels of land," using 
that expression in its ordinary sense. That a mere easement, such as is 
the right of the petitioner in the streets in which its track is laid, or the 
rails, spikes, and timbers which compose its track, are not lots or 
parcels of land, admits of no argument. ~either is its franchise to 
lay, maintain and operate its road over the streets nor such franchise 
and its track taken together, a lot or parcel of land. Hence, it appears 
to follow that a portion of its track in a public street cannot be assess
able as real estate to defray the expenses of paving." 

The franchise and trackage of a street railway company in a street in which 
it has only an easement, cannot be held to be a lot or lots, or land. The street 
railway company does not own the fee to the street or any part thereof. It only 
has a right to use the street for the purpose of maintaining and operating a street 
railway system. 

Therefore, the franchise and trackage of a street railway company cannot be 
specially assessed for the paving of a street under the provisions of Section 3812, 
General Code. While it no doubt is benefited by the improvement, its franchise 
and track are not lots or lands. 

Section 3815, General Code, authorizes council to provide for the payment of 
the special assessment in annual installments as follows: 

"Such resolution shall determine the general nature of the im
provement, what shall be the grade of the street, alley, or other public 
place to be improved, the grade or elevation of the curbs, and shall ap
prove the plans, specifications, estimates and profiles for the proposed 
improvement. In such resolution council shall also determine the method 
of the assessment, the mode of payment, and whether or not bonds shall 
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be issued in anticipation of the collection thereof. Assessments for any 
improvement may be payable in one to ten installments at such time 
as council prescribes." 

1835 

The assessment herein referred to is that which is authorized to be levied 
by Section 3812, General Code. There is no other specific provision of statute 
authorizing ~council to make assessments payable in annual installments. As the 
franchise and trackage of a street railway company are not subject to special 
assessment under the provisions of Section 3812, General Code, so also Section 
3815, General Code, will not apply to the part to be paid by the street railway 
company under the provisions of its franchise. 

The franchise under which the street railway is operating requires it to 
pave that part of the street between the rails of its track when the city paves the 
street. The liability of the street railway is to be determined by the terms of its 
franchise, which is in the nature of a contract with the city. 

The authority of council to make such requirement as to paying is found in 
Section 3776, General Code, which reads: 

"The council may require any part or all of the track, between 
the rails of any street railroad constructed within the corporate limits, 
to be paved with stone, gravel, boulders, or wooden or asphaltic pave
ment, as may be deemed proper, but without the corporate limits, paving 
between the rails with stone, boulders, wooden or asphaltic pavement 
shall not be required." 

At Section 1124 of Page and Jones on Assessments, it is said: 

"Grants of franchises may contain provisions with reference to the 
collection of assessments, and such provisions, if otherwise valid, control. 
If a street railway company accepts a franchise granted by statutory 
authority, and such franchise ordinance contains the provision that assess
ment against a street railway shall be collected in the same manner as 
other street assessments, assessments against the railway may be collected 
in the manner prescribed by law at the time of the improvement for col
lecting street assessments." 

Also at Section 605 of said work the rule is stated to be: 

"If the liability of the street railway rests on its charter or on 
other statutory provisions such liability must be enforced in accordance 
with such statute. A contract liability must be enforced as such. The 
liability of a street railway company to a city under a contract by which 
the street railway company agrees to pave a certain part of the street 
cannot be enforced in a proceeding to apportion an assessment on the 
theory of benefits." 

The terms of the franchise determine the liability of the street railway com
pany. The collection of the share of the railway company should be made in 
accordance with the terms of the franchise. 

It appears that the company is required to pave its share of the street at the 
same time that the city paves the street. Under such a provision the company 
could itself pave its share of the street. In such case the city would have nothing 
to do with the collection of the cost thereof. The company would, no doubt, in 
such case, be required to pay the cost upon the completion of the work. 
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A franchise usually provides how the improvement shall be made when the 
company refuses or neglects to pave its part. 

Such a provision was construed in the case of City of Columbus vs. Street 
Railroad Company, 45 Ohio St. 98, wherein it is held: 

"The city of Columbus, by ordinance, granted the privilege to a com
pany to construct and operate a street railroad on one of its streets 
for a specified period. The ordinance provided that the company should 
make, construct, and keep in order and repair, all that part of the street 
included between the rails of its tracks and switches, in the. same 
manner, and with like material, as the street is constructed and re
paired, so lon·g as it shall use the same for its railroad; and any failure 
to comply with the provisions of the ordinance, or with any general 
ordinance of the city, regulating the use of its streets, or the police 
regulations thereof, should render such railroad company liable to the 
city, in an action of damages for such failure; and the council after 
giving the company twenty days notice, should have the right to order 
any work to be done on the railroad, necessary to keep it in repair, 
and charge the cost and expense thereof upon the railroad company. 
Held: 

"1. That the ordinance did not divest the city of its control of the 
street, or abridge its right to improve the same; and it might, during 
the period named, cause to be made new improvements thereof, including 
the part occupied by the street railway, and determine the kind of Im
provements to be so made. 

"2. By constructing and operating its railway the company ac
cepted the burdens, with the privileges of the ordinance, and thereby in
curred the continuing obligation, to make, construct and keep in order 
and repair, as long as it enjoyed those privileges, the portion of the 
street between the rails of its track, including such new improvement 
thereof as the city might determine and direct. 

"3. When, after notice, the company fails to do the work so required 
of it, and the city then causes it to be done, its reasonable cost may be 
recovered by action against the company; and it is not essential to the 
liability of the company therefor, that the notice to make such improve
ment precede the letting of the contract by the city for the same. 
It is sufficient if such notice be given before the work is clone, and 
while the company may still perform the same. 

"4. Where the company, after receiving such notice, without attempt 
to perform any part of the work required of it, permitted the city, 
without objection or complaint, to commence and complete it, adjusted 
the track of its railway to conform thereto, as it progressed, and with 
knowledge that the city expected it to pay for the same, and of all the 
circumstances, received all the benefits thereof as fully as if it had 
been performed by the company, the city may recover the reasonable 
cost of the work so clone, altho1.1gh the notice does not strictly conform 
to the requirements of the ordinance." 

In this case the city was granted the right to recover the reasonable cost 
of the work. The right of this recovery is based upon the franchise and not upon 
the right to levy a special assessment. The terms of the franchise should determine 
the manner of collection. If the franchise does not otherwise provide the cost of 
the street railway's share should be collected as an entirety at the completion of the 
work. 
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You ask further if an assessment against a street railway company can be 
collected if the same has been certified in installments. It does not appear how 
the share of the street railway was ascertained. If it was made under the pro
visions of Section 3812, General Code, it is illegal. I assume that the amount to 
be paid by the street railway company was fixed in accordance with the terms of 
its franchise. 

Section 3892, General Code, provides : 

"\\'hen any special assessment, is made, has been confirmed by 
council, and bonds, notes or certificates of indebtedness of the corporation 
are issued in anticipation of the collection thereof, the clerk of the council, 
on or before the second :.Ionday in September, each year, shall certify 
such assessments to the county auditor, stating the amounts and time of 
payment. The county auditor shall place the assessment upon the tax 
list in accordance therewith and the county treasurer shall collect it 
in the same manner as other taxes are collected, and when collected pay 
such assessment to the treasurer of the corporation, to be by him applied 
to the payment of such bonds, notes or certificates of indebtedness and 
interest thereon, and for no other purpose. For the purpose of enforcing 
such collection, the county treasurer shall have the s'ame power and 
authority as allowed by law for the collection of state and county taxes." 

The special assessments herein referred to are those made by virtue of Section 
3812, ·General Code. This section does not apply to the amount to be paid by a 
street rail way company under its franchise. The statutes do not authorize the 
share of the street railway company to be certified to the county auditor. 

The city under the franchise would be authorized to collect directly from 
the street railway company. If the share of the street railway company has been 
certified to the county auditor it should be held a nullity and collection be made 
in accordance with the terms of the franchise. That determines the contractual 
rights of the city and of the street railway company. 

631. 

Respectfully, 
TrMoTHY S. HoGAN, 

.4.ttomey General. 

POLICE IX SPECTOR-OFFICE :\fAY BE ABOLISHED BY COUNCIL-IX
CU:.IBENT HAS XO RELIEF-CI~IL SERVICE. 

By virtue of Sectioa 4374, General Code, the police departmeat of a city may 
be reorgani::ed by council a1zd by z•irtue of this power, a police i11spector who has 
been promoted from policeiiUlH to the office established by council may lose his 
position through the abolition by council of his office. 

The ch·il service laws have made no provision for such a contingency aad a 
person losing his position in this mamzer has therefore 110 relief. 

Cou:MBl:S, OHIO, August 26, 1912. 

HaN. HowARD :\IcGRF.GOR, City Solicitor, Springfield, Ohio. 

DEAR SIR:-Your favor of July 31, 1912, is receh·ed in which you inquire: 
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"The council of the city of Springfield has, by ordinance, created the 
position of inspector of police under authority of law, and the present 
incumbent of the office of inspector of police is occupying same under 
the civil service. 

"l\ly office has been requested by a committee of council for an 
opi·nion on whether or not the office of inspector of police can be 
abolished. 

"I will appreciate it very much if your department will furnish me 
an opinion as to whether or not the office can be abolished and if so, 
whether or not the present incumbent ceases longer to be a member 
of the police department or whether or not he is simply reduced in rank." 

The authority of council to organize the police department of a city is found 
111 Section 4374, General Code, which provides: 

"The police department of each city shall be composed of a chief of 
police and such inspectors, captains, lieutenants, sergeants, corporals, 
detectives, patrolmen and other police court officers, station house keepers, 
drivers, and substitutes, as are provided by ordinance or resolution of 
council." 

A police department may be reorganized by council by reducing or increasing 
the number of members the<eof, or by creating or abolishing certain positions 
therein. 

This is sustained by the case of State vs. Searcy, 11 Cir. Ct. N. S., 521, 
wherein the second syllabus reads: 

"Section 227 of the Municipal Code of 1902 (Revised Statutes, 
1536-1005), authorizing municipal councils to fix the number of employes 
in the department of public safety, gi\·es councils authority to reduce 
the number of its patrolmen." 

The rule is stated in 28 Cyc. at page 512: 

"The office of a member of the police force may be abolished by 
the municipality, or the membership of the police department reduced 
for economic reasons, and in such case an officer may be dismissed from 
the service without a hearing and opportunity to show cause against the 
order of dismissal, a resolution abolishing the office and causing the 
chief of police to notify the incumbent that he was discharged being 
effectual as a dismissal. A dismissal by reasons of reduction of the force 
or abolition of the office does not violate a rule than no member shall be 
removed except for cause, or a rule requiring presentation of charges 
and a he1ring, nor do the veteran acts apply where an office is abolished 
in good faith. It has been held, however, that the power to reduce the 
force CaJ1not be exercised for the purpose of creating a vacancy and the 
appointment of some other person, but should be made in good faith. 
On abolition of the office the right to salary ceases." 

\Vhen a position is abolished the incumbent has no further right to that 
position, nor to the salary provided therefor. 

The position of inspector of police has .been created by ordinance of council. 
Council can abolish such position by amending or repealing this provision of the 
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ordinance. \\'hen the position is abolished the right of the incumbent thereto 
ceases. 

The position is in the classified service of the city. The inspector of police 
is of a higher rank than that of patrolman. The posttton has probably been filled 
by promotion in accordance with the provisions of Section 4480, General Code, 
which reads: 

''Applicants for admission into the classified service shall be sub
jected to examination which shall be competitive, public and open to 
residents of the city, with such limitations as to age, residence, health, 
habits and moral character as the commission prescribes. The commis
sion shall prepare rules and regulations adapted to carry out these 
purposes with reference to the classified service of the city, which rules 
a11d regulatio11s shall proz•ide for tlze gra11ting of offices a11d positions 
similar i11 character in groups a11d divisio11s so as to permit tlze filliug of 
offices a11d positio11s in the higher grades as far as practicable through 
promoti01zs, and for public examinations to ascertain the fitness of ap
plicants for appointment in the classified service. Such applicants shall 
take rank upon the register as candidates in the order of their relative 
standing without reference to priority of examination. The result of 
the examination shall be accessihle to all persons." 

The statutes do not co\·er the situation when an office of higher rank is 
abolished. There is no provision of statute determining the status of the in
cumbent. 

The provisions of the civil service law recognize the right to reduce an employe 
or officer to a lower rank. These provisions apply when an incumbent is reduced 
in rank for cause. 

Section 4485, General Code, provides : 

"No officer or employe within the classified service shall be removed, 
reduced izz ra11k, or discharged, except for some cause relating to his 
moral character or his suitableness to perform the duties of his position, 
thoug-h he may he suspended from duty for a period not to exceed thirty 
days, pending the investigation of charges against him. Such cause 
shall he determined by the removing authority and reported in writing, 
with a specific statement of reasons, to the commission, but shall not 
he made public without the consent of the person discharged. Before 
such removal, reduction, or discharge, the removing authority shall give 
such person a reasonable opportunity to know the charges against him 
and to he heard in his own behalf." 

Section 4487, General Code, provides: 

"The director of public safety may suspend any of the employes of 
the police or fire department who are by law under his exclusive manage
ment and control, for incompetence, gross neglect of duty, gross im
morality, habitual drunkenness, failure to obey orders given him by the 
proper authority, or for any other reasonable and just cause, and shall 
forthwith notify such employe of the charges against him, and, within 
five days thereafter, shall proceed to inquire into such charges and render 
his judgment thereon, which judgment, if the charge be sustained, may be 
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either suspension, reduction in rank or dismissal from the department, 
and such judgment in the matter shall be final, except as otherwise pro
vided in this subdivision." 

In each of the foreging sections the reduction in rank is for some cause, 
some fault of the individual who is reduced in rank. The statutes do not provide 
for the status of a holder of a position when the position is abolished. 

In case of State vs: Searcy, 11 Cir. Ct. ?\. S. 521, supra, Jones, J., says at 
pages 522 and 523 : 

"In the drafting of the municipal code while the le~islature had 
in view the application of the merit system to possible increases of the 
force and to individual removals therefrom for specific causes, it did not 
make any provision whatever for a material reduction of the force of 
employes by the action of the city council." 

Also on pages 524 and 525, he further says: 

"The merit system devised, was to meet the contingency of increases 
in the force and of individual removals for cause. Farther it does not 
apply. To meet the contingency that has arisen in this case, where a 
material reduction has been made in the police force, as is now sug
gested by counsel for relators by the application of the element of 
seniority of service, fould be to enlarge judicially the scope of the 
act where the legislature had failed." 

The civil service law does not provide for the reduction in rank of an employe 
in the classified service of a city, when a position to which he has been promoted 
has been abolished. The council may legally abolish the position of inspector of 
police and the incumbent thereupon loses all right to such position. The incumbent 
thereof has no legal right to any other position. He occupies but one position and 
that has been abolished. His service with the city thereupon terminates. 

This places the incumbent in an unfortunate position. He has probably been 
promoted because of good service or of special merit. However, this department 
can only construe the law as it has been enacted by the legislature. It is within 
the province of the legislature to make the law. 

Respectfully, 
TIMOTHY S. HoGAN, 

Attorney General. 
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642. 

CITY SOLICITOR- LEGAL ADVISER OF CITY SCHOOL DISTRICT 
BOARDS OF EDL'CATIOX AS TO TITLE TO REAL ESTATE-NOT 
OBLIGATED TO FURXISH ABSTRACT OF TITLE. 

The duties of the city solicitor 'l•!ith respect to city school district boards of 
education, are set out in full ill Sectio11 4761, Ge11eral Code, a11d as he is made the 
"legal adviser" of such boards, it is his duty as such to give his opi1zio11 upon the 
legal title to real estate ill which the board is i11terested. 

He may formulate his opi11ioll ill all}' reliable legal mamzer he desires however, 
a11d is 11ot compelled to make his advice take the form of all abstract of title. 

CoLUMBUS, OHIO, October 1, 1912. 

HoN. D. S. LINDSEY, City Solicitor, Piqua, Ohio. 

DEAR SIR :-Under favor of September 3, 1912, you request my opmwn upon 
the question, whether it is one of the duties of the city solicitor to make and 
prepare abstracts of title for the board of education of the city. 

The duties of the city solicitor with respect to boards of education of the city 
are set out in full in Section 4761 of the General Code, as follows: 

"Except in city school districts, the prosecuting attorney of the 
county shall be the legal adviser of all boards of education of the county 
in which he is serving. He shall prosecute all actions against a member 
or officer of a board of education for malfeasance or misfeasance in office, 
and he shall be the legal counsel of such boards or the officers thereof in 
all civil actions brought by or against them and shall conduct such 
actions in his official capacity. When such civil action is between two or 
more boards of education in the same county, the prosecuting attorney 
shall not be required to act for either of them. In city school districts, 
the city solicitor shall be the legal adviser and attorney for the board of 
education thereof, a11d shall perform the same services for such board 
as herein required of the prosecuti11g attoruey for the other boards of 
education of the county." 

Whilst the city solicitor is unquestionably obligated, as legal adviser of the 
city board of education, to give his opinion upon the nature and the validity of the 
title to any real estate in which the board possesses an interest, or which it is 
contemplating the purchase of, I am of the opinion that there is nothing within 
the provision of the above quoted statute which empowers the board to dictate or 
in any way fixes the ma111zer or form in which such opinion must be rendered. 

The city solicitor is free to found his advice upon any reliable legal grounds he 
may see fit to resort to and may formulate his expression of such opinion with the 
same freedom. The city solicitor may, therefore, if he so desires, render such 
advice in the form of an abstract of title, prepared by himself, but he is not 
obligated so to do. 

In brief, neither the duties of the city solicitor as "legal adviser" nor as 
"attorney," as these terms are employed in this statute, extend to services of such 
nature as the preparation of abstracts of title, and as such duty is clearly not in
cluded in any of the requirements of this section, I am, therefore, of the op11110n 
that the city solicitor is not obligated to make his advice upon the title of real 
~state, take the form of an abstract of title. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attomey Ge11eral. 
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645. 

BOARD OF EDUCATIOX-POWER TO BUILD FOOT BRIDGE ·oN RIGHT 
OF WAY DEEDED TO IT WITH RESERVATIOX OF RIGHT OF USE 
IX CO:.niOX BY GRANTOR. . 

U11der authority of Sectio11s 4749 a11d 7620, General Code, boards of education 
may legally collstruct a foot bridge upon a strip of la11d iu which a right of way for 
a walk has bee11 deeded it a11d a couditio11 in the deea for such right of way pro
viding for its use by the board in common with the grantor would not invalidate 
the same. 

CoLUMBUS, OHIO, October 2, 1912. 

HoN. G. B. FINDLEY, City Solicitor, Elyria, Ohio. 
DEAR SIR:- am in receipt of your letter of June 13th, 111 which you inquire 

as follows: 

"Can a board of education legally construct a foot bridge upon a 
strip of land in which a right of way for a walk has been deeded to it.; 
said right of way to be used by the board of education in common with 
the grantor?" 

In reply thereto I would say that Sections 4749 and 7620 of the General Code 
provide as follows: 

"Section 4749. The board of education of each school district, 
organized under the provisions of this title, shall be a body politic and 
corporate, and, as such, capable _of suing and being sued, contracting 
and being contracted with, acquiring, holding, possessing and disposing 
of real and personal property, and taking and holding in trust for the use 
and benefit of such district any grant or device of land ~nd any donation 
or bequest of money or other personal property and of exercising such 
other powers and privileges as are conferred by this title and the laws 
relating to the public schools of this state. 

"Section 7620. The board of education of a district may build, 
enlarge, repair and furnish the necessary school houses, purchase or lease 
sites therefor, or rights of way thereto, or purchase or lease real estate 
to be used as play grounds for children, or rent suitable school rooms, 
provide the necessary apparatus and make all other necessary provisions 
for the schools under its control. It also, shall provide fuel for schools, 
build and keep in good repair fences inclosing such school houses, when 
deemed desirable plant shade and ornamental trees on the school grounds, 
make all other provisions necessary for the convenience and prosperity of 
the schools within the subdistricts." 

From your inquiry I gather that there is a ravine betw-een the school building 
and the street; that you have a deed for the right of way from The Elyria· 
Memorial Hospital Company, and by constructing a foot bridge over the ravine 
a suitable walk can be had from the school house to the street. I also take it 
that it was part of the consideration expressed in the deed that the school board 
should erect a foot bridge to complete the walk, and after its completion to be used 
jointly by the school board and the hospital. 

Under authority of the above quoted sections the school board has the right to 
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purchase real estate and rights of way; and it follows after the right of way is 
obtained that it has the right to grade and build a foot bridge and to do the 
several other things that may be necessary to make the right of way to the school 
house a safe and convenient one. 

Having decided that your board of education has the right to construct a foot 
bridge upon the strip of land acquired from the hospital company, I do not think 
that a condition in the deed that the right of way is to be used by the board of 
education in common with the grantor, as part of the consideration or otherwise, 
is illegal. I concur with your opinion in that respect. In any event, even if it 
were technically illegal to have this right of way used jointly, under the circum
stances related in your letter, where the school board is in need of a suitable passage 
to the street, and can obtain the same by permitting the joint use of the right of 
way by some other party, they shoud take advantage of the opportunity to secure 
the right of way and erect a suitable foot bridge thereon and allow it to be used 
by the grantor. 

646. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

PRESIDENT PRO TEl\1. OF COUNCIL NOT ALLOWED COMPENSATION 
FOR SERVICES DURING TEMPOjRARY ABSENCE OF PRESIDENT 
WHEN ORDINANCE DOES NOT SO PROVIDE. 

When a service for the benefit of the public is required by law and no 
provision tor its payment is made, it must be regarded as gratuitous and there 
can be no claim tor compensation where ordinance does not so provide, there· 
tore, the president pro tem. of council cannot be allowed tor his services during 
the temporqry absence of the president of council. 

COLUMBUS, OHIO, September 30, 1912. 

HoN. MARSHALL G. FENTON, City Solicitor, Chillicothe, Ohio. 

DEAR Sm:-Your letter of August 15th received. You inquire, can the 
president pro tern. of the city council draw the salary of the president of coun
cil during the latter's absence on leave from the city council? You state that 
the ordinance of the city does not provide for any salary for the president pro 
tern. of council while acting as president of council, and that you are of opin
ion, for that reason, that the services of the president pro tern. of council must 
be regarded as gratuitous, and that no claim for compensation can be enforced. 

I agree with you in your conclusion, as it has been expressly held in our 
supreme court in the case of Anderson vs. Commissioners, 25 0. S. 13, that 
when a service for the benefit of the public is required by law, and no provision 
for its payment is made it must be regarded as gratuitous and no claim for 
compensation can be enforced. 

In the case you present I infer that the president of council was granted 
a leave of absence for only a short period and during that time the president 
pro tern. of council acted as president of council, and during the absence of the 
president of council the president drew the salary provided by law. In that 
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event there would be no authority· to allow the president pro tern. of council 
for the services performed by him during the absence of the president of council. 

655. 

Yours very truly, 
TIMOTHY s. HOGAX, 

Attorney General. 

BOARD OF EDUCA'I'ION-FUNDING INDEBTEDNESS-MAY ISSUE NOTES 
TO PAY 'I'EACHERS FOR SERVICES PERFORMED WHEN TAXATION 
LIMITATION PREVENTS PAYMENT. 

Under Section 5656, General Code, the board of education is disjunctively 
authorized to iss1te bonds or "borrow money'' tor the purpose of funding valid 
existing and binding indebtedness under the limitations prescribed in Sections 
5656 to 5658, General Code. 

When teachers' services have been performed therefore, the board may is
sue notes to pay the same when it is unable to meet the same by reason of 
limits of taxation. 

COLUMBUS, OHIO, October 2, 1912. 

HoN. H. STANLEY McCALL, City Solicitor, Portsmouth, Ohio. 
DEAR Sm:-Under date of September 12th you state that the working out 

of the Smith one per cent. law has played havoc with your school funds anu you 
are asking a little information as to the authority of the board of education to 
borrow money. You further state: 

"The board of education finds out that the money that it received 
for its tuition fund in the August settlement of taxes will not be suf
ficient to pay the current expenses therefrom until it receives its next 
advance draw and settlement of the December taxes. The question 
then presents itself, as to how the board will be able to pay t~e sal
aries of the teachers during this period." 

Section 5656, General Code, provides in part as follows: 

"* * * the board of education of a school district * * " 
for the purpose of extending the time of payment of any indebtedness 
which from its limits of taxation such * * * district * * * 
is unable to pay at maturity, may borrow money or issue the bond 
thereof * * * so as to change, but not increase the indebtedness 
in the amounts, for the length of time and at the rate of interest that 
said * * * board * * * deem proper, not to exceed the rate 
of six per cent per annum, payable annually or semi-annually." 

Section 5657, General Code, provides in part: 

"When it appears to the * * * board of education of a school 
district * * * to be for the best interest of such * ., * school 
district * * * to renew, refund or extend the time of payment 
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of any bonded indebtedness which has not matured and thereby re
duce the rate of interest thereon, they may issue, for that purpose, 
new bonds, and exchange the bonds with the holder or holders of 
such outstanding bonds if such holder or holders consent to make such 
exchange and to· such reduction of interest." 

Section 5658, General Code, provides in part: 

"No indebtedness of a * "' * school district * * * shall 
be funded, refunded or extended unless such indebtedness is first 
determined to be an existing, valid and binding obligation of such 
* * * school district "' "' " by a formal resolution of " * * 
* * * the board of education * " thereof. "' * * Such res
olution shall state the amount of the existing indebtedness to be 
funded, refunded or extended, the aggregate amount of bonds to be 
issued therefor, their number and denomination, the date of their 
maturity, the rate of interest they shall bear and the place of pay
ment of principal and interest." 

Section 5656, General Code, supra, authorizes the board of education, for 
the purposes therein mentioned, to borrow money or issue the bonds thereof 
using the term in the disjunctive-"borrow money or issue the bonds thereof." 

I am of the opinion that a board of education under such provision and 
such other limitations of such act bas the authority to borrow money on notes 
as well as to issue bonds of school districts and thus fund the indebtedness in 
that way. 

It must first, however, be determined under Section 5658, General Code, 
by a resolution of the board of education that the indebtedness is an existing, 
valid and binding obligation on the school district. In order that the teachers' 
salaries shall become an existing, valid and binding obligation on the board 
of education it is necessary that the services be first performed. Having been 
so performed, I am of the opinion that in order to pay the teacher for such 
service so performed the board of education is authorized under the provisions 
of Sections 5656, General Code, et seq., to borrow money in order to pay said 
salary. 

Very truly yours, 
'I'r1110TIIY S. HOOAX, 

Attorney General. 
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668. 

WHARFAGE-MUNICIPAL CORPORATIONS-ORDINANCE MAY NOT BE 
AMENDED BY MOTION-RENT CHARGE-PROPRIETARY CAPACITY 
OF CITY AS OPPOSED TO GOVERNMENTAL CAPACITY-CHARGE FOR 
STEAMBOATS AND VESSELS LANDING AT PRIVATE WHARFBOAT 
ATTACHED TO WHARF-CLASSIFICATION OF CHARGES-QUESTION 
OF REASONABLENESS AS DEFENSE AND BY INJUNCTION-STAT
UTE OF LIMITATION-SET OFF FOR DESK RENT OF w;HARF MAS
TER NO'I' ALLOWED WHEN NOT AUTHORIZED-WHARF MASTER 
MAY NOT RECEIVE AS COMPENSATION A PER CENT. OF CHARGES 
RECOVERED BY CITY. 

Under Section 4226, General Code, an ordinance cannot be amended unless 
the new ordinance contains the entire ordinance amended. An attempt by mere 
motion, therefore, to reduce a wharfage tee which has been fixed by ordinance 
is of no effect, and the city is entitled to the same wharfage tee after the mo
tion as was fixed by the ordinance. If only the reduced fee has been paid, the 
city may recover the difference. 

. A city builds and charges tor wharfage in its propriet·ary, not its govern
mental capacity. The charge is therefore a rent charge and not an exercise of 
police power. 

A vessel which lands at a whartboat which is owned by a company and 
remains attached to the wharf is such a user of the wharf as to be chargeable 
tor wharfage. 

Different rates may be charged different· classes of boats, providing the 
classification is reasonable and such classification may be based upon the nwm
ber of times the vessel uses the wharf. 

The question of reasonableness of the charges may be raised by the pe1·
sons charged, by injunction to restrain the denial of the use of the wharf when 
the excessive charge is unpaid. Such unreasonableness may also be employed 
as a defense when suit is brought to collect the charge. The unreasonableness 
·must be clear, however, before the court will interfere with the discretion of 
council. 

The six-year limitation provided in Section 11222, General Code, applies 
to a claim for wharfage. When payments have been made wit·hin that time, 
however, upon the general amount, the entire account is revived from the date 
of last payment as provided by Section 11223, General Code, and if the accounts 
are against one owner in behalf of several vessels, payments on general account. 
without specifying any particular vessel. will revive the general account for all. 

When a wharf master's co1npensation is fixed at 25 per cent. of the amounts 
collected, he cannot receive pay tor amounts recovered by suit on the part of 
the city, which he has neglected to collect. 

When, without any authorization on behalf of the city such wharf master 
maintains his desk on a wharfboat owned by a private company, he is deemed 
to be so placed by private management and such company cannot claim a set off 
for desk rental against a claim for wharfage charges by the city. 

COLUliiBUS, OHIO. October 15, 1912. 

Hox. A. J. LAYXE, City Solicitor, Ironton, Ohio. 

DEAR Sm:-Under date of June 27, 1912, you submit to this department for 
answer, several questions pertaining to the findings of the bureau of inspection 
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and supervision of public offices against the owners of a certain wharfboat and 
a certain steamboat for failure to pay wharfage as provided by ordinance of 
the city of Ironton for the use of a wharf established by said city. These find· 
ings are found at pages 62 to 84 of the report, of said bureau of the examina
tion of the offices of said city of Ironton for the period from :\lay, 1909, to Jan
uary, 1911. The facts are given in said report and you submit the following 
questions: 

First. Is the fee fixed by the ordinance passed in 1869 or the 
motion passed in 1879 to control? 

"It is to be noted that the motion passed in 1879 refers to a par
ticular wbarfboat which wharfboat is now in possession of The Iron
ton Wharfboat Company, against whom the claim for arrearages is 
made, and such boat was the only wharfboat attached to such pub
lic landing or wharf. 

"Second. Is the fee fixed by the ordinance for wharfage a license 
or a rent charge? Does the same come under the police power of the 
municipality or is it in the exercise of a proprietary right of the mu
nicipality? 

"Third. Can a charge be properly made under the ordinance 
fixing the fee therefor for the landing uf steamboats and other craft 
at the wbarfboat so owned by The Ironton Wbarfboat Company?" 

"Fourth. It is to be noted at page 69 of said report that there 
are different charges made for different craft landing at such wharf, 
such difference in charge being based principally upon the points be
tween which the boats ply. Does this difference or discrimination in 
such charges render the ordinance invalid? 

"Fifth. Can the question of the reasonableness of the charge 
be raised by the party against whom the charge is made? 

"Sixth. What is the statute of limitations governing the ar
rearages? 

"Seventh. The wharf master has a desk on the dock of the 
wharfboat company by special arrangement and makes his collec
tions from such place. Can the wharfboat company claim a set off 
against the city for such use of its wharfboat by the wharf master? 

"Eighth. By the ordinance the wharf master gets 25 per cent. 
of the collections of wharfage as his compensation. If the city brings 
suit for recovery of the arrearages and secures payment thereof will 
be be entitled to his percentage of the amount so collected?" 

It appears from the report that an ordinance was passed in 1869, fixing 
the charge for a wbarfboat using the wharf of the city at $1.00 per day. At a 
meeting of council held in Febr~ary, 1879, a motion was made in council and 
carried reducing the charge in words as follows: 

"Mr. Goldcamp made the following motion, which was carried: 
move that G. W. Bradford's wharfboat be reduced from one dollar 

to seventy-five cents per day." 

The wharfboat herein referred to is the only wharfboat that has used · 
said wharf and is the same wharfboat against which the findings· have been 
made for arrearages. 

Section 4226, General Code, provides the manner in which an ordinance 
made be amended. Said section reads: 
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"No ordinance, resolution or by-law shall contain more than one 
subject, which shall be clearly expressed in its title. No by-law or 
ordinance, or section thereof, shall be revived or amended, unless 
the new by-law or ordinance contains the entire by-law or ordinance, 
or section revived or amended, and the by-law or ordinance, section 
or sections so amended shall be repealed. Each such by-law, resolu
tion and ordinance shall be adopted or passed by a separate vote of 
the council and the yeas and nays shall be entered upon the journal." 

The rule for an amendment of an ordinance is stated in 28th Cyc. at pages 
380 and 381: 

"In general power to amend a by-law or ordinance is to be ex
ercised in the same mode as power to enact. * *. * However, an 
ordinance cannot be amended by mere resolution or motion, but only 
by another ordinance enacted with like formality as the original 
ordinance, especially where it does not contain "the entire ordinance 
or section revised or amended." 

The rate to be charged against a wharfboat was established by ordi
nance of council. The action of council purporting to reduce the charge does 
not attempt to amend the ordinance, but is an effort to reduce the charge by 
motion. This motion has not the dignity of a resolution much less that of an 
ordinance. 

The motion does not amend the ordinance and cannot be urged as a re
duction of the charge for wharfage. 

It is apparent from the report that the charge for a wharfboat has been 
reduced to seventy-five cents. In the ordinance passed June 27, 1905, as shown 
on page 69 of the report it is provided: 

"Provided further, that any individual, corporation or company 
owning or operating a wharfboat at said landing shall pay the sum of 
seventy-five cents per day for each and every day, payable monthly 
in advance." 

The fee is here fixed at seventy-five cents per day. This appears to he the 
first time the charge was regularly reduced to seventy-five cents per day for a 
wharfboat. The findings against the wharfboat cov& the period from June 1, 
1899, to .January 31, 1911. 

The ordinance of 1869 fixing the charge at one dollar per day governs 
until it was regularly amended by ordinance of council. 'I'his was done by 
ordinance in June, 1905. The rate of $1.00 per day should be recovered until 
the ordinance of 1905 became effective, then the rate to be recovered is seventy
five cents per day. 

Your second inquiry is as to the nature of the change for wharfage. 

Wharfage is defined at page 894 of 40th volume of Cyc. as follows: 

"In its most general legal sense, wharfage is the use of a wharf 
furnished in the ordinary course of navigation. In this sense the 
term is usually applied to the use of a wharf by a vessel for the load
ing and unloading of goods or passengers. But it also may clearly 
include the use of a wharf while lying alongside for protection. In 



its limited sense wharfage is a charge or rent for the use of a wharf; 
the compensation paid for loading goods on a wharf or shipping 
them off." 

Farnham on Water Rights says at page 579: 

"But the right to construct wharves is not held by the municipal 
corporation in its public or governmental capacity. The erection and 
maintenance of such struc_tures are merely a business enterprise in 
regard to which the municipality acts in its private capacity; and 
there is no good reason why the city should not make contracts 
with regard to them, the same as it does with regard to other prop
erty held in the same capacity." 

1849 

The charge made by the owner of a wharf is for the use of the wharf by 
the vessel. The fee charged for such use is not a license; it is in the nature 
of a rent charge. A municipality in building and maintaining a wharf acts in 
its proprietary capacity and not in its governmental capacity. The right to 
charge wharfage by a city which owns the wharf does not come within the po· 
lice power of such city. 

Your third inquiry involves the right of the city to charge a vessel for 
the use of the wharf, when such vessel is in fact moored to a wharfboat, which 
wharfboat is attached to the wharf and is charged wharfage by the city. 

The wharfboat remains at the wharf continuously. In order to use the 
wharf for the loading and unloading of passengers and freight it is also neces
sary to use the wharfboat. The wharfboat cannot be used without the wharf. 
The wharf is maintained and owned by the city and the wharfboat by a 
private company. They are both essential for the proper use of the wharfage 
facilities. One is not complete without the other. 

The ordinance which fixes the charge for wharfage for the landing of 
vessels at the wharf, also fixes the charge to be made against the wharfboat. 
The ordinance does not purport to give the exclusive use of the wharf to the 
wharfboat, nor does it grant the owner of the wharfboat the exclusive right to 
charge wharfage. There is no attempt to farm out or lease the wharf to the 
owner of the wharfboat. On the contrary the charge against the wharfboat is 
made for its use of the wharf, and the city in effect, if not specifically, reserves 
the right to charge other vessels for their use of the wharf. 

At pages 5SO and 581 of Farnham on Water Rights, it is said: 

"The mere fact that a vessel which actually receives support 
from a pier is fastened to the further side of v_essels which are them
selves attached to the pier does not deprive the pier owner of his 
wharfage. But the owner of a wharf or pier is not entitled to col
lect wharfage from a vessel which is within the slip unless it malies 
use of his wharf. So, the owner of a wharf, within whose dock the 
vessel floats in discharging her cargo is entitled to the wharfage, 
although she may be moored to another wharf." 

On page 575 of his work, Farnham further says: 
"In the absence of statutory or other rules governing the matter 

of wharfage, the liability for it attaches whenever a vessel makes 
use of a wharf to aid in discharging her cargo or in getting into her 
berth at another wharf, whether she intends to discharge her cargo 
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at the wharf the aid of which she has received or not. If a vessel 
in discharging her cargo makes use of two adjoining wharves, or of a 
pier and the adjoining bulkhead, she must pay the regular rates of 
wharfage to each." 

Also on page 576, he says: 

"If in bringing goods discharged upon the wharf to land it is 
necessary to transport them over a wharf the owner of the latter is 
entitled to wharfage for the use made of his property." 

A vessel which uses the wharfboat must also use the wharf in getting its 
cargo to the shore. In order to load and unload its passengers and freight 
the boat must use both the wharf and the wharfboat and it is liable to the 
owners of each for the use thereof. 

It appears that the vessel which is in arrearage for wharfage is owned 
by the same persons as own the wharfboat. This fact will not pre¥ent the 
city from charging said vessel for wharfage. 

On page 574 of Farnham on Water Rights, it is said: 

"The fact that the dock is owned by the charterer of the vessel 
does not absolve the vessel from liability." 

In Mueller vs. Spreckles, 48 Fed. 574, the syllabus reads: 

"W,here a vessel to make the delivery required by the terms of 
the charter, is compelled to enter, and for this purpose enters the 
dock of the charterer, she is liable to him for the ordinary charges 
for such accommodation." 

The city may, therefore, charge a vessel for wharfage even though such 
vessel must also pay for the use of the wharfboat. The fact that a vessel and 
the wharfboat are owned by the same person or company does not change the 
liability. 

Your fourth inquiry is as to the manner of making the differences in the 
rates charged. 

The provision of the codified ordinances of the city of Ironton fixing the 
·fees to be charged for wharfage is set forth at page 62 of the report and pro· 
vi des: 

"Each steamboat $2.00 per day and $1.00 for each subsequent 
day remaining at the landing; regular packets plying between Cin
cinnati and Pomeroy, Cincinnati and Pittsburgh, Cincinnati and 
Charleston and those running from Ironton up the Big Sandy, $1.00 
each per landing; regular packets making daily round trip between 
Portsmouth and Proctorville, each the sum of $15.00 per month paid 
semi-annually in advance. Ferry operating between the city of Iron
ton and Russell, Kentucky, $360.00 per annum, payable monthly, in 
advance. Any individual, corporation or company operating a wharf
boat at said landing the sum of 75c per day for each and every day; 
each propeller, barge, keel-boat, canal-boat, scow, raft, store-boat, 
house-boat or shanty-boat, 50c per day and 25c for every Sl.!bsequent 
day such craft may remain at the landing." 
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This ordinance fixes a rate for each steamboat landing at the wharf. It 
then provides a less charge for regular packets plying. between certain points. 
The steamboats do not evidently make regular landings. They use the wharf 
but a few times in a month or year. All steamboats coming within this class 
must pay the same charge. The charge is $1.00 for each landing of regular 
packets plying between certain points. A charge of $15.00 per month is made 
for packets making a daily round trip between certain points. A different 
charge is made for' ferry boats. 

While the ordinance designates the routes of the boats as the basis of 
its classification of charges, such classification is in fact based upon the fre-. 
quency of the use of the wharf by the vessel. Steamboats make no regular 
stops; certain boats making daily round trips; other boats, evidently do not 
make daily round trips; ferry boats make landings several ti'mes a day. The 
basis of the classification is in fact the number of times the wharf is used by 
the vessel. 

All vessels coming within a certain class are charged the same rate of 
wharfage. A grading of charges in accordance with the number of times the 
wharf is used in a given period is a reasonable and proper method of fixing the 
charges. This is in effect what council has done. It has divided the vessels 
in classes based upon the points between which the boats ply. This classifica· 
tion may be based upon the frequency of the use of the wharf and also upon 
the size of the different boats. 

This is a reasonable classification and there is no discrimination apparent 
from the provisions of the ordinance. 

Your next inquiry is as to the right to raise the question of the reason· 
ableness of the charge. 

At page 582 of Farnham on Water Rights, the rule is stated: 

"Wharfage must always be reasonable, and is subject to public 
regulation, which should be done by the legislature or officers to whom 
the authority is delegated. The court will not undertake to fix a 
limit to the amount which a municipal corporation may charge for 
wharves maintained by it; although it may declare whether or not 
rates which have been fixed are reasonable when the question is prop· 
erly brought before it. Where the schedule rate is higher than the 
customary rate, the court will not enforce it where it appears to be 
excessive." 

In some of the cases cited the question of the reasonableness of the charge 
was raised as a defense. In others the action was for an injunction seeking 
to restrain the collection of the excessive charges. 

In De Bary Baya Merchants' Line vs. Jacksonville T. & W. Ry. Co., 40 Fed. 
392, it is held: 

"A bill seeking injunction against extortionate charges must al· 
lege that complainant has no other means of carrying on his business 
than those wherein he is so overcharged. 

"A bill alleging discrimination in charges must aver that there 
are some parties who are charged less than complainant. 

"A reasonable compensation can be charged by the owner of a 
public or private wharf for its use by other parties." 

In the case of The First Municipality vs. Pease, 2 La. Ann. 538, it is held: 
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"Where a municipal corporation is authorized to impose a 
wharfage charge, as a compensation for keeping the wharves in a 
proper condition for the safe and expeditious shipping and landing of 
merchandise, a court will not undertake to fix any limit to the amount 
which the municipal authorities may exact for that purpose. The 
question of the extent to which this right may be exercised, is purely 
administrative." 

In Leathers vs. Aiken, 9 Fed. 679, it is held: 

"A municipal corporation, owning improved wharves and other 
artificial means, which it maintains at its own cost, for the benefit of 
those engaged in commerce upon the public navigable waters of the 
United States, may charge and collect, from parties using its wharves, 
such reasonable fee as will fairly remunerate it for the use of its 
property." 

On page 909 of the 40th volume of Cyc. the rule is stated to be: 

"Where wharfage charges are excessive, the proper remedy 
seems to be to commence an action at law to determine the excess, 
and, the excess being thus established, to seek an injunction from a 
court of equity to restrain the collection of such excess. So in a case 
where no wharfage can be legally demanded, an injunction will issue 
to prevent the collection thereof." 

The proper remedy to determine the reasonableness of a charge for wharf· 
age is by injunction to restrain the collection of the excessive charge. This 
is not, however, the only remedy. Wharfage is usually collected in advance 
and if not paid the boat is denied the use of the wharf. In such case injunc
tion is the proper remedy. 

In the present case the wharfage was not collected in advance, in fact, 
has not been collected at all. The city will doubtless be required to enter suit 
for the wharfage. As the charge for wharfage must be reasonable, the city 
can only collect a reasonable amount. A reasonable amount would be a sum 
sufficient to fairly remunerate it for constructing and maintaining the wharf. 
It would be a proper defense to such action that the charge was excessive. This 
defense would apply to only so much of the amount claimed as was proven 
excessive. 

Where the city has fixed the charge by ordinance, the courts will not 
alter such charges unless they are clearly excessive. The fixing of the charge 
is a matter for the council in the first instance to determine, and unless such 
charges are clearly excessive they will be sustained. 

Your next inquiry is as to the statutes of limitations. 
The charge for wharfage, as has been seen, is not a license or penalty, 

but is a rent charge for the use of the wharf. 
The six-year limitation as provided in Section 11222, General Code, applies 

to a claim for wharfage. Said Section 11222, General Code, reads: 

"An action upon a contract not in writing, express or implied, or 
upon a liability created by statute other than a forfeiture or pen
alty, shall be brought within six years after the cause thereof ac
crued." 
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Section 11223, General Code, should also be taken into consideration in 
this case. Said section provides: 

"If payment has been made upon any demand founded on a 
contract, or a written acknowledgment thereof, or a promise to pay 
it has been made and signed by the party to be charged, an action 
may be brought thereon within the time herein limited, after such 
payment, acknowledgment or promise." 

No payments appear to have been made on account of the wharfboat within 
the six-year period. Payments have been made within that time on account 
of wharfage for the steamer "Greyhound." It does not appear that these sev
eral payments were made for particular months or half months. In most cases 
the amount paid was for a half month. This is not the case, however, with all 
the payments. These payments, unless all the vouchers show otherwise, should 
be credited generally on the account for wharfage. This will bring the entire 
finding against the steamship "Greyhound" within the statute of limitations. 

It js alleged that the wharfboat and the steamship "Greyhound" are owned 
by the same person or company, although the report shows one to be owned 
by The Ironton Wharfboat Company and the other by ·william Bay. 

If they are in fact owned by the same person or company the two accounts 
should be merged, so as to bring the entire amount within the period of the 
statute of limitations. This cannot be done, however, if the payments made 
within the six-year period were made on behalf of the wharfage of the steam
ship "Greyhound." 

We next come to the compensation of the wharfmaster. 
Section 2 of the ordinance as shown on page 66 of the report, prescribes 

his duties as follows: 

"The wharfmaster shall have charge of the public landings, 
the mooring of boats thereto and the collection of wharfage, and for 
his services shall receive such compensation as the council may de
termine by resolution. 

"It shall be his duty to cause boats, rafts and crafts to land and 
moor in such manner as he may deem will best promote the gen
eral convenience; he may require any boat, raft or craft to change 
its position, he may require any skiff, canoe, or incumbrance of any 
kind to be removed to make room for craft subject to wharfage; he 
shall take care of and keep all racks, gangways and appurtenances 
in a situation to accommodate boats and the public; and to preserve 
good order at the public landings, he may upon view and without war
rant arrest and bring before the mayor any persons guilty of dis
orderly condHct or. offending against any provision of this ordinance." 

The resolution fixing the compensation of the wharfmaster is not given. 
He is, however, allowed twenty-five per cent. of the amount of wharfage col
lected. He has other duties to perform besides the collection of the wharfage. 
His compensation so paid is to cover all his services as wharfmaster. He has 
failed to perform his duties in respect to the collections from the wharfboat 
and from the "Greyhound." By reason of his negligence the city will likely 
lose a large part of the arrearages. The city is further required to go to 
additional expense in collecting the same. The wharfmaster has failed to per
form his duties as wharfmaster and by reason thereof the city has suffered 
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financial loss. He cannot recover for services which he has not performed. He 
is an employe of the city, and his compensation is based upon the performance 
of services. 

If the city should recover by suit, or otherwise, the money which is in 
arrearage through the neglect of the wharfmaster, such wharfmaster could not 
collect from the city a percentage of the amount so collected. 

It appears that the wharfmaster has his desk upon the wharfboat, from 
which he made his collections. It does not appear how or with whom this 
arrangement was made. The wharfage is due to the city of Ironton, and in 
order for the wharfboat company to secure a set-off or counter claim on ac
count of the use of the wharfboat by the wharfmaster, it must appear that 
such arrangement was made by and on behalf of the city. The city would not 
be liable for such arrangement made by the wharfmaster, unless he was fully 
authorized to bind the city therefor. Unless the city has authorized this spe
cial arrangement, it must be considered a private arrangement between the 
wharfmaster and the owner of the wharfboat, and the city would not be liable 
for such use of the wharfboat. 

Respectfully, 
TIMOTHY S. HOGAc<. 

Attorney General. 

670. 

CIVIL SERVICE COMMISSION-EMPLOYES IN MUNICIPAL DEPARTl\1ENTS 
SUSPFJNDED AND REMOVED BY EXECUTIVE HEADS-COMMISSION 
MAY NOT ADOPT RULE GOVERNING LAY OFF AND REINSTATING 
OF EMPLOYES. 

The power of removal and suspension of employes in municipal depart
ments is still vested in the executive heads thereof, subject to the right of ap
peal by the employe to the civil service commission. 

The right to lay off employes in dull season, and to reappoint them. is 
therefore vested in the said executive heads and the civil service commission 
is without authol"ity to adopt a rule governing the method of S1Lspending and 
reinstating in such cases. 

CoLUlllBUS, Orno, September 26, 1912. 

Hox. E. _K. WILcox, Oitv Solicitor, Cleveland, Ohio. 

DEAR Sm:-In your favor of September 12, 1912, through your assistant, 
J. P. Mooney, you inquire as follows: 

"I am enclosing herewith a copy of an opinion upon which I 
would like to have you pass. 

"The question is, has the Paine law given, either by express 
grant or by implication, to the civil service commission, the power to 
state how employes whose duties are intermittent, and who are sub
ject to layoff during the winter months, shall be reinstated. Section 2 
of Rule 12, over which the controversy has arisen, reads as follows: 

" 'In refilling the vacancies caused by layoffs, as provided in 
the preceding paragraph (which has reference to layoffs during the 
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winter months) the employes so laid off shall be reinstated in the 
inverse order in which they were laid off the employe last laid off to 
be the first reinstated to the position formerly held by him.' " 

1855 

There are two provisions in the civil service law which authorize the civil 
service commiss;on to mal{e rules and regulations. 

Section 4480, General Code, provides: 

"Applicants for admission into the classified service shall be 
subjected to examination which shall be compPtitive, public and open 
to residents of the city, with such limitations as to age, residence, 
health, habits and moral character as the> commiPsion prescribes. The 
commission shall prepare ntles and regulations adapted to carry out 
these purposes tcith reference to the classified service of tl1e city, 
which rules and regulations shall provide tor tlle grading of offices 
and positions similar in character in groups a;zd divisions so as to 
permit the filling at offices and positions in the higller grades as far 
as practicable through promotions, and tor public examinations to 
ascertain the fitness of applicants tor appointment i;L tlle classi{ie<t 
service. Such applicants shall take rank upon the register as can· 
didates in the order of their relative standing without reference to 
priority of examination. The result of the examination shall be ac
cessible to all persons.'' 

By virtue of this section the civil service commission is authorized to 
make rules and regulations in reference to the examinations of applicants, and 
to provide for the grading of offices so that they may be filled \.Jy promotion 
as far as practicable. This provision of the statute will not authorize the civil 
service commission to adopt a rule, such as you submit, for the reinstatement, 
or rather the re-employment, of a member of the classified service. 

Section 4486, General Code, provides: 

"The commission shall make such other rules and regulations 
as are not inconsistent with this chapter for the promotion and bet· 
terment of the service. The council shall provide for the salaries. 
if any, of the commission, for such clerical force, examiners, neces
sary expenses and accommodations as may be necessary for the work 
of the commission.'' 

This section gives the civil service commission general power to make 
rules and regulations for the promotion and betterment of the service. 

Before construing this provision it will be necessary to examine and ascer
tain the powers and duties of the executive officers of the city. These officers 
are given the power of appointment and removal of officers and e>mployes under 
their charge, subject to the limitations provided by 'Statute. 

Section 4246, General Code, provides: 

"The executive power and authority of cities shall be vesterl in 
a mayor, president of council, auditor, treasurer, solicitor, director 
o~ public service, director of public safety, and sueh other officers 
and departments as are provided by this title." 

31-Vol. 11-A. G. 
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Section 4247, General Code, provides: 

"Subject to the limitations prescribed in this subdivision such 
executive officers shall have exclusive right to appoint all officers, 
clerks and employes in their respective departments or offices, and 
likewise, subject to the limitations herein prescribed, shall have sole 
power to remove or suspend any of such officers, clerks or employes." 

The civil service act prescribes certain limitations upon the power to 
appoint and to remove. Section 4480, General Code, supra, provides how ex
aminations shall be made. Appointments shall be made in accordance with 
the provisions of Section 4481, General Code. The officers now in question have 
been appointed. 

Section 4484, General Code, provides: 

"Nothing herein shall prevent the dismissal or discharge of any 
appointee by the removing board or officer, except that the chiefs and 
members of the police and fire departments and of the sanhary po
lice shall be dismissed only as provided by law and the appeal there
from shall be made to the civil service commission under such rules 
as the commission may adopt." 

This section authorizes the civil service commission to make rules govern
ing appeals by employes concerning their discharge or removal. 

Section 4485, General Code, provides: 

"No officer or employe within the classified service shall be re
moved, reduced in rank, or discharged, except for some cause relating 
to his moral character or his suitableness to perfo_rm the duties of 
his position, though he may be suspended from duty for a period not 
to exceed thirty days, pending the investigation of charges against 
him. Such cause shall be determined by the removing authority 
and reported in writing, with a specific statement. of reasons, to the 
commission, but shall not be made public without the consent of the 
person discharged. Before such removal, reduction, or discharge, the 
removing authority shall give such person a reasonable opportunity 
to know the charges against him and to be heard in his own behalf." 

Section 4487, General Code, provides: 
"The director of public safety may suspe.nd any of the employes 

of the police or fire department who are by law under his exclusive 
management and control, for incompetence, gross neglect of duty, 
gross immorality, habitual drunkenness, failure to obey orders given 
him by the proper authority, or for any other reasonable and just 
cause, and shall forthwith notify such employe of t~e charges against 
him, and, within five days thereafter, shall proceed to inquire into 
such charges and render his judgment' thereon, which judgment, if 
the charge be sustained, may be either suspension, reduction in rank 
or _dismissal from the department, and such judgment in the mat
ter shall be final, except as otherwise provided in this subdivision." 

From the foregoing sections it is seen that the power of removal and' 
suspension is still vested in the executive officer, subject to the right of the 
employe to appeal to the civil service commission. 



A."NC.AL REPORT OF THE ATTORNEY GENERAL. 1857 

The director of public service has authority to determine the number of 
employes in his department by virtue of Section 4327, General Code, which 
provides: 

"The director of public service may establish such subdepart
ment as may be necessary and determine the number of superin
tendents, deputies, inspectors, engineers, harbor masters, clerks, labor
ers and other persons, neceEsary for the execution of the work and 
the performance of the duties of this department." 

Section 4324, General Code, provides: 

"The director of public service shalJ manage and supervise alJ 
public works and undertakings of the city, except as otherwise pro
vided by Jaw, and shalJ have alJ powers and perform all duties 
conferred upon him by Jaw. He shaH keep a record of his proceed
ings, a copy of which, certified by him, shalJ be competent evidence 
in alJ co.urts." 

Section 4368, General Code, provides: 

"Under the direction of the mayor, the director of public safety 
shaH be the executive head of the police and fire departments. He 
shalJ be the chief administrative authority of the charity, correction 
and building departments. He shaH have all powers and duties con
nected with and incident to the appointment, regulation and govern
ment of these departments except as otherwise provided by law. He 
shall keep a record of his proceedings, a copy of which certified by him 
shall be competent evidence in alJ courts." 

The civil service commission is not given any power to appoint or to 
remove an officer or employe in the service of the city. It has the power to 
hold examinations of applicants and to certify names for appointment in the 
classified service to the appointive officer or board. It has the right to hear 
appeals from the order of the appointive board or officer suspending or re
moving an employe or officer in the classified service. 

The management and control of the departments, including the officers 
and employes therein, are given to the respective heads of the departments. 
The director of public service has control of the employes in his department 
and the same is true of the director of public safety as to his department. 

By the rule which you submit the civil service commission has endeavored 
to determine, in effect, what employes shall be employed by the executive heads. 
To this extent, at least, it has sought to limit the management of the depart
ments by their respective heads. This authority has not been granted to the 
civil service commission. 

When the work is not sufficient to keep all the officers and appointees of 
a department employed, the head of such department can determine who shalJ 
bl:l laid off. When the work increases, he likewise can determine who shalJ be 
put to work. This is a part of the management of the department and is un
der his control. 

In conclusion, the civil service commission is· not authorized to adopt the 
rule which you submit. Such rule should be held nulJ and void. 

Respectfully, 
TiliiOTHY S. HOGAN, 

Attorney General. 
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672. 

BIDS-STATEMENT OF NAME OF PARTY INTERESTED, UNDER COR
PORATE CAPACITY, VALID. 

A statement of the corporate name under which an indipidual is accustomed 
to do business is a compliance with Section 7623, General Code, requiring each 
bid to contain the name of every person interested therein. 

COLUMBUS, OHIO, October 17, 1912. 

HoN. BEN L. BENNETT, City Solicitor, East Liverpool, Ohio. 

DEAR SIB:-Under favor of October 8th, you present the following question: 

"Under Section 7623 of the Code, paragraph 4, it says: 'Each 
bid must contain the name of every person interested therein, * *' 

"In opening the contracts for construction of a school house 
here yesterday, the lowest bidder, Winland Brothers, state that the 
Claude Nease Lumber Company were the only persons interested in 
the contract. The Claude Nease Lumber Company is composed of no 
one but Mr. Nease. Do you understand the law to mean that the bid 
must recite who employs the Winland Bros., or do you think that the 
Claude Nease Lumber Company is sufficient to comply with this sec
tion?" 

"A copy of the portion of the bid in question is as follows: 

"As called for in the advertisement the following is a list of and 
the names of every person interested in the erection and ·completion 
of this work. 

(Signed) "CLAUDE NEASE LUMBER COMPANY." 

The right of an individual to do business under a corporate name, in the 
absence of contrary provisions of statute, is well established. 

In the case presented, the name of Claude Nease appears as he is accus
tomed to present it when acting in a business capacity. The object of the 
statute is to have a disclosure of all proper persons interested in the bid. In
asmuch as the name of the person appeaiing in a business capacity, does not 
operate in aily way to lessen the responsibility of the individual, and as there 
is in fact a disclosure of this case of all persons interesfed, I am of the opinion, 
that the bid is not defective and that the board of education may award the 
contract to Winland Brothers, providing all other provisions of the statute have 
been complied with. 

Very truly yours, 
TIMOTHY S. HOGAX, 

Attorney General. 
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679. 

PRESIDENT OF COUNCIL MAY CAST DECIDING VOTE IN CASE OF A TIE 
IN ELEC'I'ION TO FILL VACANCY IN COUNCIL. 

Under Section 4272, General Code, the president of council of a Gity is 
given the right to cast a vote in case of a tie and as this right is in nowise lim· 
ited with respect to a vote to {ill a vacancy in council, he may cast the deciding 
vote in case of a tie in such instance. 

COLUliiBus, Onro, October 21, 1912. 

Ho:<. A. W. OVERliiEYER, City Solicitor, Fremont, Ohio. 

DEAB Sm:-We have your favor of October 18, 1912, wherein you state: 

"Council of the city of Fremont consists of seven members; 
one of said members has resigned and the other six in attempting to 
fill the vacancy are deadlocked, one hundred ballots having been cast 
thereon. Can the president of council cast the .deciding vote in the 
matter?" 

Section 4236 of the General Code, provides as follows: 

"When the office of councilman becomes vacant, the vacancy shall 
be filled by election by council for the unexpired term. If council fail 
within thirty days to fill such vacancy, the mayor shall fill it by ap' 
pointment." 

Section 4272 of the General Code provides: 

"The president of council shall be elected for a term of two 
years. * * "' He shall be an elector of the corporation, and shall 
preside at all regular and special meetings of council, but shall have 
no vote therein except in case of a tie." 

The functions of the president of council, under Section 4272, of the Gen
eral Code, are of an executive or administrative character, and whatever power 
he exercises in a legislative capacity of the municipal government is not to be 
implied, but must find its authority in some positive statute. 

His powers are expressly stated to be "to preside at all regular and special 
meetings of council and to give a casting vote in case of a tie." He is only a mem
ber sub modo and to the extent of the powers especially committed to him. I 
find no restriction in the law applicable to the filling of vacancies in council, 
and if in voting, a tie arises, the president of council may give the casting vote, 
for an instance is then presented where he may exercise his power to do so, 
and thus determine the question before council. 

Upon some matters the law has required a vote of two-thirds of the whole 
membership elected to council, for instance, in order to pass an ordinance 
over the mayor's veto, Section 4234 provides that two-thirds of the whole num
ber elected to council must concur. And for the passage of an ordinance, Sec
tion 4224 of the General Code requires a majority of those elected to council. 

If the legislature had not intended him to have the right to vote where 
a tie arises in an election to fill a vacancy in council, the purpose of the leg-
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islature would have been easily expressed by similar language, requiring for 
an election to fill a vacancy a majority of the whole number of councilmen 
elected. 

There are no decisions in Ohio on this question, but in the case of Frost 
vs. Pacific Savings Company, 42 Oreg. 41, under a law similar to ours giving the 
mayor a right to vote in case of a tie (there being a vacancy in the offic:e of 
the city recorder and the vote on filling the vacancy stood four to four. and 
the mayor cast the deciding vote), it was held that the mayor had a right to 
vote on the nomination of such officers where the vote of council was evenly 
divided, and the court said: 

"Under city charters giving the mayor the right to vote in the 
case of a tie, and providing he shall appoint to office by and with 
the consent of council, it is uniformly held, as far as we are advised, 
he is authorized to give the casting vote upon the confirmation of the 
nominee when the council is evenly divided, and the same reasoning 
and principles apply in the case at bar. If the legislature had in
tended to deny the mayor a right to vote upon the appointment to 
an office in the case of a tie, it could easily have required such ap
pointment could be made by a majority vote of council, but there be
ing nothing in the act indicative of such intention, his right to vote 
remains the same in this as in ·other matters coming before the coun
cil for consideration." 

Therefore, I am of the opinion that the president of your council can cast 
the deciding vote in the election to fill the vacancy in your city council. 

695. 

Very truly yours, 
THfOTIIY S. HOGAN, 

Attorney General. 

INITIATIVE AND REFERENDUM-ORDINANCE INCREASING PAY OF 
CHIEF OF POLICE CANNOT' TAKE EFFECT UNTIL SIXTY DAYS 
AFTER PASSAGE. 

Under Section 4227-2, General Code, an ordinance passed on August 19, 
1912, providing for an increase of five dollars per month in the salm·y of the 
chief of police to take effect from the first day of August 1912, will be suspended 
sixty days,· and such increase of pay will not take effect until October 19. 

CoLUMBUS, OHIO, October 24, 1912. 

HON. JoSEPH 0. FRITZ, City Solicitor, Wooster, Ohio. 

DEAR Sm:-I am in receipt of your letter of October 22d, wherein you 
state as follows: 

"The council of the city of Wooster, passed an ordinance 
August 19, 1912, to amend the then existing ordinance fixing the sal
ary of the chief of police. The ordinance passed increases the salary 
of that office five dollars per month, and contains a provision that the 
increase shall date from and payment thereof be made from the first 
day of August, 1912." 
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You then inquire as follows: 

"(1) Does this ordinance take effect before the 19th day of 
Octobe:r, 1912? 

" ( 2) Can the officer whose salary is increased draw the in
creased salary for the months of August and September?" 
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Paragraph two of Section 4227-2 of the General Code, provides that no 
ordinance involving the expenditure of money shall become effective in less 
than sixty days after its passage. An ordinance increasing or decreasing the 
salary of an officer of a municipality, since such an ordinance is one providing 
for the salary of such officer to be expended as the duties of the officer are 
performed, would necessarily involve the expenditure of money. Such being the 
case, I am of the opinion that such an ordinance is clearly within the pro
visions of paragraph two of Section 4227-2 of the General Code. and, conse
quently, will not become effective in less than sixty days after its passage. 

In answer, therefore, to your first question I am of the opinion that the 
ordinance in question does not take effect before the 19th day of October, 1912. 

In answer to your second question, since the statute provides that an 
ordinance shall not become effective until sixty days after its passage, I am 
of the opinion that the officer whose salary is increased cannot draw the in
creased salary for the months of August and September, for the reason that 
the ordinance under which he would draw such increased salary will not be in 
force until sixty days after its passage. 

Very truly yours, 
TillfOTHY s. HOGAN, 

Attorney General. 
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696. 

CHIEF OF POLICE HAS EXCLUSIVE POWER TO SUSPEND PATROL::.\iAN
POWERS OF CHIEF OF POLICE AND DIRECTOR OF PUBLIC SAFETY 
TO MAKE SUSPENSIONS. 

Section 4379, General Code, gives the chief of police power to suspend of
ficers and employes of the department who are "under his control and manage
ment," while Section 4487, General Code, gives the director of public safety, 
power to suspend employes of the police department· who are ttnder his ex
clusive control ana ·management. 

By virtue of Sections 4372 and 4374, General Code, the chief of police is 
given the control and management of the officers enumerated in said Section 
4374 and by virtue of Section 4375, General Code, the director of public safety 
is given exclusive control and management of "all other" officers, surgeons, 
secretaries, clerks .and employes. 

By Section 3479, General Code, therefore, the chief of police is empowered 
·to suspend only the officers enumerated in Section 4374, General Code, and by 
Section 4487, General Code, the director of public safety is given power to sus
pend only the officers enumerated in Section 4375, General Code. 

Under the above rule, therefore, the power to suspend a patrolman rests 
with the chief of police. 

As held by the courts in construing similar provisions under the old sys
tem fihis power in the chief of police is exclusive. 

COLUMBUS, OHIO, October, 26, 1912. 

Hox. W. S. JACKSON, City Solicitor, Lima, Ohio. 

DEAR SIR:-Your favor of October 12, 1912, is received in which you inquire: 

"Section 4379 of the General Code gives to the chief of police 
the exclusive right to suspend any of the deputies, officers or employes 
in his respective department. 

"Section 4487. of the General Code gives the director of public 
safety the power to suspend any of the employes of the police and 
fire department who are by law under his exclusive management or 
control. 

"Query: May the director of public safety suspend a patrolman 
irrespective of any action by the chief of police?" 

Section 4379, General Code, provides: 
"The chief of the police and the chief of the fire department 

shall have exclusive right to suspend any of the deputies, officers or 
employes in his respective department and under his management and 
control, for inco~petence, gross neglect of duty, gross immorality, 
habitual drunkenness, failure to obey orders given him by the proper 
authority, or for any other reasonable and just cause." 

This section gives to the chief of police the exclusive right to suspend 
any of the deputies, officers or employes of the police department, who are "under 
his management and control." 

Section 4487, General Code, provides: 
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"The director of public safety may suspend any of the employes 
of the police or fire department who are by law under his exclusive 
management and control, for incompetence, gross neglect of duty, 
gross immorality, habitual drunkenness, failure to obey orders given 
by the proper authority, or for any other reasonable a.nd just cause, 
and shall forthwith notify such employe of the charges against him, 
and, within five days thereafter, shall proceed to inquire into such 
charges and render his judgpient thereon, which judgment, if the 
charge be sustained, may be either suspension, reduction in rank or 
dismissal from the department, and such judgment in the matter shall 
be final, except as otherwise provided in this subdivision." 
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This section gives to the director of public safety the right to suspend 
the employes of the police department "who are by law under his exclusive con
trol and management." This section was placed in its present form in 101 Ohio 
Laws 297. Said Section 4487 when originally placed in the General Code, read: 

"No officer, secretary, clerk, sergeant, patrolman, fireman or other 
employe serving in the police or fire departments of any city shall be 
removed or reduced in rank or pay except as provided in this chapter 
for removals by the chiefs of the police and fire departments." 

This form of the section did not give any power to the director of public 
safety to suspend any of the employes of the police department. The amenda
tory act gives him that power. It is evident that the power was purposely given 
to the director of public safety. 

There is a difference in the two sections to be construed which will avoid 
a conflict in authority. Section 4379, General Code, gives the chief of police the 
power to suspend the officers and employes of the department, who are under 
his control and management, while Section 4487, General Code, gives the director 
of public safety the power to suspend employes of the police department who are 
under his excl]lsive control and management. The power to suspend held by 
each officer is limited to those officers or employes who are under his control 
and management. 

Are there, or may there be, two classes of employes in the police depart
ment; one under the control and management of the chief of police, anrl the 
other under the exclusive control and management of the director of ·public 
safety? 

Section 4368, General Code, provides: 

"Under the direction of the mayor, the director of public safety 
shall be the executive head of the police and fire departments. He 
shall be the chief administrative authority of the charity, correction 
and building departments. He shall have all powers and duties con
nected with and incident to the appointment, regulation and govern
ment of these departments except as otherwise provided by law. He 
shall keep a record of his proceedings, a copy of which certified by him 
shall be competent evidence in all courts." 

Section 4372, General Code, provides: 

"The chief of police shall have exclusive control of the station-
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ing and transfer of all patrolmen and other officers and employes in the 
department, under such general rules and regulations as the director of 
public safety prescribes." 

Section 4374, General Code, provides: 

"The police department of each city shall be composed of a chief 
of police and such inspectors, captains, lieutenants, sergeants, cor· 
porals, detectives, patrolmen and other police court officers, station 
house keepers, drivers and substitutes, as are provided by ordinance 
or resolution of council." 

Section 4375, General Code, provides: 

"The director of public safety shall have the exclusive manage
ment and control of all other officers, surgeons, secretaries, clerks and 
employes as are provided by ordinance or resolution of council. He 
may commission private policemen, who may not be in the classified 
list of the department, under such .rules and regulations as council 
prescribes." 

The provisions of Sections 4374 and 4375, General Code, were originally 
contained in one section, to wit, Section 149 of the Municipal Code, 96 Ohio 
Laws, page 70. 

By virtue of Sections 4372 and 4374, General Code, the chief of police is 
given the control and management of the officers enumerated in said Section 4374. 
By virtue of Section 43'75, General Code, the director of public safety is given 
exclusive control and management of all other officers, surgeons, secretaries, 
clerks and employes. 

The power of the chief of police to suspend given by Section 4379, General 
Code, applies to the officers and employes enumerated in Section 4374, General 
Code. And the power of the director of public safety to suspend as given by 
Section 4487, General Code, applies to the officers enumerated in Section 4375, 
General Code. 

The officer now in question is a patrolman. Patrolmen are specifically men
tioned in Section 4374, General Code, and also in Section 4372, General Code, 
wherein the chief of police is given the exclusive power to station and transfer 
all patrolmen. Therefore, the power to suspend a patrolman rests with the 
chief of police. 

A further question arises: Is this power to suspend a patrolman ex
clusively in the chief of police? 

In case of State vs. Baldwin, 77 Ohio St., 532, the second syllabus reads: 

"Under the new Municipal Code the mayor has authority to re
move an officer or appointee in the police department, upon inquiry 
into the cause of suspension, by the chief of police, of such officer or 
appointee; but he is without original jurisdiction to ·i-nquire into 
charges against such an officer (other than the chief of police) or 
appointee, and upon such an inquiry he is without authority to re
move an officer or appointee." 

The court in this case had under consideration Sections 147, 148 and 152 
of the Municipal Code, 96 Ohio Laws 70-71, and which are now known as Sec-
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tions 4368, 4372, 4373 and 4379 of the General Code. In carrying these sec
tions into the General Code, the provisions under consideration have not been 
materially changed, except that the director of public safety has been substi
tuted for the mayor in Section 4368, General Code. Also, in other sections, the 
board of public safety has been succeeded by the civil service commission. 

On pages 551 and 552 of the opinion in State vs. Baldwin, supra, Summers, 
J., says: 

"The evident purpose of the legislature respecting the police 
and fire departments, as indicated by the provisions relating to them 
in the new Municipal Code, was to adopt a civil service or merit sys
tem. The chief of police is made the executive head of the depart
ment under the direction of the mayor. He is given the exclusive 
right to suspend any "of the deputies, officers or employes under his 
management or control, and in case of suspension, he is required 
to certify such fact, together with the cause of such suspension, to the 
mayor, who then finally determines the matter, excepting that an ap
peal may be taken to the board of public safety in case the judgment 
of the mayor is one of removal. The mayor is given the exclusive 
right to suspend the chief of the police department, and in the 
event he suspends the chief it is his duty to certify such fact, together 
with the cause of suspension, to the board of public safety and it is 
given final jurisdiction. And it is made the duty of the mayor to 
prefer charges with council against any dir~ctor of public safety for 
incompetency, neglect of duty, malfeasance in office, habitual drunk
enness, or gross immorality, and it is made the duty of council to in
quire into the charges, in the manner provided for the removal of 
other officers of the municipality. Evidently it was thought that it 
would be conducive to the discipline or efficiency of the department, 
respecting the members of the police force, if the exclusive power 
of suspension should be vested in the chief of police, and if the mayor 
should not have original jurisdiction to remove members of the force, 
but only in the event of charges being certified to him by the chief. 
If the chief fails in his duty the exclusive power of suspending him 
is vested in the mayor, and he may suspend him and certify the fact 
to the board, so that the board of public safety does not deal directly 
with the members of the force or with the chief of the police, but ex
ercises its control through the mayor, and the mayor does not deal 
directly or immediately with the members of the force but with the 
chief of police, and the chief is given immediate control of the men." 

So under the present law, the director of public safety does not deal di· 
rectly with the patrolmen, but deals with them through the chief of police. The 
power of the chief of police to suspend a patrolman is granted in the same 
terms as was his power under consideration in the above case. The provisions 
of Section 4487, General Code, as amended in 101 Ohio Laws 297, do not in any 
way limit that power. The chief of police is given the exclusive right to sus
pend a patrolman. 

Therefore, the director of public safety cannot suspend a patrolman irre
spective of any action by the chief of police. 

Respectfully, 
TDIOTHY S. HOGAX, 

Attorney General. 
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728. 

TAXES AND TAXATION-TAXES ILLEGALLY LEVIED PRIOR TO JAN· 
UARY 1, 1910, AND COLLECTED WITHOUT DISTRESS ON PROP.ERTY 
CANNOT BE RECOVERED-AUTHORITIES MAY VOLUNTARILY RE· 
FUND. 

By .Section 12078-1, General Code, prov~swn is made for the recovery of 
illegal taxes, levied after January 1, 1910. Illegal taxes levied prior to that 
date, however, and paict under protest, cannot be recoverect unless payment was 
made when a distress was about; to be leviect for their payment. 

While this rule applies to the legal right of the tax payer to recover, a 
public official who has collectea a tax zevy which was plainly illegal may be 
actvised to refund the same. 

CoLUMBUS, OHIO, November 22, 1912. 

HoN. WILLIAM M. RoAcH, .Solicitor, Alliance, Ohio. 

DEAR Sm:-Your favor of September 20, 1912, is received in which you 
inquire: 

"Where a special assessment has been levied by a municipal cor
poration upon property for public improvement before January 1, 1910 
(Sec. 12078-1), and a property owner soon after the assessment had 
been levied, in order to save the interest on such assessment, desires 
to and does pay the entire assessment, but at the time of payment 
states to the auditor of such municipal corporation that he is paying 
the same under protest and asks to have and has marked by such of
ficer upon his receipt 'Paid under protest,' although at the time of 
such payment no effort had been made or attempted to be made to 
collect such assessment or to enforce payment by any process author
ized for that purpose, and there having been no attempt to levy a 
distress upon the property of the party paying such assessment. 
and the court afterwards determining such assessment to be illegal, 
can such person recover back to amount of the assessment so paid 
by him in excess of the legal assessment levied against such prop
erty?" 

You further state the facts upon which the question arises. It was an' 
assessment for the improvement of a street, wherein the entire cost was levied 
against the abutting property when only fifty per cent. could be levied. 

Section 12078-1, General Code, to which you refer, provides: 

"That if, by judgment or final order of any court of competent 
jurisdiction in this state, in an action not pending on appeal or error 
it has been or shall be adjudged and determined that any taxes or 
assessment or part thereof levied after January 1, 1910, was illegal 
and such judgment or order has not been made or shall not be made 
in time to prevent the collection or payment of such tax or assess
ment, then such tax or assessment or such part thereof as shall at 
the time of such judgment or order be then unexpended and in the 
possession of the officer collecting the same, shall be repaid and re
funded to the person paying such tax or assessment by the officer 
having the same in his possession." 
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This section specifically applies to taxes or assessments that are levied 
after January 1, 1910. In your case the special assessment was levied before 
January 1, 1910. This section cannot, therefore, apply to your case. 

In Whitbeck vs. ::.\linch, 84 Ohio St., 210, it is held in a per curiam opinion, 
as follows: 

"A party who pays an illegal assessment upon his property, can· 
not recover it back in a suit against the treasurer, unless the pay
ment was an involuntary one. To constitute the payment an involun
tary one, it must appear that the treasurer was about to levy a dis
tress upon the property of the party charged with the assessment: 
A simple protest against the validity of the assessment, with notice 
to the treasurer that the party intends to bring suit to recover i.t 
back, is not sufficient. In such case the general rule applies, if liti
gation is intended, it must precede payment, where, as in such cases, 
the party has a plain remedy provided by statute, Section 5848, Re
vised Statutes, and may resort to the same, and thereby avoid a dis
tress of his property." 

No syllabus is given to this case, and there is no statement of the facts. 
This case is considered by Sayler, judge of the superior court of Hamilton 
county, Ohio, in case of Van Ness vs. Brooks, 25 Bull. 307. The several causes 
of action in Whitbeck vs. Minch, su]_)ra, are set forth at page 307 of 25 Bulletin. 

The first cause of action is there given as follows: 

"Minch filed his petition in the common pleas of Cuyahoga 
county, in which he sets forth that on September 11, 1882, the city 
council of Cleveland passed an ordinance by which they levied a 
district sewer tax on all real and personal property in sewer dis
trict No. 7 of 4.5 mills on the dollar; that said tax was certified to 
the county auditor and placed on the tax duplicate for collection and 
was collected by the treasurer. This sewer district tax plaintiff says 
is illegal and void. On December 16, 1882, said sewer district tax 
being as aforesaid on said tax duplicate for collection, and said de
fendant refusing to receive the other taxes levied on the said property 
of plaintiff unless said district sewer tax was paid, and threatened 
unless it was paid to add a penalty thereto, and afterwards, if still 
unpaid, to collect all said taxes and penalty by summary procePd
ings, this plaintiff was compelled to, and did under protest pay to 
said defendant the first half of said district sewer tax on his said per
sonal property, said first half amounting to $187.85, no part of which 
has been repaid, and plaintiff asks judgment for this amount with 
interest." 

Seven other similar causes of action are shown. The facts in the first 
cause of action above set forth are similar to yours, except that in your case 
the special assessment had not been certified to the county treasurer for col
lection, and there was no refusal by the county treasurer to receive the other 
taxes upon the property. 

I assume also, from your letter, that these payments were made under 
protest before any action had been brought to enjoin the collection of such 
special assessment so paid. 

The case of Whitbeck vs. Minch, supra, is cited with approval in case of 
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~tterman vs. Express Co., 49 Ohio State 608, wherein Dickman, J., says at 
page 619: 

"In Whitbeck vs. Minch, 48 Ohio St., 210, it is said that, a party 
who pays an illegal assessment upon his property, cannot recover 
it back in a suit against the treasurer, unless the payment was an in· 
voluntary one. 

"It is difficult to lay down a rule by which to determine in the 
numerous cases that may arise, whether a payment has been made 
voluntarily or under compulsion. It has been repeatedly held, how
ever, that a mere protest against the validity of a tax or assessment, 
with notice to the treasurer that the party intends to bring suit to 
recover it back, is not alone sufficient to relieve the payment of its 
presumed voluntary character." 

In cases seeking the return of taxes or assessments paid under protest, 
it is necessary to show that such payments are involuntary and not voluntary. 
It is a question of fact to be determined from the circumstances of each par
ticular case. Section 12078-1, General Code, supra, modifies this rule, but as 
seen herein this section does not apply to your case. 

The facts submitted by you show that there was no compulsion or demand 
made for the payment of the special assessment. In· the first cause of action 
in case of Whitbeck vs. Minch, there was a further element, the county treas
urer refused to receive the other taxes unless the special assessment was paid. 
The court, nevertheless, held the payment to have been voluntary and denied 
the right to recover. 

I am, therefore, of the opinion that the payment in the case you submit 
was made voluntarily and without compulsion, and that the payment made 
under such circumstances cannot be recovered. 

ADDENDUM. 

Respectfully, 
'I'rMOTHY S. HOGA:N, 

Attorney General. 

However, the case you present seems to be one wherein a distinction might 
be drawn between the right of the property owner to recover and the obliga
tion of the public to refund. Where the facts are as plain as they seem to be 
in your case it does seem to me that the authorities would be warranted, if 
they are so inclined, in refunding this money. Nothing tends so strongly to 
create a feeling of revulsion in the citizen against law as a manifest injustice. 
This money was not collected even under the color of law. Its collection was 
in contravention of law plainly. I would suggest that you treat the claim just 
as if it were a judgment and honor it accordingly. 
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72!). 

AUDITOR'S CERTIFICATE OF SUFFICIENT FUXDS-::\IUNICIPAL COR
PORATIONs-PARTS OF EXPENDITURES ::\lAY NOT BE ::\lADE FR0:\1 
DIFFERENT FUNDS---<::ERTIFICATE NOT REQUIRED WHEN PRO
CEEDS OF ENTIRE BOND ISSUE EXPENDED. 

The object of Section 3506, General Code, requiring a certificate of the 
auditor that there are sufficient funds in the treasury before municipal bonds 
may be expended is to set aside certain funds tor the purpose of the expenditure 
and as this purpose is already accomplished, where a bond issue is provided 
tor the payment of the entire expenditure on a contract, the certificate of the 
auditor is not required in such instance. 

·where there is more than one contract to be paid out of a special fund, a 
certificate is required for each contract. 

When, therefore, bonds are issued for the manifold purpose of purchasing 
ground, erecting a fire house and equipping the same, and the auditor has cer
tified that there are sufficient funds in the treasury tor the expenditure of a 
certain sum for a fire engine, an excess over that sum may not be spent for 
said engine by taking part of the expenditure from the bond issue fund and the 
balance from the fire fund. 

CoLUllrnus, Orrro, October 24, 1912. 

HoN. T. F. THOMPSOX, City Solicitor, Zanesville, Ohio. 

DEAR Sm:-Under date of October 9, 1912, you inquire as follows: 

"Some few months ago council passed an ordinance providing 
for a bond issue for six thousand dollars for the purpose of purchasing 
a lot in the city of Zanesville, Ohio, on which to erect a fire station 
and also for the purpose of erecting a fire station on said lot, and 
for the purpose of equipping the same. Later council passed an 
ordinance authorizing the director of public safety to advertise for 
bids and enter into a contract for the purchase of a fire engine with 
which to equip said new station. On the later ordinance the auditor 
certified that there was money in funds for the purchase of said en
gine, to the amount of thirty-seven hundred and fifty dollars; after 
which the safety director advertised for bids for an automobile fire 
engine and entered into the contract for the purchase of an engine in 
the sum of fifty-five hundred and fifty dollars. This, of course, ex
ceeded the amount in the auditor's certificate, but there was at the 
time the certificate was put on said ordinancr, and now is sufficient 

,funds in fire apparatus to pay for the fire engine in the amount over 
and above what the certificate called for, to wit, about fifteen hun
dred dollars. 

"The question now arises has the city auditor authority to pay 
for said fire engine its full price in face of the fact that the certificate 
on the ordinance provided for only thirty-seven hundred and fifty 
dollars, and no certificate of funds was placed on the contract? 

"In our case we might be able to pay part out of the bond issue 
and part out of the fire apparatus; and the auditor's certificate as 
certified, might be treated as applying to that portion that is paid out 
of the fire apparatus, and a portion paid out of the bond issue, for 
which a certificate would not be necessary. 
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""We are convinced that the transaction has been regular and 
in good faith, but we do not want the auditor to become liable for 
paying out funds which he has no right to pay out." 

Section 3806, General Code, requires the certificate of the auditor as fol· 
lows: 

"No contract, agreement or other obligation involving the. ex
penditure of money shall be entered into, nor shall any ordinance, 
resolution or order for the expenditure of money, be passed by the 
council or by any board or officer of a municipal corporation, unless 
the auditor or clerk thereof, first certifies to council or to the proper 
board, as the case may be, that the money required for such con
tract, agreement or other obligation, or to pay such appropriation or 
expenditure, is in the treasury to the credit of the fund from which 
it is to be drawn, and not appropriated for any other purpose, which 
certificate shall be. filed and immediately recorded. The sum SO· cer
tified snail not thereafter be considered unappropriated until the cor
poration is discharged from the contract, agreement or obligation, or 
so long as the ordinance, resolution or order is in force." 

Section 3809, General Code, provides several exceptions thereto, and reads: 

"The council of a city may authorize, and the council of a vil
lage may make, a contract with any person, firm or company for 
lighting the streets, alleys, lands, lanes, squares and public places in 
the municipal corporation, or for furnishing water to such corpora
tion, or for the collection and disposal of garbage in such corpora
tion, or for the leasing of the electric light plant and equipment, or 
the waterworks plant, or both, of any person, firm or company there
in situated, for a period not exceeding ten years, and the require
ment of a certificate that the necessary money is in the trEasury 
shall not apply to such contract, and such requirement shall not apply 
to street improvement contracts extending for one year or more, nor 
to contracts made by the board of health, nor to contracts made by 
a village for the employment of legal counsel." 

The contract in question does not come within any of the exceptions 
provided for in Section 3809, General Code. 

In the case of City of Akron vs. Dobson, 81 Ohio St., 66, to which you 
call attention, the first and third syllabi read: 

"A municipal corporation may, under Section 2835, Revised 
Statutes, issue its bonds for the purpose of equipping buildings used 
by its fire department with apparatus other than, or in addition to 
fire engines. The special provisions of paragraph 27 do not govern 
the general provisions of paragraph 2 of that section. 

"Section 1536-205, Revised Statutes, providing that no contract, 
agreement or other obligation involving the expenditure of money 
shall be entered into, nor shall any ordinance, resolution or other 
order for the expenditure of money, be passed by the council or by 
any board or officer of the municipal corporation, unless the auditor 
of the corporation shall first certify to council that the money re
quired for the contract, agreement or other obligation, or to pay the 
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appropriation or exp~nditure, is in the treasury to the credit of the 
fund from which it is to be drawn and not appropriated for any 
other purpose, does not apply to an ordinance appropriating the money 
obtained by council, from a sale of bonds made by it, to the purpose 
for which the bonds were sold." 

1871 

The court's opinion upon the question of the requirement of a certificata 
is very short. Summers, J., says at pages 77 and 78: 

"It is also contended that the contract is void because the audi
tor did not certify to the council that the money required for the 
contract was in the city treasury as prescribed by Section 1536-205, 
Revised Statutes. The supplemental petition avers that the auditor 
did not so certify. This is denied by the answer in the circuit court, 
and that court does not make any finding upon that issue. This con
tract cannot create an obligation against the city in the nature of a 
debt, to meet which no funds have been provided. The council is
sued and sold the bonds and appropriated the proceeds to meet the 
expenditures it authorized, and any obligations incurred by the ordi
nance under the authority conferred are payable only out of the ap
propriation, so that the section can have no application to such a 
case." 

The opinion is based upon two propositions, first that the obligation 
creates no debt of the city for which no funds have been created, and second 
the obligations to be incurred are payable only from the appropriation which 
was the proceeds of the bonds. 

In your case it is sought to pay a part of· the contract price from a fund 
other than that secured by the sale of bonds, and the part to be paid from 
an additional fund would constitute a debt of the city for the payment of 
which no fund has been specially provided. The contract price to be paid for 
the fire engine, is to be paid partly from the fund realized by the sale of bonds 
and partly from the general revenues of the city. In the case above quoted 
from the entire contract price was to be paid from the amount realized from 
the sale of the bonds. 

The second syllabus in Emmert vs. City of Elyria,· 74 Ohio St., 185, 
reads: 

"Sections 45 and 45a of the Municipal Code (1536-205 and 1536-
205a, Revised Statutes, Bates 5th ed.), providing in substance that 
no contract involving the expenditure of money shall be entered into 
unless the auditor of the corporation shall first certifY to council 
that the money required for the contract is in the treasury to the 
credit of the fund from which it is to be drawn and not appropriated 
for any other purpose and that a contract entered into contrary to 
such provision shall be void and that the money to be derived from 
lawfully authorized bonds .or notes sold and in process of delivery 
shall be deemed in the treasury and in the appropriate fund, do 
not apply to contracts for street improvements, when bonds have been 
authorized by the municipality to be issued to pay the entire es
timated cost and expense of the improvement." 

In this case also "the entire estimated cost and expense of the im
provement" was to be paid from the fund realized from the sale of the bonds. 
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This case is, therefore, also distinguishable from the case which you submit. 
It is urged in behalf of the contract in question that there now is, and 

at the time the certificate of the auditor was made, there was sufficient money 
in the treasury over and above the amount certified to, to pay the difference 
in the contract price and the amount certified, and that this additional sum can 
be paid out of the fire apparatus fund. 

It does not appear, and I take it that the certificate of the auditor does not 
so show, that the amount certified was to be taken from any particular fund. 
In other words, when the auditor made his certificate, did he certify to funds 
which were in the treasury by reason of the bond sale, or to funds derived 
from the general revenue, or did he consider both sources in making his cer
tificate. These facts are material in deciding this question, and the certificate 
itself must show the manner in which the particular thirty-seven hundred and 
fifty dollars'was raised, if we are to apply the rule of exception laid down in 
81 Ohio St. 66, to any part of the contract price. The presumption would be 
that the special fund raised by the bond issue would be exhausted first in 
contracting for purposes within the object of such bond issue, before the gen
eral revenues would be touched. In the absence of any other showing it would, 
therefore, be presumed that the amount certified to was to be taken from the 
fund raised by the bond issue, or at least to the full extent of the balance in 
such fund if such balance was not sufficient to make up the entire amount 
certified. 

You state that the amount in the treasury other than that realized from 
the bond sale is about fifteen hundred dollars. If that is correct then part at 
least of the thirty-seven hundred and fifty dollars certified must be taken from 
the fund secured from the sale of bonds. 

Let us apply the different situations that may arise. In applying these 
situations it must be remembered that the purpose of a certificate of the 
auditor is to have a certain sum set aside for the purpose of the contract or 
expenditure to be made, and this sum cannot be used for any other purpose 
until the contract or obligation is performed or cancelled. 

If the thirty-seven hundred and fifty dollars was to be taken entirely 
from the bond sale, then the additional amount to be taken from the general 
revenue was not set aside for the purpose of this contract. There was no cer
tificate as to this additional amount. The entire amount certified was not to 
be taken from the general revenues, because there does not seem to have been 
that sum in the treasury derived from the general revenues. It is intended 
to take about $1,500.00 from the general revenues. You then would have a 
certificate applicable partly to the bond fund and partly to the other fund, 
and it is now sought to take an additional amount, either from the bond fund, 
or from the general revenue. If the additional amount is to be taken from 
the bond fund, you have the situation of a certificate as to part of said bond 
fund and no certificate as to the other part. If the additional amount is to be 
taken from the general revenue, then you have no certificate as to that. 

No situation presents itself that will not lead to confusion and doubt. 
The purpose of the certificate of the auditor is to secure certainty that there 
is a fund in the treasury to meet the obligations of the city. This certainty 
cannot be secured in your case by making the certificate applicable to only a 
part of an entire Expenditure made on behalf of the city. 

The rule stated in 81 Ohio St., 66 and 74 Ohio St., 323, is therein applied 
when the entire expenditure is to be made from the special fund created by 
the bond issue and the sale of the bonds. It is an exception to the require
ment of Section 3806, General Code, and the exception made in the foregoing 
cases should not be extended without reason and authority therefor. 



A...'\Nl:A.L REPORT OF THE ATTOR!-."'EY GENERAL. 1873 

In case of the Village of Carthage vs. Diekmeier, 79 Ohio St., 323, it is 
held: 

"Where a municipal corporation, by sale of its bonds, creates a 
fund for the improvement of certain streets, and takes the necessary 
steps to receive and accept bids and to contract separately for the 
improvement of each of said streets, the following certificate filed 
by the clerk of the corporation at the time the bid is accepted and 
contract executed, to wit: 'I hereby certify that there is money in 
the village treasury in the fund from which the above fund is pro
posed to be drawn for payment of the village portion of the im
provement and not appropriated for any other purpose sufficient to 
pay for the same. L. Hall, village clerk,' is not in compliance with 
Section 2702 (old number), Revised Statutes, in that it is not cer
tified that a specified sum of money required for the contract to im
prove the street 'is in the treasury to the credit of the fund from 
which it is to be drawn, and not appropriated for any other pur
pose.' 

"Where the above defect in the certificate is discovered before 
the execution of the contract, and the clerk of the corporation, in the 
presence of the municipal council and with its knowledge and con
sent, amends the certificate by inserting therein, although in figures, 
the sum of money required for the contract, and the certificate so 
amended is filed and recorded as required by said section, and the 
contract then executed, said certificate is a limitation on the amount 
to be paid on the contract for that street, beyond which the corpora
tion is not liable to the contractor." 

A certificate that sufficient money is in the treasury to pay the obliga
tion and not otherwise appropriated, is not sufficient. The amount must be 
specified, and the amount so specified is a limit upon the amount to be paid 
upon the contract. The fund in the last cited case was raised by a bond issue 
for the improvement of certain streets. Separate contracts were entered into 
for each street, and a certain amount of the fund appropriated to each street. 

On pages 340 and 341, Price, J., says: 

"It is contended that the certificate without the figures is ac
cording to the language of the statute, and therefore sufficient; that 
the statute does not require a definite sum to be certified as being 
in the treasury, but that it is a compliance to certify that there is 
enough in the treasury unappropriated to other purposes, to meet the 
obligation or contract. If there was but a single contract or ex
penditure in contemplation, the claim might be tenable in such an 
instance, but this we do not decide. But in the present case it ap
pears there were eighteen resolutions, including the one I:iere involved, 
adopted at the same council meeting. The bids accepted were sep
arate for the different streets, and separate contracts were executed 
for such streets. 
• • • 

• 
• * 

• 
• 
• • • • * • 

"Whatever may be the correct view as to the meaning of this 
statute where a single contract is let, it seems to be a reasonable 
construction that there be a definite sum certified for each contract 
where there are several of the same species entered into at the same 
time to be paid from a theretofore gross fund. It would seem con
ducive, if not necessary to the safety of each contractor, that a definite 
sum be certified, because it is on the performance of that act by the 



1874 CITY SOLICITORS 

village clerk that the money to discharge the obligation is set apart 
and appropriated, and which 'shall not thereafter be considered 
unappropriated,' etc." 

The court holds in this cal:!e that where there is more than one contract 
to be paid from a special fund, a certificate is required, in order that a cer
tain portion of the specified fund may be appropriated to pay each contract. 
In your case it is evident that there was more than one contract. The six 
thousand dollar bond issue would be sufficient to pay for the fifty-five hun
dred and fifty dollar fire engine, if no other contract or obligation had been 
paid therefrom. In addition to having more than one contract, you also have 
the situation of paying part from the amount realized from the bond sale 
and a part from the funds secured from the general revenue of the city. 

Where part of a contract is to be paid from a special fund set apart for 
the purpose of such contract and a part from the funds derived from the 
general revenue, a certificate of the city auditor that the money is in the 
treasury and not otherwise appropriated, is required as to the entire amount 
to be expended by such contract. 

The certificate in your case was made as to thirty-seven hundred and 
fifty dollars and that is a limitation upon the amount that can be expended 
upon the contract i'n question. The contract price exceeds this amount and 
is therefore illegal and does not bind the city. The city auditor would not be 
authorized to pay the contract price. 

747. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 

OFFICES COMPATIBLE-ciTY SOLICITOR AND PROSECUTING AT
TORNEY. 

There is not express statutory inhibition against one person holding both 
the Of/ice of prosecuting attorney and city solicitor at the same time . 

.And, inasmuch as the duties of the of/ice do not conflict as to come within 
the common law rule of incompatibility, one individual may simultaneously 
hold both offices. 

CoLUMBUS, OHIO, November 30, 1912. 

HoN. C. W. W:HITE, City Solicitor, Gallipolis, Ohio. 

DEAR Sm:-Under date of November 22, 1912, you inquire of this depart
ment as follows: 

"I am now serving as city solicitor and have another year yet 
to serve, and at the last election I was elected to the office of 
prosecuting attorney of this county, and I would like very much to 
have your opinion as to whether I can hold both offices." 

There are certain offices which a prosecuting attorney cannot hold be
cause of statutory inhibition. 

Section 11, General Code, provides: 

"No person shall hold at the same time by appointment or elec-
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tion more than one of the following offices: sheriff, county auditor, 
county treasurer, clerk of the court of common pleas, county recorder, 
prosecuting attorney, probate judge, and justice of the peace." 

This section does not prevent the prosecuting attorney from being also 
the solicitor of a city. 

Section 2910, General Code, provides: 

"No person shall be eligible as a candidate for the office of 
prosecuting attorney, or be elected thereto, who is not an attorney 
and counsellor at law, duly licensed to practice in this state. No 
prosecuting attorney shall be a member of tij.e general assembly of 
this state, or mayor of a city or village. No county treasurer, county 
auditor, county surveyor or sheriff, shall be eligible as a candidate 
for, or elected to, the office of prosecuting attorney." 

This section prohibits the prosecuting attorney from being a mayor of 
a city or village, but says nothing as to city solicitor. 

There is no statutory inhibition against the same person holding the 
positions of prosecuting attorney and city solicitor at the same time. The 
question arises, are the two positions incompatible? 

The rule of incompatibility of offices is stated by Dustin, J., in case of 
State vs. Gebert, 12 Cir. Ct. N. S. 274, on page 275 of the opinion, where he 
says: 

"Offices are considered incompatible when one is subordinate 
to, or in any way a check upon the other; or, when it is physically 
impossible for one person to discharge the duties of both." 

There are three grounds of incompatibility: 
First-Physical impossibility of the same person performing the duties 

of both offices; 
Second-When one office is subordinate to the other; 
Third-When one office is in any way a check upon the other. 
Whether ot: not it is physically possible for the same person to hold two 

offices at the same time must be determined from the facts and circumstances 
of each case. 

In many counties in this state it would be physically possible for the 
same person to be prosecuting attorney of the county and at the same time to 
be solicitor of a city or village in such county. In other counties the duties 
required of these two officers would make this physically impossible. This de· 
partment cannot determine the physical possibility or impossibility from the 
facts submitted. 

The office of city solicitor is not subordinate to the office of prosecuting 
attorney, or vice versa. 

In order to determine if these two offices are in any way a" check upon 
each other it is necessary to look to the duties of the respective offices. 

The city solicitor is the legal adviser and attorney of the city which is a 
separate and distinct body from that of the county of which the prosecuting 
attorney is the legal authority. 

The duties of a city solicitor are prescribed in Section 4303, et seq., Gen
eral Code, and these sections refer to his duties as the legal counsel of the 
city and have no reference to the county. 

Section 4305, General Code, provides: 
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"The solicitor shall prepare all contracts, bonds and other in
struments in writing in which the city is concerned, and shall serve 
the several directors and officers mentioned in this title as legal 
counsel and attorney_'' 

Section 4306, General Code, provides: 

"The solicitor shall also be prosecuting attorney of the police or 
mayor's court. When council allows an assistant or assistants to 
the solicitor, he may designate an assistant or assistants to act as 
prosecuting attorney or attorneys of the police or mayor's court. 
The person thus designated shall be subject to the approval of the 
city council." 

Section 4307, General Code, provides: 

"The prosecuting attorney of the police or mayor's court shall 
prosecute all cases brought before such court, and perform the same 
duties, as far as they are applicable thereto, as required of the 
prosecuting attorney of the •county. The city solicitor or the as
sistant or assistants whom he may designate to act as prosecuting 
attorney or attorneys of the police or mayor's court shall receive for 
this service such compensation as council may prescribe, and such 
additional compensation as the county commissioners shall allow." 

This latter section does not place upon the city solicitor when acting as 
police prosecutor any of the duties of the prosecuting attorney of the county. 
It prescribes the duties of the police prosecutor and requires that he shall 
perform the same duties "as far as they are applicable thereto, as required of 
the prosecuting attorney of the county." 

In other words the city solicitor or his assistant is prosecutor in the 
police or mayor's court, and the prosecuting attorney of the county is the 
prosecutor before the county courts. Their duties as such prosecutors are 
similar but they act before different jurisdictions. They may be required to 
act in the same case, but in such event they act in different stages of such 
case. 

The duties as prosecutor of the police or mayor's court are not a check 
upon the duties of the prosecuting attorney of the connty. 

Section 4308, General Code, provides: 

"When required so to do by resolution of the council, the 
solicitor shall prosecute or defend, as the case may be, for and in 
behalf of the corporation, all complaints, suits and controversies in 
which the corporation is a party, and such other suits, matters and 
controversies as he shall, by resolution or ordinance, be directed to 
prosecute, but shall not be required to prosecute any action before 
the mayor for the violation of an ordinance with'lut first advising 
such action." 

Section 4311, General Code, provides: 

"The solicitor shall apply in the name of the corporation, to 
a court of competent jurisdiction for an order of injunction to restrain 
the misapplication of funds of the corporation, or the abuse of its 
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corporate powers, or the ex(cution or performance of any contract 
in behalf of the corporation in contravention of the laws or ordi
nance governing it, or which was procured by fraud or corruption." 
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The duties devolving upon the city solicitor by virtue of these sections 
do not make the office of prosecuting attorney a check upon the office of city 
solicitor, or vice versa. 

The duties of a prosecuting attorney are presl'rib~d in Section 2914, et 
seq., General Code. 

Section 2916, General Code, provides: 

"The prosecuting attorney shall have power to Inquire into the 
commission of crimes within the county and shall prosecute on be
half of the state all complaints, suits and controversies in which 
the state is a party, and such other suits, matter" and controversies 
as he is directed by law to prosecute within or without the county, 
the probate court, common pleas court and circuit court. In con
junction with the attorney general, he shall also prosecute cases in 
the supreme court arising in his county. In every case of convic
tion, he shall forthwith cause execution to be issued for the fine and 
costs, or costs only, as the case may be, and faithfully urge the col
lection until it is affected (effected), or found to be impracticable, 
and forthwith pay to the county treasurer all moneys belonging to 
the state or county, which come into his possession as fines, for
feitures, costs or otherwise." 

Section 2917, General Code, provides: 

"The prosecuting attorney shall be the legal adviser of the 
county commissioners and all other county officers and county boards 
and any of them may require of him written opinions or instruc
tions in matters connected with their official duties. He shall prose
cute and defend all suits and actions which any such officer or board 
may direct or to which it is a party, and no county officer may em
ploy other counsel or attorney at the expense of the county except 
as provided in Section 2412. He shall be the legal adviser for all 
township officers, and no such officer may employ other counsel or 
attorney except on the order of the township trustees duly entered 
upon their journal, in which the compensation to be paid for such 
legal services shall be fixed. Such compensattion shall be paid from 
the township fund." 

Section 2920, General Code, provides: 

"The prosecuting attorney shall prepare in legal form the official 
bonds for all county officers, and see that the acceptance thereof by 
the proper authorities, the signing thereof, and all the endorsements 
thereon, are in conformity to law, and that they are deposited with 
the proper officer. The bond of no county officer shall be accepted 
or approved by the person or tribunal authorized to approve it, 
until the prosecuting attorney of the county has inspected it, and 
certified thereon that it is sufficient. In case of vacancy in the office 
of prosecuting attorney or of his absence or disability, such duties 
shall be discharged by the probate judge." 
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Section 2921, General Code, provides: 

"Upon being satisfied that funds of the county, or public moneys 
in the hands of the county treasurer or belonging to the county, are 
about to be or have been, misapplied, or that such public moneys 
have been illegally drawn, or withheld from, the county treasury, 
or that a contract in contravention of law has been, or is about to be 
entered into, or has been or is being executed, or that a contract 
was procured by fraud or corruption, or that any property, real or 
personal, belonging to the county is being illegally used or occu
pied, or is being used or occupied in violation of contract, or that 
the terms of a contract made by or on behalf of the county are be
ing or have been violated, or that money is due the county, the prose
cuting attorneys of the several counties ·of the state may apply, by 
civil action in the name of the state, to a court of competent juris
diction, to restrain such contemplated misapplication of funds, or 
the completion of such illegal contract not fully completed, or to re
cover, for the use of the county, all public moneys so misapplied or 
illegally drawn or withheld from the county treasury, or to recover, 
for the benefit of the county, damages resulting from the execution 
of such illegal contract, or to recover, for the benefit of the county, 
such real or personal property so used or occupied, or to recover, 
for the benefit of the county, damages resulting from the non-per
formance of the terms of such contract, or to otherwise enforce it, 
or to recover such money due the county." 

The duties prescribed in the foregoing sections for a prosecuting at
torney are not incompatible with the duties of a city solicito,r as being a 
check upon the one or the other office. 

In proceedings for the annexation of territory to a city the duties of a 
city solicitor and of a prosecuting attorney of the county may be conflicting. 

Section 3559, General Code, provides: 

"The council of the corporation, by a vote of not less than a 
majority of the members elected, shall pass an ordinance authorizing 
such annexation to be made, and directing the solicitor of the cor
poration, or some one to be named in the ordinance, to prosecute 
the proceedings necessary to effect it." 

Section 3549, Ge~eral Code, provides: 

"The petition shall be presented to the board of commissioners 
at a regular session thereof, and when so presented the same pro
ceedings shall be had as far as applicable, and the same duties in 
respect thereto shall be performed by the commissioners and other 
officers, as required in case of an application to be organized into a 
village under the provisions of this division. The final transcript 
of the commissioners, and the accompanying map or plat and peti
tion, shall be deposited with the auditor or clerk of the municipality 
to which annexation is proposed to be made, who shall file them in 
his office." 

The proceedings directed to be prosecuted by the city solicitor by Sec
tion 3559, General Code, are to be had before the county commissioners by 
virtue of Section 3560, General Code, which reads: 
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"The application of the corporation to the county commissioners 
for such purpose shall be by petition, setting forth that, under an 
ordinance of the council the territory therein described was authorized 
to be annexed to the corporation. The petition shall contain an 
accurate description of the territory, and be accompanied by an 
accurate map· or plat thereof." 

Section 3561, General Code, provides: 

"When the petition is presented to the commissioners, like pro
ceedings shall be had, in all respects, so far as applicable, as are 
required in case of annexation on application of citizens in this 
chapter." 
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The prosecuting attorney is the legal adviser of the county commissioners. 
He may be called upon by the commissioners to advise them of their duties in 
the proceedings. The statutes, however, do not specifically require the prose
cuting attorney to perform any duties in connection with such annexation 
proceedings. 

This situation would not constitute the office of prosecuting attorney a 
check upon the office of city solicitor, nor make one subordinate to the other. 
It might raise a question of physical possibility to perform the duties of the 
two offices. This situation may never arise and as it applies to the physical 
possibility, the incompatibility must be determined when that situation arises. 

The prosecuting attorney is a member of the budget commission. 
Section 5649-3b, General Code, provides: 

"The county auditor, the mayor of the largest municipality in 
the county as shown by the last federal census, and the prosecuting 
attorney shall constitute a board to be !mown as the budget commis
sioners, for the annual adjustment of the rates of taxation. The 
budget commissioners shall meet at the auditor's office in each county 
on the first Monday of June, annually and complete their work on 
or before the first Monday in July next following. Each member 
thereof shall be sworn, faithfully and impartially, to perform the 
duties imposed upon him by this act. Two members shall constitute 
a quorum. The auditor shall be the secretary of the budget com
missioners and shall keep a full and accurate record of their pro
ceedings. The auditor shall appoint such messengers and clerks as 
the board deem necessary, who shall receive not tcr exceed three dol
lars per day for their services for the time actually employed, which 
shall be paid out of the county treasury. The budget commissioners 
shall be allowed their actual and necessary expenses, such expenses 
to be itemized and sworn to by the person who incurred them, and 
paid out of the county treasury when approved by the budget com
missioners." 

Section 5649-3c, General Code, provides: 

"The auditor shall lay before the budget commissioners the an
nual budgets submitted to him by the boards and officers named 
in Section 5649-3a of this act, together with an estimate to be pre
pared by the auditor of the am<mnt of money to be raised for state 
purposes in each taxing district in the county, and such other in-
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formation as the budget commissioners may request, or the tax com
mission of Ohio may prescribe. The budget commissioners shall ex
amine such budgets and estimates prepared by the county auditor, 
and ascertain the total amount proposed to be raised in each taxing 
district for state, county, township, city, village, school district, or 
other taxing district purposes. If the budget commissioners find that 
the total amount of taxes to be raised therein does not exceed the 
amount authorized to be raised in any township, city, village, school 
district, or other taxing district in the county, the fact shall be cer
tified to the county auditor. If such total is found to exceed such 
authorized amount in any township, city, village, school district, or 
other taxing district in the county, the budget commissioners shall 
adjust the various amounts to be raised so that the total amount 
thereof shall not exceed in any taxing district the sum authorized to 
be levied therein. In making such adjustment the budget commis
sioners may revise and change the annual estimates contained in 
such budgets, and may reduce any or all the items in any such budget, 
but shall not increase the total of any such budget, or any item 
therein. The budget commissioners shall reduce the estimates con
tained in any or all such budgets by such amount or amounts as will 
bring the total for each township, city, village, school district, or 
other taxing district, within the limits provided by law. 

"When the budget commissioners have completed their work 
they shall certify their Jlction to the county auditor, who shall as
certain the rate of taxes necessary to be levied upon the taxable 
property therein of such county, and of each township, city, village, 
school district, or other taxing district, returned on the grand dupli
cate, and place it on the tax list of the county." 

The city solicitor has no official duties in connection with .the preparation 
of the city's annual budget, except in his advisory capacity as legal counsel 
of the city. The mayor of a city has more to do in the preparation of the 
city's budget than the city solicitor, and yet the statute makes the mayor 
of the largest city in the county a member of the budget commission . 

.r.The duties of a member of the budget commission are separate and dis
tinct from the duties of a city solicitor and also from the duties of a prose
cuting attorney as such. These offices are not a check one upon another, and 
none of them are subordinate to the other.} 

I am of opinion, therefore, that where it is physically possible for the 
same person to perform the duties of city solicitor and prosecuting attorney 
of a county at the same time, the two offices are not incompatible and may be 
held by the same person at the same time. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 
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PARKS-PURCHASE OF ADDITIO~AL LAND· AN E\IPROVE~lENT FOR 
WHICH PARK TRUSTEES ::\lAY EXPEND FUNDS APPROPRIATED 
BY CQUNCIL FOR ";\lAINTAINING AND IMPROVING PARK." 

When council passes an ordinance appropriating $20,000 tor "improving 
ana maintaining" a certain public park, this tuna is s1~bject to control by the 
park trustees under Section 4072, General Code. 

The purchase of additional lana is an "intprovement" tor which saia trus
tees may expend, the money. 

COLUll11lUS, OHIO, December 20, 1912. 

Hox. GEORGE BUXTIXG, City Solicitor, Warren, Ohio. 

DEAR Sm:-1 am replying to yours of December 7, 1912, wherein you say 
that one Packard donated a park to your city, which from time to time has 
been improved by appropriations of money on the part of the city. You further 
say that the last ordinance appropriating $20,000 reads: "for the purpose of 
improving and maintaining the public park known as Packard park;" that 
the trustees desire to appropriate about six acres of land adjoining the present 
park. 

You then inq~ire whether this additional tract of land can legally be 
paid for out of the above mentioned $20,000; and whether this six-acre addition 
to the original park is an "improvement." 

In the first place, the trustees of this park cannot bring appropriation pro
ceedings to acquire this six-acre tract. That must be done by the city, unless 
the owner, or owners thereof, convey the same to the city, which holds the 
title to all parks, whether by donation, conveyance, or appropriation. 

The original park having been donated to the city, its care, custody, con
trol and future are governed by Sections 4066, et seq., General Code, which pro
vide for a board of trustees to manage the same. These sections are quite 
broad, and the trustees are vested with full control of the park, and all funds 
raised or acquired, in relation thereto. 

Section 4071 General Code, provides for the meetings of the trustees, their 
records, rules, and that the auditor or clerk of the municipality shall be the 
clerk of the board. 

Section 4072 enumerates the powers of the board as follows: 

"Such trustees shall have the entire management and control of 
such property or funds, all improvements of every nature within such 
parks, moneys derived from levies made for park purposes, moneys 
from the general fund appropriated by the council for such purposes, 
proceeds of bonds issued ,or sold for park purposes, and of moneys 
or other property donated to any such municipality for park pur
poses, all of which moneys shall be placed in a special fund called 
the 'park fund,' and shall be disbursed by the treasurer of any such 
city or village, only upon a warrant of the auditor or clerk, drawn 
in accordance with the order of the board of park trustees." 

This is a far reaching section, and gives these trustees almost unlimited 
control over all "park funds." It would seem that it makes no difference how 
the funds for "park purposes," of the class to which this one belongs, are de
rived, the trustees are absolute masters of the disposition thereof. 
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They are given entire management and control of moneys appropriated 
from the u.eneral tuna by council tor "park purposes." 

This "park fund" by Section 4072, is in the hands of the city treasurer 
as a special fund, and can only be disbursed by an order from the park trus
tees. So then this $20,000 is a "park fund" and the trustees 'can disburse it 
for "park purposes." 

Is the acquiring of additional ground adjoining the old park an improve
ment? In my mind it clearly is. Anything which makes the old park greater, 
more commodious, better for the accommodation and convenience of the pub
lic, more beautiful by territorial extension, more valuable, is an improve
ment. 

"Improvement" and "improve" in the dictionaries and law books (See 
21 Cyc. 1743) are interpreted to mean: "to make better," "to increase," "to aug
ment," "to make useful additions," "a valuable addition or betterment," etc. 

So that in my <>pinion the $20,000 or fund is properly subject to be drawn 
upon by the park trustees, in payment for the six acres, when it becomes the 
property of the city, and a part of the old park, either by purchase or appro
priation. 

This is not a matter of narrow construction, but must be looked at in a 
practical manner under all the facts. When the council placed in the "park 
fund" oQf your city this amount of money, it conferred upon the park trustees 
the authority to pay therefrom any reasonable amount for acquired territory 
for park purposes, and the same would fall within the title of your ordinance, 
"fOr the purpose of improving and maintaining the public park known as 
Packard park." 

753. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 

PRESIDENT OF COUNCIL VOTES FN CASE OF TIE-VACANCY FILLED 
BY APPOINTMENT BY MAYOR-RIGHTS OF COUNCIL TO PROVIDE 
FOR ELECTION IN QUESTION OF CITY CHARTER ON OWN INITIA
TIVE AND UPON PETITION OF ELECTORS-BALLOT TO CONTAIN 
FIFTEEN NAMES. 

When a vacancy arises in the position of president of the council of a 
city, the same is to be filled by appointment by the mayor, under Section 4252, 
General Oode. 

Under Section 4272, General Oode, the president of the council of a city 
is entitled to a vote in case of a tie vote on an ordinance or resolution. 

Under proposal forty of the constitutional amendments, council may by 
a two-thirds vote of its members and on its own initiative, provide tor an elec
tion upon the question of a city charter. But upon petition of ten per cent. of 
the electors, it becomes mandatory upon the council to provide tor such sub
'lltission, under the same proposal. 

The phrase "provision shall be made thereon for the election of fifteen 
electors" requires that the ballot shall present at least fifteen names to be 
voted on by the electors. 

CoLu:r.mus, OHIO, December 21, 1912. 

HoN. JoNATHAN TAYLOR, Oity Solicitor, Akron, Ohio. 

DEAR Srn:-1 have your letter of October 18, 1912, in which you ask: 
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"1. Whether the successor of the president of the council, in 
case of his resignation, should be appointed by the mayor or council? 

"2. In case of a tie vote on an ordinance or resolution is the 
president of the council entitled to vote thereon? 

"3. Should a petition of electors be filed with the council before 
it provides for submission to electors as to question of city charter? 

"4. What is meant in proposal forty by the phrase "provision 
shall be made thereon for the election of fifteen electors?" How are 
they nominated, by whom, etc.?" 

In reply would say, Section 4252 General Code reads: 

"In case of death, resignation, removal or disability of any 
officer or director of any department of a city, unless otherwise pro
vided by law, the mayor thereof shall fill the vacancy by appoint
ment, and such appointment shall continue for the unexpired term 
and until a successor is duly appointed, or duly elected and qualified, 
or until such disability is removed." 
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In the absence of a specific provision of law for the filling ,of a vacancy 
occasioned by the resignation of the president of the council (which I am 
unable to find) the above section would govern, and the mayor would ap
point. 

Section 4272 General Code reads: 

"The president of council shall be elected for a term of two 
years, commencing on the first day of January next after his election, 
and shall serve until his successor is elected and qualified. He shall 
be an elector of the corporation, and shall preside at all regular and 
special meetings of council, but shall have no vote therein except 
in case of a tie." 

This answers your second question in the affirmative. 
In proposal forty will be found this language: 

"The legislative authority of any city or village may by a two
thirds vote of its members, and upon petition of ten per cent. of the 
electors shall forthwith provide, etc." 

This I construe to mean that the council may, by a two-thirds vote of its 
members, and on its own initiative provide for such election; but upon peti
tion of t€n per cent. of the electors it becomes mandatory upon the council to 
provide for such submission. 

Your fourth inquiry raises a question of fact rather than law, the phrase 
"provision shall be made thereon" refers to the ballot rather than the ordi
nance, and the ordinance should_ be so drawn that the ballot provided for the 
electors should give them an opportunity to select the fifteen electors who 
shall prepare the charter. A ballot without fifteen names upon it would prob
ably not comply for the reason that it would not afford the electors an oppor
tunity to select. One with a greater number than fifteen, with direction to 
the electors to vote for any fifteen of the names on the ballot, would no doubt 
be a ballot sufficiently complying with the amendment. 

Yours very truly, 
TDfOTHY S. HOOA:N, 

Attorney General. 
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754. 

ASSESSMENTS-INJUNCTION AGAINST ASSESSMENT FOR STREET IM· 
PROVEMENTS AT MORE THAN ONE-THIRD OF VALUE-REASSESS· 
MENT BY COUNCIL. 

Where assessments for street improvements under the toot front· rule are 
made against property in excess of one-third value of the premises, the council, 
not having determined the value of the property ana no committee having been 
appointed to assess values ana determine benefits; 

Held: It is best for the lot owner to enjoin ana thus compel the council 
to reassess under Section 3902, General Ooae. 

CoLUll1nus, OHIO, December 20, 1912. 

HoN. R. E. MYGATT, City Solicitor, Conneaut, Ohio. 

DEAR Sm:-ln your letter of December 6th, you state that two assessments 
were niade against the property of one Kate Murphy, under the foot-front rule; 
that the same were in excess of one-third of the value of the premises; that 
the council did not determine the value of the property, and no committee to 
assess values and determine benefits was appointed, and inquire: 

"Does the city council have such right to fix the value of land 
assessed for improvements when the assessment is made by the foot
frontage rule and rebate the amount of the assessment to an amount 
not exceeding one-third of such new valuation, and is there any m!}thod 
of correcting the error except by an injunction proceeding by the 
property owner in a court of competent jurisdiction?" 

You call attention to the opinion of my predecessor in office found on page 
1040 • of "Opinions of Attorney General for 1910-1911." and state you have been 
following it. 

Section 3902, General Code, reads: 

"When it appears to the council that a special assessment is 
invalid, by reason of informality or irregularity in the proceedings, 
or when an assessment is adjudged to be illegal, by a court of com
petent jurisdiction, the council may order a reassessment, whether the 
improvement has been made or not." 

I can see no reason for taking a different view from that taken by Mr. 
Denman in his opinion referred to. 

The question before him, however, was different from the one you present, 
in that it was there assumed that council had taken legislative action in the 
matter, while you state they did not do so. 

Whether the omission to do the things mentioned by you (which, if done 
at the time of making the assessment might not have changed matters) would 
authorize action to be taken on account of "irregularity or informality" as 
set forth in Section 3902, is not now necessary to determine, although I in
cline to the view that it would; but as the easiest way out is for the lot owner 
to enjoin and thus compel the council to reassess, I think it the best course 
to be pursued. Yours very truly, 

TiliiOTHY s. HOGAX, 
Attorney General. 
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ASSESS::\1ENT8-CITY ::.\IT:ST PAY O~EJ.FIFTIETH OF COST BUT ~OT FOR 
STREET. INTERSEC'I'ION OF A SANITARY SEWER-BONDS FOR 
CITY'S SHARE 11A Y BE AUTHORIZED IN ORDINANCE PROVIDING 
BO~DS FOR OTHER PURPOSES WHEN Il\lPROVE::.\lENTS AUTHOR
IZED BY COUNCIL. 

By virtue of Section 3820, General Code, the city is required to pay not 
less than one-fiftieth of all the cost ana expense ot a sanitary seu:er and of a 
storm sewer; and in addition thereto the city is required, to pay the cost of in
tersection~ of a storm sewer, but the city is not required, to pay the cost of in
tersections of a private sanitary sewer with a streeb. 

Where the construction of a sanitary seu;er has been provided for ancl 
authorizecl and thereafter bonds are to be issued to pay the city's share, of t·he 
cost of such improvement, such bond issue may be providecl tor in an ordinance 
which provides tor the issue of bonds to pay the share of the city of other street 
ana sewer improvements, tvhen such improvements have been authorized by 
council. 

CoLUli1BUS, Onro, November 18, 1912. 

Hox. CARL J. GcGLER, City Solicitor, Galion, Ohio. 

DEAH Sue-Your favor of October 26,1912, is received in which you inquire: 

"First. Do the provisions of Section 3820, General Code, that 
the corporation must pay not less than one-fiftieth of the cost and 
expense of an improvement and the cost and expense of intersections 
apply to sewers both sanitary and storm water. 

"Second. Can the city by ordinance provide for a blanket bond 
issue to raise money to pay the city's cost and expense of improv
ing various streets and in the same ordinance provide for bonds for 
the city's portion of the cost and expense for sanitary sewers if it is 
required to pay a part of the cost and expense?" 

Section 3820, General Code, to which you refer, provides: 

"The corporation shall pay such part of the cost and expense of 
improvements for which special assessments are levied as council 
deems just, which part shall be not less than one-fiftieth of all such 
cost and expense, and in addition thereto, the corporation shall pay 
the cost of intersections." 

In case of Close vs. Parker, 20 Cir. Dec. 384, the third syllabus reads: 

"The provision of the Municipal Code as to improvements for 
which special assessments are made that "the corporation shall pay 
the cost of intersection" (Rev. Stat. 2373; Lan. 3604; B. 1536:213; 
lllun. Code, Sec. 53) bas reference to the parts of street improvements 
at the intersections of streets, one with another. It has no appli
cation to the crossing of a street by a sewer for locaz sanitary drain
age." 

This decision was affirmed without report as shown at 79 Ohio State 444. 
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In commenting upon this decision and its affirmance by the supreme court, 
Page and Adams say in a note to said Section 3820 of their Annotated General 
Code: 

"The decision in Ball vs. Portsmouth, 82 0. S. 151, given above, 
makes likely that the affirmance was for some other reason than the 
approval of the view herein expressed." 

This seems to cast some doubt upon the correctness of the holding in the 
above case. 

·wildman, J., in Close vs. Parker, supra, says on pages 387 and 388: 

"It is claimed also in the petition that the assessment is in
valid in that there is no deduction for intersectons. In order that I 
may state the position of counsel for the plaintiff fairly, I read from 
his brief: 

* * 
,. 

* * * * * * 
" 'From paragraph 8 of the agreed statement it appears that the 

city was not charged with the cost of any intersection.' 
" 'If the crossing of the streets by sewer 930 forms intersection~ 

under the terms of the statute, it is conceded in Par. 7 of the agreed 
statement that the assessment is excessive by 9.93 per cent.' 

"'I'he provisions of the Municipal Code of 1902, relied upon by 
counsel as changing the character of an intersection the construc
tion of which is to be paid for by the city is Sec. 53 (Rev. Stat. 
2373; Lan. 3604; B. 1536-213), which reads in part: 

(The court here quotes the provisions of Section 3820, General 
Code). 

" 'It will be noted that the word "intersections" is here used 
without definition, but by the former statute were clearly contem
plated, as counsel agree, improvements extending along or in streets 
and the provision was that the city should pay the costs of such im
provements in the squares made by the intersections of two streets. 
The examination that I have given to this matter leads my mind to 
the conclusion that the word had acquired at the time of the passage 
of the Municipal Code of 1902 a familiar meaning and that it had 
reference to intersections of the character described in the statutP. 
in force up to and at the time of the passage of the Municipal Code; 
and although the definition of "intersections" is dropped ou.t, I think 
that the new section-53 of the Code-still had reference to the 
same class of intersections that had been before known.' " 

Also on pages 388 and 389, he further says: 

"This entire legislation and adjudication as to intersections is 
based upon the idea that the part of the improvement at such in
tersections is connected with a street improvement to be paid for by 
assessment. If the property owners are benefited by the general 
street improvement, assessment is to be made upon such property own
ers along the street where the other expenses are being assessed. 
Upon the same principle, if a sanitary sewer is, at the intersection, 
still for the benefit of the people whose land it drains, although it 
crosses the street, the owners of the property drained should equitably 
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pay the expenses. The city derives no benefit from a sanitary sewer 
at the point of crossing a street. The city does not med it. It is 
not there to talte off the surface water; it is not for the purpose of 
draining the street, but it is for the purpose of caring for the sanitary 
drainage of the lots which are assessed. Both upon authorities, so 
far as we are able to find them, and upon priuciple, as it seems to us, 
the cost of the improvement at the ldnd of interesection we have 
here, should not be paid by the city. To the extent that the city is 
in any way benefited by this sanitary drainage, as I have already sug
gested, the city does pay one-fiftieth of the cost." 

1887 

The court bases its decision upon the ground that the city as a whole 
does not need the sanitary sewer and is not benefited by such sewer at the point 
it crosses the street. And for these reasons the city is not required to p:1y the 
cost of the intersection. This reasoning, as intimated by the court, does not 
apply to a sewer which drains the surface water and does not exempt the city 
from paying one-fiftieth of the entire cost. A storm sewer, as I take it, is used 
to drain the surface water. 

The total assessment in this case was affirmed by the supreme court. From 
the above quotation from the opinion it appears that it vms io11nd in the agreed 
statement of facts that the city did not deduct for intersections and because of 
such failure to allow for intersections the "assessments is excessive by 9.93 
per cent." The record in the supreme court is not before us, but in view of the 
above finding of fact, the supreme court conld not have affirmed this decision 
and thereby make the entire assessment valid, without holding that the city 
was not required to pay for intersections in the case of a 'lpecial assessment 
fo1· the construction of a sanitary sewer. 

In Ball vs. the City of Portsmouth, 82 Ohio St., 151, referred to in the 
above note as casting doubt upon the holding in Close vs. Parker, supra, it is 
held: 

"The provision of Section 53, Municipal Code of 1902, which re
quires the corporation to "pay the costs of intersections" when streets 
are improved includes all manholes, catch basins and tiling at in· 
tersections." 

This case arose out of an assessment for the improvement of a street and 
the manholes, catch basins and tiling at intersections were used for draining 
the surface water. There is no intimation that it was part of a sanitary sewer. 

The court say on page 152: 

"With respect to catch basins, manholes and tiling, their location 
in street improvements is determined by considerations which address 
themselves to engineers. When they are so located as to become a 
part of the intersections, the cost of their construction is imposed 
upon the city in terms which are too plain to admit of interpretation. 
If there were occasion to seek the reason for the provision of the 
statute it might be found in the fact that all that is included within 
the intersections is to be used in the improvement of the crossing 
streets when such improvements shall be made, and manifest inequal· 
ity would result from assessing the cost of their construction upon 
property abutting upon the street first improved." 

32-Yol. II-A. G. 
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In Close vs. Parker, 20 Cir. Dec. 384, supra, the court refers to the pro
visions of the former statute. This is Section 2274 of the Revised Statutes. 
Said section read in Bates Revised Statutes of 1902, as fol~ows: 

"That when the council of a city, except in cities of the fi·rst 
grade of the first class, and in cities of the first grade of the second 
class, determines to grade, pave, sewer, or otherwise improve a street. 
alley or other public highway, and the improvement crosses or inter
sects another street, alley or public highway, the council shall levy and 
assess a tax, in addition to that specified in the last section, upon the 
general tax list of all the taxable real and personal property in the 
corporation, for the estimated cost and expense of so much of the 
improvement as may be included in the crossing or intersection of 
such street, alley or highway, which amount the corporation clerk 
shall certify to the county auditor, and the same shall be enforced 
against such real and personal property as other taxes are enforced 
and collected; and such 3:mount may be so certified, and such levy 
made, after the contract is let, or said improvement completed, and 
the provisions hereof shall apply to improvements already determined 
upon or ordered and for the payment of which special assessments 
have not been made." 

This section applied to the improvement of a street, alley or other pub
lic highway and did not apply to a sanitary sewer. 

The decision in Ball vs. The City of Portsmouth, supra, does not neces
sarily overrule the holding in Close vs. Parker, supra. The two cases are clearly 
distinguishable. 

I am of opinion, therefore, that by virtue of Section 3820, General Code, 
the city is required to pay not less than one·fiftieth of all the cost and expense 
of a sanitary sewer and also of a storm sewer; and that in addition thereto 
the city is required to pay the cost of intersections of a storm sewer, but the 
city is not required to pay the cost of the intersection of a sanitary sewer with 
a street. 

Your second inquiry is in reference to the right of the council to provide 
for the issue of bonds to pay the city's share of the cost of sanitary sewers by 
the same ordinance in which it provides for bonds for payment of the city's 
share of various street improvements. 

In Heffner vs. Toledo, 75 Ohio St., 413, it is held: 

"An ordinance to provide for the issuing of bonds to pay the 
city's part of the cost of thirty-two street and sewer improvements, 
entitled: "An ordinance to provide for the issue of general street 
improvement bonds of the city of Toledo, state of Ohio, to pay said 
city's part of the cost and expense of improving sundry streets and 
alleys by paving, repaving, grading and macadamizing, and by con
structing sewers therein and to pay the said city's part of the cost 
and expense of constructing such sewers," is not in conflict with the 
statutory requirement that "No by-law or ordinance shall contain more 
·than one subject, which shall be clearly expressed in its title." 

"A city is not authorized to issue bonds to provide a fund from 
which to pay its part of the cost of improvements that may from 
time to time be made, but it may, under Section 53 of the Municipal 
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Code of 1902, Section 1536-213, Revised Statutes, or under Section 
2835, Revised Statutes, issue bonds to pay its part of the cost of spe
cific improvements. 

"The bonds authorized by Section 53 of the :Municipal Code of 
1902 cannot be provided for by resolution or ordinance until after the 
passage of an ordinance providing for the improvement. 

"Under Section 2835, Revised Statutes, the council of the city 
may by a resolution or ordinance, passed by the affirmative vote of 
not less than two-thirds of the members elected or appointed thereto, 
provide for the issuing of bonds to pay the city's part of the cost of a 
specific improvement before the passage of a resolution declaring 
the necessity for the improvement." 

1889 

By virtue of this decision the city is not authorized to issue bonds to pro
vide a fund from which to pay its share of the cost of improvements which 
may from time to time be made. 

The part of Section 1536-213, Revised Statutes, which authorized the city 
to issue its bonds for its share of the cost of improvements is now found in 
Section 3821, General Code, which reads: 

"A municipality may issue and sell bonds as other bonds are. 
sold to pay the corporation's 11art of any such improvement, and 
may levy taxes in addition to all other taxes authorized by law to pay 
such bonds and the interest thereon." 

As held in the above case the bonds to be issued by virtue of Section 3821, 
General Code, cannot be issued "until after the P!!:Ssage of an ordinance pro· 
viding for the improvement." 

The provisions of Section 2835, Revised Statutes, referred to in the above 
case are now found in Sections 3939, et seq., General Code. As held therein 
bonds may be issued by a city under this section for its share of the cost of a 
specific improvement before the passage of an ordinance providing for the 
improvement. I take it that in your case it is desired to issue the bonds by 
virtue of Section 3821, General Code, after the improvement has been provided 
for. 

Summers, J., says on page 425 of Heffner vs. Toledo, supra: 

"The issuing of bonds to pay the city's part of the cost of such 
improvements is merely incidental to the making of the improve
ment, and council cannot provide for the making of the separate 
improvements without the concurrence 6f three-fourths of the whole 
number of members elected to council, unless the owners of a ma
jority of the foot frontage to be assessed petition in writing there
for, and in that event the concurrence of a majority of the whole num
ber elected is essential. And if a greater part of the cost of the im
provement than that required by statute is to be paid by the cor
poration, it must be provided for in the resolution or ordinance pro
viding for the improvement. It would seem, therefore, that the or
dinance in question is not within the mischief intended to be prf!
vented by the statute." 

In this case the ordinance provided for the issue of bonds to pay the 
city's share of the cost of making thirty-two street improvements and for con· 
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structing sewers therein. The court decided that the bonds for such purpose 
could be provided for in one ordinance because the issuing of bonds to pay 
the city's share of the cost of such improvement was incidental to the im· 
provement itself. So in the case of a sanitary sewer, the issuing of bonds 
by the city to pay its share of the cost is an incident to the improvement. 
The improvement is provided for by a separate proceeding. The same reason 
applies to each class of improvement. 

I am, therefore, of the opinion that where the construction of a sanitary 
sewer has been provided for and authorized and thereafter bonds are to be 
issued to pay the city's share of the cost of such improvement, such bond issue 
may be provided for in an ordinance which provides for the issue of bonds to 
pay the share of the city of other street and sewer improvements when such 
improvements have been authorized by council. 

765. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 

CITY HALL-APPOINTMENT OF COMMISSION OF PROCURING LAND AND 
FURNISHING BY DIRECTORS OF PUBLIC SERVICE IS DIRECTORY 
AND NOT MANDATORY-BOND BY COMMISSIONERS 'I'O CITY TO BE 
FIXED BY COUNCIL-SUPERVISION OF WORK BY DIRECTOR OF 
PUBLIC SERVICE. 

When the electors of ~ municipality have authorized the building of a city 
hall, t·he director ot public service may or may not, as he sees fit, employ a com· 
missioner of five citizens of the city, under Section 4375, General Code, to act 
under his supervision in procuring lana ana furnishing said building. 

Said Section 4335, General Code, is directory and not mandatory, as the 
word "may" is only to be construed, as "must'" or ·'shall"' when the public good 
or a claim "de inre" aemanas such construction. 

The 111.embers of t·he commission have power to make contracts and should 
be required by either council or the director of public service to give bond. the 
amount of which should be fixed by council under Section 4214, General Code. 

Such bona is tor the benefit of the municipality which is a corporation with 
power to sue ana be sued, ana shoulu, therefore, be given to the city ana not 
to the state. 

All the work ana proceedings ot the commission are subject to the approval 
of the director of public service, who is an ex-officio member. His approval of 
the action of ~he commission may be made at any time after the action is taken. 

CoLUMBUS, OHIO, December 21, 1912. 

HoN. JoHN F. NEILAN, City Solicitor, Hamilton, Ohio. 

DEAR Sm:-Your favor of November 21, 1912, is received in which you in· 
quire: 

"The council of the city of Hamilton, Ohio, by resolution declared 
the necessity of issuing $200,000 worth of bonds for the purpose of 
erecting a public hall and public offices or city building. Since the 
amount of money required necessitated the submission of the ques-
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tion to the qualified electors of the city of Hamilton, the said ques
tion was submitted to such electors on the 5th day of November, 
1912, and more than two-thirds of the electors voting upon this prop
osition voted in favor of issuing the said bonds for the aforesaid 
purpose. 

"The director of public service has written me, as city solicitor. 
in order that he may be advised as to his full duties with regard to 
employment of five citizens, or whatever number he may be authorized 
to employ, who shall constitute a commission for procuring the neces
sary land for the construction or for the furnishing of such city hall." 

"I should like to have you advise me: 
"First. Whether the director of public service ought not to 

proceed under Section 4335 of the General Code? 
"Second. Whether in your opinion the provisions contained in 

Section 4335 are directory or mandatory? 
"Third. Whether the director of public service is authorized to 

require the five per!lons employed by him and constituting the city 
building commission, to give bond for the faithful performance of 
their duties, and if said commission can be required to give bond, 
whether the said bond shall run to the city of Hamilton, or to the 
state of Ohio? 

''Fourth. Whether the director of public service is required 
to meet with such commission, or may simply approve their action 
in any matter by making his approval a part of the record of such 
commission?" 

Section 4335, General Code, provides: 

"When a city has in contemplation or in process of construction 
or furnishing a city hall, the director of public service may employ 
five citizens of such city, to be named by him, not more than three of 
whom shall belong to the same political party, who shall constitute a 
commission, under his supervision and direction, for procuring the 
necessary land for the construction, or for the furnishing of such 
city hall." 

1891 

This section applies when the city desires to construct a city hall. A city 
hall is a building to be used for municipal offices of the city. Such builuing 
in addition to the offices often contains a public hall. 

Section 4339, General Code, provides: 

"When a city has in contemplation or in process of construc
tion a market house or houses or public hall in connection therewith, 
the director of public service may employ three citizens of the city, 
to be named by him, who shall constitute a commission." 

This section applies to the construction of a market house or houses or a 
public hall in connection therewith. The public hall contemplated by this 
section is a hall in connection with a market house. It does not apply to the 
construction of a building such as you describe. 

Section 4343, General Code, provides: 

"When a city, or the county in which such city is located, has 



1892 CI'rY SOLICITORS 

in contemplation or in proceS'S of construction, buildings for public, 
municipal or county purposes within the boundaries of such city, 
the ;director of public service may employ three persons, to be named 
by him, of whom at least two shall be architects." 

This is a general statute which will apply to any building to be con
structed and used for municip~l purposes. Section 4335, General Code, spe
cifically provides for the construction of a city hall. It is a special statute 
for this purpose, and it should govern in such case as against the general 
statute. 

If it is desired to appoint a commission to construct the city building in 
question the director of public service should proceed under Section 4335, Gen
eral Code. 

'I'he provision of Section 4335, General Code, is that, 

"the director of public service may employ five citizens of such 
city * * who shall constitute a commission." 

You ask if this provision is mandatory or if it is merely directory. 
The word "may" is used and the ordinary construction of "may" is that 

it prescribes that which is directory. 
At page 1160 of 36 Cyc. it is said: 

"As a general rule the word 'may,' when used in a statute, 
is permissive only and operates to confer discretion, while the words 
'shall' and 'must' are imperative, operating to impose a duty which 
may be enforced. These words, however, are constantly used in 
statutes without regard to their literal meaning; and in each case are 
to be given that effect which is necessary to carry out the intention 
of the legislature as determined by the ordinary rules of con
struction. Thus the word 'may' should be construed to be mandatory 
whenever the public or individuals have a claim de jure that the 
power conferred should be exercised, or whenever something is di
rected to be done for the sake of justice or the public good; but 
never for the purpose of creating a right." 

In Sifford vs. Beaty, 12 Ohio St., 189, Peck, J., says at page 194: 

"In Schuyler Co. vs. Mercer Co., 5 ·Cowen, 24, the rule on this 
subject is said to be, 'that the word may means must or shall only, in 
cases where the public interests or rights are concerned, and where 
the public or third persons have a claim de jure that the power shall 
be exercised." 

The word "may" as used in statutes usually implies a discretion and the 
usual construction is that the provision is directory and not mandatory. 

Section 4324, General Code, provides: 

"The director of public service shall manage and supervise all 
public works and undertakings of the city, except as otherwise pro
vided by law, and shall have all powers and perform all duties con
ferred upon him by law. He shall keep a record of his proceedings a 
copy of which, certified by him,. shall be competent evidence in all 
courts. 
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Section 4325, General Code, provides: 

"The director of public service shaH supervise tbe improvement 
and repair of streets, avenues, aiieys, lands, lanes, squares, wharves, 
docks, landings, market houses, bridges, viaducts, aqueducts, side
walks, play grounds, sewers, drains, ditches, culverts, ship canals, 
streams and water courses, the lighting, sprinkling and cleaning of 
public places, the construction of public improvements and public 
works, except those having reference to the department of public 
safety or as otherwise provided in this title." 

Section 4326, General Code, provides: 

"The director of public service shall manage municipal water, 
lighting, heating, power, garbage and other undertakings of the city, 
parks, baths, play grounds, market houses, cemeteries, crematories, 
sewage disposal plants and farms, and shall make and preserve 
surveys, maps, plans, drawings and estimates. He shall supervise 
the construction and have charge of the maintenance of public build
ings and other property of the corporation not otherwise provided 
for in this title. He shall have the management of all other mat
ters provided by the council in connection with the public service 
of the city." 
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By v'irtue of these sections the director of public service is authorized to 
supervise and manage the construction of public improvements. 

It is my opinion that the director of public service may construct said 
city building under the authority .granted by Sections 4324, 4325 and 4326, Gen
eral Code, or, if he desires, he may appoint a commission of five citizens under 
the provisions of Sections 4335, et seq., General Code. 

The word "may" as used in said Section 4335, General Code, is directory 
and is not mandatory. This is not a question of right or of public policy. It 
is a question of administration in the construction of this building. 

Your third inquiry is in reference to the bond to be given by such com
missioners. 

Section 4338, General Code, provides: 

"The commissioners shall each receive such compensation, not to 
exceed five dollars each per meeting, as the director of public service 
may fix, but such compensation shall not in any case exceed twelve 
hundred dollars per annum each, which, together with the expenses 
of the commissioners shall be paid in the same manner as the cost 
of such city hall." 

This section prescribes the method of fixing the compensation, but nothing 
is said about the giving of a bond. 

Section 4214, General Code, provides: 

"Except as otherwise provided in this title, council, by ordinance 
or resolution, shall determine the number of officers, clerks and em
ployes in each department of the city government, and shall fix by 
ordinance or resolution their respective salaries and compensation, 
and the amount of bond to be given for each officer, clerk or empl<;>ye 
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in each department of the government, if any be r.equired. Such bond 
shall be made by such officer, clerk or employe, with surety subject 
to the approval of the mayor." 

Section 4667, General Code, provides: 

"The official bonds of all municipal officers shall be prepared by 
the solicitor. Except as otherwise provided in this title, they shall 
be in such sum as the council prescribes by general or special ordi
nance and be subject to the approval of the mayor, except that the 
mayor's bond shall be approved by the council, or, if it is not legally 
organized, by the clerk of the court of common pleas of the county 
in which the corporation or the larger part thereof is situated." 

By virtue of Section 4214, General Code, council may fix the amount of 
bond to be given by each commissioner. 

Section 4336, General Code, provides: 

"Subject to the approval of the director of public service, such 
commissioners may acquire in the name of the city, by purchase or 
appropriation, land for city hall purposes, may employ architects 
and approve p'lans and specifications. They shall make in the name 
of the city all contracts necessary for the construction and furnish
ing of such city hall, which shall be made after advertisement for 
bidding, as provided by law for the making of other municipal 
contracts, and shall be subject to the approval of the director of public 
service. They shall keep a full record of their proceedings." 

By virtue of this section, the commission, under the supervision of the 
director of public service, has the power to make contracts for the city. An 
officer having such power should give a bond for the faithful discharge of his 
duties. 

The members of the commission may be required, either by council or by 
the director of public service, to give a bond. Council shall fix the amount of 
such bond. 

The statute is silent as to the obligee in the bond of a municipal officer. 
In the case of county officers the statute usually provides that the state of Ohio 
shall be the obligee. A county, however, is but a quasi-corporation, while a 
municipality is a corporation in fact, with full power to sue by its corporate 
name. 

Section 4308, General Code, provides: 

"When required so to do by resolution of the council, the so
licitor shall prosecute or defend, as the case may be, for and in be
half of the corporation, all complaints, suits and controversies in 
which the corporation is a party, and such other suits, matters and 
controversies as he shall, by resolution or ordinance, be directed to 
prosecute, but shall not be required to prosecute any action before 
the mayor for the violation of an ordinance without first advising 
such action." 

The bond of a municipal officer is for the use and benefit of the munici
pality. The municipal corporation can sue in its corporate name and it 
is the proper obligee of such a bond. 
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The bond of the commissioners in question, if any, is required, should 
be given to the city of Hamilton. 

Y.ou next inquire as to the manner in which the director of public service 
shali exercise his supervision over the work of the commission. 

There are but four sections which apply to the commission in question. 
Three are given above. The other one is Section 4337, General Code, which 
reads: 

"Such commissioners shall select from their number a president, 
and they may appoint a clerk and other necessary employes, and, sub
ject to the approval of such director, fix their compensation." 

It will be observed that all the work and proceedings of the commission 
is subject to the approval of the director of public service. 

The director of public service is not made an ex-officio member of the 
commission. The action of the commission upon a subject may be at a different 
time than the action of the director of public service on the same matter. 

In my opinion the director of public service is not required to meet with 
the commission, although he may do so. His approval of the action of the 
commission may be made at any time after such action is taken. 

768. 

Respectfully, 
TIMOTHY S. HOGAX, 

Attorney General. 

TABERNACLE NOT' AN ASSEMBLY HALL AND NOT WITHIN BUILDING 
CODE. 

Under the doctrine of "noscjtur a sociis" a temporary tabernacle con
structea tor revival p1trposes is not s1tch an assembly hall as was intencletl 
to be inclucled within the terms of Section 12600·2, General Cocle. 

Such buildings were intendecl to be treatecl under the heafling of "churches." 
1vith reference to which t-he legislature has as yet failed to act. 

Such a. building cannot, therefore, be held to come 1cithin the lmi?rlin!l 
rorle and is not req1tired to be fireproof. 

CoLUMBUS, Orno, December 24, 1 !H2. 

HmL E. K. Wrr.cox, City Solicitor, Cleveland, Ohio. 

DEAR Sm:-Your favor of December 6, 1912, is received in which you in
quire: 

"A committee representing various affiliated religious bodies here 
has presented plans to the office of the inspector of buildings covering 
the erection of a tabernacle, in which it is proposed to bold, for a 
period of six weeks, evangelistic services. The building, as designed, 
will accommodate four thousand persons, and it is proposed to erect 
it of frame construction, wooden sides and a wooden roof, overlaid 
with tar paper. The building code of the city of Cleveland prohibits 
the erection of a building of this sort and of this size. In view of the 
isolated location, however, and of the temporary use to which the 
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building is to be put, it has been thought that upon the advice of 
the inspector of buildings, and of the fire chief, the council of Cleve
land might be willing to abate, in this exceptional instance, the ap
plication of the local regulation. 

"Another difficulty arises, however, from the fact that in the 
opinion of the inspector of buildings the state building code also pro
hibits this building. The matter was laid before the mayor, and he 
expresses the opinion that whatever might be the possibility of relax
ation of the local regulation, he was without power to relax in any 
particular the state regulation on the subject. It was then suggested 
that similar tabernacles either have recently been or are now in 
process of being erected in Columbus and other cities of the state, 
and that in all likelihood the question had been raised in your office as 
to whether the state building code, dealing with assembly halls covers 
such temporary buildings. 

"At the request of the mayor, I am writing to ask wheth)::r in 
the opinion of your office the state building code does cover the case. 
Title I of the state building code covers assembly halls, and among 
other things groups within the definition of those words buildings in 
which more than one hundred persons assemble for the purpose of 
hearing lecturers or speakers. Comprehensive provision is made that 
all assembly halls having a seating capacity of a thousand or more 
must be of fireproof construction, so that if the proposed tabernacle 
building is an assembly hall within the meaning of the state code, it 
would be prohibited, unless of fireproof construction. 

"The only argument suggested by those who appeal to the mayor 
on this subject which would exclude the proposed building from the 
operation of this clause is that the building is to be temporary, and 
after having been used for six weeks, is to be removed." 

Section 12600-2, General Code, defines "Assembly Hall" as follows: 

"Under the classification of 'assembly halls' are included all 
buildings or parts of buildings in which persons are assembled for 
entertainment or amusement, including halls used for lodge rooms or 
dancing, and all places where persons congregate to witness vaudeville, 
burlesque, dramatic or operatic performances, to hear speakers o1· 
lecturers, to listen to operas, concerts or musical entertainments in 
which no scenery is used and no motion pictures are thrown upon 
canvas, screens or walls, and seating one hundred (100) or more per
sons." 

The real question to determine is whether the building described in your 
letter is an assembly hall under the statutory definition of the same as con
tained in the section of the act just quoted. You say that the building as 
designed will accommodate four thousand persons, and it is proposed to erect 
it of frame construction, wooden sides and a wooden roof, overlaid with tarred 
paper; and that it is proposed to hold in the building for a period of six weeks 
evangelistic services. You further advise as follows: 

"It was then suggested that similar tabernacles either have re
cently been or are now in process of being erected in Columbus and 
other cities of the state." 
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Let me say in the beginning that the real test of the building seems to 
be the use to which it is to be put, and the opinion arrived at in this opinion 
is based solely on the facts stated in your letter, "that it is proposed to hold 
therein evangelistic services, and the further fact contained by inference in 
your letter that the building is to be what is known as a "tabernacle." To 
determine whether or not the building in question is embraced within the 
term "assembly hall" requires a consideration of more than an interpretation 
of the section itself which defines assembly halls were such section standing 
alone; it is necessary to go to the preamble of the section, found on page 588 
of 102 Ohio Laws, as follows: 

PREAMBLE 

"Under part two which follows, will be found under their re· 
spective titles, the various classes of buildings covered by this code 
together with the special requirements for their respective design, 
construction and equipment. 

Glasses of Buildings 

"The classification of the various buildings will be found under 
the following tiles, viz.: 

"Title 1. Theaters and assembly halls. 
"Title 2. Churches. 
"Title 3. School buildings. 
"Title 4. Asylumns, hospitals and homes. 
"Title 5. Hotels, lodging houses, apartments and tenement 

houses. 
".Title 6. Club and lodge buildings. 
"Title 7. Workshops, factories and mercantile establishments. 
"Buildings or parts of buildings used only for the specific pur· 

poses mentioned under their respective titles and classification shall be 
designed, constructed and equipped as called for under all of the sec· 
tions coming under such title and classification. 

"Buildings used for two or more different ldnds of occupancy 
and combining the. classifications covered under two or more different 
titles shall be designed, constructed and equipped according to all of 
the various sections of the different titles affecting such building or 
parts of such building. 

"The detailed requirements of the above mentioned special re· 
quiremepts, togethBr with standard devices, will be found in subse· 
quent parts of this code." 

It will be noted further that requirements were provided by the legislature 
for only the following: 

"Title 1. Theaters and assembly halls. 
"Title 3. School buildings." 

The legislature for some reason failed, either by design or through in· 
advertence, to determine the requirements for the other titles, and much sig· 
nificance is to be attached to this. It will be noticed that the legislature pro· 
vided as to what are included under the head of "school buildings" thus de· 
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fining school buildings, so that for the purposes of this act, in so far as the leg
islature went, it made its own definitions for terms, and doubtless will continue 
to do so when further legislation is enacted. These terms may or may not 
be identical with what are known as dictionary definitions as to such terms. 
Generally speaking, legislative definitions of terms are made for the purpose 
of removing doubt as to what is ordinarily included within a given term. In 
the present instance it appears in a way to have created, instead of removing, 
doubt. In my judgment, without reflecting on the considerations hereinafter 
referred to in reference to the word "church," it would be extremely doubtful 
whether a building used for the purposes you name would come under the 
head of buildings in which persons are assembled to hear speakers or lecturers 
in the light of the other subjects referred to under the head of assembly halls. 

You will observe under the classification of assembly halls are included: 

"* * * all buildings or parts of buildings in which persons 
are assembled tor entertainment or amusement, including halls used 
tor lodge rooms or dancing, and, all places where persons congregate 
to witness vaudeville, burlesque, dramatic or operatic performances, 
to hear speakers or lecturers, to listen to operas, concerts or musical 
entertainments * * *" 

Through this rings the idea of entertainment and amusement, or for pur
poses temporal rather than spiritual. The maxim "Noscitur a Sociis" applies. 
It is true that there is no limitation on the word speakers or lecturers, but 
we have to consider it in the light of its surroundings, and its surroundings are 
"entertainment, amusement, lodge rooms, dancing, vaudeville, burlesque, dra
matic or operatic performance, and likewise operas, concerts and musical en
tertainments." 

If it were a place where lecturers were given on some general subject as 
a business proposition, or where speaking was held under circumstances in 
which the exercises are commonly referred to as "Speeches," doubtless the 
section would apply; or a lecture in the sense where tickets are sold by the 
management when th.e lectures are given. I do not gather that the building 
is to be used for any of the purposes I have indicated." 

I .suppose that under the head of "similar tabernacles erected in Columbus 
and other cities of the state" you refer to what are known as "Mr. Sunday's 
tabernacles." The Sunday exercises do not seem to me to be embraced within 
the scope of the things contained in the section defining assembly halls. They 
are entirely of a religious nature, and if I am rightly informed are akin to 
what are commonly known as "revivals" without being, as I understand it, in 
charge of any particular denomination. The exercises consist of singing hymns, 
prayer services, the delivery of a sermon, and last but by no means the least 
indicia of a religious exercise, the taking up of a collection. The whole affair 
is voluntary. 

"Webster defines an 'evangelist' as 'an occasional preacher hav
ing no fixed charge, a traveling missionary, as, among the Disciples 
of Christ, a minister who organizes church societies and sets churches 
and their officers in order; especially among various Protestant de
nominations, a minister or layman who goes about from place to 
place preaching at special services to awaken religious interest and 
produce conversions." 

So that, as I understand it, the only difference between one of these 
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buildings and a regular church is that the former are temporary in character. 
If the building you describe were an assembly hall the fact that it was to be 
used temporarily would be immaterial; its use for assembly hall purposes 
temporarily would violate the law just as well as if used permanently. The 
exercises at these evangelistic meetings, as I understand it, are no wise dif
ferent in their general nature from revival exercises in J.\Iethodist churches. I 
am speaking now of their general scope. 

Another distinction might perhaps be drawn, and that is the exercises are, 
as before said, non-denominational in character. This difference, however, does 
not detract from the main idea, and that is in the contemplation of the building 
code such tabernacles are left to be embraced under the head of Title 2-
Churches. Had the legislature finished with the work of the building codil and 
given us a definition of churches, the cloud would be removed, but in my 
judgment a legislative body in providing for the requirements as to tabernacles 
would be much more likely to put them under the genus churches than under 
the genus assembly halls because of the very nature of the exercises. 

What is a tabernacle? Webster defines tabernacle as: 

"A slightly built or temporary habitation; a transient shelter, a 
tent. Jewish Antiquity. A structure of wooden framework covered 
with curtains, carried through the wilderness in the exodus, as a 
place of sacrifice and worship." 

It will thus be seen that originally the word referred to habitation; it 
really means a hut or shed; by reason of its temporary nature-a church, but 
for temporal purposes was called a "tabernacle," but its real nature is to be 
determined by the services. The tabernacle is no less a church because of its 
temporary qualities. 

On account of the importance attached to this question I have given it 
most careful consideration, appreciating the fact that such structures are some
times dangerous and quite frequently pronounced unsafe by the police author
ities. In respect to the building code and the safety of the health and life of 
the public, I regard if as my duty to be exceedingly careful lest any provision 
of the statutes in respect to the public's safety be frittered away by interpre
tation, but after the most careful consideration I am firmly pursuaded that 
the legislature has failed to make provision for the requirements as to the 
construction of the kind of buildings to which you refer. Until the legislature 
acts on the question, the public must rely upon the safety and welfare promised 
in the hereafter rather than the safety which the building code is designed to 
afford. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 
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773. 

MUNICIPAL CORPORATIONS-CONTRACT IN EXCESS OF $500.00 WITH
OUT CERTIFICATE OF AUDITOR, VOID-MONEY VOLUNTARILY PAID 
BY CITY CANNOT BE RECOVERED, HOWEVER, IN ABSENCE OF 
FRAUD. 

When a city council has entered, into a contract for repairs to a heating 
system in a public builaing in an amount exceeaing $500.00, without adver
tising tor bids ana without the certi{icatio1i of the auditor to the effect that 
there are sufficient funds in th!J treasury unappropriated, to any other purpose, 
such contract is voia ana the city cannot legally pa'll tor the same. 

When money has been voluntarily paid on such contract, however, when 
there is no evidence of unfairness or frattd in the making or execution of the 
contract, there can be no recovery tro1n the city of the money so paia. Since 
the debt in this case is an h,onest one, payment is advised. Such procedure 
sltould not, however, be accounted as a precedent. 

CoLUMBUS, Omo, December 24, 1912. 

HON. ARTHUR J. WHITE, Oity Solicitor, Delaware, Ohio. 

DEAB Sm:-1 beg to acknowledge receipt of your letter of October 29, 
1912, which is as follows: 

"I am enclosing you a transcript of the proceedings leading up 
to the question of the payment of the bills of Wolfley, Marnell, Williams 
& Co., of this city. 

"This matter was brought to your attention some time ago by 
the city auditor, the city engineer and myself and you advised us at 
that time that this firm could not legally collect the money due them. 

"This transcript contains the resolution of council authorizing 
the board of control to enter into a contract for heating the city 
building; the contract for heating as entered into by the service 
director, in which contract is found the clause providing for the re
pairs to be made to the heating system; the resolutions of council 
to borrow money to pay for these repairs; the opinions of the city 
solicitor in regard to the payment of the bills in excess of $500.00 
and the resolution of the present city council authorizing the city 
auditor to pay the balance due this firm with interest. 

"Under the provisions of the contract for heating the city build
ing, the firm of Wolfley, Marnell, Williams & Co. was employed to 
make the necessary repairs to the heating system. It seems at the 
time they were employed, no estimate could be given of the probable 
cost of the work, but that the same was to be done by day's work. 
Council provided $500.00 for the payment of the work, but found this 
is not enough, and another note for $600.00 was issued. When this 
amount was used up and there were still unpaid bills, council re
fused to borrow any more money and there is now a balance due this 
firm of $689.50, for the payment of which there has been no pro
vision made. 

"It seems that these bills are just and should be paid. Will you 
kindly render me your opinion as to whether this firm can be 
paid?" 
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Your letter discloses that the Delaware city council authorized the 
board of control to enter into a contract with the Delaware Electric Light, 
Heat & Power Company, for heating the city building, by resolution passed 
November 15, 1910; that in accordance with said resolution, on the twenty
first day of November, 1910, the city of Delaware, through its board of con
trol, entered into a contract, as party of the second part, with the said the 
Delaware Electric Light, Heat & Power Company, as party of the first part. 
Section 3 of said contract provides as follows: 

"The second party agrees to overhaul the heating system now 
installed within the city hall building and put it in good order under 
the supervision and approval of first party, and after the overhauling, 
repairing and changing has been done, the first party will accept 
same and give a written approval and acceptance; stating in said 
acceptance thai the second party has put tb.e heating system in 
good order, suitable to first party for heating the building, after 
which, if any further changes should become necessary by reason of 
remodeling the building or changing the radiating surface, or any 
other changes or repairs to said heating system, the second party 
will before making such changes notify the first party and the first 
party will, without cost, direct the changes of the system and all 
changes must be done according to the direction of first party, and 
will upon notice of said changes, approve the same in writing. But 
the expense thereof shall be paid by said second party." 

Your letter, and the exhibits thereto attached, further disclose that, for 
the purpose of making the said repairs, as set forth in Section 3 of said con
tract, the council of the city of Delaware, by resolution, passed October 18, 
1910, authorized the proper city officials to borrow money and issue notes, 
chargeable to the city of Delaware, Ohio, in the sum of $500.00, to be used 
in repairing the heating system in the city hall building of said city; and that 
on November 15, 1910, the city council of said city of Delaware, passed an
other resolution, authorizing the proper city authorities to borrow money and 
issue notes, chargeable to the city of Delaware, Ohio, in the sum of $600.00, 
for the purpose of repairing and improving the heating system of the city 
hall building of said city. A third resolution was passed by said city council, 
on April 8, 1912, authorizing the city auditor to pay $689.50 to the firm of 

,Wolfley, Marnell, Williams & Company, said amount being the balance due 
for repairing and putting in good order the heating system of the Delaware 
city hall. Said resolution is as follows: 

"Be it resolved by the council of the city of Delaware, state of 
Ohio: 

"Section 1. That the auditor of the city of Delaware, Ohio, be 
and he is hereby authorized and directed to pay the sum of $689.50 
with interest from February 1, 1911, to Wolfley, Marnell, Williams & 
Co., in settlement in full to date of all claims held by said Wolfley, 
Marnell, Williams & Co., against the city of Delaware." 

The expenditure involved in making such repairs was in excess of $500.00; 
and in this opinion we are only concerned with the procedure of the city of 
Delaware in making said repairs to the heating system in the city hall build
ing. In making said repairs it was incumbent upon the officials of the city 
of Delaware to proceed as directed by the municipal code. The director of 
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public service, in the present instance, entered into a contract for such repair
ing and by reason of the fact that the amount involved exceeded $500.00 in 
amount; therefore, the expenditure should have been first authorized by 
ordinance of council of said city, after which the director of public service 
could have entered into a written contract with the lowest and best bidder, 
after advertising for bids for not less than two nor more than four consecutive 
weeks, in a newspaper of general circulation within the city, as provided in 
Section 4328, General Code, which is as follows: 

"The director of public service may make any contract or pur
chase supplies or material or provide labor for any work under the 
supervision of that department not involving more than five hundred 
dollars. When an expenditure within the department, other than a 
compensation of persons employed therein, exceeds five hundred dol
lars, such expenditure shall first be authorized and directed by 
ordinance of counciL When so authorized and directed, the director 
of public service shall make a written contract with the lowest and 
best bidder after advertising for not lEss than two nor more than 
four consecutive weeks in a newspaper of general circulation within 
the city." 

It does not appear that the prov1s10ns of the so-called "Burns law," now 
Section 3806, General Code, were followed. Such provisions require that be
fore any contract, agreement or other obligation for the expenditure of money 
is entered into, or before any ordinance, resolution or order, for the expendi
ture of money, shall be passed by the proper municipal authorities, the auditor 
or clerk of such municipality shall first certify to council or to the proper board 
that the money required for such contract, agreement, or other obligation, or 
to pay such expenditure, is in the treasury to the credit of the fund from 
which it is to be drawn and not appropriated for any other purpose. Said 
Section 3806 of the General Code is as follows: 

"No contract, agreement or other obligation involving the ex
penditure of money shall be entered into, nor shall any ordinance, 
resolution or order for the expenditure of money, be passed by the 
council or by any board or officer of a municipal corporation, unless 
the auditor or clerk thereof first certifies to council or to the proper 
board, as the case may be, that the money required for such con
tract, agreement or other obligation, or to pay such appropriation or 
expenditure, is in the treasury to the credit of the fund from which 
it is to be drawn, and not appropriated for any other purpose, which 
certificate shall be filed and immediately recorded. The sum so cer
tified shall not thereafter be considered unappropriated until the cor
poration is discharged from the contract, agreement or obligation, 
·or so long as the ordinance, resolution or order is in force." 

The Ohio supreme court, in construing the above quoted sections, holds 
that a municipality cannot obligate itself except in strict accordance with 
the statutes of Ohio. 

"1. A contract entered into by a municipal corporation, by 
which, in its own behalf, it undertakes to pay for the construction 
of a sewer in one of its streets, the cost of which exceeds five hun-



dred dollars, imposes no valid obligation on the corporation, unless 
it has advertised for bids according to the requirements of Section 
2303, Revised Statutes. 

"2. Nor will such contract impose on a corporation a valid 
obligation even if bids were advertised for pursuant to said Section 
2303, unless the auditor, or clerk, of the corporation, as the case may 
be, 'shall first certify that ths money required for' that purpose 
'is in the treasury to the credit of the fund from which it is to be 
drawn,' etc., as required by Section 2702, Revised Statutes. 

"3. Where either of such requirements has been omitted the 
municipality will not by the acts of its officers be estopped to set up 
such omission as a defense to an action brought against it on such 
contract." 

Lancaster vs. Miller, 58 0. S. 558 (Syllabus 1, 2 and 3). 

At page 575 of the opinion in this case the court say: 

"It would be idle to enact those statutes, and afterward permit 
their practical abrogation by neglect or other misconduct of the of· 
fleers of the municipality. If such effect should be given to such acts 
of municipal officers it would defeat the operation of the statutes. 
The strict enforcement of these provisions may occasionally cause 
instances of injustice; it is possible that municipal bodies may secure 
benefits under a contract thus declared void and refuse to make satis
faction. In the nature of things, however, these instances will be 
rare. Those who deal with public agencies entrusted with the man
agement of municipal affairs, usually experience liberal treatment. 
Such agencies are not stimulated to acts of injustice by cupidity. 
Self-interest, that great motive to overreaching, is absent. If, how
ever, cases of hardship occur, they should be attributed to the folly 
of him who entered into the invalid contract. The gateways of munic
ipal prodigality should not be left wide open, because an attempt to 
narrow them may cause an occasional instance of seeming hard
ship. 

"While there is implied municipal liability at common law, the 
statutes of this state provide the manner in which contracts, agree
ments, obligations and appropriations shall be made and entered into 
by municipalities, and they cannot be entered into otherwise than as 
provided by statute." , 

Wellston vs. Morgan, 65 0. S. 219 (1st Syl.). 

1903 

It is unfortunate that the above quoted sections were not followed. Even 
though the bills referred to in your inquiry are just, nevertheless a municipal 
corporation is without authority to expend money except in the manner author
ized by statute; and I am, therefore, of the opinion that the unpaid bills, re
ferred to by you, cannot legally be paid, for the reasons above set forth. 

Coming now to the final disposition of this case, it is a pity there is 
not some effective remedy provided by law to cast full responsibility upon those 
who proceed, in utter disregard of the statutes, in the making of contracts. It 
is most distressing to an official to be put in the attitude of having to explain 
why· an honest debt should not be paid. It is equally distressing to witness 
the attempt, on the part of officials, to shift responsibility. I verbally advised 
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the committee that waited on me that no objection would be made by this de
partment to the payment of whatever part of this bill is an honest debt, 
or to all of it, if it is an honest debt. Under the principle laid down in the 
case of State ex rel. Hunt, Prosecuting Attorney, vs. Fronizer, et al., 77 0. S. 
7, if deficiencies exist in the contract, through inadvertence, there being no 
claim of unfairness of fraud in the making, or fraud or extortion in the execu
tion of such contract, for work done or labor performed; and if the city has 
receiv<!d and is holding the benefits of the contract, and the city voluntarily 
pays the bill, no recovery for the amount so paid can be had. 

If, therefore, the proper authority in your city sees fit to pay this bill 
in so far as the same is just, no recovery can be had, and the matter, for all 
practical purposes can be legally regarded as closed. I do not like to give 
countenance to this principle of law, and suggest it here only upon the theory 
that without its application an honest debt might go unpaid; and, further, the 
payment of this· bill, under these circumstances, is not to be regarded as a 
precE:dent for your city authorities in the future. 

Very truly yours, 
TIMOTHY 8. HOGAi'l, 

Attorney General. 
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(To the. Village Solicitors) 
3. 

ORDINA'XCES-SIGNATURE OF PRESIDING OFFICER NOT NECESSARY
RIGHT TO FIX AND CHANGE CO:\IPENSATION OF AN OFFICER DUR
ING INCUMBENCY. 

The purpose of the signature of the presiding of/icer of the council to an 
ordinance is merely that of authentication and verification ot an ordinance. Such 
signature is not absolutely necessary to the validity of an ordinance. 

2. Where there is no compensation definitely fixed tor an of/ice, the com
pensation therefor may be fixed during its incumbency. 

The authority which has the right to fix compensation of an of/icer may 
change such compensation if such change is made before the of/icers enter upon 
the duties ot their of/ice. 

COLUMBUS, OHIO, January 2, 1912. 

HoN. 0. D. EVERARD, Solicitor, Barberton, Ohio. 

DEAR Sm:-Your favor of December 25, 1911, is received in which you ask 
an opinion upon the following: 

"I have been requested by the council of the city of Barberton 
to write you for an opinion with reference to the following matters: 

"Barberton is one of those municipalities which by virtue of the 
last federal census became a city after thirty days from the date of 
the issuance of the proclamation of the secretary of state. As such 
city it became the duty of the council to fix the salaries of the incom
ing officials which was accordingly done by an ordinance duly passed 
as required by law. This ordinance was not signed by the mayor he 
claiming that the council had no legal right to fix the salaries of the 
new officials. The council did not mandamus him but instructed the 
ordinance to be published without his signature. Does this ordinance 
become a valid ordinance? 

If this ordinance is invalid, or in case of the failure of the 
council to pass an ordinance fixing the salaries of the new officials, 
and the newly elected officials qualify as required by law, can such new 
city officials legally pass an ordinance fixing their own salaries? Can 
they legally pass an ordinance fixing the salaries of the mayor, 
solicitor, treasurer and council?" 

On December 1, 1911, an opinion was rendered you upon the power of the 
council of Barberton to fix the salary of incoming officers, and also that it was 
an official duty of the mayor of a village to authenticate by his signature all 
ordinances passed by council over which he presided, and that this duty could 
be enforced by mandamus. 

It appears that the mayor still refuses to sign the ordinance and that he 
has not been mandamused. 

Section 4227, General Code, provides: 

"Ordinances. resolutions and by-laws shall be authenticated by 
the signature of the presiding of/icer and clerk of the council. Or-
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dinances of a general nature, or providing for improvements shall be 
published as hereinafter provided before going into operation. No 
ordinance shall take effect until the expiration of ten days after the 
first publication of such notice. As soon as a by-law, resolution or 
ordinance is passed and signed, it shall be recorded by the clerk in a 
book to be furnished by the council for the purpose." 

Section 4255, General Code, provides: 

"The may·or shall be elected for a term of two years, commencing 
on the first day of January, next after his election, and shall serve 
until his succEssor is elected and qualified. He shall be an elector of 
the corporation. He shall be the chief conservator of the peace within 
the corporation, and shall have the powers hereinafter conferred, per
form the duties hereinafter imposed, and such other powers and duties 
as are provided by law. He shall be the president of the council, and 
shall preside at all regular and special meetings thereof, but shall 
have no vote except in case of a tie." 

The mayor of a village is the presiding officer of council and as such 
should authenticate all ordinances, resolutions and by-laws. 

His failure or refusal to so sign will not invalidate an ordinance other
wise regularly passed. 

The sixth syllabus in case of Blanchard vs. Bissell, 11 0. S. 96, reads: 

"An assessment of taxes made P\Jrsuant to an ordinance passed 
by a city council, is not rendered invalid by the omission of the pre
siding officer of the council to sign the ordinance." 

On page 103, Scott, J., says: 

"* * * We are strongly inclined to think that the signature 
of the presiding ·officer was not essential to the validity of an ordinance 
of this kind. It is admitted to have been regularly passed, by the 
proper body, and to have been duly recorded by the proper officer. 
And though it be true, that the statute directs him to authenticate 
all ordinances by his signature, it does not follow that his signature 
is essential to their validity." 

In case of Street Railway Company vs. Street Railway Company, 3 Cir. 
Dec., 493, the 9th syllabus reads: 

"The official signatures of the presiding officers of the two 
boards constituting the city council are not essential to the validity 
of a city ordinance. Where the names of such officers have been at
tached, before publication, to an ordinance which has been duly passed, 
by the city clerk, without express authority, but in accordance with a 
custom and practice of long standing, the record thereof regularly 
made by the city clerk is competent evidence of the existence of such 
ordinance." 

The purpose of the signature of a presiding officer to an ordinance is 
that of authentication and verification of an ordinance. It is a ministerial act, 
and not a legislative or judicial act. The mayor of a village has not the veto 
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. power. His duty in reference to ordinances is that of presiding officer of 
council. He has no power to approve or disapprove the same. 

The ordinance in question is not invalid because of the failure of the 
mayor to sign the same. 

The answer to your first question practically disposes of your second 
inquiry. However, I will state the principles governing the same. 

Section 4213, General Code, provides: 

"The salary of any officer, clerk or employe shall not be increased 
or diminished during the term for which he was elected or appointed, 
and, except as otherwise provided in this title, all fees pertaining to 
any office shall be paid into the city treasury.'' 

On page 558 in case of State vs. Kennon, 7 0. S. 547, Brinlterhoff, J., says: 

"Again, it is said that no fees, salary or other compensation, is 
annexed to the discharge of the duties devolved by statute upon these 
defendants. This is true; and it is also true that compensation to 
them hereafter is nowhere by these statutes prohibited or precluded. 
That they shall not hereafter receive any compensation for services 
by them rendered and expenses incurred under these acts, is nowhere 
made a condition of their acceptance of the trusts reposed in them. 
There is nothing to prevent their applying to the legislature tor com
pensation, nor to prevent the legislature from awaraing it.'' 

In case of State vs. Carlisle, 16 Low Dec., 263, the syllabus reads: 

"While an officer cannot attack the constitutionality of a stat
ute under which he has received compensation for his official acts, 
yet where such statute has been held unconstitutional in another pro
ceeding and such officer enjoined from receiving the salary provided 
thereunder, he will be entitled to the compensation provided by an 
act passed to take the place of such unconstitutional statute; and 
such amenaatory act will not conLe within the constitutional inhibi
tion forbidding the legislature to charge the salary of an officer dur
ing his existing term.'' 

On page 266, Evans, J., says: 

"State vs. McDowell, 19 Neb. 442 (27 N. w. Rep. 433) was a 
case in which at the time of the relator's election no salary or com
pensation bad been fixed for the services of that officer. During his 
incumbency his salary was fixed at $300 per annum. 

"The court held the act valid-'Tbat as there was no salary 
fixed, the act providing for such after his election was not an act 
either increasing or decreasing his salary.' 

"The same rule was held in Purcell vs. Parks, 82 Ill., 346. See 
Macbem, Public Officers 858. 

"The reason for the above holding is, that if there is no salary 
definitely fixed, or if no salary whatever has theretofore been pro
vided, then there is no salary to increase or diminish by an act pro
viding for a salary during an incumbency. 

"As our constitution provided, 'No change therein shall affect 
the salary of any officer during his existing term.' 
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"If there is no salary at all, or none definitely fixed, then legis
lation providing a salary during his term could not affect any change, 
for there is none existing to affect." 

The case of State vs. Cappeller holds that where a law is passed reducing 
the salary of an officer after his election and qualification but before he enters 
upon the duties of his office, such law is constitutional. 

The principles of law are these: 
Where there is no compensation definitely fixed for an office the com

pensation therefor may be fixed during the incumbency of an officer. 
The authority which has the right to fix compensation of an officer may 

change such compensation if such change is made before the officer enters 
upon the duties of his office. 

By applying the above principles, you can determine the right of council 
to fix the salaries. The facts submitted are not. sufficient to answer your ques
tion specifically. 

19. 

Respectfully, 
TI1110THY S. HOGAN, 

.Attorney General. 

OFFICES INCOMPATIBLE-COUNCILMAN-PUBLIC OFFICE OR EM
PLOYMENT. 

Section 4218 General Code provides "No member of council shall hold any 
other public office or employment," and its terms extend to a!! public of
fices and emplf?yments . 

.A councilman may hold neither the office of member of a board of United 
States pension examiners, township physician nor jail physician. 

COLUMBUS, OHIO, January 15, 1912. 

HoN. ELI H. SPEIDEL, Village Solicitor, Batavia, Ohio. 

DEAR SIR:-Under date of January 5, 1912, you requested my opinion 
upon the following statement of facts: 

"At the regular municipal election held on November 7, 1911, 
one Dr. G. s. VanHorn, was elected a member of the council of the 
village of Batavia, Clermont county, Ohio. Dr. VanHorn is now a 
member of the board -of United States pension examiners, and he is 
also one of the township physicians for Batavia township, employed 
or appointed by the township trustees. Is he eligible for the office 
of councilman under the provisions of Section 4215 of the General 
Code of Ohio? 

"At the same election, Dr. James K. Ashburn was also chosen 
as a councilman. Dr. Ashburn now has a contract with the county 
commissioners as jail physician for the county jail. Is he eligible 
for the office of councilman under the provisions of the same section 
of the General Code?" 

Section 4218 of the General Code of Ohio, which prescribes the qualifica
tions of a village councilman, reads as follows: 
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"Each member of council shall have resided in the village one 
year next preceding his election, and shall be an elector thereof. 
No member of the council shall hold any other public office or em
ployment, except that of notary public or member of the state 
militia, or be interested in any contract with the village. Any mem
ber who ceases to possess any of the qualifications herein required 
or removes from the village shall forfeit his office. (96 vs. 82 
par. 1965.)" 

1909 

The words of this statute are, in my judgment, a sufficient answer to 
your question, since it is expressly provided therein that no member of the 
council may hold any other public o(fi.ce or employment, except that of notary 
public and member of the state militia. 

My conclusion in this regard is further strengthened by the decision 
of the circuit court in the case of State ex rei. vs. Gard, 29 C. C. 426, 8 C. C. 
(n. s.) 599, which decision was affirmed, without report, by the supreme 
court of Ohio in Vol. 75 at page 606 of the Ohio State Reports. Jelke Jelke, 
in rendering the opinion, on page 432, says: 

"We are of the opinion that the inhibition against persons hold· 
ing public office or employment is not limited to office in or employ
ment by the municipality, but extends to all public office and em· 
ployment. This is evidenced by the exception of notaries public and 
members of the militia." 

I am, therefore, very clearly of the opm10n that a village councilman 
may not legally hold any of the positions mentioned in your inquiry. 

58. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

ASSESSMENTS-CORNER LOTS-FEET FRONT-ASSESSMENT ON BOTH 
STREETS . 

.t1 corner lot may be assessed, for the payment of its share of any im
provement upon which it abuts but, may not be assessed under the toot frontage 
plan 1tpon a greater number ot teet front than there are in the actual front 
of the lot. 

It is customary to assess corner lots tor improvements on both streets, 
but according to the same number of teet front. 

CoLu::.mus, Omo, January 15, 1912. 

Hox. CHAS. J. Fonn, Village Solicitor, Geneva, Ohio. 

DEAR Sm:-Answering your letter of December 16th, receipt whereof is 
acknowledged, I beg to state that in my opinion a corner lot may be assessed 
for the payment of its share of any improvement upon which it abuts, but, of 
course, may not be assessed under the foot frontage plan upon a greater num· 
ber of feet front than there are in the actual front of the lot. In other words, 
the number of feet in front of the lot is the number of feet upon the basis of ' 
which the lot may be assessed for its share of any improvement upon which 
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it abuts. This point was virtually decided in Haviland vs. City of Columbus, 
50 0. S. 471, the leading case upon the subject. The exact question never 
seems to have been raised in any adjudicated case, but to my personal knowl
edge it is customary to assess corner lots for improvements on both streets; 
also, of course, according to the same number ·of feet front. 

84. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

PETITIONS FOR BEAL LAW ELECTION-ADDITION AND WITHDRAWAL 
OF SIGNATURES-RULE AS APPLIED TO ROSE LAW. 

At any time prior to the action of the council upon a petition for a Beal 
law election under Section 6147, General Code, signatttres may be added to or 
withdrawn therefrom. 

COLUMBUS, 0RIO, January 23, 1912. 

HoN. REUBEN R. FBEEliiAN, Counsel tor the Village of Kingston, Chillicothe, 
Ohio. 

DEAR SIR:-I beg to acknowledge receipt of your communication of Janu
ary 15th, wherein you submit for opinion thereon, the following question: 

"May electors who have signed a petition for a Beal law election 
(General Code, Section 6147) withdraw their names from such peti
tion before an election is ordered by council?" 

I desire, in the first instance, to express my pleasure and thanks for your 
own expression of opinion on the question, and the memoranda of authorities 
submitted. 

The question of the right of the petitioner on a Beal law petition to with
draw his name therefrom, before final action by council, and after the filing 
of the same, was decided in the affirmative in a case arising in Highland 
county, Haynes et al. vs. The Village of Hillsboro, 3 N. P. N. S. 17. The opinion 
of Probate Judge Hughes, in that case, is entitled to much weight, by reason 
of the exhaustive research evidenced by his opinion, and the number of authori
ties examined and commented upon therein. His opinion has been cited with 
approval by a number of nisi prius courts. Judge Hughes held the law to be: 

"It is the privilege of electors signing a petition for a Beal law 
election to withdraw their names from the petition, either with or 
without the consent of council, at any time before the election is 
ordered; and where such withdrawals reduce the number of signa
tures remaining on the petition to less than the requisite forty per 
cent. of the qualified voters, jurisdiction of council to order an elec
tion is lost." 

Section 6127 of the General Code, which is the provision authorizing a 
Beal law election, provides: 

"When," in a municipal corporation divided into wards, quali
fied electors in a number equal to forty per cent. of the number of 
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votes cast therein at the last preceding general election for state and 
county officers, or when, in any other municipal corporation, quali
fied electors in a number equal· to forty per cent. of the votes cast 
therein at the last preceding general election for municipal officers, 
petition the council therEOf for the privilege to determine by ballot 
whether the sale of intoxicating liquors as a beverage shall be pro
hibited within the limits of such municipal corporation, such council 
shall order a special election to be held at the usual place or places 
for holding elections therein in not less than twenty days nor more 
than thirty days from the filing of such petition with the mayor of 
such municipal corporation or from the presentation of such petition 
to the council thereof. Thereupon such petition shall be filed as a 
public document with the clerk of such municipal corporation and 
preserved for reference and inspection." 

1911 

In volume 97, Ohio Laws, at page 87, will be found the act known as the 
Brannock law. Section 1 of that act provides in part as follows: 

"Whenever forty per cent. of the qualified electors of any resi
dence district of any municipal corporation shall petition the mayor 
of such municipal corporation, or a common pleas judge of the county 
for the privilege to determine by ballot whether the sale of in
toxicating liquors as a beverage shall be prohibited within the limits 
of such residence district, such mayor or common pleas judge shall 
order a special election to be held in not less than twenty and not 
more than thirty days from the filing of such petition with the mayor 
of the municipal corporation or common pleas judge of the county." 

Now, while that law has been repealed, it received some additional in
terpretation, and owing to the fact that the language is strikingly similar to 
the wording of the present Beal law, it is apparent that decisions upon pro
visions of the so-called Brannock law would be equally applicable to like pro
visions of the Beal law. Judge Morris of the Lucas county court of common 
pleas, in the case of In re Petition for Special Election in Toledo, decided 
August 10, 1904, and found reported in 2 N. P. N. S., 469, wherein a similar 
question arose under the Brannock law, held, among other things: 

"Names may be withdrawn from the petition or added to it by 
the filing of a duplicate petition at any time before the order thereon 
is made." 

In the case of Cole vs. City of Columbus, 2 N. P. (n. s.) 570 (another 
Brannock law case), Judge Black says:_ 

"It is quite true that persons, before the mayor or judge have 
acted, may add their names to or withdraw their names from the 
petition." 

I am of the opinion that the real intent of the Jaw is that at the time 
council proposes to act, and, under the statute, to "order a special election," 
it then must first find that forty per cent. of the qualified electors, as required 
by law, are on the petition; that the determination of this fact is jurisdic
tional; that until that very time, persons so desiring may withdraw their 
names from the petition. 
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This view is emphasized by the fact that the legislature in the so-called 
Rose county local option law, Section 6113, General Code, has provided, among 
other things, that "no elector shall be permitted to sign his name to such 
petition after it is filed, or withdraw his name from such petition after it is 
filed, unless such signature was secured through fraud." Likewise, Section 
6149 of the act providing for local option in residence districts contains the 
following language: 

"No elector will be allo'wed to add his name to a petition after 
it is filed, or withdraw his own or authorized signature from a peti
tion unless he can prove to the mayor or judge that it was secured 
through fraud or misrepresentation." 

There would have been no necessity for such prov1s10ns in the sections 
last above referred to, if language similar to that emplo.yed in the Beal law 
could not be held to allow 'the withdrawal of names that had been thereto
fore signed. 

In view of the decision of Judge Hughes, reinforced by the conceded 
necessity of specifically providing against the withdrawal of names on a peti
tion, except under given circumstances, in the acts known as the Rose law 
and the Jones law, I am constrained to hold that electors who ~have signed a 
petition for a Beal law election maY, up until the time that council orders the 
election, withdraw their names from the petition. 

113. 

Very truly yours, 
TiliiO'l'HY s. HOGAN, 

Attorney General. 

HEALTH OFFICER OF VILLAGES-APPOINTMENT BY BOARD AND AP
POINTMENT BY COUNCIL--NECE.SSITY TO BE AN ELECTOR. 

A health officer appointed. by the board of health of a village under Section 
4408, General Code, is not an officer but serves rather in the nature of an em
ploye of a board. 

A health officer, however, who is appointed. to act in the place of a board 
ot health by the village council, under Section 4404, General Code, is an of
ficer of the village and is within the contemplation of Section 4666 General 
Code, which requires all officers to be electors. 

CoLunnus, OHIO, February 6, 1912. 

HoN. R. G. PoRTER, Solicitor, Toronto, Ohio. 

DEAR Sm:-Under favor of January 5, 1912, you ask an opinion upon the 
follo·wing: 

"I write to ask your opinion as to whether or not a doctor, who 
has been in this country many years, a Canadian by birth, and who 
is not as yEt naturalized, can be elected by the village council as 
health officer under a proper ordinance? 

"Under the statute, or Ellis' Municipal Code, Section 187, page 
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417, there is nothing said about members of boards of health or 
health officers being citizEns of the United States and qualified 
voters of the municipality as other officers of a city or village. 

"But mider article 15, Section 4 of the constitution we find that 
no person shall hold office unless he be an elector. Is this an office 
as is contemplated by the constitution?" 

1913 

Section 4404, General Code, provides for the appointment of a health 
officer by a village council as follows: 

"The council of each municipality shall establish a board of 
health, composed of five members to be appointed by the mayor and 
confirmed by council who shall serve without compensation and a 
majority of whom shall be a quorum. The mayor shall be president 
by virtue of his office. But in villages the council, if it deems adr 
visable, may appoint a health officer, to be approved by the state 
board of health who shall act instead of a board of health, and fix 
his salary and term of office. Such appointee shall have the powers 
and perform the duties granted to or imposed upon boards of health, 
except that rules, regulations or orders of a general character and 
required to be published, made by such health officer, shall be ap
proved by the state board of health." 

Section 4408, General Code, provides for the appointment of a health 
officer by a board of health as follows: 

"The board of health shall appoint a health officer, who shall 
be the executive officer. He shall furnish his name, address and other 
information required by the state board of health. The board may 
appoint a clerk, and with the consent of council, as many ward or 
district physicians, or one ward physician for each ward in the city 
as it deems necessary." 

Section 4666, General Code, provides that officers of a corporation shall 
be electors, as follows: 

Each officer of the corporation, or of any department or board 
thereof, whether elected or appointed as a substitute for a regular 
officer, shall be an elector within the corporation, except as otherwise 
expressly provided, and before entering upon his official duties shall 
take an oath to support the constitution of the United States and 
the constitution of Ohio, and an oath that he will faithfully, honestly 
and impartially discharge the duties of the office. Such provisions 
as to official oaths shall extend to deputies, but they need not be 
electors." 

I take it from your letter that the village council of Toronto has deter
mined to appoint a health officer to act instead of a board of health as it is 
authorized to do by Section 4404, General Code. 

The council fixes the salary and term of office of such health officer ap
pointed by it. The powers and duties of such health officer are the same as 
that of the board of health. In fact he takes the place of the board of health. 

There is considerable difference between the health officer appointed by 
the village council in accordance with Section 4404 General Code, and the 
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health officer appointed by the board of health as provided by Section 4408, 
General Code. The first is appointed by the village council; he is the head 
of the department of health of the village; he has a definite term of office, 
fixed by council; his duties and powers are prescribed by statute; he per
forms the same duties, has the same powers and the same responsibilities as 
the board of health, in fact be might be termed the board of health of the 
village, if such term could be applied to a position filled by one person. The 
health officer appointed by the board of health' has no term of office; he is 
under the control of the board of health which prescribes his duties and fixes 
his compensation. 

In State vs. Massillon, 14 Cir. Dec. 249, it is held that a health offic~r is 
not an officer. The first syllabus reads: 

"A health officer, appointed by a board of health, as provided 
by Section 2115 Revised Statutes ( 4408 Gen. Code) is not an officer 
or appointee, in contempl.ation of Section 1717 Revised Statutes, and 
the board of health may increase or diminish his salary while he 
is in office." 

On page 252, Voorhees, J., says: 

"It will be observed that the duties of the appointee or health 
officer are not prescribed by statute. He is the servant of the board 
of health that makes the appointment. He is under their absolute 
control and direction; and in addition to that, they fix his salary. 
His salary is at the will of the board of health. His term of office 
is at their will; they may terminate it at their pleasure." 

After further discussing the nature of his employment, Voorhees, .J., says 
on page 253: 

"* * * Now, that being the nature of the employment, per
haps it is a misnomer here to call him an officer at all. He is more 
like an employe or servant of the board of health." 

We have seen the differences in the duties and powers of the health of
ficer appointed by the board of health and the health officer appointed by the 
village coun~il. The rule in the above case cannot apply to the health officer 
appointed by the village council under Section 4404, General Code. 

In case of State vs. Wichgar, 17 Cir. Dec., it is held: 

"A member of a municipal board of health is an officer of the 
municipality, and as such ineligible to the office of district physician 
during his term and for one year thereafter, and he cannot there
fore recover for services rendered ilol such capacity." 

The court in a per curiam opinion, says on page 744: 

"A member of the board of health of a municipal corporation 
is an officer of such corporation, and under Lan. R. L. 10668 (R. S. 
6976, * * * to the appointment of district physician by such 
board during the term for which he was appointed or for one year 
thereafter, and although rendering services as such physician can· 
not recover compensation therefor." 
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The members of boards of health are officers of the municipality. If a 
village had a board of health, as it may have under Section 4404, General 
Code, there would be no question that the members thereof would be officers 
of the village. The health officer, appointed by council, takes the place of the 
board of health and has the same powers and duties. The same reasons, there
fore, that makes a member of the board of health an officer, makes the health 
officer who takEs the place of the board, an officer. 

The health officer of a -village, appointed by council by virtue of Section 
4404, General Code, is an officer of such village. 

Section 4666, General Code, supra, provides tbat all officers of a municipal 
corporation shall be an elector within the corporation. This provision applies 
to the health officer appointed by council. 

A person who is not an elector of the village cannot be appointed to the 
position of health officer of such village to act instead of the board of health 
as provided by Section 4404, General Code. 

147. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 

MUNICIPAL CORPORATION, NEWLY INCORPORATED-REFUSAL OF 
CLERK-ELECT 'I'O QUALIFY-FILLING OF VACANCY BY ELECTORS 
-POWERS OF COUNCIL TO HIRE ASSISTANTS, ETC.-POWERS AND 
METHODS OF CODIFYING COMMISSION. 

When a clerk-elect of a newly incorporated village refuses to qualify, then' 
is no remedy by which his position may be fined until the next general election. 

The change of the word ;<municipality" to the worcl ;<city" by the codifying 
commission in section 4252, General Code, proviaing tor the filling of such 
vacancy, uneqt~ivocally restricts such powe1·s to the mayor of a city, as the lan
guage of that section is clear and free from ambiguity. Though the failure to 
extena this power t·o villages is the result of inaavertence or mistake, it can be 
S!tpplied only through the legislature ana by no means by the judicial or ex
ecutive branch ot government. 

The vacancy can therefore only be filled by the municipality, and only 
through its electors. 

Under Section 4280, the council may appoint one of its members to act as 
clerTc, but only tor the performance of certain duties referred to therein. 

The only remeay is to inauce the clerk to qualify. The council may then 
relieve his auties by the exercise of its power to employ assistants ana to apply 
the salary intended tor the clerk or a portion thereof. to the purpose of com
pensating such assistants. 

CoLUMBUs, OHIO, February 10, 1912. 

HON. GEO. TIIORNBCBY, Solicitor, Bethesda, Ohio. 

DEAR Sm:-Under favor of January 12, 1912, you ask an opinion of this 
department upon the following: 

"I have been retained as solicitor for the village of Bethesda, 
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Ohio, just incorporated, and the first election of officers was held on 
January 6, 1912. 

"The clerk elected refuses to serve and I have been asked who 
has the power of appointment to fill the vacancy. In the Municipal 
Code of Ohio, Section 228, this power seems to be placed with the 
mayor, but in Section. 4252 of the General Code, the word "mu
nicipality" as used in the Municipal Code is changed to the word 
"city," and probably does not cover a village. 

"I would thank you to advise me who should appoint the clerk. 

"Section 194 of the Municipal Code provides that the village 
council shall fix the salaries of all officers of the village, but such 
salary shall not be increased or diminished during their term of 
office. 

"The officers of the village of Bethesda were sworn in on Jan
uary 11. Will the present council have power to fix salaries for mayor, 
clerk, treasurer and marshal until the next officers are elected or 
until the term of the present officers expires? 

"Please inform me whether or not the present council can fix sal
aries for the above officers." 

Section 4252, General Code, referred to by you, provides: 

"In case of death, resignation, removal or disability of any offi
cer or director in any department of a city, unless otherwise provided 
by law, the mayor thereof shall fill the vacancy by appointment, and 
such appointment shall continue for the unexpired term and until a 
successor is duly appointed, or duly elected and qualified, or until 
such disability is removed." 

This section was known as 1536-1006, in Bate's Revised Statutes, ·and pro
vided as follows: 

"In case of death, resignation, removal or disability of any 
officer or director in any department of any municipality, the mayor 
of such city shall fill the vacancy by appointment, and said appoint
ment shall continue for the unexpired terin and until a successor 
shall be duly elected and qualified, or until such disability is removed." 

In carrying this section into the General Code 'the word "municipality" 
was changed to "city." There is no provision of statute authorizing any officer 
or body, or board to make appointments to fill vacancies which may exist in 
village offices. 

The rule of construction of statutes which have been revised by a general 
codification of the statutes as was done in the adoption of the General Code 
is set forth in the following authorities: 

The first syllabus in case of State, ex rel., vs. Commissioners of Shelby 
County, 36 Ohio St., 326, is as fol!ows: 

"Where an act of the legislature, or several acts in pari materia, 
have undergone revision, the same construction will prevail as before 
revision, unless the language of the new act plainly requires a change 
of construction, to conform to the manifest intent of the legislature." 
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On pages 329 and 330 of the opinion, Boynton, J., says: 

"The latest expression of legislative will must govern. And 
upon rules of construction equally well settled, the two acts as in
corporated into the Revised Statutes have the same effect, and must 
receive the same interpretation as they received before the revision 
took place. The court is only warranted in holding the construction 
of a statute which has undergone revision, to be changed, when the 
intent of the legislature to make such change is clear, or the lan
guage used in the new act plainly requires such change of construc
tion to be made. 

"Neither an alteration in phraseology nor the omission or addi
tion of words in the latter statute necessarily require a change of 
construction. Conger vs. Barker, 11 Ohio St., 1; Sedgw. on Stat. and 
Const. Law, 299, 365; Williams vs. The State, 35 Ohio St., 175. The 
intent to give to the new act a different effect from the old, should 
be clearly manifested." 

1917 

The above case is cited with approval in case of Stevenson vs. State, 70 
Ohio St., 11, by the court on page 15 of the opinion, where it says: 

and the rule is well established by the repeated ad-
judications of this court that 'in the revision of statutes neither an 
alteration in phraseology nor the omission or addition of words 
in the latter statute, shall be held necessarily to alter the construc
tion of the former act. And the court is only warranted in holding 
the construction of a statute, when revised, to be changed, when the 
intent of the legislature to make such change is clear, or the lan
guage used in the new act plainly requires such change of construc
tion.'" 

'Vhen the rule of construction laid down in the above cases is to be ap
plied is set forth by Minshall, J., in case of Heck vs. State, 44 Ohio St., 536, 
when he says on pages 537 and 538 of the opinion: 

"Where the language used in a revised statute is of such doubtful 
import as to cali for a construction, it is both reasonable and usual to 
refer to the statute or statutes from which the revision has been made. 
But where the language is plain, and leads to no absurd or improbable 
resttlts, there is no room for construction, and it is the duty of the 
courts to give it the effect required by the plain and ordinary sig
nification of the words ttsed, whatever may have been the language of 
the prior statute, or the construction placea upon it. State, ex rei., 
Pugh vs. Brewster, 44 Ohio St., 249; The United States vs. Bowen, 
100 U. S. 508; Allen vs. Russell,_ 39 Ohio St., 336; Rich vs. Keyser, 
54 Pa. St. 86. If the plain language of a revised statute is to be de
parted from, whenever the language of the prior one may require it, 
then it may be asked, what is gained by a revision: The definition 
of crimes must, in such cases, be sought, not in the statutes as they 
are found to exist, but in the language of those that have been re
pealed. The more rational rule must be, as we think. to resort to the 
prior statute tor the purpose of removing doubts, not for the purpose 
of raising them." 
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The effect of changes made by the late codifying commission in the statut2s 
as adopted by the legislature, is shown by Spear, J., in case of State vs. Toney, 
81 Ohio St., 130, when he says at pages 139 and 140 of the opinion: 

"* * * Nor is it accurate to treat the change in the statute as 
the work of the codifying commission? Their codification was sub· 
mitted to, considered by, and adopted by the law making body of the 
state, the general assembly. It should not receive any less respect 
because the change may have been recommended by three commis· 
sioners learned in the law instead of being proposed in the first in
stance by some single member of the general assembly, and after all 
is said, the enactment receives its vigor and force as law by reason 
of its enactment by the general assembly, no matter from what 
source the inspiration came." 

Applying the rules of construction to the statute under consideration: 
There is no doubt or ambiguity in said Section 4252, General Code, when read 
by itself. The language is plain and clearly limits its application to vacancies 
in city offie.es and departments. The doubt arises when it is discovered that 
there is no similar power for filling vacancies in village offices. It is probable 
that the omission of such power from the statutes was due to inadvertence ur 
to a mistal,e. But, whatever the cause of the omission we can only constrne 
the statutes as we find them. If there is an omission of a powe1· of appoint
ment which should exist, it is for· the legislative, and not the executive or ju
dicial, branch of the government to supply such omission. 

It is a principle of law that a corporation, private or puNic, has an in
herent power to ·fin vacancies which may exist in its offices. 

In case of Kearney, et al., vs. Andrews, 10 N. J. Eq., 70, the second and 
third syllabi read: 

says: 

"The power of filling vacancies being incident to a corporation, it 
has the right by its by-laws, to prescribe the manner in which 
such vacancy shall be filled, provided it is not inconsistent with the 
design of the charter. 

'·The city council of Perth Amboy have no right to elect its own 
members; the law declares that the members constituting the city 
council shall be elected by the electors of the city by ballot. The city 
council cannot confer this authority elsewhere, nor can they usurp 
it themselves." 

On pages 72 and 73, the Chancellor, in delivering the opinion of the court, 

"At the annual election, three aldermen and six members of the 
common council, the number designated by the charter, were duly 
elected. One of the aldermen and one of the members of the common 
council, so elected, neglected to take and subscribe the oaths or af
firmations required within ten days after the election. The city 
council thereupon passed a resolution to fill these vacancies, for the 
reason of such neglect, on the part of the members electefl, in not taJ,. 
ing their oaths of office. Freeman and 'Vhite were then elected to fill 
the vacancies, and were sworn into office. Their election was unlaw
ful. There is no mode designated by the charter by which vacancies 
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are to be Sl'PZJlierl. The ]JOlccr of filling vacailcies bci;!g iilcirlcnt to a 
corporation (Angell and A1;!es c. 83, Kyd 79; 2 Ke,zt 277), ;t has the 
rigllt by its by-la·ws, to prescrille the manner in which such vacancy 
shal! be fil!ed, provided it is not inconsistent v:ith the dcbign of the 
charter, and do€"8 not ini'ringe its provisions. Xewling vs. Francis, 
3 T. R. 189. Bilt tlle city CO!!ilcil harl uO ri[lllt to rlec/a,·c iC;IO slwulrl 
be the electors. Xo autho;·ity is by the C:wrtcr, gi~:e,i to that body, 
to elect its 01cn members; and, by the common law, there is no st!ch 
incident appertaining to it, as a constituted body, under the charter 
which creates it. The lo.w declares that the m~mbers constituting the 
city council shalJ be elected by the electors of the city by ballot. The 
city council cannot confer this authority elsewhere, nor can they 
usurp it themselves. If the po1cer to supply vaca;zries is i,zcirlent to 
this corporation it must be exercised by the body at large. They only 
have t-he patccr to elect their officers, wheil ;1o other mode is desig
nated." 
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On page 74, the Chancellor further says: 

"It does not follow that because such potccr to fill vacancies is 
incident to the corporation of 'the inhabitants of the city of Pert·h 
Amboy,• therefore, the •city council,' a board of officers of that co;·por
poration in whom certain powers of the body corporate are specifi· 
cally and exclusively vested, are autlwrized to supply a t·acancy in 
tllc office of mayor, or alderman, or member of common council, be· 
cause, virtute officii, they compose the body of officers who are designed 
the 'city council.' " 

Section 4279, General Code, provides for the election of a clerk of a vil
lage, as follows: 

"The clerk sllall be elected for a term of two years, commenc
ing on the first day of January next after his election, and shall 
serve until his successor is elected and qualified. He shal! be an 
elector of the corporation." 

The corporate body has a right, incident to its powers, to fill vacancies in 
office. The General Code, in its provisions for villages, which might be term,~d 
the village charter, provides that the clerk of the village shal! be elected by 
the elee:tors of the corporation. The electors of the corporation are the voting 
power of the corporation at large and they may as an incident to their power, 
fill vacancies in office lly election thereto. This 11ov:er of filling vacancies has 
not been delegated to any officer, or board of officers. Neither is there any 
provision of statute authorizing a spedal election to fill such vacancies. In the 
absence ?f such statute, or other legal provision, there is no mC'ans by which 
the will of the electors of the corporation can be ascertainerl, in order to fill 
such vac::mcy. 

Section 4280, General Code, provides: 

"The rlerk shall attend all meetings of council, anrl ]{cep a rec
ord of its proceedings and .of ali rules, by-laws, resolutions and or
dinances passed or adopted, which shall be subject to the inspection 
of all persons interested. In case of the absence of the cler1;;, the 

33-Vol. 11-A. G. 
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council shall appoint one of its members to perform his duties tor the· 
time." 

In addition to the duties herein prescribed the clerk of a village must 
discharge the duties which are prescribed by Sections 4283 to 4292 of the Gen
eral Code, which duties are likewise prescribed for the auditor of a city. The 
power granted to council in Section 4280, General Code, to appoint one of its 
members to perform the duties of the clerk for the time in case of his absence, 
applies only to the duties of the clerk set forth in said Section 4280, and does 
not authorize council to appoint one of its members to perform the other duties 
of the clerk. 

Section 4216, General Code, provides: 

"At the first meeting in January of each year, the council shall 
immediately proceed to elect a president pro tern. from their own 
number, who shall serve until the first meeting of the council in Jan
uary next after his election. From time to time the council may 
provide such employes tor the village as they may deterni,ine, and such 
employes may be removed at any regttlar meeting by a majority of 
the members elected to council. When the mayor is absent from the 
village or is unable for any cause to perform his duties, the president 
pro tern. of council becomes acting mayor, and shall have the same 
powers and perform the same duties as the mayor." 

Under the foregoing section council is authorized to provide employes 
for the village. The clerk of the village is an officer· of the village with im
portant duties to perform and he is elected by the electors thereof. He cannot 
be termed an employe, so as to authorize council to provide a clerk of the vil
lage under the above section. 

Section 3536, General Code, provides for a special election in the case 
of the first election of officers of a new corporation, as follows: 

"The first election of officers for such corporation shall be at the 
first municipal election after its creation, and the place of holding the 
election shall be fixed by the agent of the petitioners. Notice thereof, 
printed or plainly written, shall be posted by him in three or more 
public places within the limits of the corporation, at least ten days 
before the election. The election shall be conducted, and the officers 
chosen and qualified, in the manner prescribed for the election of 
township officers, and the first election may be a special election held 
at any time not exceeding six months after the incorporation, and the 
time and place of holding it shall be fixed by such agent, and notice 
thereof shall be given as is required herein for the municipal election." 

The election held on January 6, 1912, was no doubt held by virtue of this 
section. It cannot apply to special elections to fiLl vacancies in office. 

Section 4840, General Code, limits special .elections as follows: 

"Unless a statute providing for the submission of a question to 
the voters of a county, township, city or ·village provides for the call
ing of a special election for that purpose, no special election shall 
be so called. The question so to be voted upon shall be submitted at a 
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regular election in such county, township, city or village, and notice 
that such question is to be voted upon shall be embodied in the 
proclamation for such election." 

1921 

The statutes do not provide a remedy for the dilemma in which the vii· 
lage finds itself by the refusal of the clerk-elect to qualify and accept the of
fice. There is no power lodged in any officer, board of officers, or body of any 
kind to make an appointment to fill the vacancy. There is no provision of 
statute authorizing the holding of a special election to fill such vacancy. This 
is a matter for the legislature to remedy by an amendment of the statute. 

But one solution presents itself. That is to persuade the clerk-elect to 
qualify and accept the office to which he was elected. He should do this as a 
public duty. The council could provide an employe who could perform the 
detail work of the office. The salary and compensation of the clerk and em
ploye could be so arranged by council, so as to make the expense to the vil
lage no greater than the salary of the clerk would otherwise be. If the clerl•· 
elect refuses to qualify, there is no remedy. 

Your second question is answered by an opinion rendered to 0. D. Everard 
on January 2, 1912, a copy of which is herewith enclosed. 

169. 

Respectfully, 
TIMOTHY S. HOGAX, 

.Attorney General. 

INITIATIVE AND REFERENDUM ACT-"GENERAL ELECTIONS" AND 
"REGULAR ELECTION" DEFINED. 

The term "general election" is defined by Section 4948, General Code, to 
be the November election in the years when state and county officers are elected. 
"Regular elections" are generally understood to be other elections held in No
vember of each year except those for special purposes. 

Under the initiative and referendum act, however, these terms are used 
synonymously and refer to the elections held in November of each year. 

CoLullrnus, OHIO, February 26, 1912. 

HoN. I. Q. JoRDAN, Village Solicitor, Wilmington, Ohio. 

DEAR Sm:-Under date of January 20, you desire my opmwn as to the 
meaning of the words "next regular election" and the words "next general 
election" as used in the initiative and referendum act, 102 Ohio Laws 521. 

Under Section 4948, General Code, the words "general election" are defined 
for the purposes of the chapter in reference to primary elections as follows: 

"The words 'general election,' the November election in the years 
when state and county officers are to be elected." 

This as far as I am aware is the only definition to be found in the statutes 
in reference to general elections, but said definition is only used in reference 
to the provisions in regard to primary elections as found in the General Code. 

The words "regular election" refer to what is now the election held in 
November of each year and in contradistinction of any such elections that might 
be called for particular purposes. 
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The words "general election," as I view it, within the meaning of the 
initiative and referendum act are synonymous with the words "regular elec
tion," and I am of the opinion that the words "general election" refer to the 
election held in November of each year. 

That the words "next general election" and "next regular election" are 
used synonymously in said act appears to me to be very clear when we consider 
Section 2 thereof. 

In the first paragraph of Section 2 it is provided that the clerk shall cer
tify ordinance, etc., granting a franchise, creating a right, involving the ex
penditure of money, or exercising any other power delegated by the general 
assembly to the officers having control of elections who shall submit the same 
to the electors at the next general election. 

The second ·paragraph thereof provides that certain of the ordinances 
also embraced in the first paragraph thereof shall not become effective in less 
than sixty days, and that after a petition is filed the clerk shall certify the 
fact of the filing to the officers having control of elections who shall cause said 
ordinance or resolution to be voted on at the next regular election. 

If a petition is filed under the initiative and referendum act to refer an 
ordinance, etc., set out in the second paragraph of Section 2 it would be diffi
cult, if not iinpossible, to ascertain under which paragraph thereof such a 
petition w~s filed, and if the term "next general election" and the term "next 
regular election" are not synonymous there is no way of ascertaining which 
election is meant at which the people should vote upon such ordinance or reso
lution. 

For the reasons stated, I am of the opinion that the words "next general 
election" and "next regular election" are used in the initiative and referendum 
act to refer to what is now the November election of each year. 

170. 

Very truly yours, 
TilliOTHY S. HOOA;';, 

Attorney General. 

INITIATIVE AND REFERENDUM ACT-APPOINTMENT OF POLICEl\1EN 
BY MAYOR-REFUSAL BY COUNCIL TO CONFIRM. 

Appointments ot policemen by the mayor of a village are subject to con
firmation by the council and when council refuses to confirm, the action is not 
amenable to initiative and referendum provisions and the appointment can in 
no wise be valid. 

CoLUMBus, Ouro, February 26, 1912. 

Hoi;. R. G. PORTER, Village Solicitor Toronto, Steubenville, Ohio. 

DEAR Sm:-Under date of January 5, 1912, you submitted for my opinion 
the following: 

"Suppose a mayor appoints certain police for the village and 
council refuses to confirm one, giving no reasons, the appointee being 
a man of excellent character and ability, but because the mayor is a 
Socialist and the appointee is of the same party, the council being 
Republican refuses to confirm, giving no reason for so acting, can the 
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mayor call an election under the new law, called the initiative and 
referendum and permit the people to decide the matter? Or how can 
the mayor override the will of council and have his appointee to serve 
with salary?" 

1923 

As I view the provisions of the initiative and referendum act such act 
does not apply to the matter concerning which you write. It does not seem 
to me to be an ordinance, resolution or measure exercising any power delegated 
to the municipal corporation by the general assembly, although it is by law 
provided that the appointments by the mayor shall be subject to the confirma
tion of council. 

The powers, as I understand the first paragraph of the section, refer solely 
to the legislative power of such council, nor do I think that the confirmation 
by council can be considered within Section 3 of said act. 

Furthermore, Section 3, as I view it, does not apply to the village council 
in that it provides that all other acts of the city council not included within 
those specified in Section 2 of this act shall also remain inoperative for sixty. 
days after passage. Even though it should be held that Section 3 of the initia
tive and referendum act should be extended likewise to acts of a village coun
cil, yet in this instance if a referendum petition were permitted to be filed upon 
the refusal of council to confirm an appointment by the mayor it would re
quire the matter to be submitted to the people at the next general election for 
their vote thereon, and would thus override the discretion of council in its 
confirmation of appointments and would make the position an elective one 
rather than an appointive one. This I do not believe was the intent of the 
framers of the initiative and referendum act. 

I am, therefore, of the opinion the matter is not one concerning which the 
mayor can call an election under the new law. 

You further inquire: 

"How can the mayor override the will of council and have his 
appointee to serve with salary?" 

Section 4384, General Code, provides in part as follows: 

"When provided by council, and subject to its confirmation, the 
mayor shall appoint all deputy marshals, policemen, night watchmen 
and special policemen, and may remove them for cause, which shall 
be stated in writing to council." 

It will be seen from an examination of the above that the appointments 
by the mayor of policemen are subject to the confirmation of council. There
fore, I do not lmow of any way that a policeman appointed bY the mayor can 
serve and receive his salary unless his appointment has been confirmed by 
council. The law makes it a positive requirement that the appointments by 
the mayor shall be subject to the confirmation of council. 

Very truly yours. 
THIOTHY S. HOGA;:;", 

Attorney General. 
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177. 

MUNICIPAL CORPORATIONS-cOUNCI~ONTROL OVER PUBLIC SERV
ICE COMPANIES-POWEiRS TO IMPOSE CONDITIONS UPON RIGHT 
TO USE STREETS-AUGLAIZE POWER COMPANY. 

A municipal corporation has only such powers as are conterrea by statute 
to control the aisposition of a proauct of a private corporation such as the 
Auglaize Power Company. Where, however, such municipal corporation has 
authority to refuse or grant permission to enter upon the use of its streets, it 
may attach as a conaition precedent to such permission, any reasonable or 
proper obligations or restraints. 

CoLullrnus, OHIO, March 6, 1912. 

HoN. H. R. DITTl\iER, Attorney for the Village of Napoleon, Napoleon, Ohio. 

DEAR Sm:-Your communication dated February 28, 1912, is received in 
which you enclose copy of a proposed ordinance granting to The Auglaize 
Power Company of Toledo, Ohio, the right to erect its towers, poles, wires, etc., 
on a certain defined right of way through the village of Napoleon, and also in 
which you state that the object of this company is to pass through the village 
for the purpose of disposing of its power at a point beyond the village, and 
that it is not their desire to sell any electricity whatever in said village for 
any purpose except to an electric railroad; and also state that the village owns 
its own electric light plant, and that said plant is heavily bonded, and if this 
company should be permitted to enter the village for the purpose of passing 
through the village, and on account of such permission to enter the village said 
company would then be permitted to compete with the village plant, and state 
further that under Sections 9192, 9193, 9194 and 9195 of the General Code of 
Ohio it is optional with the village whether or not said company can enter at 
all, and if it is possible for said company, after being granted a right of way 
through the village, to sell any electricity without the consent of the council, 
that the village does not desire to permit said company to pass through it 
for the reason that it is the object of the village to protect its municipal plant, 
and you request my opinion upon the following questions: 

First. Is Section 3 of the copy of the proposed ordinance binding and en
forceable upon said company? 

Secona. Under said Section 3 would it be possible for said company to 
sell any electricity in said village except to electric railroads even along the 
right of way described in said ordinance without the consent of said council 
as provided in said section? 

Thira. If the above Section 3 does not prohibit said company from selling 
its electricity or power in said village unless consented to by said council, I 
would appreciate a suggestion from you as to a proper manner for this village 
to protect itself. 

It is exceedingly doubtful, as I view it, whether Section 3 of the pro
posed ordinance is enforceable, but after considering the matter very fully I 
have concluded that if Section 3 of said ordinance is eliminated and there is 
attached to the first section of said proposed ordinance the following condition: 

"Provided, however, that the above permission and authority 
hereby granted by said village to said company is upon the express 
condition and understanding that no wire of any kind whatever shall 
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be attached to or connected with the wires of said company within 
said village and used under the above grant for the transmission of 
electricity through. the same without the consent of the council 
thereof," 

1925 

making such proviso a condition of the grant, that the same would be valid and 
enforceable. 

I believe this answers your inquiries including your request for a sug· 
gestion as to how the matter may be cared for in the event that Section 3 of 
the proposed ordinance might be unenforceable. 

While a municipal corporation has no power, excepting that expressly con· 
ferred by statute, to control the manner of disposition of a product within its 
limits, yet it has full power where it has authority to grant or refuse per· 
mission to enter a village for any given purpose, to attach to such permission 
any reasonable and proper condition, and especially to limit its consent to the 
use of its streets and public places to such use-and by such instruments and 
agencies as may in its judgment impose burdens thereon which are not un· 
reasonable. 

'I'he substitute which I have suggested is strictly within the power of the 
municipality, as above defined, while Section 3 of the ordinance which I have 
suggested be eliminated therefrom, amounts virtually to a regulation of the 
business of the power company not contemplated by any of the statutes, and at 
least is a condition which has no relation to the nature of the municipality's 
title to or control over its streets and public places. 

179. 

Yours very truly, 
TH10THY S. HOG AS, 

Attorney General. 

OFFICES COMPATIBLE-MARSHAL AND STREET COMMISSIONER, SAN
ITARY POLICEMAN AND JANITOR-POWER OF APPOINTMENT OF 
SUCH POSITIONS-MAYOR AND COUNCIL. 

A street commissioner must be appointed by the mayor and his appoint
ment confirmed by council. 

A sanitary policeman must be appointed by the board of health. Oouncil 
may appoint a janitor. 

An ordinance of council, therefore, appointing one individual to fill all of 
these positions, is illegal in so tar as it violates these rules. 

The mayor may appoint the marshal as street commissioner, by special 
provision of statute and as not any of the atoresaia positions are incompatible 
with the others, a single individual may hola all ofli.ces, if properly appointed. 

COLUMBUS, Orno, March !), 1!)12. 

Hox. WALn;n S. Sn;mxsos. Solicitor, Leipsic, Ohio. 

DEAR Srn:-Your favor of February 6, 1912, is received, in which you asl{ 
an opinion upon the following: 

"I herewith enclose Sections 4 and 6 of ordinance No. 261, 
passed as stated in said ordinance. 
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"On the 2d of January at a recessed meeting of the council two 
veterans of the civil war ma\le application for the positions of street 
commissioner, sanitary policeman and janitor of the city hall. The 
mayor after reading ordinance No. 261 decided to follow the ordi· 
nance. The veterans referred to now insist that the ordinance is in
valid and of no effect and that Sections 12893 and 12894 of the Gen
eral Code of Ohio should and does govern in the matter of filling these 
positions. 

"As solicitor of the village of Leipsic, I have been instructed 
by the council to take the matter up with you and if possible ascer
tain whether or not the said ordinance is of any force and effect. Is 
this ordinance binding on the mayor of tl~e village?" 

Section 4 of the ordinance submitted provides: 

"That the salary of the marshal shall be $180.00 per annum pay
able monthly and he shall give bond in the sum of $800.00 

"And it is further provided that the marshal shall act and is 
hereby constituted and appointed street commissioner in and for the 
said village of Leipsic and he shall receive as his salary as said street 
commissioner the sum of $10.00 per month payable monthly; and it 
is further provided that the said marshal shall be and is hereby 
constituted and appointed sanitary policeman, to act under the in
struction of the board of health of the said village; and he shall re
ceive as his salary the sum of ten dollars per month payable monthly: 
and it is further provided that the said marshal shall be and is here
by constituted and appointed janitor in and for that part of the 
city building which is under tbe jurisdiction and used by the said vil
lage of Leipsic; and he shall receive as his salary as such janitor 
the sum of $5.00 per month; and it is further provided that the said 
marshal as such street commissioner, sanitary policeman and janitor 
shall be under the supervision and control at all times of the coun
cil of the village of Leipsic and the board of health; and upon failure 
of his part to perform the duties requested of him as such street 
commissioner, sanitary policeman and janitor then in that event the 
council may at any time when he fails to perform the duties afore
said as street commissioner, sanitary policeman and janitor refuse to 
pay and withhold from him for such failure that part of his salary 
due him for such service under the conditions of this ordinance." 

The question asked is as to the legality of this part of the ordinance. 
This section, in effect fixes the salaries of -the marshal, street commis·sioner, 
sanitary policeman and the janitor, and it also virtually appoints the street 
commissioner, sanitary policeman and janitor for the village of Leipsic. By 
virtue of this ordinance such appointments are made by council. 

The council has the right and authority to fix the salaries of these posi
tions. Has it the right to fill the positions by appointment? 

Section 4363, General Code, provides for the appointment of the street 
commissioner as follows: 

"The street commissioner shall be appointed by the mayor and 
confirmed by counci~ for a term of one year, and shall serve until 
his successor is appointed and qualified. He shall be an elector of the 
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corporation. Vacancies in the office of street commissioner shall be 
filled by the mayor for the unexpired term. In any village the marshal 
shall be eligible to appointment as street commissioner." 
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By virtue of this section the mayor appoints the street commissioner and 
the council confirms the appointment. Both the mayor and the council must 
concur before the appointment is legal. The council has no authority to make 
the appointment, its authority is confined to the approval of the appointment 
when made by the mayor. However, the statute makes the marshal eligible 
to appointment as street commissioher, and the mayor may appoint and coun
cil confirm his appointment as such street commissioner. 

Section 4411, General Code, as amended in 102 Ohio Laws, page 44, provides: 

"The board may also appoint * * * as many persons for 
sanitary duty as in its opinion the public health and sanitary condi
tion of the corporation require, and such persons shall have generai 
police powers, and be known as the sAnitary police, but the council 
may determine the maximum number of employes so to be appointed." 

The board herein referred to is the board of health. The board of health 
appoints the sanitary police. An appointment of a sanitary policeman would 
not be legal, if made by council. 

Section 4216, General Code, provides: 

"At the first meeting in January of each year, the council shall 
immediately proceed to elect a president pro tern. from their own num
ber, who shall serve until the first meeting of the council in January 
next after his election. From time to time the council may provide 
such employes for the village as they may determine, and such em
ployes may be removed at any regular meeting by a majority of the 
members elected to council. ·when the mayor is absent from the vil
lage or is unable for any cause to perform his duties, the president 
pro tern. of council becomes acting mayor, and shall have the same 
powers and perform the same duties as the mayor." 

The council of a village is authorized by the above section to provide em
ployes of the village and to appoint the same. The power to appoint. how
ever, does not cover elective officers, nor officers whose appointment is other
wise provided for. 

The council has a right to provide for and appoint a janitor, but it has 
no right to appoint a street commissioner and a sanitary policeman. That part 
of the ordinance providing for the ·appointment of the janitor is within the 
power of council. 

The statute makes the marshal eligible to appointment as street commis
sioner. The positions of sanitary policeman and of janitor are not of themselves 
inconsistent with or incompatible with each other or with the positions of 
marshal or street commissioner. It is possible then for the same person to 
fill these positions if it is physically possible for him to perform the duties 
pertaining to each office. But the appointments must be made in the manner 
provided by law. 
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The appointment by the council of the marshal to fill the positions of 
street commissioner and sanitary policeman is unauthorizeq and is illegal. Such 
appointments should be made respectively by the mayor and board of health. 

213. 

Respectfully, 
TIUOTHY S. HOGA~, 

Attorney General. 

ASSESSOR IN VILLAGE OF TOWNSHIP ORGANIZATION-NECESSIT'IES 
FOR QUALIFICATION-APPROVAL OF BOND BY TOWNSHIP TRUS
TEES AND FILING WITH TOWNSHIP CLERK-EFFECT OF FILING 
BOND WITH VILLAGE CLERK. 

A person elected ·assessor in ~ v·illage of a township organizat·ion has, by 
virtue of Section 3353, General Code, tmtil the third Monday of April following 
his election to file his bond toith the township clerk and fulfill the other legal 
requirements for qualification. 

When such person has erroneously filed his bond with the mayor, he may 
nevertheless properlY qu,a,lify at any time prior to the time limit afoTesaid by 
having his bond approved by the township trustees and by filing the same with 
the township clerk. 

COLUMBUS, OHIO, March 23, 1912. 

RON. CHARLES S. BELL, Village Solicitor, Elmwood Plac.e, Ohio. 

DEAR Sm:-Your favor of February 24, 1912, is received in which you in
quire as follows: 

"Mr. C. J. Z. was duly elected in November last to the office of 
assessor in the east precinct of this village. He filed his expense ac
count, as provided by the corrupt practices act, and executed a bond 
and took oath of office. 

"The bond in question was approved by the mayor of the village 
and filed with the village records. The question has arisen as to 
whether or not Z.'s bond was filed in the proper place, it being con
tended that it should have been filed with the clerk of the town
ship in which the village of Elmwood is situated. 

"In this connection, I would call your attention to Sections 3349 
to 3368, inclusive, of the General Code of Ohio. 

"If, in your opinion, this bond should have been filed with the 
clerk of the township, will it be in order for me to authorize the 
village clerk to turn this bond over to the township clerk? 

"If the office for assessor for the east precinct is vacant by rea
son of the bond being filed with the mayor of the village, who, in 
your opinion, has the appointive power to fill such vacancy?" 

Section 3350, General Code, provides for the bond of an assessor of per
sonal property as follows: 

"Before entering upon the discharge of his duties each such as
sessor shall give bond, payable to the state, with two or more free-
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hold sureties approved by the trustees, in such sum as they determine, 
not less than one thousand dollars, and conditioned for the faithful 
and impartial discharge of his duties. Such bond, with his oath of 
office endorsed thereon, shall be deposited with the township clerk. 
If an assessor is appointed by the county auditor the amount of his 
bond, not less than one thousand dollars, may be fixed and the sure
ties therein approved by the auditor, or by the trustees." 

1929 

By the provisions of this section the assessor-elect is required to give 
bond before entering upon the discharge of the duties of his office. The bond 
must be approved by the trusteE!s of the township and filed with the clerk of 
the township with his oath of office endorsed thereon. An assessor who was 
elected last November has not yet entered upon the discharge of the duties of 
his office. 

Sectimi. 3351, General Code, provides: 

"In municipal corporations divided into wards, an assessor shall 
be elected in each ward. In a township composed in part of a mu
nicipal corporation, the county commissioners, by order entered on 
their journal, tnay constitute the territory outside such municipal 
corporation one or more assessor districts. In each ward and as
sessor district an assessor shall be elected, biennially, in accordance 
with law, and shall take the same oath, give the same bond and per
form the same duties as township assessors. Nothing herein shall 
interfere with the duties devolving upon deputy state supervisors 
of elections." 

This section governs the election of assessors in municipalities divided ·intc 
wards, and assessor districts as constituted by the county commissioners. Th€ 
oath and bond are to be the same as provided for township assessors. 

Section 3352, General Code, provides: 

"If a person elected assessor in any ward or precinct of a mu
nicipal corporation not having a township organization, fails to give 
bond and take the oath of office for one week after his election, or in 
the event of removal from the ward or precinct after his election, the 
office shall be deemed vacant, or should there be at any time a va
cancy in such office from any cause, the county auditor shall fill such 
vacancy by appointing an elector of such ward or precinct to the of
fice of assessor." 

This section applies to a municipal corporation not having a township 
organization. From you Jetter it appears that the village of Elmwood Place 
is situated in a township which has a township organization. Section 3352 can
not apply to your situation. 

Section 3353, General Code, provides: 

"Immediately upon the assessor qualifying, the clerk shall notify 
the county auditor of such fact. If the county auditor does not re
ceive such notice on or before the third Monday of April, he shall 
regard the office as vacant, and fill it as provided by law." 

When an assessor qualifies it is the duty of the township clerk to im-
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mediately notify the county auditor. If the auditor does not receive such 
notice on or before the third Monday in April the office shall be regarded as 
vacant. The assessor in question has not yet forfeited his office by virtue of 
this section. 

In the case of State vs. Cappeller, 3 Bull, 853, it is held that although 
an assessor may be elected in a municipal corporation, he is nevertheless a 
township officer. 

Section 3265, General Code, provides as follows: 

"If after receiving notice of his election or appointment, a per
son elected or appointed to a township office fails to take the oath of 
office and give bond within the time required by law, he shall be 
deemed to have declined to accept, and the vacancy shall be filled as 
in other cases." 

Other sections govern as to when the bond shall be given. 
It is my conclusion that the assessor of personal property is a. township 

officer; that the bond of such assessor should be approved by the board of 
trustees of the township and filed with the clerk of the township. 

While such bond should be filed and approved as soon after election as 
convenient, the assessor-elect may give bond and take the oath of office at any 
time prior to his entering upon the discharge of the duties of his office, but if 
the county auditor does not receive notice, on or before the third Monday in 

. April, from the clerk of the township, that such assessor has qualified, the 
office shall be deemed vacant. 

In your case the assessor-elect has not yet forfeited his office, and will 
not be deemed to have forfeited his office until the county auditor has failed to 
receive notice of his qualification on or before the third Monday in April. His 
bond should be approved by the board of trustees and filed with the clerk of 
the township. 

In justice to him and to those who elected him, he should be notified that 
his bond should be approved by the township trustees and filed with the clerk 
of the township. He has shown an intention to properly qualify for the posi
tion, and he should be given opportunity to file his bond in the proper place 
and have the same approved. 

Respectfully, 
TIMOTHY 8. HOGAX, 

Attorney General. 
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256. 

::.\IAYOR OF VILLAGE, EDITOR AXD PUBLISHER OF OXLY NEWSPAPER
CRDIINAL PROHIBITIOX-PUBLICATION BY COUNCIL IN AXY NEWS· 
PAPER OF GE:i\'"ERAL CIRCULATION. 

In a village wherein the mayor is editor and publisher of the only weekly 
newspaper printed and published therein, publication of village notices, resolu· 
tions, ordinances, etc., cannot be made in said aezcspapcr by reason of the pro
hibitions of Section 3808, Geacral Code, under penalty of criminal action. The 
mayor's paper will, therefore, be presumed, to have refusea to make such pub
lications ana under authority of Section 4676, General Code, such publications 
may be made in any newspaper of general circulation in the village. 

COLUMBUS, OHIO, March 30, 1912. 

HoN. JACOB Lnm, Solicitor, Mt. Blanchard, Ohio. 

DEAB Srn:-Your favor of February 15, 1912, is received in which you in
quire as follows: 

"Our present mayor is the editor and publisher of the Mt. 
Blanchard Journal, a weekly newspaper printed and published in the 
village, and is the only one printed or published here. Under the 
code no officer shall become interested in any contract, etc., which 
you are familiar with. Now the code also provides that certain res
olutions, ordinances, etc., shall be published in a newspaper printed 
and published in the corporation if any, and another statute pre
scribes for the fees -to be paid for such advertising. 

"Now what we wish to know if it is legal to pay the mayor, who 
is the editor of the paper, for such publications out of the funds of the 
corporation? 

~'If it is not legal to pay him how can we make these ordinances 
and resolutions legal without publishing them?" 

The supreme court of Ohio has held that there must be an express contract 
entered into for the publication of ordinances, resolutions and other legal no
tices by a municipal corporation. 

The first syllabus in case of McCormick vs. City of Niles, 81 Ohio St, 246, 
reads: 

"The liability of a municipal corporation to pay for the pub
lication of ordinances, resolutions and legal notices required by law 
to be published, must rest on express contract, and not upon a mere 
account for the rendition of such services." 

Furthermore, the fees fixed by statute for legal publications are the maxi
mum fees, and it is not only permissible but desirable that a better rate be 
secured when possible. 

Section 3808, General Code, provides: 

"No member of council, board, officer or commissioner of the 
corporation, shall have any interest in the expenditure of money on 
the part of the corporation other than his fixed compensation. A vio-
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lation of any provision of this or the preceding two sections shall 
disqualify the party violating it from holding any office of trust 
or profit in the corporation, and shall render him liable to the cor
poration for all sums of money or other thing he ·may receive con
trary to the provisions of such sections, and if in office he shall be 
dismissed therefrom." 

Section 12910, General Code, provides: 

"Whoever, holding an office of trust or profit by election or ap
pointment, or as agent, servant or employe of such officer or of a 
board of such officers, is interested in a contract for the purchase 
of property, supplies or fire insurance for the use of the county,. 
township, city, village, board of education or a public institution 
with which he is connected, shall be imprisoned in the penitentiary 
not less than one year nor more than ten years. 

The mayor is an officer of the village. The foregoing statutes make it a 
penal offense for an officer to be interested in a contract withcthe village for 
the expenditure of money. The mayor as such officer cannot be interested in 
a contract for the publication of ordinances and other legal notices. A con
tract entered into with him would be illegal and void. 

The sixth syllabus in case of Bellaire Goblet Co. vs. Findlay, 3 Cir. Dec., 
205, reads: 

"Contracts entered into between a board of gas trustees of a mu
nicipality and an incorporated company, when a member of the board 
of gas t'rustees is at the same time an officer and personally interested 
in the incorporated company, are against public policy, and void, the 
statute making it penal being equivalent to a prohibition." 

The situation which presents itself is this: In the village of Mt. Blanch
ard, there is a newspaper printed, but this paper is not now qualified to publish 
legal notices of the village, because the mayor is the owner and publisher of 
such newspaper. 

Section 4232, General Code, provides: 

"In municipal corporations in which no newspaper is published, 
it shall be sufficient publication of ordinances, resolutions, state
ments, orders, proclamations, notices and reports, required by this 
title to be published, to post up copies thereof at not less than five 
of the most public places in the corporation, to be determined by 
the council, for a period of not less than fifteen days prior to the tak
ing effect thereof. Advertising for bids for the construction of pub-

. lie improvements shall be published in at least one newspaper of gen
eral circulation in the corporation for not less than two nor more 
than four consecutive weeks. Notices of the sale of bonds shall be 
published in such manner and for such time as is provided in this 
title for the sale of bonds by a municipal corporation, when not sold 
to the sinking fund. The clerk shall make a certificate of such post
ing and the time when and places where done, in the manner pro
vided in the preceding section, and such certificate shall be prima 
facie evidence that the copies were posted up as required. 
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Section 4676, General Code, provides: 
"Where in this title a notice is directed to be published in a 

newspaper, and no such paper is published at the place mentioned, or 
if such newspaper is published at the place, but the publisher refuses 
on tender of his usual charge for a similar notice, to insert it in his 
newspaper, a publication in any newspaper of general circulation at 
such place shall be sufficient. Nothing in this section shall be con· 
strued to dispense with posters where they are provided for." 

1933 

The title herein referred to is the one relating to municipal corporations. 
Your sjtuation does not come within the provisions of Section 4232, supra, 

because there is a newspaper published in the village, although it is not now 
qualified to make the publications. 

Neither does Section 4676, General Code, exactly cover your situation. 
However, under the penal statutes, above quoted, it would be the duty of the 
mayor, as owner and publisher of the paper to refuse to publish such notices 
in his paper, even if tendered to him. In such case the statute does not in
tend that a tender should be made, as it would be useless ceremony. Under 
the circumstances it would be presumed that the mayor would refuse to make 
such publications if tendered him. 

It is, therefore, my opinion that the village authorities may act as if the 
mayor had actually refused to insert such notices upon tender of the ·usual 
charge. The advertisements can then be inserted, as prescribed by Section 
4676, General Code, in some newspaper of general circulation in the village. 

260. 

Respectfully, 
Tlli10TIIY S. HOGAX, 

Attorney General. 

EXTRA COMPENSATION TO VILLAGE TREASURER FOR JOURNEY TO 
COUNTY SEAT-POWERS OF COUNCIL. 

Whether or not the village treasurer in going to the county seat, by direc
tion of council, to make an advance draw of funds, is entitled to special com
pensation and mileage tor the same depends on whether or not the ordinance 
of co1mcil providing tor the compensation or salary of that official grants the 
1·ight to such extra compensation. 

CoLuMnuR, OnTO, March 29, 1912. 

Hox. Trro111AS EunAXK, Village Solicitor, New Madison, Ohio. 

DEAR Sm:-Replying to your letter of March 18th, in which you ask 
whether or not, in my opinion, the village treasurer, in going to the county 
seat, by direction of council, to make an advance draw of funds, is entitled to 
special compensation and mileage for the same, I beg to state that in my opinion 
the answer to this question depends upon the ordinance fixing the compensa
tion of the treasurer. 

The services referred to are clearly within the regular duties of the treas
urer, and if his compensation as prescribed by the ordinance of council is in 
the nature of a simple salary, no provision being made for reimbursement ot 
expenses incurred by him, then, in my judgment, he is not entitled to any ex· 
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penses, nor to any special compensation in connection with or for such services. 
On the other hand, if the salary ordinance authorizes the treasurer to be 

reimbursed for expenses incurred by him he is entitled to such reimbursement; 
and if the ordinance under which he draws compensation provides a scale of 
fees or special compensations for particular services, and this particular service 
is one of those enumerated therein, then, of course, the treasurer is entitled 
to such special compensation as is provided for in the ordinance. 

I refer you to Section 4219, General Code, which expressly authorizes the 
council to "fix the compensation and bonds of all officers '-' * * in the vil
lage." The word "compensation" has a very broad significance and may be ap
plied to a simple salary or to a scale of fees for separate services. 

272. 

Very truly yours, 
TDfOTHY 8. HOGAX, 

Attorney Geneml. 

BOARD OF TRUSTEES OF PUBLIC AFFAIRS-NO CHARGE FOR WATER 
SUPPLIED VILLAGE FOR EXTINGUISHING FIRES-WATERWORKS 
BONDS-WHEN WITH!~ LONGW.DRTH ACT. 

By provision of Section 3963 General Code, the board of trustees of public 
affairs may not collect any sum from the village tor supplying water tor extin
guishing fires. 

Bonds issued by a• vote of the people tor waterworks purposes must be taken 
into consideration in ascertaining the two and one-half pe1· cent. limitations of 
the Longworth act in its present form, when the income from the waterworks 
is insufficient to cover the operating expenses and interest charges and to pass 
a sufficient amount to the sinking fnnd to retire the bonds as they become due. 

COLU)lBUS, OHIO, March 30, 1912. 

HoN. C. M. BABST, Village Attorney, Crestline, Ohio. 

DEAR Sm:-You have submitted to this office for opinion thereon, the fol
lowing questions: 

"May the board of trustees of public affairs of a village charge and 
collect from the village any sum for supplying water for extinguishing 
fires? 

"Are bonds of a village issued by a vote of the people for water
worlrs purposes to be taken into consideration in ascertaining the two 
and one-half per cent. limitation of the present form of the so-called 
Longworth act, 102 0. L., 265, when the income from the waterworks is 
not sufficient to cover the cost of all the operating expenses and in
terest charges and to pass a sufficient amount to a sinking fund to re
tire such bonds when they become due?" 

Answering your first question, I beg to state that Section 3963, General 
Code, as amended 102 0. L., 94, provides as follows: 

"No charge shall be made by the director of public service in 
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cities, or by the board of trustees of public affairs in villages, for sup
plying water for extinguishing fires, cleaning fire ap)laratus, or for 
furnishing or supplying connections with fire hydrants, and keeping 
them in rapair for fire department purposes. * "' *" 

1935 

This question seems conclusive of your first question. :\Iy opinion, in 
accordance therewith, is that the board of trustees of public affairs of a vil
lage may not lawfully charge the village for water for extinguishing fires. 

Your second question resolves itself into two subsidiary questions. The 
old Longworth act, so-called, Section 3945 of the General Code, repealed by 
the act found in 102 0. L., 262, exempted all bonds issued by a vote of the 
people, from consideration in ascertaining the then limitations of one and 
four per cent. of the act of which said section was a part. (Cleveland vs. 
Cleveland, 13 U. S. n. s., 436, affirmed 83 C. S., 482.) Said section 3945 of the 
General Code, upon which this holding was based was as follows: 

"Such limitations of one per cent. and four per cent. hereinbe· 
fore prescribed shall not affect bonds lawfully issued for such pur· 
poses upon the approval of the electors of the corporation." 

As I have already indicated, this section was repealed by the act of 1911 
and no language similar to that of the first clause thereof is to be found in 
that act. What seems to be the parallel provision of the act of 1911 is section 
11 thereof, therein designated as Section 3949, General Code, which in full is 
as follows: 

"The 'net indebtedness' prescribed in sections three and ten of 
this act shall be the difference between the par value of the out
standing and unpaid bonds and the amount held in the sinldng fund 
for their redemption. In ascertaining the limitations of one per 
cent., four per cent. and eight per cent. herein prescribe~, the fol
lowing bonds shall not be considered: 

·•a. Bonds issued prior to April 29, 1902. 
"b. Bonds issued to refund, extend the time of payment of, or in 

exchange for, bonds representing an indebtedness created or incurred 
prior to April 29, 1902. 

"c. Bonds issued in anticipation of the collection of special as
sessments, either in original or refunded form. 

"d. Bonds issued for the payment of obligations arising through 
emergencies caused by epidemics, floods or other forces of nature. 

"e. Bonds issued to meet deficiencies in the revenues, as pro
vided for in Section 3931 of the General Code. 

"f. Bonds issued for the purpose of purchasing, constructing, 
improving and extending waterworks when the income from such 
water works is sufficient to cover the cost of all operating expenses, 
interest charges and to pass a sufficient amount to a sinking fund to 
retire such bonds when they bzcome due." 

I have mentioned these matters and quoted the statutes not because they 
are conclusive of the question, but principally for the purpose of pointing out 
certain distinctions. 

It would naturally be supposed that the catalogue set forth in Section 11 
of the act of 1911 is exhaustive, and that all bonds, excepting those enumerated 
thnein are to be counted in ascertaining the limitations of one, four and eight 
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per cent. (now, of course, one, two and one-half and five per cent. respectively). 
This inference seems most appropriate in view of the express reliance of the 
circuit court in the Cleveland case upon the language which has been eliminated 
from the revised act. 

Upon careful examination of the whole act of 1911, however, I have reached 
the conclusion that it would be unsafe to rely upon the consideration just 
mentioned as a basis for a final opinion. 

The circuit court in the Cleveland case went no farther in the considera
tion of that case than was necessary to decide it. That is to say, it found ex
press language in the act which offered sufficient ground for holding that bonds 
issued by a vote of the electors ought not to be counted in ascertaining the 
then limitations of one and four per cent. of the Longworth act. 

In fact, a careful examination of the phraseology of other sections of the 
then existing law will disclose, I think, that this express exemption, so to 
speak, was necessary in order to exclude such bonds from the limitation in, 
question. 

Section 3939, as in force prior to the last amendment, provided in part as 
follows: 

"When it deems it necessary, the council of a municipal corpora
tion * "' * may issue and sell bonds * * * for any of the fol
lowing specific purposes: * * *" 

Section 3940 provides, inter alia, 

"* * " the total bonded indebtedness created in any one fiscal 
year under the authority of the preceding section, by a municipal 
corporation shall not exceed one per cent. of the total value * * *" 

Section 3941 provides that: 

"When such council * * * deems it necessary in any one 
fiscal year to issue bonds * * * in an amount greater than one 
per cent. of the total value * * * it shall submit the question of 
issuing bonds in excess of such one per cent. to a vote of the qualified 
electors * * *" 

Section 3942 provides that: 

"The net indebtedness incurred by a municipal corporation for 
such purposes shall never exceed four per cent. of the total value 
* * * unless the excess of such amo·unt is authorized by vote of 
the qualified electors of the corporation. * * *" 

Section 3954 provides: 

"No municipal corporation shall create or incur a net indebted
ness under the authority of this chapter in excess of eight per 
cent. * * .. _., 

The limitation ·of four per cent. under the old law was, therefore, without 
the express exemption formerly contained in Section 3945 upon the "indebted
ness incurred for such purposes" no matter how it was incurred. 

Without further discussing the proposition, it seems to me evident that 
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if Section 3945 had been eliminated from the former law, bonds issued by a 
vote of the people would have had to be counted in ascertaining the limitation 
of four per cent. (which, of course, corresponds to the present two and one
half limitation). 

I have quoted the sections of the old law in order that the verbal differ
ences between them and those of the present law might the more clearly 
appear. 

Section 3939 of the act of 1911 is substantially identical in phraseology 
with the corresponding sections of the preceding law. The same is true of 
Section 3940. Many differences appear, however, between the language of Sec· 
tion 3941 and succeeding sections of the new law and that of the corresponding 
sections of the old law. 

Section 3941, as section 3 of the act of 1911 is designated, provides as 
follows: 

"The net indebtedness created or incurred by council under the 
authority granted it in Section 1 of this act, and in an act passed 
April 29, 1902, "' * * together with its subsequent amendment, 
shall never exceed four per cent. of the total value of all property in 
such municipal corporation as listed and assessed for taxation." 

Here there is what might be termed a "break" in the statute. 
The power of council to issue bonds in any one year is not further quali

fied or enlarged. It is not provided that council may issue more than one per 
cent. in any one year by a vote of the electors, nor that more than four per 
cent. may be issued at any one time by a vote of the electors. It is simply that 
council shall have power to issue up to one per cent. in any one year or up to 
four per cent. at any one time, and under the peculiar language of this section, 
the four per cent. limitation is expressly placed upon the indebtedness created 
"by council under the authority granted, it." 

Now I have pointed out that under the former law, the four per cent. 
limitation was upon the "net indebtedness incurred by a municipal corpora
tion" so, that this would include bonds issued under authority of the vote of 
the electors, as well as bonds issued by council under its independent authority. 

I have, therefore, reached the conclusion that the phrase "under the 
authority granted to it * * * in an act passed April 29, 1902, * * • 
together with its subsequent amendment" does not aptly refer to bonds issued 
under the Longworth act by a vote of the people. Certainly it does not refer 
to bonds issued under the act of 1911 by a vote of the people, and it is at 
least clear that it is the intention, so far as this one section is concerned, to 
limit the four per cent. (which, of course, has become the two and one-half 
per cent.) limitation of the law to bonas issuea by council itself. 

Consideration of the remaining sections of the amended act make this 
last conclusion perfectly plain. Section 3942 provides as follows: 

"In aaaition to the authority granted in Section one (1) of this 
act ana supplementary thereto, the council of a municipal corporar 
tion * • * may issue and sell bonas * * • upon obtaining 
the approval of the electors • * *." 

It is significant that council may at any time invite the approval of the 
electors under this section whether it has reached its one per cent. limitation 
or its two and one-half per cent. limitation or not. Council might issue bonds 
under this section by the approval of the electors even if there were no out-
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standing bonded indebtedness whatever. In this respect the present law is 
fundamentally different from the former one, and the conclusion which I have 
already expressed, to the effect that authority of council under the present 
law to issue bonds on the vote of the electors is entirely independent from its 
authority to issue bonds without such vote, is completely justified. 

It will not be necessary to quote further from the new law. I have said 
enough, I think, to indicate that in my opinion the limitation of two and one
half per cent. is not applicable to bonds issued by a vote of the electors. I do 
not think that the question is even doubtful in spite of the seeming applica
tion of the rule of enumeration and exclusion afforded by the catalog con
tained in Section 11 of the act of 1911. That rule does not apply and said 
Section 11 is without necessary application for the sufficient reason that if 
Section 11 were not· in existence at all, there would be no ground whatever 
for holding that bonds issued by a vote of the people are to be counted in as
certaining the two and one-half per. cent. (or four per cent.) limitation of the 
act of 1911. · 

It is my opinion, therefore, that the bonds of which you speak in your 
second question are not to be counted or taken into consideration in ascer
taining whether or not the council has reached the limit of its authority to 
issue bonds without a vote of the people. 

Different sections of the Longworth act were amended and re-enacted 
more than once during the last session of the general assembly. I have not 
complicated this opinion by discussing these various acts, as the act which I 
have referred to is the last expression of the will of the general assembly, ex
cepting possibly as to section 3939, and all prior acts are merged into it. 

The above conclusion might make it unnecessary to answer the second 
of the two questions into which your inquiry divides itself. I have, however, 
given some consideration to this question, and I am of the opinion that it is 
sufficiently answered by paragraph "F," of Section 11, above quoted. 

In this connection I beg to advise that in my opinion a waterworks plant 
for which bonds are outstanding must first produce sufficient income to pay 
all operating expenses, which are the first charges against the same. Then 
there must be in existence a sinking fund, and the income of the waterworks 
plant, after paying operating expenses, must be sufficient to pass an amount 
to this sinking fund large enough to pay interest charges and the installments 
of principal falling due from time to time. If ·the income from the plant is 
insufficient, measured by the above requirements, outstanding bonds issued for 
the purpose of purchasing, constructing, improving or extending the plant or 
the distribution system must be counted in ascertaining the limitations of 
the whole act. 

Very truly yours, 
Tlli10THY s. HOGAN, 

Attorney General . 
• 
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310. 

PUB_LICATION OF NOTICES OF CO.....,TRACT8-CODE SECTIONS 4229 AND 
4221 NOT CONFLICTING. 

Contracts entered into by the council of a village by virtue of Section 4221 
General Code, are not governed by the general provisions of Section 4229 Gen
eral Code, providing tor publications of notices of contracts once a week tor 
four consecutive weeks. By virtue of the express proviso of Section 4229 Gen
eral Code, "except as otherwise provided in this chapter;' such notices must 
be made for "not less than two nor more than four consecutive weeks" as pro· 
vided by Section 4221 General. Code aforesaid. 

COLUMBUS, OHIO, April 24, 1912. 

Hox. C. M. BABST, Solicitor, Crestline, Ohio. 

DEAR Sm:-Under date of January 15, 1912, you inquire as follows: 

"There seems to be considerable conflict between the time re
quired for publication in bond sale notices. 

Under Section 3924, G. C., sale notices of bonds should be ad
vertised in two newspapers in the county for 30 days; and under 
Section 4229, G. C., notices of bond sales should be published once 
a week for four consecutive weeks. 

"I desire to know which of these should be followed. 
"Also as to the time notice of sale of contract should be made. 
"Section 4221 requires publication for not less than two nor 

more than four consecutive weeks; and section 4229 requires once a 
week for four consecutive weeks. 

"I desire to know which of these should be followed." 

Your first question is answered by an opinion rendered to the bureau of 
inspection and supervision of public offices on April 2, 1912, a copy of which 
is herewith sent you. 

Your second question raises the same point that was considered and 
passed upon in an opinion to the bureau of supervision of public offices, under 
date of April 6, 1912. This latter opinion, however, dealt with contracts en
tered into by the director of public service and the director of public safety. 

Section 4221, General Code, prescribes how contracts shall be entered into 
by the council of a village, as follows: 

"All contracts made by the council of a village shall be executed 
in the name of the village and signed on behalf of the village by the 
mayor and clerk. When any expenditure other than the compensa
tion of persons employed therein, exceeds five hundred dollars, such 
contracts shall be in writing and made with the lowest and best 
bidder after advertising for not less than two nor more than four 
consecutive weeks in a newspaper of general circulation within the 
village. The bids shall be opened at twelve o'clock noon on the last 
day for filing them, by the clerk of the village and publicly read by 
him." 

Section 4229, General Code, provides: 
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"Except as otherwise provided in this title, in all municipal cor
porations the statements, ordinances, resolutions, orders, proclama
tions, notices and reports required by this title, or the ordinances. 
of a municipality to be published, shall be published in two news
papers of opposite politics of general circulation therein, if there are 
such in the municipality, and for the following times: The state
ment ·of receipts and disbursements required shall be published once; 
the ordinances and resolutions once a week for two consecutive 
weeks; proclamations of elections once a week for two consecutive 
weeks; notices of contracts and of sale of bonds once a week for tour 
consecutive weeks,· all other matters shall be published once." 

Section 4221 requires that notices of contracts shall be publislied "for not 
less than two nor more than four consecutive weeks," while Section 4229 pro
vides that "notices of contracts" shall be published "once a week for four 
consecutive weeks." 

Section 4229, General Code, contains the proviso, "except as otherwise 
provided in this title." 

The proposition as to which section controls where there is a special and 
a general statute upon the same subject, is considered in reference to statutes 
requiring publication by county officials in case of Schloenbach vs. State, 53 
Ohio St., 345. 

On page 346, the court say: 

"* * * The duty of the commisstoners in regard to the pub
lishing of their report is governed wholly by Section 917 of the Re
vised Statutes, and that section does not afford authority for either 
ordering such report published in a German newspaper, or paying for 
the same. See Cincinnati vs. Brickett, 26 Ohio St., 49." 

Section 917, Revised Statutes (now Section 2511, General Code), therein· 
referred to, was a special statute which required publication in two newspapers, 
while a general statute (now Section 6253, General Code) authorized an addi
tional publication in a German newspaper. The court held that the special 
statute controlled. 

The present question can be distinguished from that in 53 Ohio St., 345. 
The general statute in that case did not refer to the publication authorized 
by the special statute. In the present situation the general statute, Section 
4229, General Code, refers to "notices for contracts" which is the same matter 
specially covered by Section 4221, General Code. 

But the proviso in Section 4229, General Code, "except as otherwise pro
vided in this title" exempts the contracts authorized by Section 4221, General 
Code, from its provisions. 

Contracts entered into by the council of a village by virtue of Section 
4221, General Code, are not governed by the provisions of Section 4229, General 
Code. Such contracts should be advertised for not less than two nor more 
than four consecutive ·weeks, as required by Section 4221, General Code. 

Respectfully, 
TIMOTHY S. HOGAN, 

.Attorney General. 
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329. 

INITIATIVE AND REFERENDU:\1 ACT-"EXPENDITURE"-"E:\IERGE':\:CY" 
-ORDINANCE PROVIDING FOR SPRINKLING AND SWEEPING OF 
STREETS THROUGH ASSESS:\IEl~TS UPON PROPERTY HOLDERS
ORDINANCE AUTHORIZING CONTRACT FOR ONE YEAR NOT A CON
TINUING ORDINANCE. 

An ordinance providing tor the sprinkling and sweeping of streets, the 
costs ot which are to be paid by special assessments upon abutting property, 
involves an expenditure of money, must remain inoperative for sixty days under 
Section 2 of the initiative and referendum act and therefore may not be de
clared an emergency measure. 

An ordinance passe(/, February 6, 1911, providing for a contract for labor 
and implements which contract was not to extend for more than one year, is 
not a continuing ordinance and cannot at the expiration of that year authorize 
a second contract by council. 

COLU:IIBUS, OHIO, May 6, 1912. 

Ho~. ARTHUR B. SIMO~S, Solicitor, Richwood, Ohio. 

DEAR Sm:-1 am in receipt of your letter of February 27th, wherein you 
ask me two questions: 

"First: Whether or not under Section 4227-3 an ordinance pro
viding for the sweeping and sprinkling of streets, the costs of which 
is to be paid by special assessment upon the abutting property would 
be classed as an emergency measure, and take effect immediately, and 
if so what effect would a repeal by vote of the people have upon con
tracts made for such work?" 

The second paragraph of Section 4227-2 General Code provides that no 
ordinance involving the expenditure of money shall become effective in less 
than sixty days after its passage. An ordinance providing for sweeping and 
sprinkling of streets, the cost of which is to be paid by special assessment upon 
abutting pl'operty would be an ordinance involving the expenditure of money 
although said ordinance provides that the costs of sweeping and sprinkling 
is to be paid by special assessment upon abutting property. I am, therefore, of 
the opinion that such an ordinance cannot be classed as an emergency measure 
to take effect immediately under Section 4227-3 General Code for the reason 
that it is an ordinance included within those specified in Sec~ion 2 of the act 
as remaining inoperative for sixty days. Such being the case there is no 
necessity of considering what effect a repfal by the vote of the people would 
have upon contracts made for such work. 

Second: You next inquire whether or not the council could now act 
under an ordinance, a copy of which you enclose, which ordinance was passed 
February 6, 1911. An examination of said ordinance, being ordinance No. 302, 
discloses that Section 1 provides that council direct and authorize the mayor 
and clerk to enter into contract for and employ the necessary labor for and to 
purchase the necessary tools and implements for sprinkling, sweeping and 
cleaning certain streets of the village, which streets are set out. 

Section 2 of said ordinance provides: 

"That contract for same shall not extend for more than one year 
from date of contract." 
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Section 3 of said ordinance provides: 

"That the costs and expenses of said sprinkling, sweeping and 
cleaning of said streets shall be assessed upon the abutting properties 
according to the foot frontage thereof, and upon the Columbus, 
Delaware & Magnetic Springs Railway shaH be assessed one cent per 
lineal foot within said village limits." 

Section 4 of said ordinance provides: 

"That certificate of indebtedness of the village of Richwood, 
Ohio, shall be issued in amount equal to not more than $1,000.00 in 
anticipation of co!lection of assessments levied to cover cost of said 
sprinkling, sweeping and cleaning." 

As such ordinance specifies that the contract for sprinkling, sweeping 
and cleaning the streets shall not extend for more than one year from the 
date of the contract and as it further specifies that the certificate of indebted
ness of the village shall be issued in an amount not more than $1,000.00 in 
anticipation of the collection of assessments, I am ·of the opinion that such 
ordinance was operative only for the term of the contract' specified in Section 
2, which was made in pursuance of said ordinance, to wit: not more than 
one year from the date ·of said contract, and, therefore, that council could not 
act under the ordinance as a continuing ordinance. In other words, as I view 
said ordinance, it provided solely for a general contract to be made thereunder 
for the term of not more than one year, and that as soon as said contract was 
made such provision of the ordinance was executed and does not give council 
the right to make any further contract after the expiration of the first contract 
so made. 

Y·ours truly, 
TIMOTHY S. HOGA:'<, 

Attorney General. 
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330. 

INITIATIVE AXD REFERENDU~l ACT-"EXPENDITURE"-"E~lERGENCY" 
-QRDINANCE APPROVIXG BILLS FOR CURRENT EXPEXSE8-
0RDINAXCE AUTHORIZING BOARD OFJ HEALTH TO PURCHASE 
E~IERGENCY BUILDING FOR SCARLET FEVER PATIENT. 

An ordinance approving bills tor current expenses tor labor and repairs 
on streets a;zd tor telephones, electric liqhts, etc., does not involve an expendi
ture of money within the meaning of the initiative and referendum act, and 
it is legal to pay such bills once in twn weeks by a suspension of the three 
readings rule through a vote of five out of six members of the council. 

An act cannot be declared an "emerpency'' unless it fulfills the definition 
of that term. 

An ordinance authorizing the board of health to contract tor the use of a 
building required as an emergency tor detention of scarlet fever patients, in
volves an "expenditure of money" and unde~ Section 2, paragraph 2 of the 
initiative and referendum act mttst remain inoperative for sixty days and can
not be declarea an emergency measure. 

COLUMBUS, OHIO, May 13, 1912. 

Ho~. CHARLES A. HA::~nro~n. Solicitor, Oberlin, Ohio. 

DEAR Sm:-1 am in receipt of your letter of February 14th, wherein you 
desire my ruling in reference to the initiative and referendum act, especially 
in reference to Section 4227-2 and 4227·3 General Code as follows: 

First: You inquire whether an ordinance passing bills for the pay
ment of labor on the streets, light accounts payable under a contract 
with a lighting company, bills for equipment for the fire department, 
telephone bills, bills for material to make repairs on the streets and 
sidewalks, and in fact, bills for all those week to week expenditures 
which must be made to properly care for the municipality's needs, should 
be passed as an emergency measure and receive a vote of threa-fourths 
of the council." 

As the passing of such ordinance is solely for the approval of bills for 
materials and services theretofore rendered to the village, I am of the opinion 
that such an ordinance could not be considered as an ordinance involving the 
expenditure of money. It is true that it authorizes the payment of such bills 
but if such an ordinance were to be considered within the initiative and 
referendum act it would absolutely block the administration of municipal 
affairs in a village. 

The passage of svch ordinance is purely in an administrative capacity 
by council and is not in any sense legislative. For that reason I am of the 
opinion that such an ordinance is not within the purview of the initiative and 
referendum act. If it were to be considered as an ordinance involving the 
expenditure of money it could not under paragraph two of Section 4227-2 be 
declared to be an emergency·measure. You state that it has been the custom 
to pass such bills once in two weeks by a vote of five out of six members of 
council and under a suspension of the three readings rule and you wish to 
know whether such action is strictly legal. I am of opinion that it is. 

Second: You wish to know whether we can give you any more definite 
rule in relation to emergency measure than that given in the statute. 
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I know of no more definite rule that I can give you in relation thereto, 
but beg to state that I have heretofore rendered an opinion to Hon. N. M. 
Greenberger, city solicitor, Akron, 0., under date of October 25, 1911, in ref
erence to my interpretation of emergency measure as follows: 

'"While it is true that Section 2 of the initiative and referendum 
act foregoing set forth declares that certain acts may take effect im
mediatelY, provided they be declared by council to be an 'emergency 
measure' yet I do not believe that council can declare an act to be an 
emergency measure which could not be considered under the defini
tion of 'emergency' to be such. In other words, I do not believe that 
council by mere declaration that a measure is an emergency measure 
can so constitute it if the definition of 'emergency' did not apply to 
such measure." 

"Emergency" is defined by the Century dictionary as follows: 

"A sudden ·or unexpected happening; an unforeseen occurrence 
or condition; specifically, a perplexing contingency or complica
tion of circumstances." 

Again, 

"A sudden or unexpected occasion for action; exigency; pressing 
necessity." 

Again, 

"Something not calculated upon; an unexpected gain." 

"Emergency" is defined by Webster to be: 

"A condition of things happening suddenly or unexpectedly; an 
unforeseen occurrence; a sudden occasion." 

Again, 

"Any event or occasional combination of circumstances which 
calls for immediate action or remedy; pressing necessity; exigency." 

"The facts stated in your letter do not give rise, as I view it, to 
any emergency, and, consequently, an ordinance thereunder could 
not be considered as an emergency measure." 

Third: You ask in what class is the semi-annual appropriation ordinance. 

I have heretofore decided in an opinion rendered to Hon. C. C. Middle
swart, Marietta, Ohio, under date of November .3, 1911, that the semi-annual 
appliopriation ordinance is not within the purviE!W: of the initiative and 
referendum act. 

Fourth: You state if the board of health certifies the immediate need 
of an emergency building for detention of scarlet fever patients and the council 
passes an ordinance authorizing the board to make a contract with some prop-



A ..... N"GAL REPORT OF THE ATTORNEY GENERAL. 1945 

erty owner for the use of a building at a stipulated price would such an 
ordinance be one involving the expenditure of money, and under section 2, 
paragraph two of said act not become effective for sixty days? 

If said ordinance is one authorizing the board to make a contract for 
the use of a building for a stipulated price it is my opinion that such an 
ordinance is one involving the expenditure of money, and being such, of 
course, could not be declared to be an emergency measure under the provisions 
of Section 4227·3. 

331. 

Very truly yours, 
TIMOTHY S. HOGAN, 

.Attorney General. 

SALARY, INCREASE AND DECREASE OF-STREET COMMISSIONER
TERM OF OFFICE-INITIATIVE AND REFERENDUM ACT-SUSPEN
SION OF EFFECT OF ORDINANCE FOR SIXTY DAYS AND UNTIL 
GENERAL ELECTION UPON FILING OF REFERENDUM PETITION. 

The term of office of the street commissioner, unaer Section 4363 General 
aoae, aoes not commence until his appointment by the mayor ana confirma
tion by the council. 

An orainance passed. by co1tncil aecreasing the salary of that officer aur
ing the time intervening between the appointment ana the confirmation, is not, 
therefore, within the prohibition of Section 4219 General Ood.e against increase 
of salary auring term of office. 

Such ordinance involves an "expend.iture of money" and therefore does 
not take effect until the expiration of sixty days after its passage. Until such 
time, the street commissioner takes unfler the old. ordinance. 

When a referenaum petition is auly filed. the effect of the ord.inance is 
suspended until the "next general election." If such ordinance is defeated at 
the election, the old. ordinance will remain in effect. · 

COLUMBUS, OHIO, May 6, 1912. 

HoN. E. R. YoUNG, Legal Counsel, Ripley, Ohio. 

DEAR SIR:-Under date of February 17th you wrote me as follows: 

"On the fifth day of December, 1902, there was passed by the 
council of the incorporated village of Ripley, Ohio, ordinance No. 107, 
being 'an ordinance fixing the compensation and bonds of the officers 
of the village.' 

"That part of said ordinance which relates to the office of street 
commissioner, is as follows: 'The salary of the street commissioner 
shall be twenty dollars per month, payable monthly; and he shall give 
a bond in the sum of five hundred dollars.' 

"On the twelfth day of January, 1911, one D. M. was duly ap
pointed, confirmed and qualified as street commissioner and entered 
upon the duties of said office. 

"Section 4363 of the General Code relates to the office of street 
commissioner, and is in substance as follows: 

" 'Shall be appointed by the mayor and confirmed by council for 
a term of one year and shall serve until his successor is appointed 
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and qualified.' On the eleventh day of January, 1912, at a regular 
meeting of said council the mayor reported that he had appointed 
the said D. M. street commissioner for the coming year. 

"Said appointment was not confirmed by council, but said coun
cil then forthwith proceeded to and did then duly pass an amend
ment to said ordinance No. 107, with reference to the office of street 
commissioner, which amendatory ordinance is as follows: 

" 'AN ORDINANCE No. 152. 
"'Amending an ordinance passed on the fifth day of December, 

1902, entitled "An ordinance fixing the compensation and bonds of 
the officers of the village. 

"'Be it ordained by the council of the incorporated village of 
Ripley, Brown county, state of Ohio: 

"'Section 1. That ordinance No. 107, passed on the fifth day 
of December, 1902, being an "Ordinance fixing the compensation and 
bonds of the officers of the village," and recorded on page 135 of 
the records of ordinances of said village, be amended so as to read 
as follows: 

" 'Section 2. The salary of the street commissioner shall be five 
dollars per month, payable monthly; and he shall give a bond in the 
sum of fifty dollars. 

"'Section 3. This ordinance shall take effect and be in force 
from and after the earliest period allowed by law. 

" 'Passed January 11, 1912. 
".'D. W. Lemon, Clerk.' 

"'L. V. WILLIAMS, Mayor. 

"Said ordinance, after having been duly passed on said eleventh 
day of January, 1912, was then at that time signed by the mayor 
and clerk, and afterwards published as required by law. 

"At the next regular meeting of the council on the sixth day of 
February, 1912, the mayor again reported to the council as unfinished 
business that he had appointed the said D. M. street commissioner, 
and said appointment was then confirmed by council. 

"The said appointee, who had been holding said office under his 
former appointment of January 12, 1911, duly qualified, on the ninth 
day of February, 1912, and again entered upon the duties of said 
office. 

"On the tenth day of February, 1912, the said D. M. filed with 
the clerk of said village a 'petition for the referendum' of said coun
cil ordinance No. 152, signed by the required number of electors of 
said village, ordering the submission of such ordinance to the vote 
of the electors at the next regular election to be held on the fifth 
day of November, 1912; and said clerk, pursuant thereto, on the 
seventeenth day of February, 1912, certified said ordinance of the 
board ·of election for the purpose of having the same submitted to the 
electors at the next regular election. 

"Section 4219 of the Code provides in substance: 'Council shall 
fix the compensation "' "' "' of all officers. The compensation so 
fixed shall not be increased or diminished during the term for which 
any officer * * * may have been elected or appointed.'" 

Upon the above state of facts you submit six several questions for my 
opinion as follows: 
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"1. Does the term 'appointed' as used in the latter section, 
include confirmation and qualification (i. e., giving bond)? 

"2. The fact that the Qfficer was appointed, but was not con
firmed until aftEr the passage of the ordinance reducing the salary, 
does the ordinance come within the inhibition of section 4219 G. C.? 

"3. If the ordinance does not take effect under the 'initiative 
and referendum law' (0. L. 102, p. 521) until sixty days after its 
passage, does the officer draw a salary of $20.00 per month for the 
sixty days, or does he draw a salary of $5.00 per month for this 
time? 

"4. If the ordinance is suspended until the next regular elec· 
tion by the filing of the 'petition for referendum,' what salary should 
be drawn by this officer until the matter is determined by the elec
tors? 

"5. What is meant by the next regular election as referred to 
in the 'Crosser' law? 

"6. If the ne'w ordinance is rejected by the electors does the 
former ordinance which it attempted to repeal remain in effect?" 

1947 

I shall consider question one and question two together. Section 4219 
General Code as set out in your letter states that the compensation fixed by 
council shall not be increased or diminished during the term for which the 
officer may have been elected ·or appointed. This inhibition is against council 
(nacting any legislation during the term of said officer, changing the salary 
of such officer. From your inquiry it would appear that the mayor appointed 
the said D. M. as street commissioner for the coming year. The authority 
to so appoint is found in Section 4363 General Code set forth in your letter 
which states that such commissioner shall be appointed by the mayor and 
confirmed by council for the term of one year. 

The question, therefore, arises as to when the term of such D. M. as 
street commissioner would begin. If his term was to begin only upon his ap
pointment by the mayor and confirmation by council and would be for the 
period of one year after such confirmation, his term would not commence until 
council had duly confirmed his appointment. 

I am of the opinion on reading Sfction 4363 G. C., that it means that 
the term of the street commissioner shall only begin after appointment and 
confirmation by council and continue for the term of one year from such con
firmation, and that until such confirmation by council, said council was duly 
authorized to increase or diminish the compensation of such appointee. I 
do not, therefore, think it necessary 1:o. decide whether the term "appointed" 
as used in Section 4219 G. C. includes confirmation and qualification as I 
am of the opinion that the term of such officers would begin upon confirma
tion by council. The term having so begun the question as to when the officer 
qualified would be immaterial. 

In answer to your second question, I am of the opinion that the ordinance 
passed January .11, 1912, does not come within the inhibition of Section 4219. 

You next inquire if the ordinance does not take effect under the initiative 
and referendum act until sixty days after its passage does the officer draw 
his salary of $20.00 per month for the sixty days, or does he draw a salary of 
$5.00 per month for this time. As I have heretofore given it as my opinion 
that an ordinance fixing a salary is an ordinance involving the expenditure 
of money, and, therefore, does not go into effect until sixty days after its 
passage thereof, I am of the opi~;~ion that the officer would draw his salary 
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under the old ordinance until the going into effect of the new ordinance as 
decided in the opinion to Hon. H. W, Houston, city solicitor, Urbana, Ohio, 
under date of December 29, 1911. 

Fourth: Your fourth question is as follows: 

"If the ordinance is suspended until the next regular election 
by the filing of the 'petition for referendum,' what salary should be 
drawn by this officer until the matter if! determined by the electors?" 

I have heretofore decided in an opinion to Hon. F. X. Frebis, prosecuting 
attorney, Georgetown, Ohio, under date of April 26, 1912, copy of which we 
herewith enclose, that upon the filing of a petition for referendum in refer
ence to any ordinance the operation of said ordinance remains suspended and 
does not become effective until the said ordinance is duly adopted by the elec
tors at the next regular election. Therefore, in answer to your fourth ques
tion I would say that the officer in question, since the operation of the 
ordinance is suspended, would draw the salary fixed by the old ordinance until 
the new ordinance was adopted by the electors, a referendum petition having 
been filed in reference to said new ordinance. 

Fifth: You next inquire what is meant by "next regular election" as 
referred to in the "Crosser" law? 

In answer thereto I herewith hand you copy of opinion to Hon. I. Q. 
Jordan, village solicitor, Wilmington, 0., under date February 26, 1912, which 
fully covers the question. 

Sixth: You next inquire if the new ordinance is rejected by the electors, 
does the former ordinance which it attempted to repeal remain in effect? 

On examination of the ordinance of January 11, 1912, as set forth in 
your letter it is entitled "An ordinance amending an ordinance passed on the 
fifth day of December, 1902." Section 1 of said ordinance provides "That 
ordinance No. 107 * * * be amended so as to read as follows * * *." 

If the new ordinance is rejected by the electors, I am of the opinion 
that it is as if it were never enacted, and consequently, the former ordinance 
which it attempts to amend would remain in full force and effect. 

Very truly yours, 
TIMOTHY 8. HOGAN, 

Attorney General. 



.\~~l:.iL REPORT OF TUI: .\.TTOR::\'EY GEXER.\.L, 1949 

349. 

INITIATIVE AND REFERENDlJ:\1 ACT-cO~CIL---CONTRACT WITH 
LIGHT CO:\IPANY-ORDINANCE PROVIDING FOR ADDITIONAL 
LIGHTS INVOLVES "EXPENDITURE." 

When a village has in existence a contract with a light company calling 
for 100 arc lights, with provisions for additional lights upon demand, and the 
council passes an ordinance designati'ng the location of 180 lights, which num· 
ber included the first hundred as well as 80 additional lamps provided for in 
said ordinance, said ordinance involves an expenditure with reference to the 
additional lights and is subject to suspemion under the initiative and referendum 
act. 

The ordinance is to be voted on as a whole and should it fail at election, 
conditions would remain the same as before the election. 

COLUMBUS, OHIO, May 10, 1912. 

Hox. I. Q. JORDAX, Village Attorney, Wilmington, Ohio. 

DEAR SlR:-Under date of March 11th you enclose as copy of light con· 
tract between the village of Wilmington and the Wilmington Water & Light 
Company; also a copy of the resolution passed by the council preceding the 
present council on the last night of its existence, to wit: December 30, 1911, 
concerning 'which a petition for referendum has been duly filed. 

You desire to know whether or not the present council is justified in 
paying the Water & Light Company any part of their bill while the resolution 
is pending under the referendum, and if so, how much, and further as to 
what the electors will vote on under the petition for referendum at the next 
general election. 

Upon a consideration of the contract entered into by the village of 
Wilmington with the Water & Light Company, which is designated in the 
contract as the United Water & Light Company of New Jersey, and which 
contract runs for a period of ten years from February l, 1903, the rights in 
which contract the Wilmington Water & Light Company succeeded we note 
that said contract was for one hundred (100) arc lights in all with the pro· 
vision that the said Water & Light Company "shall from time to time furnish 
such additional electric lights as the village council may order under the pro
visions of the contract." I understand both from your letter and from con· 
versation with you that there had been no additional lights ordered by council 
beyond the one hundred lights provided for in the contract until the passage 
of the resolution of December 30, 1911. 

The resolution of December 30, 1911, states as follows: 

"RESOLUTION. 
"WIIEHEAS, The village council of the village of Wilmington, 

Ohio, have from time to time, ordered various extensions of the lines 
of the lighting plant, and have directed the lighting committee to 
locate and caused to be placed tungsten and arc lamps on said ex
tensions, and at various intermediate points; and, 

"WHEREAS, A committee of the citizens have purchased and 
donated to the village various arches for lighting purposes, some of 
which have taken the places of arc lamps at some of the locations 
where said arches have been located and placed by order of council;. 
therefore be it 
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"Resolved, That the locations of the various lights and arches 
on said system within the village shall be as hereinafter designated, 
and that said Wilmington Water & Light Company is instructed and 
directed to maintain lights at said places in accordance with the 
ordinance contracting with said company for the lighting of the 
streets, alleys, ways and commons of the village of Wilmington. o 

"The following arches and lights to burn all night every night: 
(Specifying thirtY-five [35] lights.) The followinlJ lights to burn all 
dark hours until midnight. (Specifying one hundred and forty-five 
[145] lights.)" 

I note that said resolution seeks to designate one hundred and eighty 
(180) lights, or in other words, eighty (80) more than was provided for in 
the original contract. Said resolution is based on the assumption, as it ap
pears to me from a reading thereof, that council had prior to the adoption of 
said resolution ordered under the provisions of the contract additional electric 
lights. I am as'sured, however, by you that such is not the case, but that the 
resolution in question seeks to designate eighty (80) lights in addition to the 
one hundred (100) lights provided for in the contract. Such being the case, 
and as such an ordering of addi tiona! lights by council would necessarily 
require that the village pay for the same the resolution involves the ex
penditure of money, as I view it. 

You asked whether or not the council is justified in paying the ·water 
& Light Company any part of their bill while the resolution is pmding under 
the referendum. The payment for the number of lights which were properly 
contracted for at the time of the passage of. the resolution of December 30, 
1911, would be legal for the reason that the same is. a proper charge against 
the village under the provisions of the contract. I do not undertake to state 
exactly how many lights this would make. 

You inquire as to what the electors will vote on under the petition for 
referendum which has been filed. The electors will vote whether or not such 
resolution should be adopted in its entirety. They will not vote on the ques· 
tion of additional lights, but on the resolution itself. If included in such 
resolution are those lights which have bsen properly contracted for, and in· 
eluded therein are those which had, prior to the resolution in question, not 
been contracted for the referendum thereunder would not affect the contract 
for the lights which had been properly contracted for. The electors will vote 
on the resolution as a whole and will either adopt or reject the same. If the 
resolution is rejected at the polls it will be the same as if it never existed, 
and the only rights that the light company would have would be thos3 which 
had been acquired prior to the passage of said resolution. 

All that I have said in reference to the light contract would apply 
equally as well to the watn contract, a copy of which I do not have before 
me, but the facts concerning which I understand are the same as in reference 
to the light contract. 

Very truly yours, 
TIMOTHY S. HOGAX, 

Attorney General. 
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365. 

"VOLUNTEER FIRE:\IEN"-EXE::.\IPTION FRO:\I :\IUXICIPAL AND STATE 
ROAD LABOR. 

A vohmteer {ire department as i11tended by the statues prot·idi;zg (or ex
emption fro;n municipal or state road labor, is one whose ;;zcmucrs are not ap
pointed by the mayor and who receive no compensation for their services. 

CoLl::liBl:s, Onm, :\lay 3, 1912. 

Ho:x. GEonGE W. RosE, Village Solicitor, Glouster, Ohio. 

DEAR Sm:-I beg to acknowledge receipt of your letter of April 20, 1912, 
which is as follows: 

"Section 3375, General Code, exempts from performing two days' 
labor on the public highways, persons coming under certain condi
tions, among which are: 

" 'Any person who is a member of any ilre engine, hook and 
ladder, hose or -other company, for the extinguishment of fire or the 
protection of property at fires, under the control of the corporate 
authprities of any municipal corporation, and who receives no pay 
for such services during the time he may continue an acting mem-
ber of such company,' etc. . 

"Section 3738, General Code, exempts: 
"'Active members of volunteer engine companies not exceeding 

thirty, and of hose companies not exceeding twenty,' etc. 
"We have this situation il). the village of Glouster. We have a fire 

chief appointed by the mayor nnd confirmed by council who receives 
$5.00 for every fire he attends whP.re there is an actual fire and it is 
_necessary to throw water, and $2.50 where a run to a fire is made and 
no water thrown. This fire chief has a compauy of fourteen firemen 
whom he selects and these firemen are paid $2.00 for each fire at
tended where it is necessary to throw water, and $1.00 where they 
make a run, and no water is thrown. 

"I desire to ask your opinion as to the following: 
"1st. What constitutes a volunteer fire company? 
"2nd. Is that of Glouster a volunteer company? 
"3rd. Which section of the General Code governs as to this par

ticular case? 
"4th. Would you consider the fire chief and the members of 

the fire company exempt or liable for the performance of two days' 
labor upon the public highway?" 

In reply I desire to call your attention to the following pertinent sec
tions of the General Code: 

"Section 4389. In each village having or hereafter establishing 
a fire department, the head thereof shall be a fire chief, appointed hy 
the mayor for a term of two years, and shall be an elector of the cor
poration. 

"Section 4390. Council may provide for the employment of such 
firemen as it deems best and fix their compensation, or for the services 

~4--Vol. II-A. G. 
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of volunteer firemen. All firemen other than volunteers, shall be ap
pointed by the mayor for terms of one year with the advice and con
sent of the council. 

"Section 4394. No active volunteer fireman or one who has 
served five years consecutively as a volunteer fireman shall be re
quired to serve on juries or perform military duty in time of peace 
or labor on highways." 

Section 4390 makes clear two distinctions between regular firemen and 
volunteer firemen. The first sentence gives council the authority to "provide 
for the employment of such firemen as it deems best and to fix their compen
sation, or for t·he services of volunteer firemen." In the clause giving authority 
to council to employ regular firemen, the right to provide compensation is ex· 
pressly recognized; whereas, the clause governing the appointment of volun
teer firemen excludes any mention of the compensation. 

Another distinction to be observed is that, all firemen other than volun
teers shall be appointed by the mayor for a term of one year with the advice of 
council." 

From the statement of facts in your letter, it appears that the chief of the 
fire department was appointed by the mayor and confirmed by council as re
quired by Section 4389; that the members of the fire department were selected 
by the chief, and that a certain compensation is provided for their services 
in attendance at fires. 

I am, therefore, of the opinion that a volunteer fire company is one 
whose members are not appointed by the mayor, and who receive no compen
sation for their services and accordingly, the fire department of Glouster is 
not a volunteer company. 

The two sections of the General Code cited by you which govern labor 
on highways are as follows: 

"Section 3375. Except honorably discharged soldiers who served 
in the United States army during actual war, pensioners of the 
United States government, acting and contributing members of com
panies, troops and batteries of the Ohio national guard during mem
bership, and members of a fire engine, hook and ladder, hose or 
other company, for the extinguishment of fire .or the protection of 
property at fires, under the control of the corporate authorities of 
any municipal corporation, who receive no pay for their services 
as such acting members, each male person between the age of twenty
one and fifty-five years, able to perform or cause to be performed the 
labor herein required, shall be liable annually, to perform two days' 
labor on the highways, under the direction of the road superintendent 
of the road district in which he resides. (98 vs. 328, Sec. 4). 

"Section 3738. The council of any municipal corporation may · 
require each able-bodied male person between the ages of twenty-one 
and fifty-five years, resident of the corporation, or territory attached 
as herein provided, to perform· by himself or substitute, in each year, 
two days' labor upon the streets and alleys of such corporation, or 
upon the public roads or highways that lie within such attached 
territory, which labor shall be instead of the two days' labor required 
to be performed upon roads and highways. Active members of volun
teer engine companies not exceeding sixty-four, of hook and ladder 
companies not exceeding thirty, and of hose companies not exceeding 
twenty, shall be exempt from the performance of such labor during 
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such membership, and, having served faithfully as such for five con
secutive years, shall be exempt for five years thereafter. Such labor 
may be commuted by the payment of three dollars to be expended 
where the labor should have been applied. (92 vs. 162, Sec. 1.) 

1953 

Under the latter section council may require able-bodied male persons be
tween the ages of twenty-one and fifty-five years to perform two days' labor on 
the streets and alleys of the corporation with the exception, among others, of 
"active members of volunteer engine companies, etc.," and said section also 
states expressly that "such labor shall be instead of the two days' labor re
quired to be performed on the roads or highways." When council adopts an 
ordinance providing for the performance of such labor on the streets and alleys 
all persons, other than those who come within the exceptions, are bound to 
perform the same under Section 3738, in which event they are exempted by the 
express provisions of safd Section 3738, from performing labor on the highways 
as required by Section 3375. The chief and members of the Glouster fire de
partment, not being volunteer firemen as above defined are required to per
form labor on the streets and alleys of the corporation, providing council has 
adopted an ordinance requiring such labor; otherwise they are liable to per
form labor on the roads and highways under Section 3375 when required so 
to do by the road superintendent of the road district in which they reside. 

410. 

Very truly yours, 
TIMOTIIY S. HOGAX, 

Attorney General. 

NEWSPAPERS-PUBLICATION OF ORDINANCES, RESOLUTIONS, ETC.
VILLAGE CLERK, EDI'I'OR AND PROPRIETOR OF ONLY NEWSPAPER 
-POSTING IN FIVE PUBLIC PLACES. 

When the only newspaper published, and the only newspaper of general 
circulation in a village is disqualified from publishing notices and ordinances, 
and resolutions, because the village clerk is flhe editor and proprietor thereof, 
the publications may be made by posting copies of the resolutions, ordinances, 
etc., in five of the most public places in the village, as prescribed by Section 
4232, General Code. 

CoLUMBus, OHro, May 14, 1912. 

HoN. RoY E. LAYTON, Solicitor of Waynesfield, Wapakoneta, Ohio. 

DEAR Sm:-Your favor of :\iay 6, 1912, is received, in which you state as 
follows: 

"Mr. E. B. Y. is the editor, publisher and sole proprietor of the 
W. C., a weekly newspaper, the only newspaper published in ~aid vil
lage and perhaps the only newspaper of general circulation in such 
municipality. Mr. Y. is also the village clerk. That being the only 
newspaper published in the village, as I understand it the law is prac
tically mandatory that all resolutions, ordinances, notices, etc., re
quiring publication shall be published in that newspaper. I might 
add, however, that the village has no contract with this or any other 
newspaper for such publication but the printing has been given to it 
as a matter of course. 
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"Now the question is, would Mr. Y. be civilly or criminally 
liable or both, if any ordinances, resolutions or notices should be 
printed in his paper, and for which of course he would be paid. On 
the other hand would any legislation be valid if the printing were 
done in some other newspaper published in another town when the 
law requires that such publication shall take place in a newspaper 
published in such municipality. Or is the only alternative for Mr. Y. 
to resign as village clerk or do the public printing for nothing?" 

The greater part of your inquiry is covered by an opinion given to Jacob 
Line on March 30, 1912, a copy of which is herewith enclosed. 

You state that this newspaper is probably the only newspaper of general 
circulation in the village. If there is no newspaper of general circulation in 
the municipality .other than the one published by the village clerk, the village is 
without a newspaper qualified to publish ordinances, resolutions, and other 
notices required to be published. 

Section 4232, General Code, provides: 

"In municipal corporations in which no newspaper is published, 
it shall be sufficient publication of ordinances, resolutions, statements, 
orders, proclamations, notices and reports, required by this title to 
be published, to post up copies thereof at not less than five of the 
most public places in the corporation, to be determined by the council, 
for a period of not less than fifteen days prior to the taking effect 
thereof. Advertising for bids for the construction of public improve· 
ments shall be published in at least one newspaper of general cir· 
culation in the corporation for not less than two nor more than four 
consecutive weeks. Notices of the sale of bonds shall be published 
in such manner and for such time as is provided in this title for the 
sale of bonds by a municipal corporation, when not sold to the sink· 
ing fund. The clerk shall make a certificate of such posting and the 
time when and places where done, in the manner provided in the pre
ceding section, and such certificate shall be prima facie evidence that 
the copies were posted up as required." 

Section 4676, General Code, provides: 

"Where in this title a notice is directed to be published in a 
newspaper, and no such paper is published at the place mentioned, 
or if such newspaper is published at the place, but the publisher re· 
fuses on tender of his usual charge for a similar notice, to insert it in 
his newspaper, a publication in any newspaper of general circulation 
at such place shall be sufficient. Nothing in this section shall 
be construed to dispense with posters where they are provided for." 

Section 4232, General Code, provides that when no newspaper is published 
in a municipal corporation, copies of ordinances, resolutions, and the other 
notices therein enumerated shall be posted at not less than five of the most 
public places in such corporation. Section 4676, General Code, provides, how· 
ever, that where no newspaper is published at the place mentioned, such no· 
tices may be published in some newspaper of general circulation therein. 

There is a newspaper published in the village, but this newspaper is dis-
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qualified from publishing such notices. The statute has reference to a news. 
paper qualified to make the publications. It appears that there is no news
paper of general circulation therein other than the newspaper of the village 
clerk. The situation of the village is the same as if there was no newspaper 
published, or of general circulation in such village. 

The law does not contemplate that the village clerk shall resign his 
position, in order that the ordinances may be published in his newspaper. 
Such a ruling would disqualify the owner of a newspaper under such circum
stances from holding an office in the village. 

Where the only newspaper published and of general circulation in a vil
lage is disqualified from publishing notices and ordinances and resolutions for 
such village because an officer of the village is the editor and proprietor of such 
newspaper, and there is no other newspaper of general circulation in such 
village, the ordinances, resolutions and other notices, may become legal by 
posting copies of the same in five of the most public places in such village 
as prescribed by Section 4232, General Code. 

414. 

Respectfully, 
TIMOTHY S. HOGA"', 

Attorney General. 

VILLAGE SOLICITORS-SERVICES GOVERNED BY CONTRACT-CANNOT 
BRING SUIT TO COMPEL COUNCILMANIC DUTY FOR TAX PAYER. 

The services of a village solicitor are governed by his contract and when 
his contract provides tor "services for the village or any of its officials," such 
solicitor is not in a situation to bring an action in behalf of a tax payer against 
the village council to compel it to provide adequate street drainage, under Sec
tions 4311-4313, General Code. 

Under Section 4314, General Code, the tax payer himself may bring such 
suit, and t·he solicitor must defend the council in the proceeding. 

CoLUl\Inus, OHIO, May 28, 1912. 

HON. THOMAS EUBANKS, Solicitor, New Madison, Ohio. 

DEAR Sm:-Your favor of May 6, 1912, received. You state that you have 
been requested by the tax payers of your village to· bring an action against your 
council to compel them to provide adequate drainage for one of your streets. 
You also state that the terms of your employment as solicitor are that you are 
to perform all legal services for the village or its officials; that you receive 
a stipulated sum for your services with an additional fee for court work. 

You inquire whether you have the same legal right that a city solicitor 
has to bring an action of injunction or of mandamus, under authority of Sec
tions 4311 and 4313, General Code, without being ordered to do so by council. 

Section 4311, General Code, provides as follows: 

"The solicitor shall apply in the name of the corporation, to a 
court of competent jurisdiction for an order of injunction to restrain 
the misapplication of funds of the corporation, or the abuse of its cor
porate powers, or the execution or performance of any contract made 
in behalf of the corporation in contravention of the Jaws or ordi
nance governing it, or which was procured by fraud or corruption." 
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Section 4313, General Code, is as follows: 

"In case an officer or board fails to perform any duty expressly 
enjoined by law or ordinance, the solicitor shall apply to a court of 
competent jurisdiction for a writ of mandamus to compel the per
formance of such duty." 

I have already held in a former opmwn construing Section 4220, General 
Code, which provides for. the employment of legal counsel for a village, that 
the counsel so employed is not an officer; that he is only an employe and, as 
such employe, is only bound to the performance of the things he has contracted 
to do and perform. 

You are, by the terms of your contract, to perform all legal services for 
the viUage or any of its officials. The village is your client and your employer 
and you cannot represent the tax payers in a proceeding to mandamus the 
council until you are relieved from employment by the village. 

Sections 4311 and 4313, General Code, were formerly Sections 1777 and 
1778, Revised Statutes. 

The supreme court of the state of Ohio in the case of Pierce vs. Higgins 
{79 0. S., p. 14) said in reference to these sections, that, "their terms presup
posed the presence of a solicitor and officer on whom a request to bring a suit 
can be made. The petition shows that the village of Piketon had no solicitor. 
It was impossible, therefore, to comply with that requirement . * * *" 

Section 4313, General Code, provides that "in case an officer fails to perform 
any duty expressly enjoined by law or ordinance, the solicitor shall apply to a 
court * * * to compel the performance of such duty." 

Your village has no such officer as a solicitor. You are employed by the 
village and the nature of your employment is the same that exists between 
any client and an attorney. 

Section 4314, General Code, provides a remedy and a course to pursue 
when there is no solicitor. 

Section 4314 provides in part as follows: 

"* * * and any taJ~: payer of any municipal corporation in 
which there is no solicitor may bring such suit on behalf of such cor
poration. No such suit or proceeding shall be entertained by any court 
until the tax payer shall have given security for the costs of the pro
ceedings." 

Having no solicitor, any tax payer of your village can bring an action of 
mandamus in your case providing the facts and the law warrant it, on giving 
security for the costs of the proceeding. 

If this suit is brought, you, having been employed to represent the vil
lage in all court proceedings, can represent the council in this action; but 
you cannot bring an action of mandamus or injunction under authority of 
Sections 4311 and 4313, General Code, as they do not apply to your situation. 

Very truly yours, 
TIMOTHY S. HOGA~, 

.Attorney General. 
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421. 

VILLAGE POLICE-POWER OF MAYOR AND COUNCIL TO APPOINT AND 
RE:\IOVE-APPOINT::\IENT WITHOUT SPECIFICATION OF TERM
RIGHT OF INCU::\IBEl'.'T TO HOLD OVER UNTIL PROPER REAP
POINT:\'IENT IS ~lADE. 

When there is in existence in a village, an ordinance authorizing the mem
bers of the police department to be appointed by the mayor subject to the con
firmation of council, providing that they may hold the of!lce for the time ap
pointed, unless sooner discharged tor cau.~e, and until their successors are duly 
appointed and confirmed, the fact fihat such of!lcers were appointed and con
firmed without the specification of a definite terJn, is not fatal to the holding 
of the of!lce. Of!lcers so appointed hold, subject to the toill of the appointing 
power, and until reappointment is properly made, the present incumbents hold 
over. 

Such of!lcers may be removed by the mayor tor cause, under Section 4384, 
General Code. This power is discretionary with the mayor and a provision of 
ordinance attempting to remove this decretion by empowering council to order 
the mayor to so remove or discharge, is invalid. 

COLUMBUS, OHIO, June 1, 1912. 

Hox. CARL ARMSTnoxo, Solicitor of Mingo Junction, Steubenville, Ohio. 

DEAR Sm:-Your favor of May 14, 1912, is received, in which you ask an 
opinion of this department as follows: 

"I enclose you a statement of fact arising in the village of Mingo 
Junction, Ohio, concerning which the opinion of your office is desired 
by council. 

"It is a case of holding over of members of the police force; the 
mayor has reappointed the old members-the council refuses to con
firm and the members hold over by virtue of their previous appoint
ment. 

")'low to get rid of them is the question before the council, and 
the mayor and members are at variance on the question." 

The statement of facts enclosed shows that two members of the police force 
were appointed and confirmed in January, 1910; in January, 1912, the new 
mayor reappointed these two mE:mbers and council refuses to confirm the ap
pointments. The two members in question are still members of the police force. 

The manner of appointing policemen for a village is prescribed by Sec
tion 4384, General Code, which provides: 

"The marshal shall be elected for a term of two years, commenc
ing on the first day of January next after his election, and shall serve 
until his successor is elected and qualified. He shall be an elector of 
the corporation. When provided for by council, and subject to its 
confirmation, the mayor shall appoint all deputy marshals, policemen, 
night watchmen and special policemen, and may remove them for 
cause, which shall be stated in writing to council." 

The statute does not fix the term of office for the policemen. 
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Under the authority granted by this section council has passed an ordi
nance organizing the police department 

Section two of the <Jrdinance submitted by you, provides: 

"The members of the police department shall be appointed by 
the mayor, and confirmed by council, and shall hold office during the 
time tor which they shall be appointed unless sooner suspenaea or 
discharge a,- and each police officer other than the marshal shall re
ceive for his servicEs as such, a salary not to exceed $70.00 per month 
payable monthly out of the safety fund of this village." 

Section 4 of said ordinance provides: 

"Police officers appointed under this <Jrdinance shall enter upon 
their duties as directed by the mayor ana shall continue in office as 
members of such department until their successors are duly appointed, 
qualified ana confirmed. 

The ordinance does not fix a definite term of office, but states that they 
"shall hold office during the time for which they shall be appointed." It 
further provides that they "shall continue in office--until their successors are 
duly appointed, qualified and confirmed." 

The question arises as to whether the failure of council to fix a definite 
term of office for the policemen invalidates the ordinance. 

Article 2, Section 20 of the Ohio Constituion, provides: 

"The general assembly, in cases not provided for in this consti
tution, shall fix the term of office and the compensation of all officers; 
but no change therein shall affect the salary of any officer during his 
term, unless the office be abolished. 

In case of State vs. Board of Education, 12 Cir. Dec., 333, it is held: 
"The term 'officer' as used in Sec. 20, Art. 2, of the constitution, 

providing that the gEneral assembly shall not affect the salary of any 
officer during his existing term, does not refer to such offic!lrs as 
members of a board of school examiners or to officers of a municipal 
corporation, such as mayor, marshal, clerk, treasurer, etc., but to 
those created and whose salaries are fixed by the general assembly." 

The provision of Section 20, Article 2, of the Constitution, does not rt;J
quire that a term of office be fixed for a policeman of a village. 

The ordinance in question was passed March 28, 1909. This was prior to 
the adoption of the General Code. 

Section 1536-860, Revised Statutes, which is now Section 4384, General Code, 
supra, contained this provision at the time of the passage of the ordinance: 

"Council may provide for such deputy marshals, policemen, night 
watchmen and special policEmen as it may deem best, and fix their 
duties, periods of service, bonds and compensation, and they shall be 
appointed by the mayor, and confirmed by the council and may be 
removed by him for cause which shall be stated in writing to council." 

By the authority therein conferred council could provide for policemen and 
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fix their periods of service. Section 4384, General Code, does not specifically 
authorize council to fix the period of service, but provides that the mayor shall 
appoint the policemen "when provided for by council." Under either pro· 
vision council may fix a definite term of office, but are not required to do so. 

Throop on Public Offices, says at Section 307, of his work: 

"Where a statute authorizes a city council to regulate the 'man
ner of appointment and removal' of the city officers, this authorizes 
the council to fix the terms of their respective offices; and the coun
cil may thus fix the terms by providing that the offices shall be held 
during good behavior." 

At Section 386 of Dillon on Municipal Corporations, fifth edition, it is said: 

"But when the statJ.Itory authority which is conferred upon the 
council is not merely to make an appointment, but to provide for the 
creation and to regulate and control a department, or to make or
dinance to regulate and define the manner of the appointment and 
removal of officers, the council may in connection with the exercise 
of the powers conferred upon it, fix, by ordinance, the term for which 
the officers shall be appointed, and the tenure of the office will con
tinue for the prescribed term, so long as the ordinance remains un
repealed." 

The authority granted to council in Section 4384, General Code, to provide 
for deputy marshals and policemen is sufficient to authorize council to fix the 
term for which they shall be appointed, provided that the statute does not 
otherwise provide the term of office. 

In the case of City of Oklahoma City vs. Dean, 15 Old a., 139, it is held: 

"Policemen in cities of the first class in the territory ·of Oklahoma 
are not appointed for any definite length of time. Succeeding ad
ministrations in such cities, under the prC?visions of Section 7, Chapter 
12, Article 1, Wilson's Statutes, have the power and it is their duty 
to appoint certain officials, among them policemen, and when such 
appointment has bEen made, and the appointee has qualified and en
tered upon the duties of the office, the term of his predecessor in of
fice expires, as under the provisions of such statute the term of such 
officers is made to expire when their successors are chosen." 

Gillette, J., quotes the statute and comments upon the same on page 140 
as follows: 

"Section 7, Chapter 12, Article 1, Wilson's annotated Statutes 
provides: 

"The mayor shall appoint, by with the consent of council, an 
assistant city marshal, a city engineer, a city physician and such 
policeman and other officers as the mayor and council may deem nec
essary. The officers so appointed shall hold their office until their suc
cessors are chosen and qualified. 

"We think this language susceptible of only one construction, 
to 'wit: That the mayor and council of each succeeding administration 
in a city of the first class, shall appoint the officers named, who shall 
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hold their office until their successors are chosen and qualified. Such 
officers are not appointed for any specified term. Their power to act 
ends with the qualification of their successors who have been chosen 
and qualified." 

The statute in the above case provided for the appointment of the officers 
but did not fix a dEfinite term. It provided that they should hold their office 
until "their successors are chosen and qualified." The court held that their 
term was ended when their successors were appointed and qualified. 

In our situation the statute provides for the appointment when the of
ficers are provided for by council. Council in pursuance of the authority granted 
by the statute, has provided for the positions and states that the appointees 
shall "continue in office until their successors are duly appointed, qualified and 
confirmed." The situation is similar to that in the Oklahoma case. The term 
of service as fixed by council terminates when the successors are appointed 
and qualified, unless they are sooner suspended or discharged. 

lt is usual to fix a definite term of office. This condition, however, is not 
essential to the creation of an office. 

This principle is recognized when the following rules are stated to govern 
when no definite term is fixed. 

In Parsons vs. Breed, 126 Ky. 759, it is held: 

"Where neither the constitution nor the statutes fix. the term of 
office, the appointee holds at the pleasure of the appointing power, 
though it attempts to fix a definite term. 

In Fox vs. Ault, 26 Mo. App. 673, it is held: 

"A municipal office, held for no definite period of time, is one 
held at the will of the authority which conferred it, and may be 
vacated at any time." 

In 28 Cyc. at page 503, the rule is stated: 

"The term of office of policemen is often fixed by statute, and 
when so fixed it cannot be changed by ordinance. Where the dura
tion of their appointment is not fixed, policemen hold their office at the 
pleasure of the appointing power, provided there is no constitutional 
limitation upon the duration of official terms." 

The failure to fix a definite term of office is not fatal to the position. 
Under the provisions of Section 1536-860, Revised Statutes, above quoted and 
of Section 4384, General Code, council may or may not fix a definite term of 
service. The ordinance in question is not invalid because it does not fix a 
definite term ·of appointment. The provision in Section 4 of the ordinance that 
they shall continue in office until their successors are appointed and qualified, 
will permit the old appointees to hold over. 

You ask how they can be removed. Section 4384, supra, provides a way 
of removal by the mayor. But as the mayor desires their reappointment, it 
is apparent that he declines to remove them. 

Section 4263, General Code, provides: 

"The mayor shall have general supervision over each department 
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and the officers provided for in this title. When the mayor has rea
son to believe that the head of a department or such officer has been 
guilty in the performance of his official duty of bribery, misfeasance, 
malfeasance, nonfeasance, misconduct in office, gross neglect of duty, 
gross immorality or habitual drunkenness, he shall immediately file 
with the council, except when the removal of such head of department 
or officer is otherwise provided tor, written charges against such per
son, setting forth in detail a statement of such alleged guilt, and, 
at the same time, or soon thereafter as possible, serve or cause to be 
served a true copy of such charges with the person against whom the 
charges are made. Such service may be in person or by leaving a 
copy of the charges at the office of such person, and due return thereof 
made to council, as is provided for the return of the service of sum
mons in a civil action." 

1961 

This section contains the proviSion, "except when the removal of such 
head of department or officer is otherwise provided for." The removal of a 
policeman of a village is otherwise provided for by Section 4384, General Code, 
and Section 4263, General Code, would not therefore apply to them. 

By virtue of Section 4216, General Code, council has a right to remove 
employes. Said section reads: 

At the first meeting in January of each year, the council shall 
immediately proceed to elect a president pro tern. from their own num
ber, Who shall serve until the first meeting of the council in January 
next after his election. From time to time the council may provide 
such employes tor the village as they may determine, and such em
ployes may be removed at any regular meeting by a majority of the 
members elected to council. When the mayor is absent from the vil
lage or is unable from any cause to perform his duties, the presi
dent pro tern. of council becomes acting mayor, and shall have the 
same powers and perform the same duties as the mayor." 

The power of council to remove as provided in this section applies to 
employes who are provided for and appointed by council. It does not authorize 
council to remove policemen who are appointed by the mayor. 

The ordinance attempts to provide a means of discharging these policemen 
by action of the council. 

Section 5 of the ordinance provides: 

"It shall be competent for the mayor at any time to suspend or 
discharge any or all of the members of the police department of this 
village and report his said action to council with reasons therefor. 
And if council by vote sustain such suspension or discharge, said 
officer or officers so suspended or discharged shall receive no com
pensation from the date of said action by the mayor. It is further pro
vided that the council may at any time order and direct the mayor 
to suspend or discharge any member of the police department and un
less the mayor complies with said request within ten days council 
may by a vote of two-thirds of all members elected to council discharge 
such officer or officers. 

Section 4384, General Code, provides that the mayor may remove the 
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policemen for cause, while Section 5 of the ordinance authorizes council 
to order the mayor to suspend or discharge them. The effect of this provision 
of the ordinance would be to control in a measure the right of the mayor to 
remove as given him by Section 4384, General Code. The right to remove car
ries with it a discretion in the removing power. That is, he may either remove 
or retain. An effort by council to act under the provision of Section 5 of the 
ordinance to require the mayor to remove would be an interference with his 
right to remove as given him by the statute.· This provision of the ordinance 
is, therefore, unauthorized and council cannot act under the same. 

The statutes do not authorize council to file charges against these police
men. 

The policemen are appointed by the mayor, but such appointments must 
be confirmed by council. In order to make ·an appointment legal and complete 
both the mayor and council must concur in such appointment, that is, the mayor 
must appoint, and the council must confirm. The appointment of the present 
force by the present mayor was not complete as council failed to confirm. The 
persons in question cannot serve under the new appointment, but they can hold 
over under their former appointment. 

The policemen may hold their positions until legally removed or until 
their successors are appointed, qualified and confirmed. 

423. 

Respectfully, 
TIMOTHY S. HOGAN, 

Attorney General. 

PUBLIC UTILITIES-POWER OF MUNICIPAL CORPORATION TO ERECT 
ITS OWN LIGHT AND WATER PLANT WHEN FRANCHISE WITH 
PRIVATE COMPANIY IS IN EXISTENCE-PURCHASE OF LIGHT 
PLANT. 

A village has t·he right to erect its own light or water plant regardless of 
the fact that there is still under duration, a franchise granted private companies 
for these purposes. 

In the case of the electric light plant, however, the vil.lage is required, 
under Section 3990, General Code, t<J purchase the private company's plant with 
the consent of its owners. 

COLUMBUS, OHIO, June 11, 1912. 

HoN. 0. H. STEWART, Village Solicitor, Middleport, Ohio. 

DEAR Srn:-1 acknowledge receipt of your letter of May 8, in which you 
state that the village of Middleport is considering the matter of establishing 
its own water and electric light plant. You also state that a private company 
is supplying the village with water, and another private company is supplying 
light. 

The water company's contract for city hydrants has expired; but the 
light company's contract is still in force. You then ask the following questions: 

"1. Has the village of Middleport, under the laws of the state, 
a legal right to establish a competing municipal water and light plant? 
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"2. To what extent, if any, would the village be liable to the 
private companies (Pomeroy & :\Iiddleport Water Supply Co. and 
the :\Iutual Electric Light Co.) should the village establish its own 
electric light and water plant? 

"Please mention the liability and responsibility as toward each 
company. 

"3. To what extent could tlle municipal system compete with 
the private companies for business?" 

1963 

You further ask what application Section 3990 of the General Code, and 
47 0. S. page 52, have to the matters. In reply I desire to state: 

Municipal corporations, such as Middleport, have only such powers as are 
delegated to them by statute, in relation to the matters covered by your 
inquiry. 

The enumerated powers of such corporations are embraced in Title :XII, 
Division II, Chapter I, of the General Code. To this chapter we must look for 
authority, if any, conferring powers upon your village to do the things under 
consideration. If this chapter does not specifically provide for these things, 
and is silent on the subject, then your village has no power to proceed along 
that line. On the other hand, i'f this chapter provides for these matters, your 
village may follow the provisions of the same in a legal manner. 

Let us take up the sections, applying to this subject, seriatim. 

Section 3616 of the General Code, provides: 

"All municipal corporations shall have the general powers men
tioned in this chapter, and council may provide by ordinance or reso
lution for the exercise and enforcement of them." 

Section 3618, G. C., provides for the right 

"To establish, maintain and operate municipal lighting, power 
and heating plants, and to furnish the municipality and the inhab
itants thereof with light, power and heat, to procure everything nec
essary therefor, and to acquire by purchase, lease or otherwise, the 
necessary lands for such purpose, within and without the munici
pality." 

Section 3619, G. C., provides for the right 

"To provide for a supply of water, by the construction of wells, 
pumps, cisterns, aqueducts, water pipes, reservoirs and waterworks, 
for the protection thereof, and to prevent unnecessary waste of water, 
and the pollution thereof. To apply moneys received as charges for 
water to the maintenance, construction, enlargement and extension 
of the works and to the extinguis~ment of any indebtedness created 
therefor." 

Electric Works 

Section 3990 of the General Code provides: 

"The council of a municipality may, when it is deemed expedient 
and for the public good, erect gas works or electric works at the ex-
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pense of the corporations, or purchase any gas or electric works al
ready erected therein, but in villages where gas works or electrical 
works have already been erected by any person, company of persons, 
or corporation, to whom a franchise to erect and operate gas works 
or electric works has been granted, and such franchise has not yet 
expired, the council shall, with the consent of the owner or owners, 
purchase such gas works or electric works already erected therein." 

The section further provides for condemnation proceedings in case of 
inability to agree, and says that the existing contract shall be considered as an 
element of valuation in fixing the compensation to be paid for such gas or 
electric works. 

I think it will not be controverted that no municipality has the right, 
and never did have, under the municipal laws, to grant an exclusive franchise 
to any electric or waterworks company. 

This being so, the municipality has never parted with its right to con
struct its own waterworks, or electric light plant; and can operate the same 
in competition with existing plants, except it must purchase the elecric light 
plant. 

Nothing appears in the statute requiring the village to purchase the water 
plant; therefore, it can install, maintain and operate the same and compete for 
business with the existing company. 

These companies, when they accepted their franchises and entered into 
their contracts, did so with full knowledge of the law, and are bound by its 
provisions, the same as if expressed in such contracts and franchises. 

If your village follows the law as above set out, and establishes its own 
municipal plants (purchasing the electric plant), there is no liability or re
sponsibility from it to either company. Of course, these matters must be done 
by ordinance or resolution, submitted to the people, as other matters of like 
nature are, and must be in strict conformity to the statutes. The 47 0. S., 
page 52 is a leading case in Ohio, and is quoted with approval in 48 0. S. 136, 
137 and 142; 76 0. S. 338-339; see North Springs Water Co. vs. City of Tacoma, 
47 L. R. A., page 214. In that case the supreme court of Washington held in its 
2d syllabus as follows: 

"A grant of a franchise to a water company, without any words 
of exclusion or of limitation upon the right of the city, does not pre
clude the city from subsequently establishing waterworks of its own, 
although the result may be to destroy the value of the franchise." 

This case cites the 47 State, supra, and also 18 0. S. 262. 
The 47 0. S. case, p. 52, went to the supreme court of the United States, 

and the doctrine affirmed. See 146 U. S. 258. 
I believe I have covered the ground of your inquiry. 

Very truly yours. 
TIMOTHY 8. HOGAN, 

Attorney General. 
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428. 

WATERWORKS BO~DS-SINGLE ORDINANCE l\IAY ~OT PROVIDE FOR 
BOTH PURCHASE AND Il\IPROVEl\'IENT OF WATERWORKS-DIS· 
TINCT PURPOSES. 

The mere fact t-hat, to Section 3940, General Code, there has recently 
been added the words "that the bonds enumerated in Section 3939, General Code, 
may be ·issued tor any and all purposes," does not exclude the 1.wndatory pro· 
vision of Section 4226, General Code, against any by-law, resolution or ordinance 
containing more than one subject. 

Since, therefore, the improvement of waterworJ:s and the purchase of 
waterworks are distinctly different subjects, provision for bonds tor both pur· 
poses may not be included, in a single ordinance. 

CoLul\Inus, Onm, May 28, 1912, 

Hox. JAliiES I. BOL'LGER, Solicitor of Frankfort, Chillicothe, Ohio. 

DEAR Sm:-Your favor of May 15, 1912, is received in which you inquire 
of the following: 

"The supreme court has held in the Elyria case, 57 Ohio St., 
that municipalities could not issue bonds under one ordinance both 
for the erection and purchase of waterworks. Since then Section 
3940 of General Code was passed authorizing issue of bonds for any 
or all of purposes enumerated in Longworth act. Under this I have 
come to conclusion that a municipality may provide in a single or· 
dinance for purchase and improvement of a waterworks plant. Be· 
sides do not believe that this· conflicts with Elyria case." 

Section 3940, General Code, to which you refer, provides as follows: 

"Such bonds may be issued for any or all of such purposes, 
but the total indebtedness created in any one fiscal year, by the council 
of a municipal corporation, under the authority conferred in the pre· 
ceding section, shall not exceed one per cent. of the total value of 
all property in such municipal corporation, as listed and assessed for 
taxation." 

The provisions of this section were formerly found in Section 2835, Re· 
vised Statutes. The Elyria case, to which you refer, was decided in January, 
1898. At that time the provision now found in Section 3940, General Code, 
to wit, "such bonds may be issued for any or all such purposes," was not in 
the statute, nor did the statute contain any similar provision. This provision 
was first inserted in the amendatory act of April 29, 1902, as set forth in 95 
Ohio Laws 318. It was not as a matter of course considered in the Elyria case. 

In that case, which is styled, The Elyria Gas and Water Co. vs. City of 
Elyria, 57 Ohio St., 374, it is held in the fourth syllabus: 

"The purchase of waterworks, and the erection of new ones, are 
distinct measures, requiring different proceedings; and a resolution 
of council which combines both as one, and provides for the sub· 
mission, in that form, of the question of the issue and sale of the 



1966 VILLAGE SOLICITORS 

bonds of the municipality for both purposes combined, is unauthor
ized, and ineffectual for either purpose; nor can it be made effectual 
for either, by the elimination of the other in the proceedings subse
quent to the resolution. It is the policy of the statute that each 
measure for which it is proposed to issue and sell the bonds of the 
corporation shall stand on its own merits, unaided by combination 
with others, and that it be voted upon as an independent measure, by 
the council and electors, uninfluenced by such combination." 

On page 380, Williams, J., says: 

"The power conferred by the statute on the council, is to issue 
and sell the bonds of the municipality 'for the erection or purchase 
of waterworks.' The two purposes are entirely distinct. The pur
chase of waterworks necessarily implies that they have already been 
erected, and are at present existing property, the subject of sale and 
purchase; while the erection of waterworks can only have reference 
to their future construction. That a municipal corporation may own 
two plants, one acquired by purchase, and another erected by it, 
or, after having acquired one in the former mode, may proceed to 
erect a new plant, is not questioned. But their acquisition by these 
two different methods require different proceedings. And, it is the 
policy of the statute that the proposition for each separate improve
ment shall stand on its own merits, unaided by combination with 
any other measure, and be so acted upon by the council in the first 
instance, and then, if adopted, be so submitted for approval by the 
. electors that each may be voted upon as a separate measure, unin
fluenced by combination with others." 

The provisions of Section 3939, General Code, are substantially the same 
as those under consideration in the above case. This section enumerates 27 
different purposes for which bonds may be issued. It provides in part as 
follows: 

"When it deems it necessary, the council of a municipal corpora
tion, by an affirmative vote of not less than two-thirds of the mem
bers elected or appointed thereto, by ordinance, may issue and sell 
bonds in such amounts and denominations, for such period of time, 
and at such rate of interest, not exceeding six per cent. per annum, 
as said council may determine and in the manner provided by law, 
for any of the following specific purposes: 

* * .. * * 
"11. For erecting or purchasing waterworks for supplying water 

to the corporation and the inhabitants thereof." 

These improvements and purposes for which bonds may be issued may 
require different proceedings and it would not be possible to include them 
in the same proceeding. As said in the Elyria case, supra, the erection of 
waterworks, and the purchase of waterworks are distinct and separate projects 
and require different proceedings to carry them into effect. 

The only words of Section 3940, General Code, which could possibly be 
construed to change the rule laid down in the Elyria case, are these: Such 
bonds may be issued for any or all of such purposes. 
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By these words the legislature has not attempted to change the rule as 
laid down in the Elyria case.. It has not stated that bonds may be issued 
in the same proceeding, or by virtue of the same proceeding, for two or more 
of the purposes enumerated in Section 3939, General Code. Neither can it 
be inferred from the language used, that it meant to authorize the issue of 
bonds for two or more of the purposes enumerated, by vtrtue of the same pro
ceeding. 

If the legislature intended to provide any such rule it could have used 
language which would have left no doubt as to its meaning. In Section 3842, 
General Code, the legislature has expressly authorized the council to include 
one or more streets or alleys in one ordinance when it provides for the sprink
ling, cleaning or sweeping of streets. Said section reads: 

"The council of a city upon the recommendation of the director 
of public service, or the council of a village, may provide by ordi
nance for sprinkling with water, sweeping or cleaning of such streets 
or alleys, or parts thereof. For the purpose of carrying out the pro-

. visions of this section and of the three next preceding sections, one 
ordinance may be made to include one or more streets or alleys, or 
parts thereof, and one or more of the powers granted by such 
sections." 

The words used in Section 3940, General Code, now under consideration, 
are general and cannot be construed to authorize council to issue bonds for 
two or more of the purposes enumerated in Section 3939, General Code, by 
virtue of the same proceeding. This section deals with bonds and the purposes 
for which they may be issued. It does not attempt to regulate the proceeding 
or manrier in which they may be authorized. It does not purport to regulate 
the manner in which the purposes may be carried out. 

If such bonds may be issued in the same proceeding, it must be founded 
upon some other ground. Section 3940, General Code, does not change the rule 
enunciated in 57 Ohio State, 374, the Elyria case. 

In the E;lyria case council attempted to provide for the issue of bonds for 
the erection and purchase of waterworks. In your case you desire to purchase 
and improve the waterworks. You do not state whether the plant to be im
proved is the one to be purchased, or whether it is a plant already in operation 
by the village. In either event, the question arises as to whether these are 
the same subject or different subjects. 

Two subjects cannot be included in the same ordinance as provided in 
Section 4226, General Code, which provides: 

"No ordinance, resolution or by-law shall contain more than one 
subject, which shall be clearly expressed in its title. No by-law or 
ordinance, or section thereof, shall be revived or amended, unless the 
new by-law or ordinance contains the entire by-law or ordinance, or 
section revived or amended, and the by-law or ordinance, section or 
sections so amended shall be repealed. Each such by-law, resolu
tion and ordinance shall be adopted or passed by a separate vote of 
the council and the yeas and nays shall be entered upon the journal." 

The provisions of this statute are held to be mandatory in case of Heff
ner vs. City of Toledo, 75 Ohio St., 413, wherein Summers, J., says at page 423 
of the opinion: 
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'"['he requirement of Section 1694 that 'No by-law or ordinance 
shall contain more than one subject, which shall be clearly expressed 
in its title,' evidently was suggested by the provision of Section 16 
of Article 2 of the Constitution that : 'No bill shall contain more 
than one subject, which shall be clearly expressed in its title.' The 
latter provision has been held to be directory (Pim. vs. Nicholson, 6 
Ohio St., 174), ~nd if the former were so it would not require further 
consideration, but it has been held mandatory (Bloom vs. City of 
Xenia, 32 Ohio St., 461; Campbell vs. City of Cincinnati, et a!., 49 
Ohio St., 463) .'' 

The first and second syllabi of this case read: 

"The statutory requirement that 'No by-law or ordinance shall 
contain more than one subject, which shall be clearly expressed in 
its title,' was intended to prevent the uniting in one ordinance of 
diverse subjects or measures and effecting its passage by uniting in 
its support all those in favor of any, and to prevent the adoption of 
ordinances by the votes of councilmen ignorant of their contents. 

"Whether an ordinance is violative of the statutory requirement 
that. 'No by-law or ordinance shall contain more than one subject, 
which shall be clearly expressed in its title,' is to be ~etermined not 
by its form, but in the light of the mischief the statute was intended 
to prevent." 

In your case the proceedings concern waterworks, but they concern sepa
rate features of waterworks. In the Elyria case the proceeding was in reference 
to waterworks, but the court held that the erection of waterworks was different 
subject than the purchase of waterworks. They were distinct propositions and 
required different proceedings. 

The improvement of waterworks and the erection of waterworks are both 
public improvements. The proceedings and steps required for the improve
ment of waterworks are substantially the same as are required for the erection 
of a waterworks. Both come under the head of public improvements. In one 
case you have a waterworks to start with and in the other you have not. The 
method of procedure would be the same. 

It might be observed further that Section 3939, General Code, does not 
specifically mention the improvement of waterworks. It authorizes the issue 
of bonds for the erection or purchase of waterworks. 

Again, if the waterworks to be improved is a different plant than the one 
to be purchased, you would have two different subjects. On the other hand, 
if the plant to be purchased, is the one to be improved, the council would be 
providing for the improvement of a plant which is not yet under its control. 

As there is no difference in the procedure required for the improvement 
or erection of a waterworks, the principles laid down in the Elyria case would 
apply as well to the one as to the other. The improvement of waterworks, or 
the erection of waterworks, require different proceedings than the purchase of a 
waterworks. 

The improvement and purchase of waterworks cannot, therefore, be pro
vided for in the same proceeding. 

Respectfully, 
TiliiOTHY s. HOGAX, 

Attorney General. 
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432. 

S:\IITH 0!\'E PER CENT. LAW-LDIITATIONS TO LEVY FOR YEAR 1910 
AND SIX PER CENT. INCREASE FOR 1912-INTEREST AND SINKING 
FUND LEVIES WITH AND WITHOUT VOTE OF PEOPLE BEFORE 
AND AFTER JUI\'E 1, 1912. 

Under Section 5649-2 and 5649-3 of the Smith one per cent. law, the limita
tions measured by the amount of taxes levied within a taxing district in the 
year 1910, plus six per cent. for the year 1912, etc., do not include levies tor 
interest and principal of any bonds issued before June 1, 1912, nor do they in
clude any such levies issued after June 1, ~vhen authorized by a vote of the 
people. 

All other levies are included, however, which are made within the ter
ritorial limits of the taxing district whether by state, cotmt1/, township, school 
district, special taxing district, road district, etc., excepting emergency levies 
under Section 5649-4. 

The six per cent. increase tor 1912 need not be apportioned among the tax
ing districts according to any rule, except that the budget commission may 
not exercise a discrimination with respect to the taxing districts. 

Levies tor bonds not voted upon by the people and made after June 1, 1912, 
are included not only within the limitations of 1910, and the additional six 
per cent. tor 1912, etc., but also are included within the two, three ana five mill 
limitations. 

CoLUMBUS, OHIO, June 6, 1912. 

HoN. WILLIAM 0. MATHEWS, Solicitor of the Village of Bay, 1007 Willia1nson 
Building, Cleveland, Ohio. 

DEAR Srn:-I beg to acknowledge receipt of your communication of May 
20, in which you ask my opinion as to whether or not under Sections 5649-2 
and 5649-3 of the Smith one per cent. law, so-called, the limitation measured by 
the amount of taxes levied within a taxing district in the year 1910, plus 6 
per cent. for the year 1912, etc., includes levies for interest and principal of 
bonds issued after June 1, 1911. 

The statutory provisions in question are as follows: 

"Section 5649-2. * * *, the aggregate amount of taxes that 
may be levied on the taxable property in any county * * or other 
taxing district, for the year 1911, and any year thereafter, including 
taxes levied under authority of Section 5649-1 of the General Code, 
and levies for • * all other purposes, shall not in any one year 
exceed in the aggregate the total amount of taxes that were levied 
upon the taxable property therein * * for all purposes in the 
year 1910, provided, however, that the maximum rate * • that 
may be levied for all purposes • * shall not in any one year ex
ceed ten mills • * • and such levies in addition thereto for sink
ing fund and interest purposes as may be necessary to provide for any 
indebtedness heretofore incurred or any indebtedness that may here
after be incurred by a vote of the people. 

"Section 5649-3. • * * the intent and purpose of this act be
ing to provide the total amount of taxes which may be levied in the 
year 1911 or in any year thereafter, for all purposes, shall not ex-
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ceed in the aggregate, the total amount of taxes levied in the year 1910 
plus six per cent. thereof for the year 1912 "' * * or such less 
amount as may be produced by the levy of a ma:s:imum rate of ten 
mills on each dollar of the tax valuation of the taxable property 
therein * * * whether such taxes be levied for the same or 
other purposes, except to the amount of such levies as may be made 
tor interest; and sinking fund purposes as provided in Section 5649·2 
of the General Code. * * *" 

In Section 5649-2, it will be observed that levies under Section 5649-1 
are referred to and included within the first limitation therein defined. Said 
section provides as follows: 

"Section 5649-1. In any taxing district, the taxing authority 
shall levy a tax sufficient to provide. for sinking fund and interest 
purposes." 

Without discussing the grammatical construction, of the two sections 
above quoted, elaborately, I beg to state that I am of the opinion that the 
following propositions are true: 

First. The limitation measured by the 1910 taxes is not upon the amount 
which may be levied by a village as such in any year; it is rather upon the 
amount which may be levied within the territorial limits of the village by state, 
county, township, school district, village and any special taxing district, such as 
road districts, etc., combined. The increase of six per cent. for the year 1912 
is based upon this total, and it does not necessarily follow that such increase 
must be apportioned among the several districts levying within the same ter
ritory in proportion to the levy made by them therein. Under such circum
stances it is possible to conceive of such six per cent. increase being given 
entirely to one of the taxing districts. This is for the budget commission to 
decide, though in deciding it, that body must not discriminate among the taxing 
districts. 

Second. The 1910 tax limitation includes all levies for ali purposes what
soever, excepting emergency levies under Section 5649-4, and additional levies 
voted by the people under Section 5649-5. That is to say, all interest and sinking 
fund levies to provide for the payment of bonded indebtedness, whether in
curred before or after June 1, 1911, must be made within this limitation. This 
is the principal question concerning which you inquire. 

Third. Levies for interest and sinking fund purposes to provide for 
bonded indebtedness created prior to June 1, 1911, are created thereafter under 
authority of a vote of the people, while within the limitation measured by the 
1910 taxes, are outside of the ten-mill limitation. That is to say, if in a taxing 
district the amount of taxes levied in the year 1910 divided into the duplicate 
for the year 1911 or for the year 1912 produces a rate in excess of ten mills, 
this excess may be used for interest and sinking fund levies for the purposes 
aforesaid, but not any ordinary or current uses. On the other hand, however, 
levies for interest and sinking fund purposes to retire and provide for bonds 
issued after June 1, 1911, without a vote of the people are within both the 
ten-mill limitation and that measured by the 1910 taxes. In fact, such levies 
are within all four of the limitations of the Smith law. 

As you state in your first letter that the village is considering the question · 
of issuing bonds for a specific purpose without a vote of the people, I must ad
vise you that, interest and sinking fund levies to provide for such bonds must 
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be made not only within the limitation of the 1910 taxes, but also within the 
ten-mill limitation of Section 5649-2-3, supra, and within the five-mill limita
tion of Section 5649-3a: 

The above will be found, I think, in strict accord with the decision of 
the supreme court in the case of State, ex rel., vs. Sanzenbacher, 84 0. S., un
reported. 

433. 

Very truly yours, 
TI:MOTIIY s. HOGA~, 

Attorney General. 

POLICEMEN AND FIREMEN IN. VILLAGES-POWER OF COUNCIL TO REG
ULATE APPOINTMENT BY MAYOR AND FIX TERM OF OFFICE
WHERE NO TERM FIXED, SALARY MAY BE INCREASED. 

Section 4384, General Code, canters upon the council the power to regu
late the number and manner of the appointments, ana the term of office of the 
members ot the police ana fire deparf/ment which are to be appointed by the 
mayor. 

Where council has not provided any ae(inite term, council is not prohibited, 
by the terms ot Section 4219, General Code, from increasing the salaries of such 
appointees during their incumbency. 

COLUMBUS, OHIO, June 14, 1912. 

HoN. J. H. C. LYON, Solicitor of Lowellville, Youngstown, Ohio. 

DEAR SIB:-Your favor of June 12, 1912, is received in which you inquire: 

"I am solicitor of the village of Lowellville, Mahoning county, 
and a question has arisen as to whether or not night policemen and 
day policemen, who were assigned for the purpose and are not elected 
officers can receive a higher salary than that which they were to re
ceive under the ordinance they provided when they took office." 

The manner of providing policemen for a village is prescribed by Section 
4384, General Code, which provides: 

"The marshal shall be elected for a term of two years, com· 
mencing on the first day of January next after his election, and shall 
serve until his successor is elected and gualified. He shall be an 
elector of the corporation. When provided for by council, and subject 
to its confirmation, the mayor shall appoint all deputy marshals, po
licemen, night watchmen and special policemen, and may remove 
them for cause, which shall be stated in writing to council." 

In orde~ to have policemen of a village council must provide therefore by 
ordinance. The statute does not fix their term of office. By virtue of Section 
1536-860, Rev. Stat., which is now Section 4384, General Code, supra, council 
was specifically authorized to fix the term of office of policemen. Said section 
provided in part: 

"Council may provide for such deputy marshals, policemen, night 
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watchmen and special policemen as it may deem best, and fix their 
duties, periods of service, bonds and compensation, * * *" 

By the authority therein conferred council could provide for policemen 
and fix their periods of service. Section 4384, supra, does not specifically au· 
thorize council to fix the period of service, but it provides that the mayor 
shall appoint the policemen "when provided for by council." Under either pro· 
vision council may fix a definite term of office, but are not required to do so. 

Throop on Public Offices, says at Section 307, of his work: 

"Where a statute authorizes a city council to regulate the "man
ner of appointment and removal" of the city officers, this authorizes 
the council to fix the terms of their respective offices; and the coun
cil may thus fix the terms by providing that the offices shall be held 
during good behaviot." 

At Section 386 of Dillon on Municipal Corporations, 5th edition, it is said: 

"But when the statutory authority which is conferred upon 
the council is not merely to make an appointment, but to provide for 
the creation and to regulate and control a department, or to make 
ordinance to regulate and define the manner of the appointment and 
removal of officers, the council may in connection with the exercise 
of the powers conferred upon it, fix, by ordinance, the term for which 
the officers shall be appointed, and the tenure of the office will con
tinue for the prescribed term, so long as the ordinance remains un
repealed." 

The authority granted to council in Section 4384, General Code, to pro
vide for deputy marshals and for policemen is sufficient to authorize council 
to fix the terms for which they shall be appointed. 

Your inquiry is as to the power of council to increase the salaries of the 
village policemen, after their appointment and qualification. 

Section 4219, General Code, provides: 

"Council shall fix the compensation and bonds of all officers, 
clerks and employes in the village government, except as otherwise 
provided by law. All bonds shall be made with sureties subject to 
the approval of the mayor. The compensation so fixed shall not be in
creased or diminished during the term for which any officer, clerk 
or employe may have been elected or appointed. Members of coun
cil may receive as compensation the sum of two dollars for each meet
ing, not to exceed twenty-four meetings ih any one year." 

The proviSIOns of this section will prevent council from increasing or 
diminishing the salary during the term for which the policemen were ap
pointed. The question arises as to the term for which they were appointed. 
The ordinance must be looked to in order to ascertain if a definite term of 
service has been provided for the policemen. 

If the ordinance has provided a tertn of office the salary cannot be in
creased during the term for which such policemen were appointed. If, how
ever, the ordinance has not provided a term of office, such salary may be in
creased during the incumbency of the policemen. 
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In case of State vs. ::.\Iassillon, 14 Cir. Dec., 249, Voorhees, J., says at page 
252 of the opinion: 

"The statute now applies to cases where there is an increase 
during the term. The word 'term' has significance, as we thinl.:, un
der that section of the statute. It simply means to limit. That is, 
during the period that the office is limited, during that period his 
salary shall not be increased. But in this case there is no limit fixed 
by law. It is at the pleasure of the board of health that gives the 
health officer his position. It is at their pleasure. It is not a term, 
for the reason there is no limit to it. It may be likened unto a 
tenancy at will, not a term, because it has no limitation. Therefore it 
would be difficult to bring such an employe within the terms of Sec
tion 1717, Revised Statutes, prohibiting an increase of salary of an 
officer during his term, whether he be elected or whether he be ap
pointed." 

In case of Stage vs. Coughlin, 12 Nisi Prius, N. S., 419 (Ohio Law Rep. 
of May 6, 1912), the syllabus reads: 

"Members of the police and fire departments of a municipality 
are not appointed for a 'term' within the meaning of Section 4213, 
P. & A. Anno. General Code, and having no fixed or definite term the 
restriction as to changes in salaries does not apply to them, and 
council has power to increase or diminish their salaries after appoint
ment." 

This latter decision was in reference to the salaries of the policemen and 
firemen of a city who are under civil service. 

The right of council to increase the salaries of the policemen in question 
during their present service, will depend upon the provisions of the ordinance 
as to the term of their appointment. If the ordinance fixes a term of office 
council cannot increase the salary during the term for which the incumbent is 
appointed. If, however, the ordinance does not fix a term of office council may 
change the compensation during the incumbency of the position. 

436. 

Respectfully, 
TIMOTHY S. HooA;o;, 

Attorney General. 

MORTGAGE ON PROPERTY OF P. C. C. & ST. L. RY. CO.-NOT BARRED 
BY STATUTE OF LIMITATIONS WHEN DATE OF ::.\IATURITY NOT 
FIXED. 

When the mortgage, under date of 1890, was given on t·he property of the 
P. C. C. & St. L. Ry. Company in Covington, Ohio, no time was fixed tor the ma
turity of the debt. Said mortgage has, therefore, not been barred by any statute 
of limitaMons ana the property when sold is subject to the same unless the 
mortgage is released. 

COLUJ\IllUS, OHIO, June 20, 1912. 

Hox. J. GuY O'Do:;xELL, Solicitor tor Village of Covington, Troy, Ohio. 

DEAR Sm:-Under date of May 10, 1912, you inquired of me as follows: 
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"The village of Covington, Miami county, Ohio, of which I am 
the solicitor, has issued bonds to purchase real estate to be donated 
to the state of Ohio for an armory site; an option has been secured 
on a site that has been approved by the armory board as the most 
suitable for such building. 

"The site is a par:t of the old right of way of the P. C. C. & St. L. 
Railway Company and which was included in the blanket mortgage 
that covers all of its property, they sold it in this condition to a man 
by the name of Powell of whom the village will purchase; there is no 
way at this time of getting the mortgage released off of this lot, it 
does not occur to us that there is any danger by reason the mortgage 
and the village is willing to purchase it as it stands, provided there 
will be no obection from your department when the same is deeded to 
the state. 

"If you can fully understand this matter from this letter, I 
should like to bear what you have to say in reference to the matter, 
or I shall be pleased to write you further in the matter if you deem 
it necessary, • * *." 

In response to my request for additional information you recently fur
nished data showing that said mortgage bears date October 1, 1890, and was 
given for a consideration of $75,000,000 to the Farmers Loan & Trust Company 
of New York, and William Jackson, of Indianapolis, trustee. 

No time seems to have been fixed for the maturity of the debt, and ac
cordingly said mortgage is still in full force and effect as a valid lien against 
said land, and an action thereon is not barred by any statute of limitations of 
this state. 

The copy of the portion of said mortgage, which you have submitted to 
me, provides that it shall cover "all rights of way, station grounds, gravel pits, 
stock yards, and other lands" of the Pittsburgh, Cincinnati, Chicago & St. Louis 
Railway Company, and clause 8 provides: 

"It shall and may be lawful for said railway company, its suc
cessors and assigns, and with the consent and approval in writing of 
the trustee for the time being, at any time or times hereafter, to ex
change for other property, or to sell any part of the hereby mort
gaged estates and premises free and clear from the lien or the cum
brance of this indenture, and to convey the same without liability on 
the part of the grantee for the disposition made of the price paid or 
property received in exchange; provided, however, that evidence of 
the propriety of such proposed sale or exchange shall be given to the 
trustee by certificate in writing of one of the officers, or by resolution 
of the directors of the railway company, and that the proceeds of any 
sale· so made shall, at the option of the railway company, be invested 
by it, either in the equipment of any remaining part of the mortgaged 
premises, or in the purchase by said railway company of other prop
erty, real or personal, which property so purchased, as also any that 
may be acquired in exchange as aforesaid, by the railway company, 
shall be subject to all the trusts hereby declared (including that of 
sale or exchange) of the property in this indenture described and 
shall be conveyed in mortgage by the railway company to the trustee 
for the time being, so to be held; or in the purchase of bonds hereby 
secured at the same time, and in the same manner as in the purchase 
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of bonds for the sinking fund, which bonds, so purchased shall be 
forthwith cancelled and retained by the railway company." 

1975 

Although the foregoing gives authority to the mortgagor to sell or ex
change any part of the mortgaged property, the same cannot be done without 
the consent and approval, in writing, of the trustee, and there is nothing be
fore me to show that such consent was obtained prior to the sale of this prop
erty to Powell. 

In view of the fact that the state of Ohio will expend a considerable sum 
for the building of an armory at Covington I cannot see my way clear to ap
prove the title to this proposed site, unless the mortgage covering it is re
leased, or the consent, in writing, of the trustees to said sale is first obtained. 

440. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

PUBLIC IMPROVEMENTS-STATE PROPERTY MAY NOT BE ASSESSED 
WITHOUT LEGISLATIVE AUTHORIZATION. 

In t;he absence of express authorization of the legislature, property be
longing to the state may not be assessed tor public improvements, and no such 
authorization is made in Ohio. 

COLUMBUS, OHIO, June 20, 1912. 

Ho:;. F. M. HAllliLTON, Legal Counsel for Village of Lebanon, Lebanon, Ohio. 

DEAR Srn:-Under date of May 8, 1912, you submitted three propositions 
to this department for opinion, and under date of May 10, 1912, your first two 
questions were answered by sending you a copy of an opinion on said questions 
rendered previously to your request. Your third question, however, was not 
answered. Such third question you state as follows: 

"How may the proportionate share of street improvement be 
obtained from the abutting state property, to wit, Armory property?" 

The legal proposition involved is whether or not state property may be 
assessed for street improvements. 

Section 3812 (101 0. L. 134) provides, in part, that the "council of any 
municipal corporation may assess upon the abutting, adjacent and contiguous 
or other specially benefitted lots or lands in the corporation, any part of the 
entire cost of and expense connected with the improvement of any street * '" '"." 

Section 3846 of the General Code provides that no part of the cost or 
expense connected with such work shall be paid by the municipal corporation, 
except when the whole or any portion of a street or alley, upon which work 
shall be done, passes by or through a public wharf, market space, park, ceme
tery, structure for the fire department, waterworks, school. building, infirmary, 
market building, workhouse, hospital, house of refuge, gas works, public prison, 
or any other public structure or public grounds within and belonging to the 
corporation. 

It will be seen, by a reference to the sections above cited and the other 
sections of the Code relating to the subject of the improvement of streets on 
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the assessment plan, that there is no provision specifically exempting state 
property from being assessed for such improvement. It will further be seen 
that there is no provision of law, other than the general provision that council 
may assess upon abutting, adjacent and contiguous and other specially bene· 
fited lots or lands, that the property of the state shall be included within the 
property assessed. 

While it is true that under Section 5351 of the General Code the real and 
personal property belonging exclusively to the state is exempt from taxation, 
yet, an assessment under the decisions, is not considered as a tax as used in 
said Section 5351. 

Dillon on Municipal Corporations, Section 1446, lays down the ·following 
principle: 

"The principle which makes property of the state, or any of its 
political or municipal subdivisions, nontaxable under general statutory 
provisions, and, in the absence of a positive direction therefor, ac
cording to the great weight of authority, also precludes the imposi
tion of a special assessment for a street or other local improvement 
upon such property, unless there is positive legislative authority there
for." 

T'he principle seems to be that no assessment can be levied against the 
_property belonging to the state, unless the legislature has given specific authority 
so to do, and that mere general words, such as are used in Section 3812 supra, 
are not construed to include the propertY' of the state, for the reason that the 
state is the sovereign, and general language should not be construed as in
cluding the sovereign itself. 

In an opinion rendered by this department November 30, 1909, to the Hon. 
Harry E. Garn, City Solicitor, Fremont, Ohio, the then attorney general gave 
as his opinion that state property may be assessed for municipal improvements 
in proper cases. I am unable to give my assent to such opinion, believing, 
as I do, that as the l~islature has not specifically provided for the assessment 
of state property the same is exempt. 

In either view of the case, however, no collection of assessment could be 
made against the state property except by a petition to the legislature for the 
payment of the same, as there is no authority in law to subject the property of 
the state for the payment of assessments. This conclusion was also reached 
in the opinion of my predecessor above referred to. 

I am, therefore, of the opinion that there is no way to obtain the pro
portionate share of street improvement from abutting state property, except as 
the legislature may decide to pay the same. 

Very truly yours, 
TlliWTHY S. HOGAX, 

Attorney General. 
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473. 

BOARD OF PUBLIC AFFAIRs-NO POWER TO FURNISH FREE WATER 
TO COUNCIL FOR STREET DIPROVE:'\1El'."TB-l'IIAY TURN OFF WATER 
IN EVENT OF NON-PAY:'\lENT OF RENTAL. 

The purposes for which free water may be supplied by the boarcl of trus
tees of public affairs having been specified in SecUon 3903, General Code, ana 
street improvements not being included as one of said purposes, said board has 
not only t-he right but is bouna in duty, to charge a rental to council tor water 
used for said purposes. 

Said board has the same powers as the director of public service in cities 
and is, therefore, empowered to ·make and enforce reasonable rules and regula
tions ana among them to turn off the water in the event of non-payment of 
rentals. Such a·regu!ation may be enforced against council. 

CoLu~mus, OHIO, June 22, 1912. 

Hox. CHARLES J. Fonn, Legal Counsel, Geneva, Ohio. 

DEAR Sm:-Under date of April 18th, you submitted two questions as fol
lows: 

First: Whether the trustees of public affairs in a village would have a 
right to charge council for water used in the construction of street improvement, 
such council having previously agreed with the contractor that he should have 
free water, and 

Second: If the trustees have such power whether in the event of council 
refusing to pay such bill said trustees would have the right to refuse to allow 
council to turn on the water. 

From subsequent correspondence between us I assume that it was dis
tinctly understood by each and every bidder submitting a bid for the work of 
such street improvement that the village was to supply free .. water, and I, 
therefore, consider it solely in reference to your question as to whether or not 
the trustees could require payment by the council for water used in street 
construction. 

Section 3963, General Code, as amended 102 Ohio Laws 94, provides: 

"No charge shall be made by the director of public service in 
cities, or by the board of trustees of public affairs in villages, for sup
plying water for extinguishing fires, cleaning fire apparatus, or for 
furnishing or supplying connections with fire hydrants, and keeping 
them in repair for fire department purposes, the cleaning of market 
houses, the use of any public building belonging to the corporation, 
or any hospital, asylum, or other charitable institutions, devoted to 
the relief of the poor, aged, infirm, or destitute persons, or orphan or 
delinquent children, or for the use of the public school buildings; 
but, in any case where the said school building, or buildings, are sit
uated within a village or cities, and the boundaries of the school dis
trict include territory not within the boundaries of the village or cities 
in which said building, or buildings, are located, then the directors 
of such school district shall pay the village or cities for the water 
furnished for said building or buildings." 

The legislature in enacting Section 3963 General Code, supra., has seen 
fit to designate exactly the purposes for which free water shall be supplied 
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by the board of trustees of public affairs and under the general rule of law' 
1'Expressio unius est exclusio alterius" the legislature not having seen fit to 
provide that free water can be furnished for street improvement, I am of the 
opinion that the board of trustees of public affairs have the right to charge 
for water used in the construction of street improvement; not only that they 
have the right but, for the reason above stated, it is the duty of such trustees 
so to do. 

Second: In answer to your second question I herewith enclose you copy 
of opinion rendered to the bureau of inspection and supervision of public of· 
fices, under date of June 20, 1912, wherein it is held that the powers of the 
trustees of public affairs are the same as those vested in the director of public 
service of a city, in relation to waterworks, ~nder Sections 3956·3981 General 
Code. 

Section 3957 General Code provides as follows: 

"Such director may make such by-laws and regulations as he 
deems necessary for the safe, economical and efficient management 
and protection of the waterworks. Such by-laws and regulations 
shall have the same validity as ordinances when not repugnant thereto 
or to the constitution or laws of this state." 

The board of trustees of public affairs being authorized under my hold
ing in the opinion herewith enclosed and under Section 3957 General Code to 
make such by-laws and regulations as said trustees deemed necessary for the 
safe, economical and efficient management of the waterworks, I am of the 
opinion that such trustees may make such reasonable rules and regulations in 
regard to the matter, which rules and regulations shall be of uniform opera
tion, and that after they so do or have done the council in the case in question 
would stand on an equal footing with any other person or persons. 

I am, therefore, of the opinion that if there is such rule or regulation 
the board of trustees of public affairs would have the right, in the event of 
council refusing to pay such bill, to refuse to allow the water to be turned on. 

Very truly yours, 
TiliiOTHY s. HOGAN, 

Attorney General. 
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487. 

ANNEXATION PROCEEDINGs-BALLOTS THROWN OUT IN ELECTION 
NOT COUNTED IN DETERMINING "MAJORITY VOTING AT ELEG
TION"-ORDINANCE OF COUNCIL APPROVING REPORT OF ANNEXA
TION C0":\1:\IISSION NOT WITHIN INITIATIVE AND REFERENDU:\1. 

The expression of an elector's intention is an essenUal element in a "vote" 
and ballots which are thrown out in an election are, therefore, not to be in
cluded in estimating a "majority of the electors voting at an election," as in· 
tended by Section 3569, General Code, relating to elections upon the question 
of annexation of a municipal corporation. 

An ordinance of council formally approving a report of the commissioners 
appointed to arrange tor annexation, is not subject to the initiative and referen
dum act for the reason that: 

1. The question has already been voted upon by the electors and. such 
action would enable fifteen per cent. to defeat the will of the majority. 

2. Should council tail to approve the report, the county commissioners are 
authorized to act tor the corporaUon in approving the report. The approval of 
said plans by the council is a duty, therefore, and not a delegated power. 

3. The ~gislature by enabling the county commissioners to act in place 
of council, made it possible for council to evade the possible operation of t·he 
initiative and referendum and therefore did not intend its application. 

CoLU111nus, OHio, June 26, 1912. 

Ho:<. STANLEY K. HENSHAW, Village Counsel of Hartwell, 514 Main Street, Cin
cinnati, Ohio. 

DEAR Sm:-Under date of May 1st, you stated that at the last general election 
the village of Hartwell, Hamilton county, Ohio, by a majority of five voted to 
be annexed to the city of Cincinnati, and that seventeen votes were thrown 
out and not counted. 

lows: 
You further state that Section 3569 General Code, reads in part as fol-

"If a majority of the electors of each corporation, voting on the 
question so submitted, is in favor of annexation, the council of each 
shall thereupon cause the result to be certified to the other corpora
tion." 

And you inquire whether or not such majority means a majority of the 
valid votes or a majority of the votes actually cast. 

T'he language used in Section 3569 General Code is "a majority of electors 
voting on the question so submitted." 

In order to ascertain the majority it is necessary, of course, to ascertain 
the total number of electors who have voted upon the question. 

Webster defines a "vote" as follows: 

"A wish, choice, or opinion of a person or body of persons, the 
expression of a wish, desire, will, preference or choice in regard to 
any measure proposed in which the person voting has an interest; 
that by which will or preference is expressed in election." 
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Webster defines :'ballot" as follows: 

"A ball used for voting; a piece of paper or other thing used for 
the same purpose." 

Century dictionary "defines the term "vote" as follows: 

"The formal expression of a will, preference, wish or choice in 
regard to any measure proposed; that by which will or preference is 
expressed." 

Century dictionary defines a "ballot" as follows: 

"A ticket or slip of paper, sometimes called a voting .paper, on 
which is written or printed an expression of the electors' choice as 
between candidates or proposition to be voted for. A method of secret 
voting by means ·of small balls or by means of printed or written 
ballots which are deposited in an urn or box, called a 'ballot box.' " 

A "vote," therefore, is the expression of a will, preference, wish or choice 
of an elector, and a "ballot" is merely the instrument or means of expressing 
such will, preference, wish or choice. 

In the case of State ex rei. vs. Green, 37 0. S. 230, of the opinion, the 
court say: 

"A vote is but the expression of the will of the voter.'' 

In a case entitled In re Contest of South Charleston, Ohio, election, 50 
W. L. B. 175, the court holds in the fifth syllabus as follows: 

"A vote is the expression of a choice; a ballot is a written or 
printed slip of paper upon which a choice may or may not be indi
cated; hence ballots upon which no choice is indicated are not votes, 
and are not to be considered in determining what is a majority of 
all votes cast." 

At page 178 of the opinion, the court very ably differentiates between a 
vote and a ballot, as follows: 

"A ballot is a printed or written slip of paper upon which a 
choice may or may not be expressed. The casting of these ballots not 
properly marked was not the casting of a vote, and consequently the 
number of votes is not the total number of ballots on which the ex-

. pression of a choice is indicated.'' 

It is necessary, therefore, to differentiate between the vote and the ballot, 
and I, therefore, assume that your question means whether or not Section 
3569 General Code means majority of votes cast or a majorifly of ballots cast. 

The casting of a ballot not properly marked is not the casting of a vote 
as it is not indicative of the will or choice, preference or wish of the elector, 
and the total number of ballots found in the ballot box cannot be considered 
as the total number of votes cast unless each and every one of such ballots 
has been properly marked. Where no will is expressed no vote is cast. 
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I am, therefore, of the opinion that the language used in Section 3569 
General Code in view of the definition given by the various dictionaries, and 
in view of the construction given to language similar to that used in Section 
3569 General Code by the courts said language means a majority of the valid 
votes cast on the subject and do~ not mean majority of the ballots cast at 
such election. 

Those whose ballots were not properly marked cannot be considered as 
voting on the question submitted any more than an elector who has absented 
hil.nself from the polls. 

Second: You next state that Section 3571 General Code provides that 
the council of the municipal corporation proposed to be annexed shall approve 
within three weeks the report of the commissioners, which approval must be 
made by an ordinance duly passed. You desire to know whether such ordinance 
ratifying the action of the commissioners is one that comes within the pro
visions of Section 4227-2 General Code, which is Section 2 of the initiative and 
referendum act. 

From an examination of the statutes providing for the annexation of one 
municipal corporation to another it will be seen that there are provisions 
therein made for the submission of such question to a vote of the electors, 
and that if upon such submission the question is carried commissioners shall 
be appointed by the council of each corporation to arrange the terms and con
ditions of annexation, and report the result to the council of their respective 
corporations; that further in the event that the commissioners of a municipal 
corporation proposed to be annexed fail to agree to arrange terms with the 
annexation commissioners of the annexing municipality within a specified time 
that the county commissioners shall appoint commissioners for said purpose. 

Section 3571 General Code provides as follows: 

"When the report of the commissioners is approved by ordinances 
passed by each corporation, certified copies thereof, signed by the pre
siding officer of the council and the respective auditors or clerks of 
each corporation, and authenticated by the corporate seal of each, if 
any there be, shall be filed in the office of the auditor or clerk of the 
corporation to which annexation is proposed to be made. Should the 
council of the municipal corporation proposed to be annexed fail, for 
a period of three consecutive weeks after the report of the commis
sioners is filed with it, to approve the same, It is hereby made the 
duty of the county commissioners of the county in which said munic
ipal corporation is located to act for said corporation and they are 
hereby, for that purpose invested with all the powers conferred upon 
the council in this section and in the event that the report is made 
to the county commissioners as provided in the next preceding section, 
then said county commissioners are authorized to approve said report 
by resolution; provided further that when any municipal corporation 
is annexed, all contracts existing and in force in any form as valid 
and subsisting obligations upon any such municipal corporation at 
the time of such annexation is consummated, shall not extend beyond 
the original limits of such annexed municipal corporation by virtue 
of such annexation." 

Upon an examination of said section it will be noted that unless the 
council of the municipal corporation proposed to be annexed approves within 
three weeks the -report of the commissioners the duty devolves upon the 
county commissioners to act for said corporation. While Section 4227-2 pro-
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vides that "any ordinance, resolution or other measure of a municipal cor
poration granting a franchise, creating a right, involving the expenditure of 
money, or exercising any other powers delegated to such municipal corporation 
by the general assembly shall be submitted to the qualified electors upon the 
filing of a referendum petition," yet I do not believe that the ordinance in 
question approving the report of the commissioners is within the purview of 
said act: 

First: Because the question of annexation has already been submitted 
to the electors under an .election held for that purpose, ·and the electors hav
ing authorized it, steps taken subsequent to such authorization are mereiy 
ancillary, and to hold that such an ordinance approving the report of the com
missioners is subject to referendum would give fifteen per cent. of the electors 
of such municipality the power to prevent the carrying out of the will of the 
majority. 

Second: Section 3571 General Code provides that when the report of 
the commissioner is approved by ordinances passed by each council certified 
copies thereof shall be filed in the office of the auditor or clerk of the cor
poration to which annexation is proposed to be made, and that should council 
of the municipal corporation proposed to be annexed fail for three weeks after 
the filing of such report to approve the same it is made the duty of the county 
commissioners to act for said corporation. 

The peculiar provision of the statutes substituting the county commis
sioners for the city council on the failure of the city council to approve the 
report appears to me to make it the duty of council to approve the report and 
does not leave any discretion in it so to do. It being a duty devolving upon 
council and not a power delegated thereto, I am of the opinion that for that 
reason such ordinance is not within the provisions of Section 4227-2. 

Third: The substitution of the county commissioners for the city council 
on the failure of the city council to approve the report of the annexation com
missioners also leads me to the conclusion that the said ordinance approving 
said report is not within the provisions of Section 4227-2, General Code, as I 
cannot conceive that the legislature would have intended to so include it for 
the reason that if it were to be considered as within the provisions of said sec
tion and council did not want to have the same subject to referendum, it would 
only have to fail in its duty of approving the ordinance, thereby transferring 
its duties to the county commissioners, the action of which commissioners 
would not be subject to review by referendum petition. 

Very truly yours, 
TBWTHY S. HOGAN, 

Attorney General. 
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494. 

BANKS AND BANKING-BANKRUPTCY OF INCORPORATED AND PRIVATE 
BANKS-DEPOSIT OF BONDS BY BANK AS SECURITY FOR DEPOSIT 
OF MUNICIPAL FUNDS CANNOT BE A PREFERENCE. 

A bank incorporated under the lau;s of Ohio cannot be adjudged a bank
rupt. A pi·ivate bank, however, may become bankrupt. 

Inasmuch as in order to constitute a prefaence a transfer must be made 
to pay a pre-existiag debt, a village may receive 1iWnicipal bonds owned by a 
private bank as security for the deposit therein of municipal funds, without 
danger of creation of a preference, or of liability to nullifi,cation on the ground 
of fraud. 

CoLu:o.wus, Orno, June 28, 1912. 

Hox. Ho~11cr. W. HA:o.nroxn, Village Solicitor, Columbiana, Ohio. 

DEAR Sm:-I beg to acknowledge receipt of your letter wherein you state: 

"Mr. E. T. Coyle, our village treasurer, has consulted me as to 
whether he should have additional security from the bank in which 
he l{eeps the village funds other than bonds of the same bank, which 
he afterwards deposits in a safety deposit with them." 

The letter of l\1r. Coyle, to which you refer, reads as follows: 

"As treasurer of the village of Columbiana, 0., and treasurer of 
the Columbiana village school district, I am depositing the funds of 
both in the Union Banking Company, they agreeing to furnish me 
with indemnity bond or other securities, indemnifying me against loss 
on account of having said moneys on deposit with said bank. 

"The officers of the bank have given me ~orne municipal bonds 
owned by the bank, which bonds I am to hold as security. 

"The question now arises, is this, any security, or in case the 
bank would fail would the United States court order that I return 
these securities on the ground of fraud, or that the bank would have 
no right to prefer one creditor to the disadvantage of the general cr~d· 
itors." 

In reply thereto I dEsire to state, that the deposit of funds of a municipal 
corporation is regulated by Sections 4295 and 4296 of the General Code, as 
follows: 

"Section 4295. The council may provide by ordinance for the 
deposit of all public moneys coming into the hands of the treasurer, 
in such bank or banks, situated within the county, as offer, at com· 
petitive bidding, the highest rate of interest and give a good and suf· 
ficient bond issued by a surety company authorized to do business in 
the state, or furnish good and sufficient surety, or secure said moneys 
by a deposit of bonds or other interest bearing obligations of the 
United States or those for the payment of principal and interest of 
which the faith of the United States is pledged, including bonds of the 
District of Columbia; bonds of the state of Ohio or of any other state 

3:;-voi. II-A. G. 
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of the United States; legally issued bonds of any city, village, county, 
township or other political subdivision of this or any other state or 
territory of the United States and as to which there has been no de
fault of principal, interest or coupons, and which in the opinion of the 
treasurer are good and collectible, providing the issuing body politic 
has not defaulted at any time since the y_ear 1900 in the payment 
of the principal and interest of any of its bonds, said security to be 
subject to the approval of the proper municipal officers, in a sum not 
less than ten per cent. in excess of the maximum amount at any time 
to be deposited, but there shall not be deposited in any one banl{ an 
amount in excess of the paid in capital stock and surplus of such 
banks, and not in any event to exceed one million dollars. And when
ever any of the funds of any of the political subdivisions of the state 
shall be deposited under any of the depositary laws of the state, the 
securities herein mentioned, in addition to such other securities as are 
prescribed by law, may be accepted to secure such deposits 

"Section 4296. In such ordinance the council may determine the 
method by which such bids shall be received, the authority which 
shall receive them, and 'which shall determine the sufficiency of the 
security offered, the time for the contracts for which deposits of 
public money may be made, and all details for carrying into effect 
the authority here given. Proceedings in connection with such com
petitive bidding and the deposit of money shall be conducted in such 
manner as to insure full publicity, and shall be open at all times to 
the inspection of any citizen. As to any deposits made under authority 
of an ordinance of the council, pursuant hereof, if the treasurer has 
exercised due care, neither he nor his bondsmen shall be liable for 
any loss occasioned thereby." 

It will be observed that Section 4295 gives council authority to provide by 
ordinance for the deposit of the funds of the municipality, and said section 
recognizes as sufficient security for the funds so deposited any of the following: 

The bond of a surety company authorized to do business in this state; 
bonds of the United States, of the state of Ohio, and of any municipal cor
poration or township in which there has been no default of principal, interest 
or coupons, and which in the opinion of the treasurer are good and collectible, 
providing the issuing body politic has not defaulted at any time since the year 
1900 .. 

Council is authorized by Section 4296 to determine the method of receiving 
bids, and tc designate the authority who shall determine the sufficiency of the 
security offered, and proceedings in connection with the bidding for funds and 
the deposit thereof shall be conducted in such manner as to insure full 
publicity. 

The letter of Mr. Coyle does not disclose whether the Union Banking Com
pany is a private bank or a bank incorporated under the laws of Ohio. If it 
is the latter, it cannot be adjudged a voluntary or _involuntary bankrupt, be
cause the bankruptcy law expressly excepts banking corporations from the 
operation of its provisions. 

Assuming, however, that it is a private bank, it would ba subject to the 
bankruptcy law. 

A transfer, in order to constitute a preference, must be made by an in
solvent debtor to a creditor with the intent to prefer such creditor over other 
creditors of the same class. 



A...~NUAL REPORT OF THE ATTOR!'.'EY GE!'.'ERAL. 1985 

As I view it, such transfer, in order to constitute a preference under the 
bankruptcy law, must be made to pay a pre-existing debt, that is, a debt owing 
prior to the maldng of the transfer, and not one created simultaneously there
with. 

The relation of debtor and creditor did not exist between the village of 
Columbiana and the Union Banking Company prior to the deposit of funds, and 
the delivery of the bonds by the bank was collateral security for the deposit 
of funds, so that in no sens2 can the deliVery by the bank of bonds owned 
by it to the municipality, to secure the funds deposited by the latter with the 
bank, be regarded as a preference, nor could the same be set aside on the ground 
of fraud. 

Said bonds should be retained in the custody of the treasurer, and, in the 
event of the failure of the bank, I am of the opinion that the claims of the 
municipality to such bonds would be paramount to the claim of general creditors. 

556. 

Very truly yours, 
Tlli!OTHY S. HOGAN, 

Attorney Generol. 

TAXES AND TAXATION-SMITH ONE PER CENT. LAW-LONGWORTH 
ACT-BOARD OF EDUCATION AND MUNICIPAL BOND ISSUES AU
THORIZED BY ELECTORS MUST BE LEVIED FOR AT EXPENSE OF 
CURRENT EXPENSES-WATERWORKS BONDS WHEN RETIRED BY 
EARNINGS OF PLA!NT. 

Whether or not levies for bond-s issued upon a vote of the people prior 
to the passage of the Smith law are to be counted in establishing the 15-mill 
lirnitation, must now in view of the Putnam _county circuit court decision, be 
deemed an open question. 

Neither levying authorities nor the budget commission may contemplate 
the authorization ot electors and unless such election 11as been .held all bonds 
must be held to be within the limitation of the Smith law. 

When a bona election has been held by both a school CZistrict and the 
council, the budget commission must permit a levy tor.such bonus in both ct:Lses, 
even though such action be at the expense of the allowance for cun·ent expenses 
to either or both subaivisions. 

Banas issued tor waterworks purposes by a municipality must be held to 
be within the one per cent., two and a half per cent. ana five per cent. limita-. 
tions of the Longworth act, until it has been satisfactorily established, that the~ 
income tram such w_orks is sufficient to retire such bonds and to cover cost at 
operating expenses. Such bonds if authorized, by the vote of the people are not 
within the one perl cent. and two aad a half per cent. limitations of saia act 
regardless of the earning capacity of the waterworks. 

Only bonds of the municipal corporation are to lie taken into consideration 
in estimating the limitations of the Longworth act. Those of a board of eau
cation must, therefore, be disregarded,. 

COLUMBUS, 0IIIO, .July 25, 1912. 

HoN. 0. H. STEWART, Village Solicitor, IJfiddleport, Ohio. 

DEAR Sm:-1 beg to acknowledge receipt of your letter of June 5th and that 
of June 15th, requesting my opinion upon the following facts and lbe questions 
arising thereunder: 
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"The board of education of the village of Middleport and the 
council of the village itself are both preparing to submit bond issues 
to the vote of the people; the one for school building purposes, the 
other for the purpose of establishing a munjcipal water and light 
plant. The present tax levy for all purposes is fourteen mills. 

"1. May a levy for the purpose of paying the bonds be made 
over and above an aggregate of fifteen mills? 

"2. Has either of the two taxing di~tricts a superior right be
fore the budget commission to have a levy for sinking fund pur
poses as would be required under authority of such election? 

"3. Has the board of education a right to have a levy for sink
ing fund and interest purposes on account of a contemplated issue 
made? 

"4. Would the facts as I have stated them preclude either or 
both of the taxing districts in question from issuing the bonds pr_o
posed to be issued?" 

You also submit certain questions not arising from the above facts: 

"5. What proof is required as to the satisfaction of the condi
tions mentioned in paragraph 'F' of. Section 11 of the so-called Long
worth act as revised 102 0. L. 265? 

"6. Are the limitations of the Longworth act ascertained by 
combining the bonded indebtedness of the corpmation and the board 
of education, or, are the bonds of the corporation as such alone 
taken into consideration?" 

Answering your first question I beg to state that this department has 
uniformily held that the fifteen-mill limitation of Section 5649-5b of the so-called 
Smith one per cent. law is all-inclusive, with the exception of emergency levies 
made under authority of Section 5649-4, 101 0. L. 431. However, the circuit 
court of Putnam county bas taken a different view of this question, at least 
as to levies to provide for bonds issued prior to the time the Smith law went 
into effect. The case in which this decision was rendered is at present pending 
in the supreme court, and until the decision of that court is rendered I presume 
the question will have to be regarded as open. My advice would be, however, 
not to exceed fifteen mills in any taxing district, as such action is sure to re
sult in litigation. 

Answering your second question I beg to state that inasmuch as neither 
the village or board Of education has, as yet, received authority from the elec
tors to make the contemplated bond issue, neither set of levying authorities 
has any right, as such, to anticipate the favorable action of the people by a 
tax levy. That is to say, unless before the budget commission acts finally one 
or both ·of these propositions carries, the levy for the purpose of meeting the 
bonds which will be issued if they carry, cannot be treated as a levy for in
terest and sinking fund purposes necessary to provide for indebtedness created 
by the vote of the people. Hence, the board of education would have no author
ity until its proposition has been approved by the electors to make any levy 
for sinking fund purposes whatsoever; ·while the council could not increase its 
sinking fund levy for the purpose of anticipating a favorable decision of the 
electors and have that increase exempted from the ten-mill limitation upon the 
ground that it is a levy to provide for bonded indebtedness created by the vote 
of the people. 
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As between the abstract purposes of school buildings and that of water 
and light plants, there can be no preference. The budget commission is not 
authoriz€d to prefer the school district to the village upon any grounds of pub
lic policy. 

The question as to the superiority of rights is to be governed, as I have 
already stated, by the results of the two elections. If both elections result 
favorably prior to the final action of the budget commission, then both sinking 
fund levies must be allowed at the expense of levies for current expenses. If 
one carries and the other is defeated, then the levy for the former must be 
made and that for the latter may not be made. 

I have already answered the third question in part. Upon the assumption, 
however, that the board of education succeeds in getting the favorable vote 
on its proposition to issue bonds before the budget commission acts, I beg to 
advise that in that event it would be entitled, at all events to have a levy made 
for interest and sinking fund purposes regardless of any levy, or levies, made 
by the village for like purposes. The practical result would be that the levy 
for current expenses made by the board of education, or the village council, 
or both, would have to be cut down. That is to say, it is erroneous to assume 
that all sinking fund levies necessary to provide for bonded indebtedness created 
prior to the adoption of the Smith law, or thereafter by a vote of the people, 
must be made within the five mills represented by the difference between ten 
mills and fifteen mills. On the contrary, taxing districts may levy just as much 
for sinking fund and interest purposes as they may desire to levy, provided 
they reduce their levies for operating expenses proportionately if necessary in 
order that the fifteen-mill limitation may be observed. 

Answering your fourth question I beg to state th,at in my opinion there 
is theoretically no impediment in the way of an issue of bonds by the municipal 
corporation or by the board of education, after the authority of the electors has 
been obtained. That is to say, the limitations of the Smith law do not affect 
the power to borrow money. The practical result of the existence of these 
limitations, in a given case, may be seriously to affect the ability of the mu
nicipality or school district to dispose of its securities. That is to say, because 
the taxing district has so nearly exhausted its levying power under the Smith 
law anti is forced to make so small a levy for current expenses, purchasers of 
municipal securities may not wish to buy the proposed bonds. This difficulty, 
however, is practical and not theoretical. 

Answering your fifth question I quote Section 11 of the amended Long
worth act in so far as it applies to your question: 

""' "' • In ascertaining the limitations of one per cent., four 
per cent. and eight per cent. herein provided, the following bonds shall 
not be considered: .. "' "' • • • • 

"f. Bonds issued for the purpose of purchasing, constructing, 
improving and extending waterworks when the income from such 
waters is sufficient to cover the cost of all operating expenses, interest 
charges and to pass a sufficient amount to a sinking fund to retire 
such bonds when they become due." 

The question which you submit here has never been passed upon by our 
courts, and the statute being a peculiar one I know of no authority upon the 
point in any jurisdiction. Apparently bonds issued for "the purpose of pur
chasing, constructing, improving and extending waterworks" must be counted 
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in ascertaining the respective limitations mentioned in the section until it 
does appear, as a matter of fact, that the waterworks is producing an income 
sufficient to cover the cost of . operating expense and interest charges and to 
pass a sufficient amount to a sinking fund to retire the bonds as they become 
due. I am inclined to the view that this is a question of fact and that the 
ascertainment of this fact is not subject to estimation in advance. That is to 
say, if the municipal corporation has no waterworks and issues bonds for the 
purpose of acquiring such a public utility, the bonds at the time of issue must 
be counted in ascertaining all the limitations -of the Longworth act. If it sub
sequently appears from the practical operation of the plant, under the rates 
fixed by the council or the director of public service, that the conditions of 
paragraph "F" of Section 11, supra, are fulfilled, then such bonds are taken 
out of the list of bonds which must be taken into consideration in ascertaining 
the limitations in question. So. it would appear by lowering the water rate, 
for example, council might bring back again into the catagory of bonds which 
must be counted in ascertaining the limitations, some bonds which had at one 
time been exempt from such consideration. 

I am of the opinion that there must be a demonstration of the problem 
suggested in paragraph "F," Section 11, before bonds issued for the purpose of 
acquiring waterworks may be exempted from consideration in ascertaining the 
limitations of one per cent., four per cent. (now two and one-half per cent.), 
and eight per cent. (now five per cent.), prescribed by the so-called Longworth 
act as re-enacted. 

In this connection I beg to enclose herewith copy of an opinion rendered 
to Hon. C. M. Babst, solicitor of the village of Crestline, in which I hold that 

1bonds issued for the purpose of· acquiring waterworks, if issued on the author
ity of a vote of the people, are not to be counted in asceftain~g the limitations 
of one per cent. and four per cent. (or two and one-half per cent.) prescribed 
by the act, regardless of whether or not the conditions enumerated in paragraph 
"F" are fulfilled. · 

Answering your sixth question I beg to state that the bonded indebtedness 
of a board of education is not to be taken into consideration in ascertaining 
"the net indebtedness" of a municipal corporation under the Longworth act. 
The two taxing districts are separate and distinct, and it is only "bonds * '' 
issued by the council" (Section 2, Longworth act, 102 0. L., 263), "net indebt
edness created or incurred by council" (Section 3 of said act), and "net in· 
debtedness created or incurred by a municipal corporation" (Section 10 of said 
act) that are limited in this manner. 

ADDENDUM: 

Very truly, 
TIMOTHY S. HOGA;'il, 

Attorney General. 

The common pleas court of Putnam county sustained our view in the case 
referred to. Judge Kinder of the circuit court, dissented from the opinion of 
the latter court. 
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563. 

LONGWORTH ACT-cO~CIL-BONDS IN EXCESS OF ONE (1) PER CENT. 
OF TOTAL TAXATION VALUE WHEN AUTHORIZED BY ELECTORS 
;.\1AY BE ISSUED AFTER CLOSE OF FISCAL YEAR. 

When issue ot bonds in excess of one per cent. of the total value of all pro]J· 
erty has been authorized by vote of electors under 3941, G. a., the statutes do 
not intend that such issue must necessarily be made within the fiscal year. The 
limitations ot the statutes with retereace to the fiscal year refer solely to bonds 
issued without a vote of the people. 

CoLu::~rnus, OHIO, August 2, 1912. 

Hox. CLARESCE G. HERRRlJCI(, Solicitor Village New Berlin, Ohio, Canton, Ohio. 

DEAn Sm:-I beg to acknowledge receipt of your letter of June 24th and 
your subsequent letter of June 27th submitting for my opinion thereon the fol
lowing question: 

"On April, 1911, the council of the village of New Berlin submitted 
to the electors of the village a proposition for the issuance of bonds 
for the purpose of constructing waterworks in excess of 1 per cent. of 
the taxable value of the property of the village. The ordinance de
claring it necessary to issue the bonds, recited that it was necessary 
'to issue and sell bonds in the fiscal year beginning January 1, 1911,' 
for the purposes mentioned. No bonds were in point of fact issued 
during the year 1911. May the bonds so authorized now be issued and 
sold?" 

The solution of the question submitted depends upon the construction of 
Section 3939, etc., of the General Code of 1910. Said sections having been 
amended in material particulars on May 10, 1910, 101 0. L. 432, and having been 
repealed and re-enacted on May 26, 1911, 102 0. L. 262, which said repeal and 
revision being subsequent in point of time to the holding of the election in 
question does not of course affect the question. 

Section 3940, General Code, provided in 1910 as follows: 

"Such bonds may be issueu for any or all of such purposes, but 
the total bonded indebtedness created in any one fiscal year under the 
authority of the preceding section, by a municipal corporation shall 
not exceed one per cent. of the total value of all property in such mu
nicipal corporation, as listed and assessed for taxation, except as here
after provided in this chapter." 

Section 3941 provided as follows: 

"When such council, by resolution or ordinance passed by an 
affirmative vote of not less than two-thirds of all the members elected 
or appointed thereto, deems it necessary in any one fiscal year to issue 
bonds for all or any of the purposes so authorized in an amount greater 
than one per cent. of the total value of all the property in such mu
nicipal corporation as listed and assessed for taxation, it shall sub
mit the question of issuing bonds in excess of such one per cent. to a 
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vote of the qualified electors of the municipal corporation at a gzneral 
or special election in the manner hereafter provided in this chapter." 

Section 3942 provided as follows: 

"The n€t indebtedness incurred by a municipal corporation for 
such purposes shall never exceed four per cent. of the total value 
of all the property in such corporation, as listed and assessed for tax
ation, unless the excEss of such amount is authorized by vote of the 
qualified electors of the corporation in the manner hereafter provided." 

As you state there has never been any judicial construction of the statutes 
quoted with respect to the question you submit. I think the question is to be 
answered, however, having regard to the obvious purpose and intent of the 
statute rather than upon any strictly technical construction thereof. So that 
while it is true that Section 3941, as in force at the time the election was held, 
did provide that "when * * * council * * "' deems it necessary in any 
one fiscal year to issue bonds "' * * in an amount greater than one per 
cent. of the total value of all the property in such municipal corporation 
* * * it shall submit the question," etc., this reference to the issuance in 
the fiscal year is to be taken in connection with other provisions of the statutes 
in pari materia. 

Section 3940 provided that council might issue bonds in any one fiscal year 
without a vote of the people in an aggregate amount not exceeding one per 
cent. of the total value. Section 3941 then is to be construed, in my judgment, 
in connection with this provision as requiring council to submit an issue of 
bonds which together with the bonds already issued in the fiscal year in which 
council acts, will result in an aggregate indebtedness exceeding one per cent. 
of the total tax value of the property of the corporation. Such bonds may not 
be issued in that year without a vote of the people. Once the vote of the peo· 
pie is had, however, I am of the opinion that it constitutes sufficient authority 
for council to issue the bonds thereunder at any time. It is only by strict con· 
struction and strained inference that the phrase "in any one fiscal year" as 
used in Section 4931, supra, can be regarded as a limitation upon the time 
withiri which the bonds when once authorized may actually be issued. It is 
rather >t limitation upon the time within which they may not be issued without 
a vote ot the people. The inference of which I speak is to be rejected because 
of the underlying purpose and intent of the statute as I have tried to define it. 

For the foregoing reason I all+ of the opinion that the recital in the or· 
dinance declaring it necessary to issue the bonds in question does not prevent 
the council, having received the authority of the electors, from proceeding to 
make the issue at sucl:l time as is most convenient to it. I am strengthened in 
this conclusion by the fact that the proposition submitted to the people under 
Section 3952 and Section 3953, General Code, is not required to specify the year 
in which the bonds shall actually be issued. 

Yours very truly, 
TnwTHY S. HoGAN, 

Attorney General. 
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568. 

STREET COMMISSIONER :\lUST BE APPOINTED BY :\IA YOR-COUNCIL 
::\lAY NOT E:\IPLOY OVERSEER. 

A street commissioner must be appointed by the mayor ancL confirmed by 
the council under 4363, G. 0., and council is not empowered to employ an over
seer or supervisor to perform the duties of that office. 

CoLull!nus, OHIO, August 12, 1912. 

Hox. RoBERT C. MYERS, Solicitor of the Village of New Boston, Portsmouth, Ohio. 

DEAR Sm:-In your letter of January 17th, you make the following re
quest for my opinion thereon: 

"As solicitor of the village of New Boston, Scioto county, Ohio, 
submit the following facts and questions for your opinion: 

"No street commissioner was appointed by the mayor for s:~.id 

village at any time during the past four ( 4) years under provision 
of Section 4363 of' the General Code, nor has the present mayor made 
any appointment under the provision of this section. 

"During this period the duties of street commissioner have been 
performed by a supervisor or overseer employed by council, who has 
been considered as an employe of council. 

"In making this employment the council bas assumed to act 
under what it considered its authority conferred upon it by Section 
3714 of the General Code. 

"At the last meeting of the village council held on the 15th, 
inst., council, on motion, employed such overseer or supervisor upon a 
monthly compensation. It is considered by council that this man is 
under its direct supervision and control. 

"No. 1. Is the employment of this person within the scope of 
the powers of council? 

"No. 2. Is his employment and the appropriation of funds and 
funds hereafter appropriated for his compensation legal, under the 
conditions above stated?" 

Section 3714 of the General Code, is as follows: 

"Municipal corporations shall have special power to regulate the 
use of the streets, to be exercised in the manner provided by law. 
The council shall have the care, supervision and control of public 
highways, streets, avenues, alleys, sidewalks, public grounds, bridges, 
aqueducts and viaducts, within the corporation, and shall cause them 
to be kept open, in repair and free from nuisance." 

This is a general section providing that municipal corporations shall have 
special power to regulate the use of the streets and that council is to have the 
care, supervision and control of such streets. It does not specify in what way 
this control is to be exercised nor how nor under what supervision the same 
are to be repaired or improved; but this matter is covered by subsequent 
statutes. In villages by Sections 4363 to 4365, inclusive. These sections are as 
follows: 
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"Section 4363. The street commissioner shall be appointed by 
the mayor and confirmed by council for a term of one year, and shall 
serve until his successor is appointed and qualified. He shall be an 
elector of the corporation. Vacancies in the office of street commis
sioner shall be filled by the mayor for the unexpir<!d term. In any 
village the marshal shall be eligible to appointment as street com
missioner. 

"Section 4364. Under the direction of council, the street commis
sioner, or an engineer, when one is so provided by council, shall super
vise the improvement and repair of streets, avenues, alleys, lands, 
lanes, squares, wards, landings, market houses, bridges, viaducts, side
walks, sewers, drains, ditches, culverts, ship channels, streams and 
w.ater courses. Such commissioner or engineer shall also supervise 
the lighting, sprinkling and cleaning of all public places, and shall 
perform such other duties consistent with the nature of his office as 
council may require. 

"Section 43G5. Such street commissioner or engineer shall have 
such assistants as council may provide, ·who shall be employed by the 
street commissioner and shall serve for such time and for such com
pensation as is fixed by council." 

There is no provision in the statutes for the appointment of a supervisor 
or overseer to perform the duties of street commissioner, and therefore, the only 
officer who should perform these duties is the officer named by the statut~, 
that is, the street commissioner who must be appointed by the mayor and con
firmed by council. Council has no right to appoint a street commissioner, nor 
does Section 3714 give it the right to appoint some person to act as street com
missioner, giving him some other name, and thus avoiding Section 43G3, which 
provides that such commissioner shall be appointed by the mayor. 

Answering your first question, therefore, would say that under the facts 
detailed in your letter the employment of a supervisor or overseer is not within 
the scope of the powers of council. 

Answering your second question I would· say that the employment of this 
person and the appropriation of funds for his compensation under the condi
tions as detailed in your letter are not legal. 

Yours very truly, 
TillfOTIIY s. HOGAN, 

Attorney General. 
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569. 

INCORPORATION OF VILLAGE-FAILURE TO ELECT CLERK AND TREAS· 
URER-DUTY OF AGENT OF PETITIONERS TO CALL ANOTHER ELEC· 
TION FOR TREASURER-DESIGNATION OF CLERK FRO:\! COUXCIL 
l\IE.:.\IBERSHIP. 

1Vlten a village has been newly incorporated and there has been a failure 
to provide tor a treasurer and a clerk among its officers; held: 

There is no statuto1·y provisions tor the appointment of a treasurer by the 
mayor and it is necessary tor the agent of the petitioners for incorporation to 
call another election tor the purpose of electing a treasurer to receive the ·viZ· 
lage share of the public funds. 

Under Section 4280, G. 0., the council may designate one of its own ment· 
bers to act as clerk pending the proper election ot that official. 

CoLU.MBGs, OHIO, August 3, 1912. 

HoN. F. L. WELLs, Solicitor, Village of Stratton, Wellsville, Ohio. 

DEAR Sm:-I have your letter of July 8th, wherein you state: 

"I write you as attorney for the village of Stratton, Jefferson 
county, Ohio. This village was recently incorporated and bas bad an 
election following the provisions of Section 3536 of the General Code. 

"Through some misunderstanding they failed to elect a clerk and 
a treasurer, having been informed by officers of an adjoining village 
that these positions'were filled by the village council. I have been en· 
gaged to make application for a 'division of funds under Section 3544 
of the Code and desire first to properly fill the office of treasurer of 
the village. Does the mayor have authority under the general pro
visions of Section 4252 to appoint a treasurer, and if not what is our 
proper method of procedure? Section 4280 of the Code provides in 
the case of absence ·Of the clerk the council shall appoint one of its 
members to perform his duties for the time and I have had council 
designate one of their own number to act as clerk until the date of the 
next election. Is this proper?" · 

The situation existing in the village of Stratton is unusual n.nd without 
precedent so far as diligent research has revealed. 

Section 3536 of the General Code is a part of the general chapter relating 
to the incorporation of villages, and is as follows: 

"The first election of officers for such corporation shall be at the 
first municipal election after its creation, and the place of holding the 
election shall be fixed by the agent of the petitioners. Notice thereof, 
printed or plainly written, shall be posted by him in three or more 
public places within the limits of the corporation, at least ten days 
before the election. The election shall be conducted, and the officers 
chosen and qualified, in the manner prescribed for the election of 
township officers, and the first election may be a special election held 
at any time not exceeding six months after the incorporation, and the 
time and place of holding it shall be fixed by such agent, and notice 
thereof shall be given as is required herein for the municipal election." 
{R. s., Sec. 155.) 
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Section 4252 provides: 

"In case of death, resignation, removal or disability of any of
ficer or director in any department of a city, unless otherwise pro
vided by law, the mayor thereof shall fill the vacancy by appoint
ment, and such appointment shall continue for the unexpired term 
and until a successor is duly appointed or duly elected and qualified, 
or until such disability is removed. (97 V. 78 Sec. 228.) 

The title of an act may be taken into consideration in ascertaining its 
meaning. You will observe that certain sections of the municipal code are un
der the title "cities," others under the title "villages" and others under the title 
"cities and villages." Section 4252 occurs under the title "cities." This con
sidered in connection with the wording of the section itself leads to the con
clusion that its provisions are applicable to cities alone and cannot be ex
tended to include villages. Even if said section were held to apply to vil
lages, the mayor could not appoint a treasurer in a case where there had never 
been such officer, because by its terms, said section presupposes the existence of a 
prior incumbent in the office before the vacancy could be filled. 

I do not find any statute similar to Section 4252 prescribing what officer 
or body is empowered to fill vacancies in village offices. 

It was the duty of the agent of the petitioners for incorporation to have 
included the clerk and treasurer in the call for the election of officers in 
the first instance. Not having done so, it is my opinion that said agent's 
powers are not completely exhausted, and he may proceed to call another elec
tion for the purpose of choosing such officers, and it is his duty to do so to the 
end that the village may not be deprived of its portion of the public funds by 
reason of not having a treasurer to receive them. 

I am further ·of the opinion that the designation by council of one of its 
own members to act as clerk pending the election of a clerk was legal and 
proper under Section 4280 of the General Code. 

602. 

Very truly yours, 
TIMOTHY S. HOGAN, 

Attorney General. 

VACANCY IN OFFICE OF VILLAGE MARSHAL CAN ONLY BE FILLED BY 
REGULAR ELECTION. 

There is no authority in the statutes for the filling of a vacancy in the 
office of a village marshal. Said. vacancy can only be filled. by regular election. 

COLUMBUS, OHIO, August 10, 1912. 

HoN. AuGUSTUS W. M!THOFF, Solicitor of Sugar Grove, Lancaster, Ohio. 

DEAR Sm:-Under date of July 31, 1912, you state: 

"A village marshal was elected in 1909, qualified and took his 
office in January, 1910, resigned in December, 1911, and resignation 
accepted. 
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"In 1911, a candidate was elected, but refused to qualify in Jan· 
uary, 1912, or at any other time. 

"The mayor appointed a resident of the village to fill' the vacancy 
and the council refuses to allow him any salary, on the ground that 
the mayor has no power to fill vacancy. 

"The question now presented is, who has the power to fill a 
vacancy in the office of marshal of the village?" 

1995 

The marshal of a village is an elective officer, as provided in Section 4384, 
General Code, which provides: 

"The marshal shall be elected for a term of two years, com· 
mencing on the first day of January next after his election, and shall 
serve until his successor is elected and qualified. He shall be an 
elector of the corporation. When provided for by council, and sub
ject to its confirmation, the mayor shall appoint all deputy marshals, 
policemen, night watchmen and special policemen, and may remove 
them for cause, which shall be stated in writfng to council." 

The right to fill vacancies in an elective viiiage office was considered by 
this department in reference to the position of village clerk in an opinion 
given to Hon. George Thornbury, solicitor of Bethesda, on February 10, 1912, 
in which it was held that no officer or board of a village had any right to fill 
such vacancy by appointment. It was further held that there was no authority 
to hold a special election. The same situation is presented in the case of a 
villag~ marshal. 

The mayor of a village has no authority to make an appointment to fill 
a vacancy in the office of village marshal. As there is no authority of statute 
to fill the vacancy, it cannot be filled until the regular election in November, 
1913. 

A copy of the opinion above referred to is herewith enclosed. 
Respectfully, 

TIMOTHY 8. HOGAN, 

Attorney General. 
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611. 

HEALTH 0FFICER IN VILLAGES-PAY CEASES WHEN BOARD OF 
HEALTH ABOLISHED-HEALTH OFFICER IN PLACE OF BOARD OF 
HEALTH CANNOT BE APPOINTED WITHOUT CONFIRMATION OF 
STATE BOARD OF HEALTH. 

When council abolished. a board of health, the office of the health officer 
appointed. by the board, terminates ana his pay ceases from the aate of th>e~ 

abolition of the appointing power. 
When council appoints a health officer to serve instead of a board of health, 

under Section 4404, General Coae, that appointment is not complete and such 
health officer may not receive pay tmtil confirmation is maae by the state board,; 
of health. 

CoLullmus, OHIO, September 10, 1912. 

HoN. CHARLES J. FoRD, Village Solicitor, Geneva, Ohio. 

DEAR Sm:-Your letter of August 7th received. You say that your council 
bas recently decided, under the provisions of Section 4404, General Code, to do 
away with your local board of health and appoint in its place a health officer 
to act instead of such board of health, subject to the approval of the state board 
of healtbi that the old board of health, appointed Mr. A. health officer and be 
has served up to this time and performed all the duties of the office; that the 
council in the first place appointed Mr. A as health officer in place of the local 
board of health and submitted his appointment to the state board of health 
but said board refused to confirm his appointment; that the council at their last 
meeting appointed Mr. B as health officer and his appointment bas been sub
mitted to the state board of health. 

You inquire whether Mr. A is entitled to pay for services rendered as· 
health officer up to the time when Mr. B is to be confirmed by the state board 
of health and qualifies for the office. 

Sections 4404 and 4408 of the General Code, provide as follows: 

"Section 4404. The council of each municipality shall establish a 
board of health, composed of five members to be appointed by the 
mayor and confirmed by council who shall serve without compensa
tion and a majority of whom shall be a quorum. The mayor shall be 
the president by virtue of his office. But in villages the council, if it 
deems advisable, may appoint a health officer, to be approved by the 
state board of health who shall act instead of a board of health, and 
fix his salary and term of office. Such appointee shall have the powers 
and perform the duties granted to or imposed upon boards of health, 
except that rules, regulations or orders of a general character are re
quired to be published, made by such health officer, shall be approved 
by the state board of health." 

"Section 4408. The board of health shall appoint a health officer, 
who shall be the executive officer. He shall furnish his name, address 
and other information required by the state board of health. The 
board may appoint a clerk, and with the consent of council, as many 
ward or district physicians, or one ward physician for each ward in 
the city as it deems necessary." 

Under authority of Section 4404 your council at one time established a 
village board of health, and the board of health, acting under Section 4408, 
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appointed ::\lr. A as health Qfficer. :Jir. A by virtue of his appointment by the 
village board of health was the health officer of your village until his term 
expired or he was removtd, or until his office was abolished. The village council 
has recently, by appropriate proceedings, abolished the village board of health, 
and under Section 4404, appointed J.\Ir. A as health officer, and the stat2 board 
of health refused to approve his appointment. Thereupon the council appointed 
Mr. B and the state board of health has not acted on his appointment. 

By reason of the action of the council in doing away with the village board 
of health the term of office and employment of every officer and employ-e of the 
board ended, as their authority to act came from the board, and when the board 
was abolished its authority, as well as the authority of its appointees, ended. 

Answering your question specifically, I am of the opinion that ::.\Ir. A is 
not entitled to pay for his services after the date of the abolition of the village 
board of health by the village council. 

653. 

Yours very truly, 
TIMOTHY S. HoGAN, 

Attorney Ge11eral. 

BOARD OF TRUSTEES OF PUBLIC AFFAIRS-POWERS OF TO CONTRACT 
FOR AND SUPERVISE WATERWORKS-FILTRATION PLANT-AU
THORIZATION OF CONTRACT BY COUNCIL. 

When the voters fil{ a village have authorized a bond issue for the purpose 
of installing a filtration plant, a board ot trustees of public affairs shall be afr 
pointed in accordance with Section 4357, General Code, which board shall have 
the supervision and control of such waterworks. 

Under 2301, the board of trustees are given the powers of the waterworks 
trustees. Such trustees are not mentioned in the statutes, however, and these 
powers are construed to be the same as those vested in the director ot pttblic 
service of cities. 

Though the director of public service has power to contract the detect afore
mentioned in 2301, General Code, would malce this power in the board of trustees 
of public affairs doubtful. It is, therefore, advised that a contmct by the board 
ot trustees of public affairs tor the installation ot a filtration plant be first 
authorized by cou·,tcil. 

In case of dispute between the council and the boara as to the location of 
the plant and the making of the contract, the council is superior authority. 

COLU::l-1llUS, 0IIIO, October 7, 1912. 

Hox. F. H. PELTox, Solicitor tor the Village of Willoughby, Cleveland, Ohio. 

DEAR Sm:-I am in receipt of your letter of September 6, 1912, which is as 
follows: 

"As solicitor for the village of Willoughby I would appreciate it 
if you would enlighten me in the following respects: 

"A bond issue has just been affirmatively voted upon for the in
stalling of a filtration plant, and the mdinance for the issuing of 
bonds will be passed J.\!onday night. There seems to be considerable 
difference of opinion between the mayor and council on the one hand, 



1998 VILLAGE SOLICITORS 

and the board of trustees of public affairs on the other, as to what arc 
the duties of each in regard to entering into contracts, supervising 
the work of construction, locating the plant, etc., and whose is the 
final say. 

"I am frank to say that the statutes, to me at least, are far from 
clear as regards the power of the board of trustees of public affairs 
of villages, and any light you can give me by reference to judicial 
decisions, or from opinions rendered by your office would be greatly 
appreciated." 

Sections 4357, 4358 and 4361 of the General Code, provide as follows: 

"Section 4357. In each village in which waterworks, an electric 
light plant, artificial or natural gas plant, or othar similar public util
ity is situated or when council orders waterworks, an electric light 
plant, natural or artificial gas plant or other similar public utility, 
to be constructed, or to be leased or purchased from any individual, 
company or corporation, council shall establish at such time a board of 
trustees of public affairs for the village, which shall consist of three 
members, residents of the village, who shall be each elected for a term 
of two years. 

"Section 4358. When the council, in accordance with the pro
visions of this chapter, establishes a board of trustees of public affairs, 
the mayor of the village shall appoint the members thereof, subject 
to the confirmation of the council. Such appointers shall hold their 
respective offices until their successors have been elected according to 
law and such successors shall be elected at the next regular election 
of municipal officers held in such village. 

"Section 4361. The board of trustees of public affairs shall have 
an the powers and perform all the duties provided in this title to be 
exercised and performed by the trustees of waterworks, and such other 
duties as may be prescribed by law or ordinances not inconsistent 
herewith." 

You will note that when council orders waterworks to be leased, pur
chased or constructed, it must establish, at such time, a board of trustees of 
public affairs of the village, which shall consist of three members, residents 
of the village, who shall be elected for a term of two years. You will note 
also that after the establishment of the board of trustees of public affairs the 
members thereof shall be appointed, and shall hold their respective offices until 
the next regular election, when their successors shall be elected; showing the 
intent of the legislature-that the construction of the waterworks of a village 
shall be under the supervision and control of the board of trustees of public 
affairs. 

The powers of the board of trustees of public affairs are found in Section 
4361, General Code, above quoted. There is a manifest defect in this section, 
which confers upon the board of trustees of public affairs of villages all the 
powers of waterworks trustees, whereas there are no such officers as waterworks 
trustees mentioned in the code. 

I had occasion to construe Section 4361 in an opinion addressed to Hon. 
Allen C. Aigler, village solicitor of Bellevue, Ohio. I held, in that opinion, 
that the powers of the trustees of waterworks are the same powers now vested 
in the director of public service of cities, by Sections 3956 to 3981, General 
Code; and that these powers are the statutory p6wers of the board of trustees 
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oi' public affairs of villages. I also held in that opinion that the board of trus
tees of public affairs has such powers as may be conferred upon it by ordinance 
of council. 

The powtrs of the director of public service of a city, in reference to water
worl;s, are found, as above stated, in Sections 3956 to 3981, General Code. The 
powers of the director of public service in regard to making contracts for water
worl\s are found in Section 3961, General Code, which provides: 

"Subject to the provisions of this title, the director of public 
service may make contracts for the building of mach~nery, water
works, buildings, reservoirs and the enlargemEnt and repair thereof, 
the manufacture and laying down of pipe, the furnishing and sup
plying with connections all necessary fire hydrants for fire depart
ment purposes, keeping thEm in repair, and for all other purposes 
necessary to the full and efficient management and construction of 
water works." 

It has been held, in the case of Yaryan vs. The City of Toledo, 8 0. 
C. C. R. 1, that: 

"The preparation by the board of public service of plans, e~

timates, specifications and profiles for a new municipal waterworks 
system, in accordance with a determining ordinance by council, is not 
an exercise of legislative power, and authority so to do is conferred 
upon such board and may be exercised by it, notwithstanding Sec
tion 127 of the Municipal Code which provides that all power unless 
otherwise provided is to be exercised by council." 

You will note, in the Yaryan case, that the plans, estimates and pro
files for a new municipal waterworks system were prepared !Jy the board of 
public service, in accordance with a determining ordinance by council. 

Section 4221, General Code, provides as follows: 

"All contracts made by the council of a village shall be executerl 
in the name of the village and signed on behalf of the village by the 
mayor and clerk. When any expenditure other than the compensation 
of persons employed therein, exceeds five hundred dollars, such con
tracts shall be in writing and made with the lowest and best bidder 
after advertising for not less than two nor more than four consecu
tive weelts in a newspaper of general circulation within the village. 
The bids shall be opened at twelve o'clock noon on the last day for 
filing them, by the clerk of the village and publicly read by him." 

This section states the manner in which contracts may be made by the 
village, and gives the village council power to contract. A contract made 
by the village council should be entered into through its officers; it should be 
entered into by the village mayor and clerk, as provided by said section. All 
contracts of the village should first be authorized by council. It may authorize 
the board of trustees of public affairs to enter into a contract, and then, and in 
that event, it would be the duty of the board of trustees of public affairs to 
enter into the contract according to law. 

Ther<! is no question but that the director of public service, in cities, would 
have the right to enter into a contract for the installation of a filtration plant, 
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supervise the work of construction and locate the plant. But there is some 
doubt, because of the defect in Section 4361, heretofore referred to, as to whether 
the board of trustees of public affairs has any statutory authority. I would, 
therefore, advise that your village council first authorize the contract for the 
installation of the filtration plant. It may then direct that the contract be en
tered into through the mayor and clerk, or it may authorize the board of trus
tees of public affairs to enter into the contract. 

Unde1· Section 4361, there is no doubt but that· the village council may 
confer upon the board of trustees of public affairs the power to make contract 
for the installation of the filtration plant, and to supervise the work of con
struction, locate the plant, etc.; and, in vitw of the defect in said section, if 
council desires that the board of trustees of public affairs do this work, it 
should pass an ordinance to that effect. However, in case of dispute as to the 
location of the filtration plant, and the making of the contract, I am of th" 
opinion that the village council is the superior authority. 

658. 

Very truly yours, 
TnroTHY S. HOGAN, 

Attorney Geneml. 

CEMETERY TRUSTEES MAY NOT CHARGE TO CREATE A PARTICULAR 
FUND FOR CARE OF A SPECIAL LOT-CREATION OF PERMANENT 
FUND BY GIFT OR DONATION. 

The statutes do not authorize cemetery trustees to make a charge in the 
sale of a lot out of which to create a particular fund for the care of a special lot. 
Charges tor the care of lots must be kept in a general fund for the care of all lots. 

The only means of creating a particular fund tor the care of a special lot or 
lots is by private donations or gifts, as set forth in Section 4168, General Code, 
providing for the creation in this manner of a "permanent fund'' for this purpose. 

CoLUlllBus, OHIO, September 13, 1912. 

HoN. CHARLES J. FoRn, Village Solicitor, Geneva, Ohio. 

say: 
DEAR Srn:-1 acknowledge receipt of yours of August 21, 1912, in which you 

"The joint cemetery trustees of the township have brought to 
me the question as to whether they have a right to provide by their 
rules ·and regulations that a certain sum should be set aside from the 
proceeds of each lot sold for the purpose of keeping up said lot." 

You then ask whether in my opinion this could be done legally. 
The cemetery in question is evidently what is called a "union cemetery," 

established under Sections 4183, et seq., General Code. 
The powers of cemetery trustees, and all their relations to the trusts im

posed upon them, in the care and management of the resting place of the dead, 
entrusted to their care, are statutory; and unless clearly expressed in the law 
there can be no exercise thereof. They are limited and circumscribed by statu
tory law, and cannot create any new relations with parties, however desirable, 
which the strict letter of the law omits to empower them to do. 

Your proposition, if approved or carried out, would empower the cemetery 
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trustees to set aside a sum from the sale of each lot for the keeping up of that 
particular lot. Thus there would have to be kept a separate account as to in
dividual lots and the care of each. This idea is wholly impracticable, unpro
vided for by law, and would result in discrimination, if the trustees so elcct~d. 
They might say we will retain a certain sum in one case, and a greater or less 
sum, in another. The idea of the law is that all moneys coming into the hands 
of the trustees, whether by taxation or sale of lots, shaH constitute a general 
fund for the benefit of the cemetery a.s a whole and all the lots therein. 

The only means of creating such a fund for the care of a particular lot, is 
by private donations or gifts, as set forth in Section 4168, General Code. This 
is called a "permanent fund" for the care of lots, and all who seek special 
care of their lots, must pursue this course. 

There is no doubt but that the cemetery trustees can appropriate from the 
sale of lots such sums as they may deem proper for the care of lots in general, 
or any other lawful purpose. Section 4166, General Code, says: 

"No more shall be charged for lots than is necessary to reim
burse the corporation for the expense of lands purchased or .appro· 
priated for cemetery purposes and to keep in order and embellish 
the grounds." 

If it were the intention of the legislature that charges might be made in 
the sale of lots, out of which to create a particular fund for the care of each lot, 
it should have said so. 

There being no law authorizing such a proceeding, I am of the opinion 
that no such agreement on the part of the trustees can be made. 

688. 

Yours very truly, 
TilliOTRY S. HOGAN, 

Attorney General. 

COUNCIL-SEMI-ANNUAl .. APPROPRIATIONS MAY BE COMPELLED BY 
MANDAMUS-NO PERSONAL LIABILITY FOR FAILURE TO PER· 
FORM. 

In accordance with the general rule that where an official, obligated to per
form a trust or station, has a discretion as to t.he manner ot its performance, he 
may be compelled by mandamus to perform the duty, council may be compelled 
by mandamus to make the semi-annual appropriations as required by Section 
5649-3d, General Oode. 

The statutes do not provide any personal Ziabiltty to the councilmen tor 
failure to perform such duty. 

CoLUMBus, OHIO, October 26, 1912. 

HoN. 0. H. STEWART, Solicitor for the Village of Middleport, Pomeroy, Ohio. 

, DEAR Sm:-Your favor of October 15th received. You state in your com
munication that the council of the village of Middleport refuses to make the 
semi-annual appropriation as required by Section 5649-3d of the General Code>, 
and ask me to state the personal liability of each councilman in disregarding 
the provisions of this statute. 
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Section 5649-3d, General Code, provides as follows: 

"At the beginning of each fiscal half year the various boards men
tioned in Section 5649-3a of this act shall make appropriations for 
each of the several objects for which money has to be provided, from 
the moneys known to be in the treasury from the collection of taxes 
and all other sources of revenue, and all Expenditures within the 
following six months shall be made from and within such appro
priations and balances thereof, but no appropriation shall be made for 
any purpose no:t set forth in the annual budget nor for a greater 
amount for such purpose than the toal amount fixed by the budget 
commissioners, exclusive of receipts and balances." 

Under Section 5649-3d, just quoted, it becomes the duty of the council of 
each municipal corporation, at the beginning of each fiscal half year, to make 
appropriations for each of the several objects for which money has to be pro
vided, from the moneys known to be in the treasury from the collection of 
taxes and all other sources of revenue, and no expenditures shall be made during 
the six months following except those made from and within such appropria
tions and balances thereof. 

Before the passage of the Smith law the authority to make the semi-annual 
appropriations was found in Section 3797, General Code, which provided as 
follows: 

"At the beginning of each fiscal half year, the council shall make 
appropriations for each of the several objects for which the corpora
tion has to provide, or from the moneys known to be in the treasury, 
or estimated to come into it during the six months next ensuing from 
the collection of taxes and all other sources of revenue. All expendi
tures within the following six months shall be made from and within 
such appropriations and balances thereof." 

It was held in the case of State, ex rei., vs. Lewis, 6 0. N. P. 198, that 
the provisions of Section 3797, General Code, were mandatory, and that a tax
payer might enjoin expenditures if such provisions were not complied with. 

It is a well settled principle of law that, wherever an officer has discretion 
to do or not to do a thing, mandamus may not be resorted to, to compel him 
to exercise that discretion; but where, exercising a trust or station, he has a 
discretion as to the mode or manner of performing some duty, and refuses to 
exercise the discretion at all, he may be compelled by mandamus to do so.· 

While I am inclined to the view that mandamus would lie against the 
councilmen of the village of Middleport, to compel them to pass . the semi-an
nual appropriation ordinance, yet, I am not called upon to decide that question 
at this time. As to the personal liability of each councilman in disregarding 
the provisions of Section 5649-3d, General Code, Section 4670, General Code, 
provides the remedy for misfeasance or malfeasance in office, but that section 
does not apply; neither do I find any other provision of the General Code ap
plicable to your situation. 

I am, therefore, of the opinion that there is no personal liability on the 
part of the councilmen of the village of Middleport for their failure to pass 
the semi-annual appropriation ordinance; but I see no reason why any council
man should refuse to do his duty in that behalf. 

Very truly yours, 
TIMOTHY S, HOGAN, 

Attorney General. 
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712. 

VILLAGE MARSHAL-VACANCY MAY NOT BE FILLED IN VILLAGE BY 
APPOINT1IENT NOR BY SPECIAL ELECTION-SALARY FOR OFFICE 
1IAY BE INCREASED WHEN VACANT-DEPUTY :MARSHALS AND PO
LICEMEN MAY BE APPOINTED. 

There is no authority tor the filling ~f a vacancy in the of/ice of the village 
marshal and there is no authority to call a special election. 

Under Section 4384, General Code, however, the mayor may appoint and 
have supervision and control over deputy marshals and policemen, when provided 
tor by council. 

The inhibition of Section 4213, General Code, against change of salary uf 
officers, clerks and employes, during the term for which they were elected or 
appointed, affects the rights only of existing incumbents and does not prohibit 
the change ot a salary fixed for an office when such change does not affect the 
salary of a present incumbent during his term. The salary fixed may, therefore, 
be increased when a vacancy exists in such positions. 

COLUMBUS, OHIO, !November 6, 1912. 

HoN. C. B. McCLINTOCK, Solicitor of Brewster, Canton, Ohio. 

DEAR Sm:-Under date of October 23, 1912, you inquire as follows: 

"The council in its appropriation ordinance made January, 1912, 
fixed the salary of the marshal of the village at $175.00 per year. 
By reason of so many arrests in this village, and by reason of the office 
consuming so much of a man's time, the council and mayor have 
been unable to secure any one to act as marshal of the village at 
that salary. As all railroad towns, it is a town where there is much 
violation of the law. At present we have no marshal of the village. 

"I write to learn if there is any possible way by which the 
salary of the marshal of said village can be increased. The salary 
when it was fixed at $175.00 was fixed for two years. The statutes 
expressly provide that the salary of an officer shall not be increased 
or diminished during his term. It leaves our village in a bad pre
dicament in regard to the enforcement of the law. 

"What would you advise me to do as the legal advisor of said 
village?" 

It appears further that the marshal first elected has resigned and that 
several appointments have been made by the mayor and confirmed by council, 
all of whom have resigned. 

The first difficulty to present itself is the want of power in the mayor or 
council or any other village officer to fill a vacancy in the office of village marshal. 

This was passed upon by this department in an opinion given to Hon. 
Augustus Vol. Mithoff, solicitor of Sugar Grove, in reference to a marshal. Also 
in an opinion given to Hon. Geo. Thornbury, solicitor of Bethesda, on February 
10, 1912, it was considered in reference to a village clerk. 

There Is no authority to fill a vacancy in the office of the village marshal 
and there Is no authority to call a special election. This has been determined 
in the foregoing opinions, copies of which are herewith enclosed. 

It is expected that the next legislature will cure this defect. In that event 
the right to increase the salary will become material. 
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Section 4213, General Code, provides: 

"The salary of any officer, clerk or employe shall not be in
creased or diminished during the term for which he was elected or 
appointed, and, except as otherwise provided in this title, all fees per
taining to any office shall be paid into the city treasury." 

This section prohibits an increase or decrease in the salary of an officer 
during the term for which he was elected or appointed. 

In your case there is no officer filling the position. All those who have 
been elected or appointed have resigned. 

The inhibition is against the change of an officer's salary during his term. 
It is not an inhibition against the change of the salary fixed for an office. This 
inhibition affects the rights of incumbents and not those who have not been 
elected or appointed. 

As there is no incumbent council may no·w change the salary of the office 
of village marshal and this change when and while operative will be the salary 
of any incumbent thereafter appointed or elected. It will be the salary of any 
one appointed to fill the present unexpired term. The unexpired term, how
ever, cannot be filled until the same is authorized by the incoming legislature. 

The council should proceed to fix the salary so that it will become opera
tive before any appointment is made. 

As no appointment can be made before the first of January the appropria
tion ordinance of 1912 can have no bearing upon the question. 

While there is no authority to fill a vacancy in the office of a village 
marshal, .your situation may be relieved by virtue of Section 4384, General Code, 
which authorizes the mayor of a village to appoint deputy marshals and po
licemen when provided for by council. Such appointees are subject to confirma
tion by council. 

Said Section 4384, General Code, provides: 

"The marshal shall be elected for a term of two years, commenc
ing on the first day of January next after his election, and shall serve 
until his successor is elected and qualified. He shall be an elector of 
the corporation. When provided for by council, and subject to its con
firmation, the mayor shall appoint all deputy marshals, policemen, 
night watchmen and special policemen, and may remove them for 
cause, which shall be stated in 'writing to council." 

Section 4385, General Code, provides: 

"The marshal shall be the peace officer of the village and the ex
ecutive head under the mayor of the police force. The marshal, dep
uty marshals, policemen or night watchmen under him shall have the 
powers conferred by law upon police officers in all villages of the 
state, and such other powers not inconsistent with the nature of 
their offices as are conferred by ordinance." 

By virtue of this section the marshal is the executive head of the police 
force of the village under the mayor. No marshal can now be appointed. This 
will not prevent the village from providing for and having deputy marshals 
or policemen. 

If a village had established a police force, and the same was in full or-
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ganization, and thereafter the marshal should resign, and his position could not 
be filled, that fact would not terminate the police force. The members of the 
force would proceed to perform their duties as before, but under the immediate 
direction of the mayor. The mere fact that the department has no executive 
head would not prevent it from carrying on its work. The marshal is the ex
ecutive hmd, under the mayor, of the police force. If there is no marshal, 
and none can be provided, as in this case, I am of the opinion that the mayor 
could act directly with the police force, instead of through a marshal. 

It is my opinion that the council may provide for such number of police
men or deputy marshals as may be needed and that the mayor may appoint the 
same by virtue of Section 4384, General Code, with the confirmation of council. 
Such policemen or deputy marshals would have power to make arrests and to 
preserve th2 peace. 

As council has power to establish a police force, it may also a,bolish the 
same at its pleasure. Your difficulty as to enforcement of the Jaw may be 
solved by council providing a police force. 

Respectfully, 
TDIOTHY S. HOGA"l<, 

Attorney General. 
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725. 

INCORPORATION OF VILLAGES-NO POWER TO REPAY FEES PAID BY 
AGENT OF PETITIONERS-TIME OF INCORPORATION-MAKING OF 
TRANSCRIPTS OF RECORD BY COMMISSIONERS A1~D RECORDER
FEES OF RECORDER-NOMINATION OF CANDIDATES AT PRIMARY 
AND BY PETITION--ASSESSMENT OF VILLAGE TERRITORY FOR 
TOWNSHIP TAXES. 

As the same is not provided tor by statute, the newly incorporated village 
is not obligated to repay to the agent of the petitioners tees lJaid by him in 
aclvance, nor may it assume such repaynwnt. 

Uncler Sections 3525 and 3524, General Cocle, the incorporation is com
pletecl when a record has been macle by the recorder of the transcripts of the 
proceedings of the commissioners, to wit: Sixty clays after the transcripts have 
been filecl with him. 

Under Section 3525, General Cocle, the recorder is required to malce ancl 
certify two transcripts of the recorcl ana submit them to the secretary of state 
ancl the agent of the petitioners, immediately after the recorcl has been macle 
in the proper boolc of his recorcls in his office as proviclecl by Section 3524, Gen
eral Cocle. 

Uncler Sections 3540 ancl 2778, General Cocle, the recorder is entitled to 
twelve cents per hundrecl worcls tor making transcripts of the recorcl and tor 
ce·rtifying a copy from the recorcls. 

By virtue of Section 4949, cancliclates for elective office for voluntary polit
ical parties or associations must be macle at a primary election, if in the terri
tory which contains the village, the political party or association cast at least 
10 per ce'>!t. of the entire vote at the next prececling general election. Where 
there is a special election the statute specifically provides that a primary shall 
be helcl for nomination of canclidates at such election. Indepenclent candi
dates ancl canclidates of parties, other than those above specified may be nom
inated, by petition by virtue of sections 4950 and 4996, General Cocle. 

Under 5646, Geneml Cocle, the property within the village is still a part 
of the township ana may be assessed tor township taxes. 

CoLu;~mus, OHIO, October 18, 1912. 

HON. RUPERT HOLLAND, Solicitor of Walbridge, Toledo, Ohio. 

DEAR SIR:-Under date of October 7, 1912, you submit the following ques
tions to this department for answer: 

"First. General Code, Section 3540, allows fees to be demanded 
in advance of the agent of the petitioners. Can the village later, when 
fully organized, by vote of council, legally assume repayment to the 
agent of these and other expenses required by law in the matter of 
the creation of the village? 

"Seconcl. Is the village under legal obligations to assume and 
repay the agent these expenses required by law to bring it into ex
istence? 

"Third. Must the transcripts provided for in General Code, Sec
tion 3525, be made and certified before the village is organized? 

"Fourth. Is the fee for each transcript the same in amount as 
the fee for the original recording? 
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"Fifth. Can nominations for offices in organization by special 
election be made by petition, or is a primary legally necessary? 

"Sixth. Is it proper to assess the village property for the gen
eral tax fund of the township within which said village is located? 
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"Seventh. Is it proper to assess the village property for any of 
the said township taxes?" 

Under date of October 12, you submit an eighth inquiry. 

"Eighth. What date should be considered the date of 'incor
poration,' when the county commissioners make their decree to that 
effect, or when the official recording is done?" 

Section 3540, General Code, to which you refer, provides: 

"Each officer shall receive for the services required of him un
der this division, the same fees he would be entitled to for similar 
services in other cases. Unless such fees are paid in advance, for 
services under this chapter, by the agent of the petitioners, of whom 
demand may be made, and by some person interested for services 
under other chapters of this division, the officer shall not be required 
to perform the service." 

Section 3517, General Code, prescribes who may obtain the organizatiou 
of a village, as follows: 

"The inhabitants of any territory laid off into village lots, a plat 
of which territory has been acknowledged and recorded as is provided 
with respect to deeds, or the inhabitants of any territory which has 
been laid off into such lots and surveyed and platted by an en
gineer or surveyor who certified thereon, under oath, to its correct
ness, and which is recorded as is provided with respect to deeds, or 
the inhabitants of any island or adjacent islands, or parts thereof, 
or of such island or islands or parts thereof, and adjacent territory, 
may obtain the organization of a village in the manner provided in 
this title. When such village is organized upon any island or islands, 
it may be done without reference to the number of permanent in
habitants embraced within such territory, and without such plat 
having been first made. No corporation under this chapter shall em
brace within its limits the grounds or improvements of any county 
or city infirmary." 

Section 3518, General Code, provides: 

"Application for such purpose shall be made by petition, which, 
except as provided in the last preceding section, shall be signed by 
not less than thirty electors, residing within the proposed corporate 
limits, and addressed to the county commissioners, accompanied by 
an accurate map of the territory. 

Section 3519, General Code, provides: 

"The petition shall contain: 1. An accurate description of 
the territory embraced within the proposed corporation, and it may 
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contain adjacent territory not laid off into Jots. 2. The supposed num
ber of inhabitants residing in the proposed corporation. 3. The name 
proposed. 4. The name of a person to act as agent for the peti
tioners, and more than one agent may be named therein." 

The petitioners are the persons who are seeking to form the corporation. 
This is a voluntary obligation upon their part. The petitioners are required to 
select an agent. This agent is required by Sectkm 3540, General Code, to pay 
the fees of the officers who are required to perform duties in connection with 
the incorporation proceedings. There is no specific provision of statute which 
authorizes the village, after its incorporation to repay to the agent of the 
petitioners the amount he has paid for such services. 

Section 176, subdivision 13, General Code, provides for the amount of the 
fee to be paid to the secretary of state, as follows: 

"The secretary .of state shall charge and collect the following fees 
for official services: 

"13. For filing copy of papers evidencing the incorporation of a 
municipal corporation, or of annexation of territory by a municipal 
corporati.on, five dollars, to be paid by the corporation, the petitioners 
therefor, or their agent." 

Under this section the fee of the secretary of state may be paid either by 
the corporation, the agent, or by the petitioners. There is no provision, how
ever, that the money shall be refunded by the corporati•on if the fee is paid by 
the agent or by the petitioners. 

The rule is laid down in 28 Cyc., page 177, as follows: 

"But a newly created city or other municipality does not become 
liable for the debts of a purely voluntary association, contracted fo•r 
public improvements falling within the limits of the municipality, 

· or otherwise, unless such liability is imposed by the legislature." 

A village has only such powers as are granted ·it by the legislature or 
which are necessarily implied. It is an organization of limited jurisdiction and 
powers. Its ·authority to expend money must be found in the acts of the leg
islature. The legislature has not authorized the village to refund to the peti
tioners or to their agent the amount necessarily expended by them in secur
ing the organization of the village. 

It is, therefore, my opinion that the village has no authority to repay 
any such expense, and that it is under no obligation to assume such obligations. 

This disposes of your first and second questions. Your third question is: 

"Must the transcripts provided for in General Code, Section 
3525 be made and certified before the village is organized?" 

Section 3525, General Code, provides: 

"When the record is made, the corporation shall be deemed the 
village of .. _ .... _ ...... , to be organized and governed under the pro-
visions of this title. Thereupon the recorder shall make, and cer
tify under his official seal, two transcripts of the record, one of which 
he shall forward to the secretary of state, and, on demand, deliver 
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the other to the agent of the petitioners: with a certificate thereon 
that the duplicate has been forwarded to the secretary of state. When 
a municipal corporation is organized by the election of its officers, 
notice of its existence shall be taken in all judicial proceedings." 

Section 3522, General Code, provides: 
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"Upon such hearing, if the commissioners find that the peti
tion contains all the matters required, that its statements are true, 
that the name proposed is appropriate, that the limits of the proposed 
corporation are accurately described and are not unreasonably large or 
small, that the map or plat is accurate, that the persons whose names 
are subscribed to the petition are electors residing on the territory, 
that notice has been given as required, that there is the requisite 
population for the proposed corporation, and if it seems to the com
missioners right that the prayer ·Of the petition be granted, they shall 
cause an order to be entered on their journal to the effect that the 
corporation may be organized." 

Section 3523, General Code, provides: 

"The commissioners shall cause to be entered on their journal all 
their orders and proceedings in relation to such incorporation, and 
they shall cause a certified transcript thereof, signed by a majority of 
them, to be delivered, together with the petition, map and all other 
papers on file relating to the matter, to the recorder of the county, at 
the earliest time practicable." 

Section 3524, General Code, provides: 

"The recorder shall file the transcript and other papers in his 
office, and at the expiration of sixty days thereafter, unless enjoined 
as herinafter provided, he shall make a record of the petition, trans
script, and map in the proper book of records and preserve in his 
office the original papers delivered to him by the commissioners, cer
tifying thereon that the transcript, petition, and map are properly re
corded." 

If the county commissioners grant the prayer of the petition they are re· 
quired to file a transcript of their orders and proceedings, and the map and 
other papers with the county recorder. These are filed by the recorder and 
held for sixty days before a record is made. Unless he has been enjoined, he 
shall make a record of the petition, transcript and map, at the expiration of 
said sixty days. 

Section 3525, General Code, then provides, that, "when the record is made," 
"thereupon the recorder shall make" two transcripts of the record. The word 
"thereupon" refers to the time when the record is made. 

In 38 Cyc., page 283, one of the definitions of "thereupon" is given: 

"As an adverb of time, without delay or lapse of time; imme
diately without delay; immediately after that;-

Reading this section with the above definition, it means that when the 
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record is made the recorder shall, without delay, make and certify two tran
scripts of the record. 

The transcripts should be made and one of them forwarded to the secre
tary of state as soon as can be done after the record is completed. 

While considering Section 3525, General Code, your eighth question will 
be answered. 

Section 3536, General Code, provides: 

"The first election of officers for such corporation shall be at the 
first municipal election after its creation, and the place of holding 
the election shall be fixed by the agent of the petitioners. Notice 
thereof, printed or plainly written, shall be posted by him in three 
or more public places within the limits of the corporation, at least 
ten days before the election. The election shall be conducted, and the 
officers chosen and qualified, in the manner prescribei:i f,or the election 
of township officers, and the first election may be a special election 
held at any time not exceeding six months after the incorporation, 
and the time and place of holding it shall be fixed by such agent, and 
notice thereof shall be given as is required herein for the municipal 
election." 

It is apparent from this section that the incorporation is completed be
fore the election of officers. The first sentence of Section 3525, General Code, 
supra, determines the date of the incorporation. This sentence reads: 

"When the record is made, the corporation shall be deemed the 
village of .............. , to be organized and ~overned under the pro-
visions of this title." 

The decree of the commissioners is but one step in the incorporation pro
ceedings. After their decision the recorder holds the papers for sixty days 
awaiting proceedings to prevent the incorporation. The procedings are held in 
abeyance during this period. It is completed when the record is made. 

The date of the incorporation will be the date when the record is com
pleted by the county recorder. 

Your fourth inquiry is: 

"Is the fee for each transcript the same in amount as the fee for 
the original recording?" 

Section 3540, General Code, supra, provides in part: 

"Each officer shall receive for the services required of him un
der this division, the same fees he would be entitled to for similar 
services in other cases." 

Section 2778, General Code, provides: 

"For the services hereinafter specified, the recorder shall charge 
and collect the fees provided in this and the next following sec
tion. For recording mortgage, deed of conveyance, power of attorney 
or other instrument of writing, twelve cents for each hundred words 
actually written, typewritten or printed on the records and for index
ing it, five cents for each grantor and each grantee therein; for cer-
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tifying copy from the record, twelve cents for each hundred words. 
The fees in this section provided shall be paid upon the presentation 
of the respective instruments for record upon the application for any 
certified copy of the record." 

Section 2779, General Code, provides: 

"For recording assignment or satisfaction of mortgage or dis· 
charge of a soldier, twenty-five cents; for each search of the r2cord, 
without copy, fifteen cents; for recording any plat not exceeding 
six lines, one dollllr; and for each additional line, ten cents." 
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Section 2779, General Code, fixes the fee for recording a plat. The map 
of a village is in fact a plat of the village. Section 2779, General Code, then 
governs the fee to be charged for recording the map. 

Section 2778, General Code, fixes the fee for recording an instrument of 
writing at twelve cents per hundred words. The same fee is fixed for certify. 
ing a copy from the records. The transcript of the record required by Section 
3525, General Code, is in fact a certified copy of the record. The recorder is 
required to make two transcripts of the record. The fees for the record and 
for the transcript are the same. He is entitled to the regular fee for each 
transcript made by him. 

Y.our fifth question is: 

"Can nominations for offices in organization by special election 
be made by petition, or is a primary legally necessary?" 

The officers to be nominated by primary election are enumerated in Sec
tion 4!l49, General Code, as follows: 

"Candidates for member of congress, and for all other public 
elective offices, delegates provided for herein and members of the con· 
trolling committees, of all voluntary political parties or associations, 
which at the next preceding general election polled in the state or any 
district, county <Or subdivision thereof, or municipality, at least ten 
per cent. of the entire vote cast therein, shall be nominated or selected 
in such state, district, subdivision or municipality, in accordance with 
the provisions of this chapter, and persons not so nominated shall not 
be considered candidates and their names shall not be printed on the 
.official ballots. Delegates, and party controlling committees whose 
members have not been so selected, shall not be recognized by any 
board or officer." 

Section 4950, General Code, provides: 

"Nothing in this chapter shall repeal the provisions of law re
lating to the nomination of candidates for <Office by nomination papers, 
and no elector shall be disqualified from signing a petition for such 
nomination of candidates for office by nomination papers, because such 
elector voted at a primary provided for herein to nominate candidates 
to be voted for at the same election or because such elector signed 
nomination papers for such primary. 
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Section 4963, General Code, provides: 

"Primaries under this chapter to nominate candidates for county 
offices .or to select delegates to nominate candidates for state or dis
trict offices, shall be held in each county at. the usual polling places on 
the third Tuesday of May of even-numbered years, and primaries held 
to nominate candidates for township and municipal offices, justices 
of the peace and members of the board of education shall be held in 
each county at the usual polling places on the first Tuesday after the 
first Monday in September of odd-numbered years." 

Section 4964, General Code, provides: 

"When a call is issued for a special election, the date of the 
primary shall be fixed at the same time and in the same .manner by 
the authority calling such special election, which primary shall be held 
at least two weeks prior to the time fixed for such special election. 
Nomination papers for such election shall be filed at least ten days be
fore the date for holding such primary, and after such election is 
called at least five days shall be allowed for circulating and filing nom
ination papers." 

By virtue of Section 4949, General Code, all candidates for an elective 
office for voluntary political parties ·or associations must be made at a primary 
election, if such party or association has cast at least ten per cent. of the en
tire vote at the next preceding general election in the district, in this case, the 
mimicipality. 

It might be urged that there was no municipality in existence at the time 
of the last general election. That is true. This provision, in my opinion, refers 
to the territory Which is to compose the new village. If in. that territory a 
political party or association has cast at the next preceding general election 
at least ten per cent. of the entire vote cast therein, such political party or as
sociation must make its nominations by primary elections. "When there is a 
special election the statute specifically provides that a primary shall be held 
for nomination of candidates at such election. The statute makes no exceptions 
as to any offices that may be nominated by a political party that comes within 
the terms of Section 4949, General Code. This secUon includes all elective officers. 

Section 4996, General Code, provides: 

"Nominations of candidates for any county, township, municipal 
or ward office may be made by nomination papers, signed in the ag
gregate for each candidate by not less than three hundred qualified 
electors •Of the county or fifty electors of the city or twenty-five elec
tors of the township, ward or village, respectively. In counties con
taining annual registration cities, such nomination . papers shall be 
signed .by petitioners not less in number than one for each fifty per
sons who voted at the next preceding general election in such county." 

Section 4950, General Code, specifically retains the right to' nominate by 
petition. Political parties, however, that cast at least ten per cent. of the en
tire vote at the next preceding election cannot avail themselves of this method 
of nominations. 

Therefore, candidates of political parties or associations that cast at least 
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ten per cent. of the entire vote polled in the territory of the proposed village 
at the next preceding general election must be nominated by primary election. 
Independent candidates and candidates of other parties may be nominated by 
petition. 

Your sixth and seventh inquiries are: 

"Sixth. Is it proper to assess the village property for the gen· 
eral tax fund of the township within which said village is located? 

''Seventh. Is it proper to assess the village property for any of 
the said township taxes?" 

Section 5646, General Code, provides: 

"The trustees of each township, on or before the fifteenth day 
of May, annually, shall determine the amount of taxes necessary for 
all township purposes, and certify it to the county auditor. The county 
auditor shall levy, annually, for township purposes, including the re
lief of the poor, but not including the support of common schools, 
or the payment Qf the interest and princi]Jal of the debts of the town
ship, such rates of taxes as the trustees of the respective townships 
certify to him to be necessary, not exceeding one mill on each dollar 
of the taxable valuation of the property of the township, which does · 
not exceed two hundred thousand dollars, eight-tenths of one mill on 
each dollar of such taxable valuation exceeding two hundred thousand 
dollars, and not exceeding three hundred thousand dollars, one-half of 
one mill on each dollar of such taxable valuation exceeding three hun
dred thousand dollars, and not exceeding five hundred thousand dol
lars, four-tenths of a mill on each dollar of such taxable valuation 
exceeding five hundred thousand dollars, and not exceeding eight 
hundred thousand dollars, one-fourth of ona mill on each dollar of such 
taxable valuation exceeding eight hundred thousand dollars, and for 
the payment of the interest and principal of the debts of the town
ship, such sum as the trustees may dEtermine is necessary for· that 
purpose." 

The tax to be levied by this section is levied upon the property in the 
township. When a part of the territory of a township is taken to form a vil
lage such territory is not thereby taken from the township. It is still a part 
of the township. Township officers have jurisdiction over the territory in their 
township which is included in a village. Justices of the peace have jurisdiction 
therein. ln construing the statutes putaining to the relief of the poor by the 
township this department has held that the township trustees should grant re
lief to persons residing in a municipality within such township. 

The property of a village is a part of the property of the township in 
which sueh village is located and is liable to be assessed for taxes levied for 
township purposes. 

There is a special statute governing a township when the boundaries of 
a township and a municipal corporation are identical. It is assumed in your 
case that the boundaries are not identical. 

Very truly, 
TDtoTHY S. HouAx, 

Attorney General. 
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751. 

VILLAGE SOLICITORS-SERVICES FIXED BY CONTRACT-CQ;\IPENS.\.
TION NEED NOT BE NAMED IN COL\ITRACT. 

The duties of a village solicitor are fixed by contract and he may 1·eceive ex
tra compeusation for such services as m·e ·not stipulated for in his contract. 

It is not necessary that compensation be fixed before the services are per
fanned. 

CoLu~mus,. Orrro, December 13, 1912. 

HoN. 0. H. STEWART, Solicitor for the Village of Middleport, Pomeroy, Ohio. 

DEAR Sm:-Under date of November 29th, y.ou wrote to me in part as 
follows: 

"Our village employes a solicitor whose duties are to attend 
council meetings, give advice, prepare ordinances, resolutions, etc., for 
which the village pays the modest sum of $75.00 a year. 

"I would like to know if the solicitor is entitled to extra com
pensation in defending suits brought against the village. 

"Our village has been sued by the water company. It is an im
portant suit. I have been formally instructed by council to look after 
the interests of the village. 

"Also, in the hiring of an attorney or in the instruction of the 
solicitor to prosecute or defend a suit, should a contract be entered into 
formally, fixing the compensation or are the instructions of the coun
cil sufficient to establish a contract, with compensation to be fixed at 
the end of the service, or must the compensation be agreed upon in 
the first place?'' 

_There is no -office in a village corresponding to that of solicitor in a city, 
but Section 4220 of the General Code, authorizes the village council to "pro
vide legal council for the village, or any department or official thereof, for a 
period not to exceed two years, and provide compensation therefor." 

The relation between a village and ·the legal counsel employed by it by 
virtue of the authority granted by Section 4220 is contractual and such legal 
counsel is not required to perform any service not included in his contract. If 
your contract does not include the work of defending the village in law suits 
brought against it, I am of the opinion that it is within the power of the village 
council to provide extra compensation for such services. I am also of the 
opinion that the instruction of council by ·way of r2solution authorizing you 
to defend the village in the suit brought against it by the water company is 
sufficient upon which to found a claim for your services after they are rendered. 
It is not necessary, in my judgment, that the compensation to be paid should 
be fixed in advance of the rendition of the services. 

Yours very truly, 
T!li[OTHY s. HOGA:'\, 

Attorney General. 
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755. 

BOARD 01<' TRUSTEES 01<' PUBLIC AFFAIRS-:\IAKING 01' CO~TRACTS 
AND SELLI~G OF BONDS FOR BUILDING A DA:\I IS VESTED IN VIL
LAGE COUXCIL. 

A contract tor building a dam across a 1·iver should be made a11d the pro
ceeds of bonds sold for the same should be expended by the village council and 
not by tlte board of public affairs. 

COLUMBUS, 0IIIO, December li, 1912. 

Hox. CIIAr.LER J. FoiW, Solicitor, Geneva, Ohio. 

DEAn Sm:-Your l"tter <?f November 26th, in which you inquire whether 
the proceeds of the $10,000.00 bonds sold for building a dam across Grand river 
should be expended by the council or turned over to the trustees of public 
affairs and expendld by them is at hand, and in reply I would say that in the 
absence of an express provision granting the power to contract for this im
provement it is the duty of the council to make the same. 

The expression found in Section 43G1, of the General Code, granting the 
trustees of public affairs all the powers of water works trustees does not, to my 
mind, include the right to determine the character of this dam and th0 power 
to make a contract for its construction. 

I, therefore, agree ·with your conclusion that the council should maim the 
contract and that it should be executed as provided by Section 4221 of the 
General Code. 

759. 

Yours very truly, 
TDlOTIIY S. HoaAx, 

Attorney General. 

OFFICES COMPATIBLE-COUNTY SURVEYOR AND MEMBER VILLAGE 
BOARD OF PUBLIC AFFAIRS-OFFICERS INCO::\IPATIBLE-MEMBER 
AND CLERK OF VILLAGE BOARD OF TRUSTEES OF PUBLIC AF
FAIRS. 

Since tlte offices ot county surveyor and trustee of public affairs of a village 
are not in a;zy ·way subordinate to each other. and neither being a checlc 
upon the other, and not being physically impossible of petfor,;wnee by one and 
the same person, they are not incompatible and may be lteld by a si,lgle indi
vidual at the same time. 

It is contrary to the policy of the law to permit an officer to use his of
ficial appointing power to place himself in office. Therefore, the board of tmblic 
affairs cannot appoint one of their own members clerl~ of the board. 

Cor,u.:11nus, Onro, December 9, 1912. 

Ho.s. S. W. DArnx, Village Solicitor, Yellow Springs, Ohio. 

DEAR Sm:-I herewith acknowledge receipt of your letter of September 3, 
1912, wherein you inquire as follows: 

36-Vol. 11-A. G, 
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"Is it incompatible for a person to hold a county office and at 
the same time hold the office of board of trustees of public affairs of 
a village? 

"Can a member of such board draw salary as clerk when the or
dinance establishing such board provides that they shall not receive 
any salary as members of said board?" 

On September 12, 1912, we wrote you asking that you state what county 
office is being held by the party holding the office of member of the board of 
trustees of public affairs, and we also requested in the same letter that you 
forward to us a copy of the ordi:tance referred to in your letter of inquiry. In 
reply thereto we received from you on September 27, 1912, the following com
munication: 

"I herewith enclose copy of ordinance establishing a board of 
trustees of public affairs. My opinion is, that being a member of said 
board, the clerk cannot draw a salary as clerk, being prohibited from 
drawing salary under the ordinance, a copy of which is enclosed. The 
other question is as to whether it is incompatible to hold a county of
fice, and at the same time hold the office of trustee of public affairs, 
the office being county surveyor. As far as I can see there is no in-· 
eompatability in holding this office and at the same time be a mem
ber of the board of trustees of public affairs. I may be wrong in these 
matters, is the reason for asking your opinion. Thanking you for your 
prompt attention, etc." 

Answering your first question i will say that I have carefully looked into 
the constitutional and statutory provisions of our state, and I do not find 
any prohibition against one and the same person holding at the same time the 
office of county surveyor and the office .of member of the board of trustees of 
public affairs of a village. Section 2783 provides as follows: 

"No person holding the office of clerk of court, sheriff, county 
treasurer or county recorder, shall be eligible to the office of county 
surveyor." 

In my opinion said statute d_oes not preclude a person from holding at the 
same time one of the offices therein mentioned and another office not therein 
mentioned-the prohibition in said statute is against holding more than one 
of the offices therein mentioned, and by clear implication it follows that the 
prohibition js not intended to be extended to holding ·One of the enumerated 
offices and another office not therein enumerated at the same time. 

Under former rulings of this department, in the absence of such a pro
hibition, the same person may hold the two offices at the same time provided 
they are not incompatible. The rule of incompatibility is laid down in the case 
of State vs. Gebert, 12 CC., n. s., 274, by Judge Dustin, at page 275, of the 
opinion as follows: 

"Offices are considered incompatible when one is subordinate to, 
or in any way a check upon, the other; or when it is physically im
possible for one person to discharge the duties of both." 

Therefore, in order to determine whether or not the aforesaid offices are 
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incompatible it is neccesary to look to the statutory duties of each. Section 
2792, of the General Code, determines the duties of co11nty surveyors as follows: 

"The county surveyor shall perform all duties for the county 
now or hereafter authorized or declared by law to be done by a civil 
engineer or surveyor. He shall prepare all plans, specifications, de
tails, estimates of cost, and submit forms of contracts for the con
struction or repair of all bridges, culverts, roads, drains, ditches and 
other public improvements, except buildings, constructed under the 
authority of any board w~n and for the county. When required by 
the county commissioners, he shall inspect an bridges and culverts, 
and on or before the first day of June of each year report their condi
tion to the commissioners. Such report shall be made oftener if the 
commissioners so require." 

Other duties which county surveyors are to perform are found in Sections 
2793 to 2822, inclusive, of the General Code, and are in substance as follows: 
The inspection of all public improvements made under authority of the board 
of county commission€rs; keeping of complete records of estimates and sum
maries of bids received and contracts for various improvements; the survey 
of the land situated in two or more counties, to keep records of the surveys 
made by himself, or his deputies for the purpose of locating any land or road 
lines or fixing any corners or monuments; to transcribe any and all dilapidated 
maps and records of plats and field notes of surveys from records of the com· 
mon pleas, probate or other courts; to make and keep up in a manner con· 
venient for reference complete indices to all the records in his office; to survey 
all lands which have been sold for taxes which lie within his county, and other 
duties contained in the above mentioned sections. 

As to the statutory duties of the members of the board of trustees of pub
lic affairs, Section 4361 provides as follows: 

"The board of trustees of public affairs shall have all the powers 
and perform all the duties provided in this title to be exercised and 
performed by the trustees of waterworl{S, and such other duties as 
may br prescribed by law or ordinances not inconsistent herewith." 

The general provisions referred to in section governing the management 
of waterworks are found in Sections 3955 to 3981, inclusive, of the General Code. 

Said offices not being in any wise subordinate to each other, and neither 
of them being a check upon the other, and not being physically impossible of 
performance by one and the same person-! am of the opinion that the offices 
of county surveyor and trustee of public affairs of a village are compatible and 
can be held by one and the same person at the same time. 

Your second question is: "Can a member of such board draw a salary as 
clerk when the ordinance establishing such board provides that they shall not 
receive any salary as members of said board?" In reply thereto, Section 4357 
of the General Code, provides when the board of trustees of public affairs in a 
village can be established, as follows: 

"In each village in which waterworks, an electric light plant, 
artificial or natural gas plant, or other similar public utility is sit· 
uated, or when council orders waterworl{S, an electric light plant, nat· 
ural or artificial gas plant or other similar public utility, to be con· 
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structed, or to be leased or purchased from any individual, company 
or corporation, council shall establish at such time a board of trustees 
of public affairs for the village, which shall consist of three members, 
residents of the village, who shall be each elected for a term of two 
years." 

Section 4219 of the General Code provides that the council of the village 
shall fix the compensation of all officers, clerks and employes, except as other
wise provided by law, as follows: 

"Council shall fix the compensation and bonds of all officers, 
clerks and employes in the village government, except as otherwise 
provided by law. All bonds shall be made with sureties subject to the 
approval of the mayor. The compensation so fixed shall not be in
creased or diminished during the term for which any officer, clerk or 
employe may have been elected or appointed. Members of council may 
receive as compensation the sum of two dollars for each meeting, not 
to exceed twenty-four meetings in any one year." 

In exercising its prerogative under authority of said statutes, the council 
of your village passed and adopted the following ordinance: 

"An ordinance to establish a board of trustees of public affairs 
for the village of Yellow Springs, Greene county, Ohio. 

"Sec. 1. Be it ordained by the council of the village of _Yellow 
Springs, state of Ohio, that there be, and there is hereby established in 
said village a board of trustees of public affairs, who shall be residents 
of said village. Said board shall consist of three members and shall 
have all of the p-owers and perform all of the duties provided and re
quired by law for such boards. 

"Each member of said board shall receive for the year next after 
their appointment the sum of fifty dollars for said year; and there
after no compensation. Said salary shall be paid quarterly in four 
equal sums. Before entering upon their duties as such trustees, each 
member of said board shall enter into a proper bond in the sum of 
five hundred dollars ($500) to the approval of the mayor of said vil
lage. 

"Said board shall for the time being be appointed by the mayor, 
subject to the approval of the council and each of said members shall 
hold office until their successors are duly and legally elected after 
their appointment 

"Sec. 2. This ordinance shall take effect and be in force from 
and after the earliest period allowed by law. 

"Passed July 16, 1909." 

Unquestionably the council has the authority to fix the salary and com
pensation of said members of the board of trustees of public affairs as provided 
in said ordinance, to wit, $50.00 for the year next after their appointment, and 
thereafter no compensation. Said salary or compensation could only mean that 
the mei!lters appointed in the first instance by the mayor shall receive compen
sation, and said compensation shall be for just the one year after their ap
pointment. It follows, therefore, that members of said board to be elected at 
subsequent municipal elections shall receive no compensation or salary for the 
reason that said ordinance does not provide for such salary or compensation. 
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However, your question does not involve the right of such member to 
draw a salary as such, but does involve his right to draw a salary by virtue of 
his being appointed clerl' of the board of public affairs of your village. Your 
question presupposes that the board of public affairs has the right and the 
authority 'to appoint <me of its members as clerk of its boaru. This would not 
be in accordance with the principles of law as I believe them to IJe, and in sup
port thereof I herewith cite the following authorities: 

"It is contrary to the policy of the law for an officer to use his 
official appointing power to place himself in office. So that even in the 
absence of a statutory inhibition all officers who have the appointing 
power are disqualified for appointment to the office to which they may 
appoint."-29 Cyc., page 1381. 

"A member of the board of health cannot be appointed by the 
board sanitary policeman and hold both positions at the same time. 
Such appointment is illegal and void and the party is not entitled to 
compensation for his services as such sanitary policeman."-State, 
ex rei., Henry vs. City of Newark, 6 Ohio Nisi Prius, p. 523. 

If such member were to be appointed clerk of the board of public affairs 
it would give him, as such member of the board of public affairs power to 
vote and possibly the deciding power in the adoption of rules defining his own 
duties, would invest him with visitorial power over himself and would make 
him an inspector of his own records, bool's and also accounts if he should have 
any. In other words, such appointment would make him a judge over his own 
cause and this would have the effect of controverting the very checl's and 
safeguards which the law has provided against fraud and peculation. 

"Where a member of the board of directors of a county infirmary 
was by said board appointed to the office of superintendent of the 
county infirmary, he still continuing to hold the office of director, 

"Hclcl, that the duties of the two offices are incompatible and 
cannot be legally held by the same person at the same time, and such 
appointment was, therefore, illegal and voiu."-State, ex rei., vs. Tay
lor, 12 0. S. 130. 

Furthermore, Section 4360 of the General Code, provides as follows: 

"The board of trustees of public affairs shall organize by elect
ing one of its members president. It may eJect a clerk, who shall be 
known as the clerk of the board of truste~s of public affairs." 

If the legislature had intended to give such board or public affairs author
ity to elect one of its members clerk of such board it would have said so in the 
same unmistakable phraseology as was employed in the case of the election 
of one of its members as president. 

Therefore, inasmuch as such member is ineligible to be elected as clerk, 
he, of course, could not draw a salary as such clerk, and the f:1ct that such 
ordinance, as above quoted establishing said board of public affairs, provides 
that they shall not receive any salary as members of said board is not de
terminative of the question. 

Yours very truly, 
TDIOTUY S. HOGAX, 

Attorney General. 
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771. 

LEVIES FOR INTEREST AND SINKING FUND PURPOSES INCURRED 
AFTER PASSAGE OF S~iiTH LAW WITHOUT VOTE OF PEOPLE NOT 
EXEMPTED FR011'LD.1ITATIO:'IS-ASSESSJ\IENTS CANNOT BE M:ADE 
IN EXCESS OF ONE-THIRD OF LOT VALUE EXCEPT UPON PETI
TION. 

Levies tor interest and sinking fund pttrposes incurred after the passage 
of the Smith law without vote ot people, are not exempted from the five-mill, 
ten-mill, nor the "amount levied in 1910" limitations of· the Smith law with 
reference to municipal corporations. 

Under section 3819, General Code, in the absence of a petition of the lcincl 
described in Section 3836, General Code, no assessment upon any property can 
be made which will exceed in amount thirty-tl:!ree and one-third per cent. of the 
value of the property after the improventent is made. In case of a petition, 
under [:tection 3836, General Code, the signers can be assessed without limit, 
while those who do not sign may not be assessed in an amotmt exceecling thirty
three and one-third per cent. of the tax value of their lots. In no event, how
ever, can any lots be assessed beyond the extent of the benefit actually conferrecl. 

CoLu::IInus, OHIO, December 17, 1912. 

Hox. J. R. FITzomnox, Solicitor for the Village of Hartford, Newark, Ohio. 

DEAR Sm:-I beg to acknowledge receipt of your letter of November 30th, 
in which you request my opinion on the following questions: 

"1. What is the limitation of the Smith law, applicable to a 
levy by a municipal corporation for interest and sinking fund pur
poses to discharge an indebtedness created without a vote of the 
people after the passage of the act? 

"2. May an assessment for street improvements, made accord
ing to the number of feet front, exceed in the aggregate, as to any 
one tract of real estate, 33 1-3 per cent. of the value of the tract?" 

Answering your first quEstion I beg to state that Section 5649-2, General 
Code, one of the sections of the so-called Smith one per cent. law, provides very 
explicitly two limitations upon the amount and rate of taxation which may, be 
levied in the aggregate upon the taxable property in a taxing district, viz.: 
The amount of taxes levied therein in the year 1910, and a rate of ten mills. 
From the latter limitation and not from the former certain interest and sinking 
fund levies are exempted, viz.: Those necessary to provide for indebtedness 
created prior to the passage of the act, i. e., prior to June 2, 1911, or thereafter 
by a vote of the people. 

Section 5649-3a provides certain interior limitations which operate upon 
the rate which may be levied by a village, for example, for village purposes. 
The supreme court in the case of State, ex rel., vs. Sanzenbacher, 84 0. S. -, 
unreported, has held that the interest and sinking fund levies exempt, so to 
speak, from the ten-mill limitation, are also exempt from these interior limita· 
tions. 

It is very clear, however, from a reading of the entire Smith law, which 
is too lengthy for quotation here, that nowhere is there any inference to the 
effect that sinking fund and interest levies necessary to provide for the indebt-

• 
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edness created after the passage of the act 1cithout a vote of the people arc 
exempted, so to speak, from any of the limitations. Such levies, on the con
trary, must be made within all the limitations of the law. A municipal cor
poration, therefore, must make its levies for interest and sinking fund pur
poses necessary to provide for indebtedness so created, both within the five
mill limit of Section 5649-3a and within the ten-mill limit of Section 5649-2, as 
well as within the 1910 tax limit of the same section. 

As to these last two limitations it may also be said that they are con
current and that the section cannot be construed as authorizing cumulative 
levies equal to the amount raised in 1910 plus ten mills as suggested in your 
letter as your view of the same. 

Answering your second question I beg to state that it is provided by Sec
tion 3819, General Code, that: 

"The council shall limit all assessments to the special benefits 
conferred upon the property assessed, and in no case shall there be 
levied upon any lot or parcel of land in the corporation any assess
ment or assessments for any or all purposes within a period of five 
years, to exceed thirty-three and one-third per c::nt. of the actual 
value therot after improvement is made." 

It is very clear that these limitations apply to all assessm(.nts made in 
the regular way, according to any of the three methods of assessing provided for 
in Section 3812. 

Pike vs. Commissioners, 36 q. S. 213. 
HaYM vs. Cincinnati, 62 0. S. 116. 

The only exception to the rule set forth in Section 3818 is that incor
porated in Section 3836, General Code, which provides in general that when a 
petition subscribed by three-fourths in interest of the owners of abutting prop
erty, agreeing that the entire cost of the improvement may be assessed against 
the abutting property, the total cost of the improvement may be divided be
tween the signers and those who fail to sign, the only limitation being, that 
those who do not sign shall not be assessrd an amount exceeding thir.ty-three 
and one-third per cent. of the tax value of the land. 

These two sectiops, in my opinion, exhaust the possibilities of proceeding 
to improve a street by assessment on abutting property. In the absence of a 
petition of the kind described in Section 3836 no assessment upon any prop
erty can be made which will exceed in amount thirty-three and one-third per 
cent. of the value of the property after th_e improvement; in case of a petition 
under Section 38::!6 the signers can be assessed without limit, while those who 
do not sign may not be assessed in an amount exceeding thirty-three and one
third per cent. of the tax value of their lots, and in no event, of course, beyond 
the extent of the benefit specially conferred. 

Yours very truly, 
TDIO'l'HY S. Hoa.\x, 

Attorney General. 
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(J\1iscellaneous) 
6a. 

WORKMAN'S COMPENSATION ACT-EMPLOYE INJURED OUTSIDE OF 
STATE MAY NOT SUE EMPLOYER WHO HAS ACCEPTED TERMS OF 
ACT. 

Under Section 1465·57, General Code, providing for injuries or death "wher
ever occurring," and Section 1465-59, General Code, using the terms "wherever 
such injuTies have occ-urred,'' an employe doing the wor/G of an employer who 
has accepted the terms of the workman's compensation act, who has notice ot, 
such acceptance as provided by the act ana who is injurea in the course of his· 
employment, whilst outside of this state, is not permitted to sue such emp,loye'/"1 
for said injury. 

COLUlllllUS, OHIO, January 4, 1912. 

THE STATE LIAlllLl'fY BOAHD OF AWAHlJS, Columbus, Ohio. 

GEi\'TLElltEX:-Your favor of November 16, 1911, is received in which you 
ask an opinion upon the following: 

""We have had frequent inquiries as to whether the act of May 
31, 1911 (102 0. L. 524), applies to such employes of an Ohio employer 
as may, at the time of receiving an injury, be employed outside of the 
territorial limits of the state of Ohio. 

'"We have a letter from The Stacey Manufacturing Company, of 
Cincinnati, the business of which company is manufacturing and in
stalling artificial gas plants, etc., containing such inquiry, which we 
herewith enclose. This company employs a large number of men, many 
of whom are engaged outside of the state of Ohio. 

"The construction this board has placed upon Sections 20-1 and 
20-2 of the act in question is that employes of an Ohio employer in
jured while engaged in work outside of the territorial limits of Ohio 
do not come under the provisions of the law. However, the number 
of inquiries we have received as to this particular question indicates 
that it is of great importance, and we therefore ask a ruling from 
your department upon the question." 

The letter enclosed states the facts as follows: 

"We have been studying the provisions of Green law and believe 
that we are ready to tal{e advantage of the act. There are certain 
features in our business that are not fully covered by this law, for in
stance, ninety per cent. of all our orders for gas holders, steel water 
and oil tanks are fabricated here and erected and finished complete 
in other states by mechanics who are sent from here. Should such em
ploye elect to avail himself of the provisions of this law, be injured 
while performing work outside of this state, be barred from brin~ing 
an action against us?" 

Sections 20-1 and 20-2 of the state liability act referred to by you are 
lmown as Sections 1465-57 and 1465-58, respectively, of the General Code. 
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"Any employer who employs five or more workmen or opera· 
tiV(S regularly in the same business, or in or about the same estah· 
lishment who shall pay into the state insurance fund the premiums 
provided by this act, shall not be liable to respond in damages at com
mon law or by statute, save as hereinafter provided, for injuries or 
death of any such employe, wherever occurring, during the period cov
ered by such premiums, provided the injured employe has remained in 
his service with notice that his employer has paid into the state in
surance fund the premiums provided by this act; the continuation in 
the service of such employer with such notice, shall be dccm<>d a 
waiver by the employe of his right of action aforesaid. 

"Each employer paying the prEmiums provided by this act into 
the state insurance fund shall post in conspicuous places about his 
place or places of business typewritten or printed notices stating the 
fact that he has made such payment; and the sam2 when so posted, 
shall constitute sufficient notice to his employes of "the fact that he 
has made such payment; and of any subsequent payments he may 
make after such notices have been posted." 

Section 1465-58, General Code, provides: 

"For the purpose of creating such state insurance fund, each em
ployer who employes five or more worlm1Cn or operatives regularly in 
the same business, or in or about the same establishment, and his em
ployes in this state, having elected to accept the provisions of this 
act, shall pay, on or before January 1, 1912, and semi-annually there
after, the premiums of liability risk in the classes of employment as 
may be determined and published by the state liability board of 
awarcls. The said employers for themselves and their employes shall 
make such payments to the state treasurer of Ohio, who shall receive 
and place the same to the credit of said state insurance fund. The 
premiums providecl for in this act shall be paicl by the employer and 
employes in the following proportions, to wit: Ninety per cent. ot 
the premium shall be paid by the employer and ten per cent. lly tlte 
employes. Each employer is authorized to deduct from the pay roll 
of his employes ten per cent. of the said premiums for any premium 
period in proportion to the pay roll of such employes; no deduction 
shall be made except for that portion of the premium p~riod nnte
rlating such pay roll. Each employer shall give a receipt to each em
ploye showing the amount which has been deducted and paid into the 
state insurance fund." 

Section 1465-59, General Code, provides: 

"The state liability board of awards shall disburse the state in
surance fund to such employes of employers as have paid into said 
fund the premiums applicable to the classes to which they belong, 
that have been injured in the course of their employment, where
soever such injury has occurred, and which have not been purposely 
self-inflicted, or to their dependents in case death has ensued." 

In fixing the place where an injury may occur in order to come within 
the provisions of this act, Section 1465-57, General Code, contains the clause 
"for injuries or death of any such employe, wherever occurring,'' and Section 
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1465-59, General Code, the clause, "that have been injured in the course of 
their employment, wheresoever such injury bas occurred." The question arises, 
do these provisions grant jurisdiction over injuries which occur without the 
state, when the contract of employment is made in Ohio, and the employe is 
working temporarily in another state? 

There is no specific provision of the act which grants jurisdiction over 
injuries oceurring without the state. Do the words above quoted grant such 
jurisdiction? 

The liability act creates a state insurance fund for the benefit of injured 
workmen and their dependents. Section 1465-58, General Code, requires that 
ninety per cent. of the premiums shall be paid by the employer and ten per 
cent. thereof by the employe. The act is not compulsory. The employer may or 
may not accept the provisions of the act. An employe who has notic3 that the 
employer has paid the premiums provided for, and remains in the employ of 
such employer, thereby chooses to accept the provisions of the act. 

Upon the acceptance, therefore, of the employer and the employe of the 
provisions of the act and the payment of the premiums to the state insurance 
fund, their rights thereto are in the nature of a contract of insurance by which 
they agree to settle all liabilities for injuries by the provisions of the liability 
insurance act. 

The words "wherever occurring" and "wheresoever such injury has oc
curred," are inclusive and controlling of the places where such lllJtHY may oc
cur. They apply at any location at which the employe may be injured in the 
course of his employment, whEther at the factory or establishment of the em
ployer, or other place. 

An employe who accepts the provisions of the liability act and pays his 
portion of the premiums required, and who is injured in the course of his em
ployment while temporarily without the state is subject to the provisions of 
said act and is barred from bringing an action for re>covery of damages against 
his employer. 

It will be noted further that Section 1465-58 provides "for the purpose of 
creating such insurance fund each employer who employEs five or more work
men or operatives regularly in the same business or in or about the same estab
lishment, and his employes in this state having elected to accept the provisions 
of this act, shall, etc." Unquestionably the man ·who contracts in this state 
with a firm in this state and who receives his orders either mediately or im
mediately from officers in this state is an employe in this state just as much as 
special counsel from the attorney general's office on duty in Washington, D. C.,· 
acting for the state, is an officer of this state. 

The expression "employes in this state" coupled with the expression in 
Section 1465-67, "for injuries or death of any such employe" wherever occurring, 
discloses the purpose of the act, and that is, if one be an Employe within the 
state be is to be compensated for an injury wherever occurring. Unless this 
meant to give him a contract right out of Ohio as well as in Ohio, the expression 
"wherever occurring" would be mere surplusage. I think tbat in view of the 
fact that courts have no extra territorial jurisdiction the provision, "wherever 
occurring," is intended to bring employes in the state within the provisions 
of the act without reference to where they happen to be engaged at the time. 

Very truly yours, 
TIMOTHY S. HOGAN. 

Attorney Gc11eral. 
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32. 

TAXES AND TAXATION-RAILROAD C0:\1PANIES AND OTHER PUBLIC 
UTILITIES-EXCISE AND FRA.""\'CHISE TAX-INTRASTATE AXD IN· 
TERST ATE BUSINESS. 

Railroad companies ancl other public utilities doing business in this state, 
which llave ;zo intrastate earnings are not liable tor ihe minimum excise tax 
ot $10.00 01· for any other taa:. 

,<:Juch companies are liable, on the other hand, tor the annual franchise tax 
under Sections 106·115 of the act of JJJay 31, 1911. 

COLUMBUS, OHIO, December 6, 1911. 

THE TAx Cmnussrox OF Orrm, Columbus, Ohio. 

GEXTLEMEX:-1 beg to acknowledge receipt of your letter of December 4th, 
requesting my opinion upon the following questions: 

"(1). Is a railroad company, or other public utility, doing busi· 
ness in this state, which has no intrastate earnings, liable for a min
imum tax of $10.00, or any other tax? 

"(2). If a railroad company, or other public utility, doing busi· 
ness in this state, which has no intrastate earnings, is, in your opinion, 
not liable for any excise tax, is it liable for an annual fee as a domestic 
or foreign corporation for profit under the provisions of Sections 106· 
115, inclusive, of the act of May 31, 1911 ?" 

The following provisions of the act of May 31, 1911, are of interest in this 
connection: 

"Section 81. (103 0. L., 244.) Each public utility, except ex· 
press, telegraph and telephone companies, and street, suburban and 
interurban railroad and railroad companies, doing business in this 
state, shal!, annually, on or before the first day of August, and each 
street, suburban and interurban railroad and railroad company, shall, 
annually, on or before the first day of September, "' • "' make 
and file with the commission a statement * * "' 

"Section 83. In the case of each railroad company, such state· 
ment shall also contain the entire gross earnings, including all sums 
earned or charged, whether actually received or not, for the year end· 
ing the thirtieth day of June next preceding, from whatever source de· 
rived, for business done in this state, including therefrom all earnings 
derived "Wholly from interstate business or business done for the fed· 
era! government. Such statement shall also contain the total gross 
earnings of such company for such period in this state from busi· 
ness done within this state. 

"Section 88. On the first Monday of October, the commission 
shall ascertain and determine the gross earnings as herein provided, of 
each railroad company whose line is wholly or partially within this 
state, for the year ending on the thirtieth day of June next preceding, 
excluding therefrom ali earnings derived wholly from interstate 
busine~s or business done for the federal government. The amount 
so ascertained by the commission shall be the gross earnings of such 
railroad company for such year. 

"Section 97. In the month of November, the auditor of state 
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shall charge for collection, from each railroad company, a sum in the 
nature of an excise tax, for the privilege of carrying on its intra
state business, to be computed on the amount so fixed and reported 
to him by the commission, as the gross earnings of such company on 
its intrastate business for the year covered by its annual report to the 
commission, as required in this act, by taking four per cent. of all such 
gross earnings, which tax shall not be less than ten dollars in any 
case. 

"Section 129. An incorporated company, whether foreign or do· 
mestic, owning or operating a public utility in this state, and as such 
required by law to file reports with the tax commission and to pay 
an excise tax upon its gross receipts or gross earnings as provided in 
this act * * * shall not be subject to the provisions of Sections 
106 to 115, inclusive, of this act" (which said Sections 106 to 115, in· 
elusive, provide for the payment of annual fees by domestic and for· 
eign corporations for profit). 

Upon a consideration -of the excise tax sections above quoted, it is rea
sonably ciear to me that the intention of the legislature is to tax the privilege 
of carrying on intrastate business; whether because of supposed constitutional 
difficulties or other reasons, the legisl~ture bas expressly avoided the· semblance 
of taxing the privilege ·of doing an interstate public utility business. There
fore, while in my opinion every railroad company in the state must file a re
port with the commission so as to disclose whether or not any of its earnings 
are from intrastate business, and while Section 97, above quoted, provides that 
the auditor shall charge for collection "from each express and telegraph com
pany a sum in the nature of an excise tax," yet, I am of the opinion that when 
it is ascertained that tbe railroad company is not exercising the privilege of 
carrying on intrastate business in this state, the auditor of state may not 
lawfully charge the minimum tax of $10.00 against said company. 

In my opinion, however, a public utility which does a purely interstate 
business in the state of Ohio is required to pay the franchise tax imposed by 
Sections 106 to 115, inclusive, .of the act of May 31, 1911. Exemption from this 
franchis,e tax, which is by Sections 106 and 110 of the act made in terms ap· 
plicable to all domestic and foreign corporations, is extended to certain cor· 
porations by Section 1129 above quoted. This exemption, however, is accorded 
only to companies owning and operating a public utility and as such required 
to file reports with the tax commission and pay excise taxes upon their gross 
earnings or gross receipts. 

Companies like those under consideration are owned and operated as 
public utilities in this state and are required by law to file reports with the 
tax commission, but they are not required to pay an excise tax upon the gross 
earnings--Que of the elements necessary in order to qualify a company for 
exemption under Section 129. is therefore missing. 

For all of the above reasons, which I have stated"very briefly, I am of the 
opinion that railroad companies or other public utilities doing business in this 
state, which has no intrastate earnings, are not liable for the minimum excise 
tax of $10.00 or for any other excise tax, but that such railroad company or 
companies is liable for the annual franchise tax exacted under Sections 106 to 
115, inclusive, of the act of May 31, 1911. 

Although I have only quoted those sections relating to railroad companies, 
the above conclusion applies as well to other public utilities similarly situated 
as to railroad companies. Very truly yours, 

TIMOTHY S. HOGAN, 

.Attorney General. 
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491. 

S:-.IITH mm PER CENT. LAW-FUNDING INDEBTEDNESS-RELIEF 
FR0:-.1 LDIITATIOXS BY GOOD ROADS DISTRICTS AND SCHOOL 
DISTRICTS. 

Wizen a good roads district formed from adjacent townships, under authority 
of Section 7095, et seq., General Code, by virtue of a bond issue becomes pressed 
by tile limitations of tlze Smitlz law, its iudebtedness may be extended, under Sec
tions 7134-7136, General Code. 

For relief against the Smith law limitation, a school district may: 
First-Be favored by tlze budget couwzissioll as against other taxi11g districts, 

by failing to give other taxing districts levyi11g withi11 the school district territory, 
a11 amount equal to what they received in 1910, plus six per cent. 

Seco11d-By borrowing lllOilCY from month to month, under Section 5656', 
General Code, to meet the salaries of teachers and other employes. 

Third-By receipt of state aid to the amount of $40.00 per month for each 
teacher employed. 

Fourth-By cha11ging the boundaries of the school district by annexation and 
detachment of territory. 

CoLUMBUS, OHIO, July 3, 1912. 

HoN. RALPH BEARD, Prosecuting Attorney, Youngstown, Ohio. 
MY DEAR Srn :-I beg to acknowledge receipt of your letter of June 27th, 

requesting my opinion upon the following questions: 

"1. Suppose .that a good roads district has voted to issue bonds, 
which were not to become due until 1912, that is, the principal-that the 
payment of that principal by the 1910 levy would bring a total for taxes 
within that district greater than what was received in 1910, plus the six 
per cent. interest. How can the same be taken care of? 

"2. In a school district which has grown much more rapidly than 
the laws make provision for, and the school enumeration is about 
double what it was in 1910, and consequently the expense of maintain
ing the schools is about double, and the amount of taxes necessary for 
taking care of the schools will exceed the 1910 limitation; how can we 
take care of the excess? In this district, the teachers receive more than 
forty dollars per month, which puts them outside of the state aid." 

I find that I cannot answer your first question unequivocally, because I do not 
know what you mean by the term "good roads district." This term might be 
used to designate several separate and distinct taxing districts provided for in the 
statutes. If, as seems most natural, you mean thereby to designate the good 
roads district formed froin adjacent townships under authority of Sections 7095, 
et seq., General Code, I beg to call your attention to Section 7134 to 7136, in
clusive. These three sections provide completely for the extension of the in
debtedness of such a road district, anrl afford a convenient and efficacious method 
of keeping within the limitations of the Smith law, and at the same time provid
ing ultimately for the payment of the indebtedness without necessitating the cut
ting down of levies for the current needs of the other taxing districts affected 
thereby. 

Of course, if you do not refer to the road districts created under authority 
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of the above mentioned sections, the above advice does not apply at all. In that 
event, I should prefer a further and more definite statement of facts from you 
before venturing to express an opinion. · 

In answer to your second question I beg to suggest the following possible 
methods of relieving the school district, concerning which you inquire therein, 
and at the same time keeping within the limitations of the Smith law: 

First-By failing to give the other taxing district~ levying within the same 
territory as the school district an amount equal to what they received in 1910, plus 
6 per cent. While this seems to contravene the rule enunciated by the supreme 
court in the case of State vs. Sanzenbacher, I am satisfied that a strictly pro
portionate reduction is out of the question, and that the budget commission may 
lawfully take into consideration the needs of the various taxing districts in re
ducing any or all budgets so as to enforce the limitation measured by the 1910 
taxes. You will observe that this limitation is not upon the amount that may be 
levied by a taxing district, but upon the amount that may be levied in a taxing 
district by all the authorities levying therein. (See Section 5649-2, General Code.) 

Second-By borrowing money under Section 5656 to meet the salaries of 
teachers and other employes of the board. This, you will observe is possible only 
from mon~h to month as the salaries become due, because an indebtedness funded 
undet' this section must be a valid, legal and existing indebtedness before the power 
to borrow arises. Such claims are, by virtue of Section 5661, of the General Code, 
legal charges against the district, in the absence of a certificate that the money is 
in the treasury, etc., as otherwise provided by Section 5660. This action, of course, 
could not be taken by the budget commission, but the commission might take the 
possibility thereot into consideration in fixing the amount of the budget for the 
school district. 

Third-By receipt of state aid. I enclose two opinions upon this subject, one 
of which is to the effect that the school district may receive state aid to the ex
tent of $40.00 per month for each teacher, although some teachers receive more 
than that amount; and the other of which explains the application of the Smith 
one per cent. law to the weak school district law. 

Fourt.h-By changing the boundaries of the school district by annexation 
and detachment of school territory, as provided by law, so that all the territory 
within the present boundaries of the school district will be apportioned among 
taxing districts that will be able to take care of the needs thereof within the lim
itations of the Smith law. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney General. 
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BAKESHOPs-REGULATION OF-CODIFICATION OF STATUTE-CLEAR 
CHANGE OF :\lEANING-CONSTITUTIONAL LAW. 

The codifying commission through Section 1012 of the General Code, pro
viding tor the sanitary construction of bakeshops and prohibiting the use of 
cellars tor the same has changed the Tequire,nents of the original Section 4364-
71, R. S. Since, hotcever, the language ot said section is un1,1istakable the ap
parent meaning tcill control and its provisions will govern all bakeshops in
cluding those in existe;zce prior to the change of the statute. 

The wnstitutionality ot the statute has been passed upon by the common 
pleas coud and until such tZecision is reversecl, it should be allowecl to con,trol. 
Notice before prosecution to of{enclers against the law is advised, however. 

CoLu::u:nus, 0Ino, July 29, 1912. 

Hox. TIIO.li1AS P. KEARXS, State Inspector Workshops ana Factories, Columbus, 0. 

DEAR Sm:-You inquired of me verbally as to whether you should proceed 
against proprietors of bakeshops which were in operation at and prior to the 
time of the adoption of Section 1012, General Code, as codified. 

Section 1012, General Code, is as follows: 

"All bakeries shall be drained and plumbed in a sanitary manner 
and provided with such air shafts, windows or ventilating pipes, as 
the chief inspector of workshops and factories or a district inspector 
directs. No cellar or basement shall be used as a bakery." 

Your inquiry whether or not you should proceed is due to the claim made 
by some of those affected to the effect that Section 1012 of the General Code 
does not apply to proprietors of bakeshops in existence at the time of the adop
tion of the General Code, these proprietors basing the claim on the fact that said 
section before condification excepted cellars and basements then in use as 
bakeries. 

The original act is found in Ohio laws, Volume 93, page 159. do not 
deem it necessary to recite any of said act. It is found in Revised Statutes, 
Section 4364-71. 

The first question that arises is, was it intended by the legislature to change 
the meaning of Section 4364-71, Revised Statutes, when Section 1012 of the Gen
eral Code was adopted. I believe that it was the intention of the legislature to 
compldely repeal sah.. Section 4364-71, of the Revised Statutes and to substitute 
in lieu thereof Section 1012 of the General Code, and that the latter section 
means just what the language used therein clearly indicates without any r2fer
ence to previous enactments. I quote from the case of Allen vs. Russell, 39 
0. S., page 336, as follows: 

" 'But where all the general statutes of a state, or all on a partic
ular subject, are revised and consolidated, there is a strong presump
tion that the same construction which the statutes received, or, if 
their interpretation had befn called for, would certainly have received, 
before revision and consolidation, should be applied to the enactment 
in its revised and consolidated form, although the language may have 
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been changed. * * * Of course, if it is clear from the 1oords that 
a change in substance was intended, the stat1tte must be enforcecl in 
accorclance with its changed form.' 

'"There is quite a difference between code of laws for a state and 
a completion in revised form of its statutes. The code is broader in 
its scope, and more comprehensive in its purposes. Its general ob
ject is to embody as near as practicable, all the law of a state, from 
whatever source derived. 

"When properly adopted by the law making power of the state, 
it has the same effect as one general act from the legislature, con
taining all the provisions embraced in the volume that is thus adopted. 
It is more than evidentiary of the law. It is the law itself." 

Georgia Central R. R. Co. vs. State, 104 Ga. 831-841. 42 L. R. A. 
518. 

In addition to the authorities cited in support of this view I b~g further 
to advise that I conferred with Ron. James E. Campbell and Hon. L. C. Laylin, 
two members of the codifying commission, and they both recall the codification 
of this particular statute and advise that it was the intention of the codifiers 
to leave no exceptions to Section 1012 of the General Code; that it was intended 
to make the section complete in itself. They inform me, too, that they ex
plained this change to the legislative committee and said committee acted with 
full knowledge of the change intended; that the change was made largely at 
the instance of those who were charged with the enforcement of the former 
section, finding the same unsatisfactory and difficult of enforcement and rather 
an impracticable statute. 

Further in support of this view is the decision of the common pleas court 
of Hamilton county, Ohio, which is to be found in the case of Joseph Benhardt 
vs. Edward Wise, constable, found in Ohio Law Reporter of June 10, 1912, page 
545. The opinion of the court (Gorman judge) is as logical as it is lucid and 
explains clearly the intention of the legislature in enacting Section,1012. of the 
General Code, and discloses the purpose of such change. 

As to the constitutionality of the statute, the opinion of the court in the 
same case completely answers all questions fairly to he made against the con
stitutionality of the statute and lmves no room for other than its rigid enforce
ment. I attach great importance to the opinion of Judge Gorman upon the 
question of the constitutionality of the statute, because he says that his first im
pression as to its constitutionality were to 'the contrary, but that after considera
ti-on of the case he is entirely satisfied with the validity of the statute. This 
court is the only one that has yet passed upon the constitutionality of the act, 
and in my judgment it becomes your duty when an act is held valid by the com
mon pleas court to enforce it until reversed by a higher court. 

In view of the fact that the case referred to has been treated by this de
partment up to the present as a test case, and we think under all circumstance~ 
properly so, and in further view of the fact that this was doubtless so under
stood, at least in Hamilton county, I would suggest that you give notice of your 
intention to cause arrests to be made of all those who violate the section on ann 

after a certain day to be determined by yourself. 
Yours very truly, 

TIMOTHY S. HOGAN, 

Attorney General. 
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.JUDGE OF CG:\1:\lON PLEAS COURT-VOTES CAST FOR CONGRESS:\IAN 
l'\OT iNVALIDATED BY CONSTITUTION-STATE A="'D FEDERAL CAN
DIDACY DISTINGUISHED-cONSTITUTIONAL LAW. 

The language of Art. IV, Section 14, of the Constitution of Ohio, prohibits 
judges of the supreme court and of the common pleas court to holcl any other 
office under tlze authority of the state or of the Cnitcd States. 

Said prot:ision also makes void all votes cast in behalf of such judicial 
officers tor any elective office under the authority of this state, but (lacs not in
validate votes cast for an office of the federal government. 

A common pleas judge, therefore, is not required to resign in order that 
he may Teccive votes for the position of United States congressman. 

, CoLu:~mus, Onw, October 11, 1912. 

Ho:>. WAJ:UEX GARD, Judge of the Common Pleas CouTt, Hamilton, Ohio. 

D~:.\R Sm:-I am in receipt of your lettu of October 9, 1912, stating that 
your term as common pleas judge does not expire until .January l, 1913, that you 
are a candidate for congress in the thinl congressional district, and asldng 
whether it is necessary for you to resign as common pleas judge before the 
election to be held on November 5, 1912, in order that the votes cast for you 
as candidate for congress may not be void. 

I considered this question in a conference with Secretary of State Graves 
a few days ago, and we both at that time carne to the conclusion that it would 
not be necessary for you to resign. Since receiving your letter I have given 
the mattu further attention and feel confident that my first view was correct. 

The question arises on account of the constitutional provision of Section 
14, Article IV. This section, for the purposes of the question, may be para
phrased as follows: 

"The judges of the supreme court, and of the court of common 
pleas, * * * shall receive no fees, or perquisites, nor hold any 
other office of profit or trust, under the authority of this stale, or thJ 
United States. All votes for either of them, for any elective office, 
under the authority of this state, given by the general assembly, or 
the people, shall be void." 

The last sentence of this section was added to the provzswns as they 
originally stood in Section 8 of Article HI of the Constitution of 1802. In th:> 
limited time at my disposal in which to consider the matter, I have been unable 
to find any authorities bearing directly upon it, and therefore it srems to me 
that it must be decided by construing the language used in the constitution. 

The first provision is clear, "No judge of the supreme court 01· court of 
common picas can hold any other office of profit or trust under the authority 
of this state or of the Unite(l States." But it must be noticed that in the fol
lowing sentence the words "or of the United States" are omitted, and the pro
vision simply reads, 

"All votes for either of them for any elective office, except a ju
dicial office, under the authority of this state, given by the general 
assembly, or the people, shall be void." 
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The only office referred to is an office under the authority of this state, 
and it would sf:em, as the words "or of the United States" are used in the pre
ceding sentence to designate addhional offices which a judge of the common 
pleas or supreme courts cannot hold, and as these words are omitted in desig
nating the offices for which a candidate cannot have votes counted if he occu
pies the position of judge of the supreme court or the court of common pleas, 
that the prohibition does not extend to any offices except those under the (!.Uthor
ity of this state. The question therfore is, Is the office of member of congress 
at the United States an office under the a~tthority of the state of Ohio?" Clearly 
it is not. The office is created by the Constitution of the United States; the 
qualification of its members are prescribed by the Co11stitution of the United 
States; and while by the Constitution of the United States authority is given to 
the respective states to provide for the time, place and manner of holding 
elections for senators and reprf:sentatives, the power is r~served to congress 
to at any time make or alter such regulations except as to the places of choosing 
senators (Section 4, Article I, United States Constitution). 

My opinion, therefore, is that there is no constitutional inhibition against 
a person holding the office of judge of the supreme court or of the common 
pleas court in Ohio becoming a candidate for the congr<ss of tbe United States, 
and having all votEs cast for him counted, but that in case of election thereto, 
such person must resign one of the offices before he can qualify for the other. 

730. 

Very truly yours, 
TDfOTIIY S. HOGAX, 

Attorney General. 

SENTENCE OF MURDER BY JUDGE UPON CONFESSION IN OPEN COURT 
-POWER OF COURT TO SENTENCE FOR LIFE INSTEAD OF DEATH 
WHEN EVIDENCE SHOWS FIRST DEGREE. 

Section 13692, General Code, providing that when the offense charged is 
murder and the acettsed is convicted by confession in open court, the court shall 
examine the witnesses, cletermine the degree of the crime and pronounce sen,. 
tence accordingly, is intended primarily to permit the j1tdge to decide nott only 
the technical degree of the crime, but also its geneml nature, and includes the 
right of the judge to exercise the power to cletermine whether mercy ought to 
be recommended. 

The court is empowered by said statute, therefore, to make the punishment 
life imprisonment insteacl of death when, it fincls the crime to be murder in the 
first clegree and cleems it worthy of a 1·ecommenclation of 'mercy . 

. CoLulllnus, OHio, November 25, 1912. 

Hox. W. H. MIDDI-ETOX, Judge Court of Common Pleas, Waverly, Ohio. 

DEAR JuooE:-I have your favor of the 20th inst., asking my opinion on 
the following question: 

"Where a defendant, under the provisions of Sec. 13692, G. C., 
confesses in open court to the crime of murder, the indictment being 
for murder in the first degree, and the court examines witnesses to 
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determine the degree of crime, has the court any authority, under the 
provisions of Sec. 12400, G. C., to fix the punishment at imprisonment in 
the penitentiary for life if the court determines the degree of crime to 
be murder in the first degree?" 

Section 12400 General Code provides as follows: 

"Whoever, purposely, and either of deliberate and premeditated 
malice, or by means of poison, or in perpetrating or attempting to 
perpetrate rape, arson, robbery or burglary, kills another is guilty of 
murder in the first degree and shall be punished by death 1tnless the 
jury trying the accused recommend mercy, in which case the punish· 
ment shall be imprisonment in the penitentiary during life." 

Section 13692 of the General Code, provides as follows: 

2033 

"Upon an indictment, the jury may find the defendant not guilty 
of the offense charged, but guilty of an attempt to commit it, if such 
attempt is an offense at law. When the indictment charges an offEnse 
including different degrees, the jury may find the defendant not guilty 
of the degree charged and guilty of an inferior degree thereof. If 
the offense charged is murder, and the accused is convicted by con· 
fession in open court, the court shall examine the witnesses, determine 
the degree of the crime and pronounce sentence accordingly." 

After a confession of the accused in open court the duty of the court seems 
to be limited to the examination of witnesses, the determining of the degree of 
crime and pronouncement of sentence accordingly. The real question is, there
fore, as to the jurisdiction of the court in determining the degree of crime, 
whether in that connection the court is warranted in finding the accused en
titled to a recommendation for mercy. 

Although I have made diligent search I find no record of any opinion of 
the courts in any reported case. The adjudications and references to similar 
cases seem to hinge on the constitutionality of the statutes similar to Section 
13692 of the General Code, but the opinions of the courts in these cases show a 
line of reasoning that is instructive. 

The court, speaking through Mason, chief justice, in the case of McCauley 
vs. United States, Morris' Iowa Reports, Vol. 1, page 486, say: 

"The statute declares 'that in all trials for murder, the jury be
fore whom such trial is_ had, if they find the prisoner guilty thereof, 
shall ascertain in th«;lir verdict whether it be murder or manslaughter, 
and if such person be convicted by confession in open court, the court 
shall proceed by examination of witnesses in open court to deter
mine the degree of the crime, and shall pronounce sentence accord
ingly.' It appears that in the present case, on the trial below, after 
the testimony on the part of the prosecution had closed, the then de
fendant withdrew his plea of not guilty and pleaded guilty to the in
dictment, and Was thereupon sentenced to be hung. Nothing appears 
on the record showing that witnesses were examined by the court after 
he had pleaded guilty, or that the court in any manner decided whether 
the offense were murder or manslaughter, as contemplated by the 
statute. This we think was an error. 

"Had the trial before the jury proceeded and a general verdict of 
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guilty alone been rendered, it would have been clearly defective. The 
general plea of guilty only stands in the place of such a general ver
dict, and was so intended by the legislature. The law seems to re
gard manslaughter as a species of murder. On an indictment for 
the higher offense, a conviction may take place for the lower; neither 
a general verdict or a general plea of guilty is permitted where mur
der alone is charged in the indictment, but an enquiry and decision 
as to ihe more precise nature of the offense are rendered necessary. 
That enquiry and decision should appear of record." 

The instructive feature of the foregoing opinion so far as the present mat
ter is concerned is this: On indictment for a higher offense a conviction may 
take place for the lower; neither a general verdict or a general plea of guilty 
is permitted where murder alone is charged in the indictment, but an inquiry 
and decision as to the more premse nature of the offense are rendered necessary. 

I have used this opinion not that it throws any light on the Ohio law, with 
which you are familiar, but because of the clear method of expression in this 
opinion as to the reason for the inquiry by the court. The law of Iowa on the 
subject seems in all particulars the same as that of Ohio. At this point I am 
clearly of the belief that the purpose of the statute is not limited to the mere 
fixing of the degree of the crime, such as murder in the first degree, murder in 
the second degree, manslaughter, etc., although, of course, this is necessary and 
its main feature. The inquiry and decision, as said, are for the purpose of ascer
taining the more precise nature of the offense. In other words, the court takes 
the place of the jury for all purposes in the statutes and not for a part of the 
purposes. Section 12400, General Code, authorizes the jury to recommend mercy, 
and in case the jury recommends mercy punishment shall be imprisonment in 
the penitentiary during life. The assault on the constitutionality of these 
statutes authorizing open confession is amongst other things. based on the de
privation of the right of the judgment of the jury. They have been upheld 
on the theory that men of sound mind may confess all the facts that a jury is 
called upon to inquire into, and it seems to me that if the court were denied 
the right to exercise any power which the jury might exercise and inquire into 
the nature of the offense good arguments would exist for the unconstitution
ality of such statutes, and, therefore, every intendment is in favor of the prop
osition that a court in ascertaining the degree of the crime may consider whether 
or not the accused is entitled to the recommendation for mercy. 

Since writing the foregoing I called upon Judge Evans of the common 
pleas bench of Franklin county, because I recollected that a man by the name 
of Castor, who killed a policeman some few years ago, entered a plea of guilty 
to murder in the first degree, and Judge Evans imposed the death penalty on 
him. The case was carried to the supreme court an:d the judgment of Judge 
Evans was affirmed. I inquired of the judge whether when he imposed the death 
penalty he considered the question you submit, and he advised me that while 
he gave the matter some consideration he imposed the death penalty because 
the case was one not calling for a recommendation, but he advised me that re
cently a similar case was before Judge Bigger of the common pleas court here, 
the case being that of The State of Ohio vs. Miner Anderson, and that Judge 
Bigger held that it unquestionably was the spirit of our statutes to give the 
common pleas judge the right to recommend mercy in his findings, and accord
ingly he made such a recommendation and imposed sentence of imprisonment 
for life. Prosecutor Turner advised me that the case came up during his term 
of office and that Judge Bigger made the ruling which I have described, and that 
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Judge Bigger had followed a precedent set some years ago by Judge Dillon in 
a similar case. 

I will forward to you within the next few days the form of journal entry 
used by the court here which may save you some labor and be of some assistance 
to you in case you should impose the sentence of life imprisonment on the 
with all the laws of Ohio. As to foreign insurance companies, this compliance 
accused in the case you are to pass upon. The opinions that I have gone over 
here disclose the importance of the journal entry showing the action of the 
court in respect to his conclusions. 

571. 

Very truly yours, 
TrMOTHY S. HoGAN, 

Attorney Geueral. 

INMATES OF STATE INSTITUTIONS-CHARGE FOR KEEPING BECOMES 
PAYABLE FROM TIME PERSON BECOMES INMATE AND FROl\I TAK· 
lNG EFFECT OF LAW. 

The charge made by the state for the care and keeping of a patient in a 
state institution begins when the person becomes an inmate. 

Under 1815-4 of the General Oode, the ·same charge for inmates being cared 
for at the time of the passage of this law becmne payable frorn May 2, 1910, i. e., 
the day when the act became a law. 

CoLullmus, Ouro, July 23, 1912. 

Ho:>~. S. G. McAooo, Probate Judge, .Ashland, Ohio. 

DEAR Sm:-Your communication dated July 11, 1912, in which you request 
my opinion upon the following questions: 

"Under Section 1815 of the General Code, supplemented by 1815-4, 
does the charge made by the state for the care and keeping in a state 
institution begin when the patient is admitted or when his father. 
mother or guardian are notified?" 

Second: 

"If the patient was an inmate of a state institution at the time 
this act became a law would the charges for his care begin when the 
act became a law or not until his father, mother or guardian were noti
fied?" 

was duly received, and in reply to your first question I desire to say that Sec
tion 1815-9 provides as follows: 

"It is the intent of this act that a husband may be held liable 
for the support of a wife tvhile an inmate of any of said institutions, 
a wife for a husband, a father or mother for a son or daughter, and a 
son or daughter, or both, for a father or mother." 

and under said section, just above quoted, there can be no question but what 
the liability attaches from the time the person becomes an inmate of any of said 
institutions of the state. 
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In ans'Wer to your second question I desire to say that I am of the opinion 
that under Section 1815-4 any person liable under the act referred to in your 
inquiry would become liable at the time the act became a Jaw, and not at the 
time the father, mother or guardian was notified, because the section last above 
referred to provides, in part, as follows: 

"An order shall be issued to the persons who are determined 
liable for such payment, requiring them to pay monthly, quarterly or 
otherwise, as may be arranged, to the board such amount as it or the 
committee shall deem proper, but no order shall be issued compelling 
payment for the care of an inmate prior to May 2, 1910." 

This section became effective on May 2, 1910, and it was the intent of the 
legislature that the liability should attach to all inmates of institutions at that 
time, but no charge should be made for the care or maintenance of any such 
inmates prior to said date. 

Therefore, I am of the legal opinion that charges for the care of such in
mates would date back to the time when the act became a law, although the 
father, mother or guardian were not notified until later. 

Very truly yours, 
TIMOTHY S.. HoGAN, 

Attorney General. 
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TAXES AND TAXATION-COLLATERAL INHERITANCE TAX-EXE:\IPTION 
DOES NOT APPLY UNLESS CHILD RECOGNIZED AS ADOPTED HAS 
BEEN DECLARED A LEGAL HEIR-TAXATION OF SHARES OF 
STOCK IN FOREIGN INSCRANCE CO:\IPA."\Y-EQUITABLE LIFE IN
SURANCE CO:\IPANY-LISTING AT THE RESIDENCE OF SHARE
HOLDER. 

Under Section 5331, General Code, the exemption from the collateral in
heritance tax therein provided tor, cannot apply to a devise to a person ?·ecog
nized as an adopted child, unless such child has been made a legal heir by the 
declaration before the probate court provided (or in Section 8598, General Code. 

By virtue of Section 192, General Code, a shareholder in a foreign co1·po1·
ation, two-thirds ot whose property is taxed in Ohio and tl~e remainder im an
other state or states, is not obliged to list his shares of stock in Ohio provided, 
"such corporation, as a tee for the privilege of exercising its franchise in Ohio, 
pays annually the same percentage upon its entire aztthorized capital stock that 
is requirea by law to be paid by a domestic corporation on its subscribed or 
issued capital stock." 

This proviso, howevc1·, is intended simply to incorporate the principle that 
a foreign corporation whose stock is entitled to exemption of two-thirds of its 
property is located in this state, rnust be one which has complied with all the 
laws of Ohio. The report and taxes paid by insurance companies supplies this' 
requirement and if it can be shown therefore that two-thirds ot the prape;-ty· 
of the Equitable Life Insurance Company is located in Ohio, and the balance 
taxed in other states, shares of stock in such company need not be listed in Ohio. 

Otherwise, such shares must be listed under Section 5371, General Code, in 
the taxing district in which the owner of the stock resides at the time of listing. 

CoLUMBus,. OHIO, November 12, 1912. 

Hoi". GEORGE M. HOKE, Probate Judge, Tiffin, Ohio. 

DEAR Sm:-I beg to acknowledge receipt of your letter of December 2, in 
which you request my opinion upon the following questions: 

"1. A lady takes a child, not related to her by blood or other
wise, to raise; she always regarded her and spoke of her as her 
arlopted daughter, although there never was a legal adoption; on her 
death, she gives by will, all of her estate to this lady she had taken to 
raise and whom she always regarded as her adopted daughter. Is the 
property so devised to this supposed adopted daughter subject to the 
collateral inheritance tax, as provided in Section 5331, General Code? 

"2. A resident of this state owns some of the stock of the 
Equitable Life Insurance Company of Ne·w York, or, let us say, stock 
of any foreign company; should he list this stock for taxation in Ohio, 
and is it subject to taxation in this state and in the county in which 
he resides?" 

Section 5331, General Code, contains the provision which governs your 
first question; it is, in part, as follows: 

"All property within the jurisdiction of this state • * * 
which pass by will or by the intestate laws of this state • * • to 
a person in trust or otherwise, other than to or for the use of the 
father, etc., • • • adopted child, or person recognized as an 
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adopted child, ana maae a legal heir unaer the provisions of a statute 
of this state * * * shall be liable to a tax * * *" 

It will be observed that this provision is very explicit. While it with
holds the application of the inheritance tax from devises to persons recognized 
as adopted children of the decedent, yet, the manner of the recognition must be 
as specified therein. In this respect the statute of Ohio is more strict than those 
of certain other states; for example, the New York statute of 1892 exempted 
from the collateral inheritance tax property passing to "any person to whom 
any such decedent, for not less than ten years prior to such transfer, stood in 
the mutually acknowledged relation of parent." Under such statute, of course, 
it was not necessary to show any formal act or proceeding, in order to entitle 
the taker of the estate to the claisification of direct descendent. 

The reference in Section 5331, supra, to "a person recognized as an adopted 
child and made a legal heir" is, evidently, to the proceeding provided for in 
Section 8598, General Code, which is, in part, as follows: 

"A person of sound mind and memory may appear before the 
probate judge of his county, and in the presence of such judge and 
two disinterested persons of his or her acquaintance, file a written 
declaration, subscribed by him, which must be attested by such per
sons, declaring that, as his or her free and voluntary act, he or she 
did designate and appoint another, naming and stating the place of 
residence of such person specifically, to stand toward him in the re
lation of an heir-at-law in the event of his or her death. * * * 
Thenceforward the person thus designated will stand in the same re
lation, for all purposes, to such declarant as he or she could, if a child 
born in lawful wedlock. The rules of inheritance will be the same, 
between him and the relations by blood of the declarant, as if so born; 
and a certified copy of such record will be prima facie evidence of the 
fact stated therein, and conclusive evidence, unless impeached for 
actual fraud, or undue influence." 

While very little formality is required by this statute, it is essential that 
a declaration of some sort be made before the probate court, in writing, attested 
as therein prescribed. Bird vs. Young, 56 0. S. 210. This proceeding is sepa
rate and distinct from that of adoption as such; it bas the effect of making the 
recognized heir capable of inheriting from the person making the declaration. 
This, however, of itself, would not be sufficient to render devises to the desig
nated heir, or other inheritances by him, from the declarant, exempt from the 
collateral inheritance tax. Dos Passos on Inheritance Tax Law, Section 37, 
page 123; State vs. Hunnewell, 3 0. L. Rep. 52. 

In other words, the question of inheritance, whether direct or indirect, 
within the ordinary acceptation of those terms, is quite distinct from the ques
tion of exemption from the collateral inheritance tax, although the phratse 
"collateral inheritance" is used to describe the tax in a genaal way. The 
words of Section 5331 wiJI be taken in their ordinary and plain signification, 
and, especially in the absence of any tax upon direct inheritance, the statute 
will be construed, if at all, most strongly against any exemption which may be 
claimed. 

Upon these principles, then, a mere mutual recognition, on the part of a 
decedent and a devisee, during the lifetime of the former, of the relation of 
parent and adopted child is insufficient to render the devise exempt from the 
collateral inheritance tax. Formal adoption, in the complete sense of the word, 
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is not necessary, in order to create an exemption, but the very least act which 
will have that effect is the proceeding provided by Section 8598, supra. 

Answering your second question, I beg to refer you to the cases of Bradley 
vs. Bauder, 36 0. S. 28; Lee vs. Sturgis, 46 0. S. 153; Sturgis vs. Carter, 114; 
U. S. 511; Worthington vs. Sebastian, 25 0. S. 1, and Hubbard vs. Brush, 61 
0. S. 252, all of which relate to the construction and application of the last sen
tence of what is now Section 5372, General Code. Succinctly stated, these cases 
are to the effect that if all of the property of a foreign corporation is taxed in 
Ohio, the owner of its shares need not list them for taxation here, but that if 
anything less than all the property of the corporation is taxed in Ohio, the 
shares, being separate interests, must be listed in Ohio. 

This rule, however, has been, subsequently to the original enactment of 
what is now Section 5372, General Code, and its interpretation in these de
cisions, substantially changed, by the adoption of what is now Section 192, 
General Code, which is as follows: 

"No person shall be required to list for taxation a share of the 
capital stock of an Ohio corporation; or a share of the capital stock of 
a foreign corporation, the property of which is taxed in Ohio in the 
name of such corporation; or a share of the capital stock of any other 
foreign corporation, if the holder thereof furnishes satisfactory proof 
to the taxing authorities that at least two-thirds of the property of 
such corporation is taxed in Ohio and the remainder is taxed in an
other state or statEs, provided such corporation, as a fee for the priv
ilege of exercising its franchise in Ohio, pays annually the same per
centage upon its entire authorized capital stock that is required by 
law to be paid by a domestic corporation on its subscribed or issued 
capital stock." 

This last quoted section furnishes a complete rule by which your second 
question may be answered. If the Equitable Life Insurance Company of New 
York, has two-thirds of its properly in Ohio, and the remainder in some other 
states, and all of such property is taxed in the several states in which it is 
located, and satisfactory proof of these facts can be furnished to the taxing 
authorities, by the owner of its stock, then, the stock need not be listed; other
wise, the stock constitutes an investment and must be listed by its owner in Ohio. 

The only serious question which arises here is that which is raised by the 
last proviso of the above quoted Section 192, General Code. Foreign insurance 
companies are not required to pay a fee for exercising the corporate franchise 
in Ohio, originally, or to pay annual fees for the continued exercise of the fran
chise in this state (See Sections 188 and 5518, General Code). I am of the 
opinion, however, that this proviso is intended simply to incorporate the prin
ciple that a foreign corporation, whose stock is entitled to exemption if two
thirds of its property is located in this state, must be one which has complied 
with all the laws of Ohio. As to foreign insurance companies, this compliance 
is effected by filing certain reports with the superintendent of insurance and 
paying certain taxes thereon, and not by paying a franchise tax upon the entire 
authorized capital stock. 

Inasmuch, however, as I imagine that it cannot be shown that two-thirds 
of the property of the Equitable Life Insurance Company is located in Ohio, I 
do not apprehend that the question which I have just discussed will arise; and 
I suspect that, upon the principles laid down, the stock is clearly taxable. 

Section 5371, General Code, provides explicitly for the place of taxation of 
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property of this kind. As will be observed, by consulting that section, such 
property should be returned for taxation in the taxing district in which the 
owner of the stock resides at the time of listing. 

690. 

Very truly yours, 
TIMOTHY S. HoGAN 

Attorney Gmeral. 

AUTOMOBILES-DEALERS WHO HIRE OUTCARS FOR DEMONSTRATION 
MUST PAY SEPARATE LICENSE FOR EACH CAR SO LET OUT FOR 
HIRE. 

Under Section 6301, General Code, which provides a registration tee of 
$10.00 tor each make of motor vehicle mamtfactured or dealt in and requires 
each individual car of s1tch malce to carry a general registration number assigned 
tor such make, until the vehicle is sold or "let tor hire," a company which deals· 
in machines but contracts tor demonstration services prior to sale, must sepa
rately register number and license Jill cars "hired out" tor such demonstration 
purposes, as provided by Sections 6294, 6298 and 6300, General Code. 

COLUllllluS, OHIO, October 26, 1912. 

HoN. J. A. SHEARER, State Registrar of Automobiles, Col1tmbus, Ohio. 

DEAR Sm:-I beg to acknowledge receipt of your lootter of June 18, 1912, 
wherein you state: 

"I am enclosing herewith to you some correspondence had with 
the Fischer Auto & Service Co., Cincinnati, 0. 

"In reply to their letter of the 8th inst., I mailed to them copy 
of an opinion by Attorney General U. G. Denman, dated July 13, 1910, 
holding that dealer's registration tags could not be used upon motor 
vehicles operated in the taxi cab or livery business, a copy of which 
opinion is herewith enclosed to you. 

"From the letter of the Fischer Auto & Service Co., of the 14th 
inst., which is herewith enclosed, you will note that they do not think 
the opinion of Attorney General Denman will apply in their case, with 
reference to operating motor trucks, which you will note from their 
letter of the 8th inst., herewith enclosed, is for both pleasure and 
business purposes. 

"In their letter of the 14th inst., they request that this correspon
dence be submitted to you for an opinion, 'which, at their request, I am 
now doing, having notified them accordingly." 

The correspondence discloses that the Fischer Auto & Service Co. is a dealer 
in motor pleasure cars and trucks, and that in order to convince. prospective 
customers of the merits of its goods, has established a series of demonstrations 
of trucks, for which a fixed contract price is charged. Upon request said com
pany submitted additional facts relative to the nature of its contract, as follows: 

"1. Certain machines of a particular make are used for dem
onstration purposes solely and a different machine of the same 
make is later sold to the prospective purchaser unless it so happens 
that the machine with which demonstration is made is adaptable to 
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the needs and purposes of the prospective purchaser, in which event 
the sale price is fixed accordingly as explained in the following 
answer: 

2041 

"2. Contract price for a demonstration is deducted from the 
purchase price of the machine only where the same machine under 
demonstration is sold and where demonstrations are not limited to a 
day or two. The demands for the various bodies in different busi
nesses and individual tastes will make it possible only occasionally 
to sell demonstrating truck to prospective purchaser." 

The contention of this company is that it has the right to use the numbers 
assigned to it as a dealer on the motor vehicles used for demonstration 
purposes, pursuant to the arrangement described above. 

The law regulating the registration of motor vehicles is found in Sections 
6290 to 6310, inclusive, of the General Code. 

Section 6294 requires that every owner of a motor vehicle, operated or 
driven upon the public road or highways of the state shall, annually, before 
January 1, of each year, cause to be filed in the office of the secretary of state 
an application for registration for the following year, accompanied by a regis
tration fee of $5.00 for each gasoline or steam motor vehicle, and $3.00 for each 
electric motor vehicle. When this is done the secretary of state is required, 
by Section 6298, to assign to such vehicle a distinctive number, and issue to the 
owner thereof a certificate of registration and two placards having printed 
thereon such distinctive number in the manner prescribed by Section 6300, 
which placards must be displayed on the front and rear of the motor vehicle. 

Section 6301 provides that a manufacturer or dealer shall pay a registra
tion fee of $10.00 for each make of motor vehicle manufactured or dealt in, 
whereupon the secretary of state is required to assign to each make so manu
factured or dealt in a distinctive number, which must be carried and displayed 
on each motor vehicle while it is operated on the public highway, and until it 
is "sold or let for hire." 

The facts submitted to me conclusively show, in my judgment, that the 
arrangement whereby the Fischer Auto & Service Company mal\e a charge for 
the demonstration of its machines constitutes a letting thereof for hire, within 
the meaning of Section 6301, General Code; and, accordingly, I am of the opinion 
that machines, when a charge is made for their use, should be separately reg
istered. 

Very truly yours, 
TIMOTHY S. HoGAN, 

Attorney Gmeral. 
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740. 

PAROLE OF PRISONERS BY BOARD OF ADMINISTRATION-RELEASE 
MUST BE COMPATIBLE WITH w;ELFARE OF SOCIETY. 

The words of Section 2172, General Code, p1·oviding that the judgment of 
the board of administration, in granting pamle to a prisoner shall be based upon 
the "record and character of the prisoner as established in the penitentiary" 
are directory merely and not mandatory, and such language is subservient to 
and must be controlled by the further requirement of the same statute, to the 
e(fect that a prisoner shall not be released on parole unless in the judgment 
of the board his release "will not be incompatible with the welfare of society." 

COLUMBUS, OHIO, November 22, 1912. 

HoN. H. R. PROBASCO, .Attorney·at-Law, Cincinnati, Ohio. 

MY DEAR Sm:-Your letter of September 13th, relating to the matter of 
the application of Charles L. Warriner, a prisoner confined in the Ohio peniten
tiary, made to the Obio board of administration for parole, together with copies 
of letters ·written by you and received by you from said board, was duly received. 

I apprehend you are aware of the fact that it is a rule of this department 
not to advise individual citizens or attorneys·at-law relative to matters pertain
ing to the action tal{en by any board or state officer, but I am extending ti;J.e 
courtesy to you as attorney for Mr. Warriner of expressing to you my views 
in construing Section 2172 of the General Code, which reads as follows: 

"A prisoner shall not be released upon parole either conditionally 
or absolutely, unless, in the judgment of the board of managers, his 
release will not be incompatible with the welfare of society. Such 
judgment shall be based upon the record and character of the pris
oner as established in the penitentiary." 

For the reason that I am confident that should I fail to give you my 
opinion qn this matter, the board of administration would ask for the same, I, 
therefore, deem it not only a courtesy but a saving of time to give you my 
opinion. 

I cannot agree with your views upon the subject as I believe that in the 
enactment of the latter clause of said section by the legislature, which reads, 
"such judgment shall be based upon the record and character of the prisoner 
as established in the penitentiary," it was the intention of the legislature to 
vest a discretionary power in the board of managers, now the board of admin
istration as its successor, in relation to forming its judgment, as the whole 
section must be read together and no prisoner shall be released upon parole 
either conditionally or absolutely unless in the judgment of the board of man
agers his release will not be incompatible with the welfare of society, and the 
words of the latter clause referred to in said section are, in my opinion, af· 
firmative and relate to the manner in which the power or jurisdiction vested in 
said public board is to be exercised, and do not limit the power or jurisdic· 
tion itself and, therefore, should be construed to be directory rather than man· 
datory. 

There seems to be no universal rule by which directory provisions under 
all circumstahces may be distinguished from those which are mandatory, but 
it seems to be generally taken as a well fixed rule that in each case the char-
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acter of the statute is determined by consideration of its language taken in 
connection with the purpose which the legislature had in view by its enactment. 

I cannot see wherein any other construction than the above stated can be 
placed upon said section with safety to the public or to the welfare of society, 
and I do not think that the legislature intended to deprive the board, in forming 
its judgment as to whether or not the release of any prisoner upon parole would 
be incompatible with the welfare of society, of taking into consideration the 
character of the prisoner as established in the penitentiary and also the char· 
acter of the man as it may appear to the members of the board, for a prisoner 
who may be eligible in every other respect, and whose conduct and record for 
obedience to the rules and regulations of the penitentiary while confined therein, 
may nevertheless be of such a character that it would be incompatible with 
the welfare of society to release him from said institution upon parole. 

While I do not assume to know anything about the character of the pris· 
oner referred to in your ~etter I am absolutely of the opinion that said statute 
is directory and that the board is vested with a discretionary power in matters 
parole to the extent that I have indicated, and should it not be so many vicious 
and bad men, prisoners in the Ohio penitentiary, might behave themselves long 
enough to become eligible to parole, and although their release would be incom· 
patible with the welfare of society, the public would have no relief. 

Yours very truly, 
TIMOTHY S. HOGAN, 

Attorney General. 
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538. 

TAXES AND TAXATION-APPROPRIATION-CONTINGENT FUNDS COVER 
ONLY DEFICIENCIES FROM UNFORESEEN EMERGENCIES. 

The contingent fund established under Section 3800 of the General Code, 
is dealt with under the head of appropriation, and is intended to cover only SllCh 
deficiencies as arise from emergencies unforeseen by the -appropriating bofly at 
the time of making the approp1·iation. 

CoLullmus, Onro, July 22, 1912. 

HoN. STUART R. Bou~, City Solicitor, Columbus, Ohio. 

DEAR Sm:-I beg to acknowledge receipt of your letter of even date here· 
with, requesting my opinion upon the following question: 

'"May deficiencies in detailed appropriation accounts be provided 
for out of the contingent fund established under Section 3800 of the 
GEneral Code, if such deficiencies are or could be foreseen at the 
time of making the semi-annual appropriation?" 

In my opinion a deficiency of the kind you specifY, which might be fore
seen at the time of making the semi-annual appropriation, may not lawfully be 
met out of the contingent fund Established under Section 3800. of the General 
Code. 

Said Section 3800 provides in part, as follows: 

"In making the semi-annual appropriation and apportionment 
herein required, council may deduct and set apart from any moneys, 
not otherwise appropriated, such sum as it deems proper as a con
tingent fund to provide for any deficiency in any of the detailed ap
propriations, which may lawfully and by any unforeseen emergency 
happen. Such contingent fund or any part thereof may be expended 
for an,Y such emergency only by ordinance passed by two-thirds of 
all the members elected to council and approved by the mayor. 

* * * 

It is essential to the validity of an expenditure from the contingent fund 
that the deficiency intended to be supplied thereby shall happen "by unfore
seen emergency." In order that an emergency may be such, and may be "un
foreseen," within the meaning of this provision, it must be one which is un
expected and entirely out of the ordinary. It must arise by virtue of the hap
pening of an event unusual in its nature, and such as ordinarily is not con
templated at the time of making the appropriation. 

Ampt vs. Cincinnati, 1 N. P. 379. 

The sole question which arises here, as I understand your letter, is, as 
to whether or not the foresight, in the reasonable exercise of which the needs 
of the city are determined, is, within the mEaning of Section 3800, that of the 
appropriating body or that of the levying authority. It is contended that that 
is an "unforeseen emergency," which, in the reasonable exercise of the power 
of the council and the administrative authorities of the city, is not contemplated 
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by them when the lE-vy for municipal purposes is fixed, as provided by law. 
do not concur in this view, but rather in the view stated in your opinion sub
mitted to me. 

Section 3800 of the General Code is in pari materia with Sections 379G 

to 3799, inclusive, of the General Code (formerly Sections 42 and portions of 
Section 43 of the ;\lunicipal Code.) All of these sections relate to the appro
priation and expenditure of the moneys of the corporation, as well of those 
funds derived from miscellaneou~. sources of revenue, as those derived from 
taxation. 

It is true that all of these sections are found in the chapter relating to 
taxation, which begins with S€ction 3784 of the General Code, and the earlier 
sections of which, together with certain provisions of the so-called Smith one 
per cent. law, prescribe the machinery of making up the annual budget of the 
city; but, if it is possible to read Sfction 3800 in the·iight of either of these 
earlier sections, or of those more contiguous to it, I think the latter interpre
tation must prevail. The fact that said Section 3800 was formerly a part of 
Section 13 of the Municipal Code, which otherwise, at any rate, deals ex
clusively with appropriation, and not at all with levies or collections, must 
not be lost sight of. 

But it is not necessary to look to ·other sections to determine the meaning 
of the provisions under consideration. On the face of the first sentence of Sec
tion 3800 it is obvious, I think, that that which is "unforeseen," within the 
meaning thereof, is such at the time of making the semi-annual appropriation. 
This sentence provides that the contingent fund may be sst aside at the time 
of making the semi-annual appropriation. The provision as to time here spe
cified controls the whole section in this particular. 

Therefore, an emergency for which the contingent fund may be expended 
is an emergency "unforeseen in making the semi-annual appropriation." 

Very truly yours, 
Tn10TUY S. HOGA:.', 

.Attorney General. 
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